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Lords  Ordinary. 
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Lord  Ordinary  on  the  BiUs^  ^c. 
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Duncan  McNeill,  Esq.  who  resigned  in  Apfil  1835,  and 
was  succeeded  by  .       ,  ^  - 
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FIRST  DIVISION. 

No.  I.  I2th  November  1834. 

DONALD  STEWART,  Judicial  Factor  on  the  .Estate 

OF  Harris, 

affainst 

ALEXANDER  M*RA. 

Tack. — (Melioratioms). — Landlord  and  Tenant.  —  Heri- 
table Creditor. — A  tenant  having  tight  to  meliorationsj  at  the 
termination  of  his  lease^  is  entitled  to  retain  the  amount  of  these 
from  the  last  yeat^s  rent,  in  so  far  as  expressly  authorised  by  the 
lease,  but  not  as  authorised  by  separate  obligation,  against  a  Judicial 
factor  in  a  ranking  and  sale  demanding  payment  of  the  rent. 

Archibald  M^Ra,.  the  defender's  father,  possessed  part  of  the 
estate  of  Harris,  upon  a  lease  for  nineteen  years  from  Whitsunday 
1814.  Upon  his  death  he  was  succeeded  by  his  son,  the  defender, 
who  continued  in  possession  during  the  remainder  of  the  lease.  The 
leaie  contained  the  following  clause :  <  Further,  it  is  hereby  decla- 
'  red,  that  the  said  Archibald  M'Ra,  and  his  foresaids,  shall  have 
'  liberty  to  build  a  dwelling-house  and  stone-dikes  upon  the  lands 
'  hereby  set,  and  that  at  the  expiry  of  the  present  lease,  he  or  they 
'  shall  receive  payment  for  the  same,  but  that  only  on  the  express 
'  condition  that  the  said  dwelling-house  is  built  of  stone  and  lime, 
^asd  slated,  and  that  the  dikes  are  sufficient  stone- dikes;  and  it 
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is  declared  that  fanks  for  sheep  are  to  be  paid  for  as  stone-dikes : 
which  dwelling-house  and  dikes  are  to  be  valued  by  persons  mu- 
tually chosen  by  the  parties  at  ^th^e  expiry  of  this  lease :  and  it 
is  declared,  that  the  claim,  .of 'the  said  Archibald  M^Ra,  and  his 
foresaids,  for  building  such  dwelling-house  and  dikes,  is  on  no  ac- 
count to  exceed  ttiQ*  8.ihi|''of  L.^0  sterling,  and  that  the  said 
Alexander  Normal  *Madleod,  and  his  foresaids,  shall  be  liable  to 
that  extent  onlyi'mnd  for  no  greater  sum,  on  any  account  what- 
ever; and  also^'tli'at  it  shall  be  in  the  power  of  the  said  Archibald 
M^Ra,  and- his  foresaids,  to  build  houses  necessary  for  the  accom- 
modatiqxi^f  the  shepherds ;  which  houses,  if  they  are  built  of  stone 
and.  Hay,  and  left  in  good  repair  af  the  ejcpiry  of  this  lease,  are  to 
fre.v&lued  in  manner  foresaid,  and  to  be  paid  for  by  the  said  Alex- 
.i'aiader  Norman  Macleod,  and  his  foresaids,  over  and  above  the 
^expense  of  the  buildings  before  mentioned.' 

In  1822  the  following  farther  agreement  was  entered  into  be- 
tween the  pursuer,  as  factor  for  the  proprietor  of  Harris,  and  the 
defender :  *  RodiU  20^A  July  1822< — Dear  Sir,  In  consequence  of 

<  your  application  to  me  respecting  breaking  the  falls  of  the  river 
'  BMD^vinsidhy  so  as  to  allow  salmon  up  that  rivulet,  Mr  Robertson 

<  of  Edinburgh,  the  accountant  for  the  estate  of  Harris,  and  I,  agree 

<  Ijh^t  you  will  begin  said  improvements  forthwith ;  and  as  we  con- 
'  sider  it  beneficial  for  Harris's  interest  to  get  this  done,  it  is  agreed 

<  on  that  you  will  be  allowed  L,12  sterling,  as  meliorations  for  said 

<  improvement,  at  the  expiry  of  your  lease,  provided  the  salmon  will 

<  surmount  the  fall  up  the  stream ;  and  in  the  event  of  your  failing 

<  to  execute  the  improvement  complete,  you  will  be  allowed  L.6 

<  sterling,  on  giving  it  a  f^ir  trial.     I,  however,  expect  you  will  be 

<  able  to  get  the  job  executed.  I  am,  &c,  (Signed)  Donald 
*  $Ti^wART,  factor  for  Harris,  To  A.  M^Ra,  Esq.  tacksman  of 
«  Husbinisb.' 

In  the  course  of  the  lease  a  dwelling-house,  and  other  buildings 
and  dikes,  were  erected  by  the  tenant,  and  the  falls  on  the  river  were 
broken  so  as  to  allow  the  salmon  to  get  up. 

A  process  of  ranking  and  sc^le  having  been  brought  of  the  estate 
pf  Harris,  the  pursuer  was  appointed  judicial  fector,  and  in  that 
character  raised  the  present  action  against  the  defender,  concluding 
for  pQyn\ent  of  the  balance  of  the  rent  for  the  last  yeor  of  the  lease. 
In  defeoQc,  the  defender  stated,  that  he  wa9  entitled  to  retain  the 
rent  in  payment  pro  tanto  of  the  meliorations  i^lowed  by  th^ 
leAse. 


Pleaded  for  the  pursuer — 

As  the  houses  and  dikes  were  built  during  the  possession  of  the 
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estate  by  Mr  Macleod,  the  proprietor,  the  claim  for  meliorations  can  12  Noy.  iss^U ' 
only  be  enforced  against  him  and  his  heirs,  and  the  defender  cannot    ^^^V^ 
feond  upon  the  obligations  in  the  tack,  to  the  effect  of  entitling  him  ^"^ 

to  retain  his  rent  in  a  question  with  creditors,  or  a  singular  succes-     ;- 

sor.    The  agreement  entered  into  by  the  letter  of  1822,  being  p"ea^"  * 
foonded  on  a  separate  obligation  from  the  tack,  cannot  affect  credi- 
tors or  singular  successors ;  and,  at  any  event,  such  claim  cannot 
include  any  buildings  or  meliorations  not  expressly  authorised  by 
the  tack. 

Ajumered  for  the  defender 

The  meliorations  in  question  being  capable  of  being  instantly  Defender's 
liquidated,  and  fisdling  due  at  the  same  time  with  the  rents  claimed,  ^'^**' 
these  rents  may  be  retained  by  the  tenant  in  security  or  satisfoction 
of  bis  daims,  in  virtue  of  his  lease,  or  other  obligations  granted  by 
die  landlord. 

The  pursuer  is  liable  in  payment,  both  of  the  meliorations  on  the 
fium  let  to  the  defender,  stipulated  in  the  original  lease,  and  also  of 
the  sum  stipulated  to  be  paid  by  the  separate  obligation  of  1822, 
both  being  obligations  connected  with,  and  having  reference  to  the 
estate  itself;  and  the  pursuer,  as  representing  the  creditors  of  Mr 
Msdeod,  having  derived  the  benefit  of  these  operations,  the  obli- 
gation is  equally  effectual  against  Mr  Macleod,  and  against  all  par- 
ties deriving  right  from  him ;  Arbuthnot  v.  Colquhoun,  5th  Feb. 
1772,  M.  10,424;  Morrison  v.  PatuIIo,  3d  Feb.  1787,  M.  10,425 ; 
Bell  V.  Lamont,  14th  June  1814 ;  Stotts  t;.  Eari  of  Selkirk,  20th  Feb. 
1817;  Gordon  v.  Gordon,  8th  Feb.  1820. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
*  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
'  sidered  the  closed  record  and  process,  finds.  That  the  defender  is 
'  entitled  to  retention  of  the  amount  of  the  meliorations  authorised 

*  by  the  clause  of  his  lease :  Finds,  That  neither  the  claim  for  the 
« maaagei^s  house  and  store-house,  nor  for  breaking  the  falls  of  the 

*  river  Bunavinsidh,  fall  under  that  description ;  but,  in  respect  that, 
^  independently  of  those  two  articles,  the  meliorations,  as  ascer- 

*  tained  by  the  valuators,  exceed  the  sum  of  rent  now  pursued  for, 

*  sostains  the  defences,  and  assoilzies  the  defender  from  the  conclur 
'  sions  of  the  libel :  Finds  no  expenses  due  to  either  party,  and  de- 
•ccrns.* 

Noie» — '  The  question  here  is,  whether  a  tenant's  claim  for  me- 

*  liorations,  exigible  under  his  lease  at  the  expiration  of  his  posses- 

*  sioD,  is  good  against  a  judicial  factor  in  a  ranking  and  sale ;  or,  as 
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12  NoY.  I63i.  <  the  averments  on  the  part  of  the  pursuer  substantially  imply,  against 

*  heritable  creditors  who  have  entered  into  possession  in  virtue  of 
^  their  securities.     The  question,  in  so  far  as  the  Lord  Ordinary 

*  knows,  has  never  been  expressly  decided ;  but  it  is  now  fixed  that 
^  a  claim  of  the  same  kind  is  good  against  a  singular  successor,  and 
^  the  Lord  Ordinary  does  not  see  any  good  grounds  for  applying  a 
'  different  principle  to  the  case  of  a  judicial  factor  or  heritable  cre- 

*  ditor  entering  into  possession,  and  holding  that  possession  at  the 

*  expiration  of  the  lease.' 


Judgment. 


Opinion  of 
Court. 


The  pursuer  reclaimed^  and  the  Court  adhered,  but,  at  th6  re- 
quest of  parties,  remitted  the  claim  as  to  the  manager^s  house  and 
store-house  to  the  Ordinary. 

Lord  Balgray, — This  is  a  question  of  some  importance,  but  I 
think  the  interlocutor  right    There  are  three  classes  of  persons  who 
may  be  interested  in  a  question  like  the  present, — purchasers,  heri- 
table creditors,  and  heirs  of  entail.     In  regard  to  purchasers,  the 
articles  of  sale  generally  stipulate  an  exemption  of  the  current  leases 
from  the  warrandice.     It  is  of  course  the  purchaser's  duty,  as  well 
as  his  interest,  to  satisfy  himself  as  to  the  stipulations  of  existing 
leases,  which  may  materially  affect  the  price  to  be  paid.    Although 
heritable  creditors  do  not  stand  in  precisely  the  same  situation,  yet 
the  principles  applicable  to  them  are  the  same.     A  person  lending 
money  is  presumed  to  have  satisfied  himself  of  the  su£Sciency  of 
the  security,  and  must  be  held  to  have  examined  the  leases,  and 
their  conditions.     In  this  respect  he  Ls  in  the  same  situation  as  a 
purchaser,  with  this  difference,  that  he  leaves  the  proprietor  in  full 
possession,  and  with  a  power  to  grant  leases  and  exercise  every  other 
rational  act  of  ownership.     The  proprietor  is  bound  to  act  for  the 
interest  of  the  heritable  creditor  as  well  as  for  his  own,  and  he  is 
bound  to  do  so  fairly.    If  he  grants  a  collusive  lease,  for  the  purpose 
of  injuring  the  heritable  creditor,  then  the  heritable  creditor  may  be 
entitled  to  reduce  it ;  but  if  the  proprietor  grants  a  lease  with  the 
ordinary,  prudent  and  necessary  clauses,  they  will  be  effectual  against 
the  heritable  creditor  in  the  same  way  they  would  be  binding  on  the 
proprietor.    There  is  nothing  unusual  in  the  stipulation  for  meliora- 
tions in  this  lease  :  they  were  for  the  advantage  of  the  property, 
and  therefore  I  can  see  no  ground  why  the  tenant's  claim  for  these 
should  not  be  as  good  against  an  heritable  creditor  as  against  the 
proprietor. 

Lord  President. — An  heritable  creditor  is  entitled  to  call  for  in- 
spection of  all  the  leases,  and  he  must  be  presumed  to  have  done  so 
before  he  lent  his  money.     The  proprietor  is  left  in  possession  of 
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the  estate,  and  is  entitled  to  exercise  every  prudent  and  rational  12  Not.  1834. 
power  as  proprietor,  and  every  such  act  of  administration  of  his  will    '^"^V^^ 
be  eqaally  binding  upon  an  heritable  creditor.  wtul  ^' 

Lord  Mackenzie  concurred.  _— 

Lord  Gillies. — There  is  a  strong  analogy  between  an  heritable  ^^urt^**  ^ 
creditor  and  a  purchaser.  Both  must  look  to  the  value  of  the  estate. 
A  purchaser  just  pays  so  much  less  price  if  he  sees  that,  by  the  cur-^ 
rent  leases,  he  will  have  meliorations  to  pay  for;  and  an  heritable 
creditor  just  deducts  that  from  the  value  of  his  security,  or  lends  so 
Bach  less  upon  the  property,  the  claim  for  meliorations  so  far  di- 
minishing the  rental.  The  proprietor  being  in  possession,  must  have 
power  to  act  for  the  heritable  creditors ;  and  so  long  as  he  does  so 
bona  fide,  and  in  the  ordinary  exercise  of  ownership,  his  acts  must 
be  binding  on  an  heritable  creditor :  the  interest  of  both  parties  is 
die  same.  The  case  would  be  different  if  it  could  be  shewn  that 
the  pn^rietor  was  acting  in  mala  fide ;  but  there  is  nothing  of  that 
kind  here. 

Lord  JvUerfofRy  Ordinary.  Act  Dean  of  Fac  (Hope^J  Ad.  Anderson,         Dick^ 

$on  jr  Siewart,  W.  S.  AgeoU.       Alt.  Jameaont  Moir,       Ing&s  ^  Donald,  W.  S. 
Agents.        B,  Clerk. 

T. 


FIRST  DIVISION. 
No.  IL  I2th  November  1834. 

DONALD  STEWART 

affainst 
Mrs  ANN  CAMPBELL. 

This  was  a  case  similar  in  its  circumstances  to  the  preceding  one. 
Tke  defender  was  also  a  tenant  on  the  estate  of  Harris.  The  lease 
was  granted  to  the  defender's  author  in  1770,  for  forty-two  years, 
and  of  course  did  not  terminate  till  1812 ;  but  in  1805  a  new  lease 
WW  entered  into  for  thirty  years  from  and  after  1804,  which  sti« 
polated,  that  at  the  expiry  of  the  lease  the  tenant  should  be  enti- 
tled to  *  such  reasonable  sum,  by  way  of  meliorations,  as  may  have 
'  been  already  laid  out  under  the  former  lease,  or  that  may  be  laid 
^  oat  by  them,  during  the  currency  hereof,  in  building  or  repairing 
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12  NoT«  1834.  <  proper  dwelling-houses  or  officer-houses  on  the  said  lands  and 

*  others/  &c. 
The  house  and  offices  were  erected  during  the  former  lease^  and. 

in  1813  they  were  completely  repaired.  The  tenant  had  also  built 
a  mill,  and  in  1818  the  proprietor  wrote  to  her :  *  I  this  day  re— 
'  ceived  your  missive  letter  regarding  the  mill  you  built  at  Oab^ 

<  and  hereby  signify  my  full  approbation  of  the  sufficient  manner  in 

<  which  it  is  built.  I  accordingly  hereby,  by  this  my  missive  letter^ 
^  bind  and  oblige  myself,  my  heirs,  executors  or  assignees  what* 

<  somever,  to  pay  back  to  you  the  expense  of  building  said  mill,  nay 
^  L.280,  at  the  expiration  of  your  tack  of  the  lands  you  hold  from 
^  me,  provided  you  uphold  and  deliver  over  to  me  the  said  mill  in 

*  the  same  good  order  it  now  stands.' 
The  tenant,  as  in  the  former  case,  pleaded  retention  of  the  rent 

to  meet  these  meliorations,  and  the  Lord  Ordinary  found,  <  that 

<  the  defender  is  entitled  to  the  amount  of  the  meliorations  sped- 

*  fied  in  the  clause  of  the  lease  1805  :  Finds,  That  the  claim  for  the 
^  value  of  the  mill  erected  by  the  tenant  does  not  fall  under  that 

<  description.' 


Judgment 


And  to  this  interlocutor  the  Court  adhered. 


Lttrd  FuUeriorit  Ordinary.         Act.  Dean  o/Fac-  (Rope,)  Ad.  Anderson,      Dickson  (f 
Stewart,  W.  S.  Agents.         Alt.  R^Aerfurd,  Moir,  J.  Amott,  W.  S.  Agent. 

B.  Clerk. 

T. 


SECOND  DIVISION. 


No.  III. 


\2th  November  1834. 


The  university  of  GLASGOW 

against 
The  faculty  of  PHYSICIANS  and  SURGEONS  of 

GLASGOW. 


College. — Persorts  holding  degrees  or  diplomas  in  surgery  from  the 
College  of  Glasgow  are  not  entitled  to  practise  surgery  within  the 
bounds  over  which  the  privileges  of  the  Faculty  of  Physicians  in 
Glasgow  extend,  without  undergoing  an  examination  and  receiving 
a  licence  from  the  Faculty, 
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The  Faculty  of  Physidans  and  6ai*geons  of  Glasgow  was  conati-  12  Saw.  18M. 
taxed  by  chatt€r  of  King  James  the  Sij^lh^  in  1599,  with  certain    ^**v^^ 
powers  and  privileges,  for  the  purpose  of  regulating  the  practice  of  guJ^*v.**^ 
sorgery  in  the  bnrghs  of  Glasgow,  Renfrew  and  Dumbarton,  and  Pbyaiciansand 
sheriffdoms  of  Clydesdale,  Renfrew,  Lanark,  Kyle,  Carrick,  Ayr,  ^"j^^  •^ 
and  Cunningham.     In  virtue  of  this  grant,  which  was  at  different 
times  rati&ed  in  Parliament,  and  recognised  by  decisions  of  the 
Court  as  conferring  on  the  grantees  the  privileges  of  a  corporation, 
the  Faculty  eicercised  the  right  of  examining,  licensing  and  exact- 
ing certain  customary  fees  from  all  persons  desirous  of  practising 
8Ui|^ery  within  the  bounds  above  specified.     They  were  also  em- 
powered by  their  charter  to  interdict  and  prevent  any  person  from 
practising  medicine  within  the  said  bounds,  <  without  ane  testimo- 

*  nial  of  ane  famous  universltie  qnhair  medicine  is  taught,  or  at  the 
^  leave  of  oure  and  oure  dearest  spouse  chief  medicinarls.' 

Acting  under  the  authority  of  this  charter,  the  said  Faculty  of 
Hiyacbns  and  Surgeons  raised  an  action,  in  1814,  to  interdict  Dt 
James  Steele  and  others,  who  liad  obtained  degrees  as  doctors  of 
medicine  from  the  University  of  Glasgow,  from  practising  surgery 
within  their  bounds,  without  passing  an  examination  with  them. 
And  in  this  action  they  obtained  decree  on  the  26th  February  1819, 
finding,  *  that  in  virtue  of  the  diplomas  and  other  testimonials  pro- 
'  dnced  by  the  defenders,  James  Steele,  &c.  these  parties  are  autho- 
'  rised,  without  challenge,  to  practise  medicine  within  the  district 
^speciiied  in  the  rojral  grant  founded  on  by  the  pursuers;'  but 
^  that  no  person  can,  within  the  said  district,  practise  surgery,  or 

*  carry  on  the  business  of  an  apothecary  or  druggist,  without  such 

*  an  examination  as  is  tiiere  prescribed.' 

The  Unitrersity  of  Glasgow^  at  the  time  when  the  royal  grant 
was  first  made  to  the  Faculty  of  Physicians  and  Surgeons,  and  for 
more  than  two  centuries  afterwards,  was  not  in  the  practice  of  grant' 
iag  any  degrees  or  testimonials  in  surgery,  as  distinguished  from 
medicine ;  but  in  the  year  1810,  during  the  dependence  of  the  ac- 
tien  with  Dr  Steele  and  the  other  medical  graduates,  the  University 
commenced  to  hold  examinations,  and  to  grant  degrees  of  masters 
IB  surgery ;  and  several  persons  holding  these  degrees  entered  on 
&e  practice  of  surgery,  within  the  bounds  specified  in  the  royal 
(riant  fo  the  Faculty  of  Physicians  and  Surgeons,  without  entering 
with  or  undei^mng  an  examination  by  that  body. 

The  Faculty  thereupon  raised  an  action  of  suspension  and  inters 
diet  against  Mr  John  Macmillan  and  others,  who  had  obtained 
these  d^rees  of  master  in  surgery  from  the  University,  to  prohibit 
them  from  exercising  that  profession  within  those  limits ;  and  the 
Univeisity  of  Glasgow,  on  the  other  hand,  raised  an  action  of  de^^ 
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12  Not.  ]83i.  cla^ator  against  the  Faculty,  to  have  it  found  and  declared,  that 

^^^V^^    their  degrees  or  testimonials  of  skill  in  surgery  authorised  the 

GUb  *ow  o  ^^    holders  thereof  to  practise  in  that  department  of  the  medical  art,  in 

Pbysiciansand  the  same  Way  as  a  degree  of  M.  D.  authorised  the  holder  to  prao- 

Surgeons  of      ^jgg  jjj  medicine  properly  so  called. 

The  actions  were  conjoined,  and  the  Lord  Ordinary  took  them 
to  report  on  cases,  in  which 

The  pursuers  (the  University  of  Glasgow)  pleaded — 1st,  That 
the  royal  grant  of  1599  being  posterior  to  the  foundation  of  the 
University,  could  not  be  so  interpreted  as  to  infringe  on  the  rights 
inherent  in  the  college  as  an  university  to  grant  degrees^  which, 
being  testimonials,  from  a  duly  qualified  body,  of  proficiency  in  the 
several  acts  and  sciences  in  which  they  are  held,  conferred  upon 
the  holders  at  common  law  the  right  of  practising  these  professions 
in  every  part  of  the  country ;  and,  2dly,  That,  at  all  events,  as 
the  grant  made  an  exception  in  favour  of  persons  who  held  degrees 
or  testimonials  from  a  famous  university,  authorising  them  to  prac- 
tise medicine,  a  degree  in  surgery,  being  a  branch  of  the  medical 
art,  must  equally  qualify  the  holders  of  that  degree  to  practise  the 
particular  department  of  the  art  in  which  they  have  obtained  a  tes- 
timonial of  skill. 


Dtfrenders' 
Pleas. 


The  defenders  (the  Faculty  of  Physicians  and  Surgeons)  on- 
swered — 1st,  That  the  power  of  the  Crown  t6  grant  an  exclusive 
privilege  to  license  practitioners  in  any  art  or  science  within  cer- 
tain bounds  could  not  be  questioned,  as  the  grant  in  fitvour  of  the 
defenders  had  been  ratified  in  Parliament,  and  recognised  by  deci- 
sions of  the  Supreme  Court ;  and,  2dly,  That  the  distinction  be- 
tween medicine  and  surgery  was  specially  preserved  through  the 
whole  royal  grant  in  favour  of  the  defenders,  the  first  clause  having 
prohibited  any  person  from  practising  surgery,  or  compounding  and 
selling  drugs,  without  undergoing  an  examination  and  receiving  a 
licence  from  the  Faculty,  whereas  the  fourth  clause,  which  relates 
exclusively  to  medicine,  requires  the  Faculty  to  prohibit  any  per- 
son from  practising  medicine  without  either  a  testimonial  from  a 
university,  or  a  licence  from  the  King^s  physicians ;  but  does  not 
give  the  Faculty  itself  any  authority  to  grant  a  licence  in  this  de- 
partment, thereby  keeping  the  two  branches  of  medicine  and  sur* 
gery  quite  distinct. 

The  Judges  of  the  Second  Division,  before  which  the  action  de- 
pended, required  the  opinion  of  the  other  Judges  in  writing,  on 
the  following  question  :  *  Whether  persons  holding  diplomas,  de- 
'  grecSy  licences,  or  testimonials  from  the  University  of  Glasgow, 
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*  empoweriiig  them  to  practise  the  art  of  surgery,  and  its  different  12  Nov^lSS*/ 

*  blanches,  are  entitled  and  authorised  so  to  do  within  the  bounds  ^^^J^jt^^of 

*  orer  which  the  defenders  claim  the  privilege  to  grant  licences,  as  Glasgow  v. 

<  pleaded  by  them ;  and  are  so  entitled  to  practise,  without  under-  sur^'^^n"''^,^^ 
^  going  any  examination  by  the  Faculty  of  Physicians  and  Surgeons  Glasgow. 
^  b  Glasgow,  and  without  payment  of  any  sums  of  money  in  name 
'  of  freedom  fines,  or  otherwise.' 
The  following  opinions  were  given  in  : 

0/nniong  of  the  Lord  President^  Lords  Balgray^  Gillies^  Mac-  ^^°|j|^**^ 
hmaxj  MedwyOj  Corehmse  and  Fullerton. — James  the  Sixth,  by  his  judges. 
darter  or  letter  of  gift,  dated  the  29th  November  1599,  in  favour 
of  Mr  Peter  Low,  chief  surgeon  to  his  Majesty  and  the  Prince,  and 
Mr  Robert  Hamilton,  professor  of  medicine,  and  their  successors, 
indwelleiB  of  the  city  of  Glasgow,  conferred  upon  them  certain 
powers  and  privileges  for  the  purpose  of  regulating  the  practice  of 
smgery  and  medicine  in  the  burghs  of  Glasgow,  Renfrew  and  Dum- 
barton, and  in  the  sheriffdoms  of  Clydesdale,  Renfrew,  Lanark, 
Kyle,  Carrick,  Ayr  and  Cunningham,  and  also  for  the  inspection 
of  drugs  sold  in  Glasgow.     It  sets  forth,  as  the  inductive  cause  of 
the  grant,  that  ignorant,  unskilled  and  unlearned  persons,  under 
the  colour  of  being  surgeons,  had  abused  the  people,  destroyed  aa 
bfinite  number  of  the  King's  subjects,  and  escaped  without  punish* 
ment     To  remedy  this  evil,  by  the  first  clause.  Low  and  Hamilton, 
and  their  successors,  are  empowered,  under  the  name  of  visitors,  to 
call  before  them  all  persons  professing  or  using  the  art  of  surgery 
inthin  the  bounds  specified,  to  examine  them  upon  their  literature, 
knowledge  and  practice,  if  found  worthy,  to  admit,  allow,  and  ap« 
prove  them,  to  give  them  a  testimonial  according  to  their  art  and    . 
knowledge,  to  receive  their  oaths,  and  to  authorise  them  to  prac- 
tise accordingly.     The  visitors  are  further  empowered  to  discharge 
or  prohibit  persons  to  practise  farther  than  they  are  found  qualified. 
If  those  who  are  cited  are  contumacious,  they  are  to  be  fined  by  an 
order,  on  which  letters  of  horning  and  poinding  are  to  pass,  and  if 
necessary,  of  caption,  till  caution  is  found  to  appear  for  trial.     By 
the  second  clause,  the  visitors  are  directed  to  inspect  the  bodies  of 
those  who  are  hurt  or  killed ;  and,  by  the  third,  to  make  statutes 
ai  to  the  practice  of  the  art,  with  the  advice  of  their  brethren.   By 
the  fourth  clause,  it  is  provided  that  no  person  shall  exercise  medi- 
cine within  the  bounds  specified  in  the  grant,  without  the  testimo- 
nial of  a  famous  university  where  medicine  is  taught,  or  a  licence 
from  the  King  and  Queen's  physicians ;  and  the  visitors  are  em- 
powered to  interdict  transgressors  under  certain  penalties.     The 
fifth  and  sixth  clauses  relate  to  the  inspection  of  drugs  in  Glasgow ; 
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12 Nov.  Idsi.  the  seventh  provides  for  gratuitous  assistance  to  the  poor;  and  the 

''^^y^^    eighth  confers  certain  exemptions  from  public  burdens. 
Giasgow^o.^  It  will  be  remarked,  that  throughout  the  whole  of  this  charter. 

Physicians  and  surgery  and  medicine  are  carefully  distinguished.     Thus,  the  viii> 
Glasgow!  ^       ^^^  ^*^®  power  to  examine  and  license  those  who  practise  surgery ; 
^  but  they  have  no  power  to  examine  and  license  those  who  practise 

Consulted'       medicine.     As  a  board  of  police,  they  may  interdict  unqualified 
Judges.  persons  to  practise  medicine,  but  the  qualification  for  practice  is 

not  a  licence  from  the  grantees,  but  a  licence  from  the  King  and 
Queen's  chief  physicians,  or  the  testimonial  of  a  university  where 
medicine  is  taught.  The  charter  does  not  expressly  erect  the  g^n* 
tees  into  a  corporation,  but  as  they  and  their  successors  were  to  form 
a  perpetual  board,  and  were  empowered,  with  the  advice  of  their 
brethren,  to  make  statutes  to  regulate  the  practice  of  surgery,  they 
held  themselves  to  be  a  corporation,  exacted  fees  from  entrants,  like 
other  crafts,  and  admitted  the  barbers  into  their  association.  It  is 
unnecessary  to  inquire  whether  the  charter  warranted  these  pro- 
ceedings, because  they  were  acquiesced  in ;  and  at  an  early  period 
the  visitors  and  their  brethren  were  held  in  courts  of  law  as  a  cor- 
poration or  faculty  by  virtue  of  their  charter;  17th  Dec.  1701, 
Surgeons  and  Apothecaries  of  Glasgow.  Afterwards  a  seal  of  caose 
was  granted  by  the  magistrates  to  the  surgeons  and  barbers,  nar-* 
rating  the  charter  of  James  VI,  and  conferring  the  usual  political 
privileges  within  burgh.  The  seal  of  cause  is  to  the  surgeons  and 
barbers  alienarlie,  who  are  thus  distinguished  from  piactitioners  of 
medicine,  or  physicians. 

The  charter  of  James  VI.  was  ratified  in  Parliament  in  167^  by 
an  act  iii  favour  *  of  the  present  surgeons,  apothecaries,  and  barbers 
*  within  the  burgh  of  Glasgow,  and  their  successors  allenarly  f  and 
in  that  statute  medicine  and  surgery  are  again  contradistinguished. 
It  appears,  indeed,  that  the  corporation  or  faculty,  as  early  ad 
1635,  put  forward  a  pretension,  not  only  to  interdict  those  who 
practised  medicine  without  a  university  degree,  or  a  licence  from 
the  King  and  Queen's  physicians,  but  to  examine  and  to  grant  K« 
cences  themselves,  a  pretension  certainly  unauthorised  by  the  char« 
ter;  and  to  give  a  colour  for  it  there  is  a  misrecital  of  the  charter 
in  the  statute  1672.  Whether  in  consequence  of  usage  or  otber-» 
wise  they  have  now  acquired  that  rights  it  is  unnecessary  at  present 
to  inquire.  In  reference  to  this  question,  it  is  enough  that  the  dis* 
tinction  between  surgery  and  medicine  is  clearly  recognised  in  all 
the  grants  to  the  corporation  or  faculty,  whether  by  the  Crown,  by 
Parliament,  or  by  the  city  of  Glasgow ;  and  though  the  privileges 
of  the  feculty  may  have  been  extended  by  usage,  there  has  been 
no  usage  on  the  other  side  to  restrict  them. 
Keeping  this  distinction  in  view,  it  appears,  from  a  perusal  of  the 
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charter,  that  the  grantees  are  empowered  to  examine  every  person  12  Nov.  1634. 
within  their  bounds  professing  or  using  the  art  of  surgery,  and  to    ^*^V^^^ 
gire  or  withhold  a  licence  to  practise  that  art,  or  any  department  of  gu^^^I.** 
it,  according  as  he  shall  be  found  qualified.     To  that  privilege  there  Physicians  and 
is  no  exception  whatever.     It  is  otherwise  with  regard  to  medicine.  q"J^^*  ^ 
Whether  the  Faculty  have  or  have  not  acquired  by  usage  a  right     -— — 
to  examine  in  medicine,  which  was  not  conferred  by  the  charter,  a  Q^^as^ld 
testimonial  or  diploma  from  a  university  where  it  is  taught  con-  Judges. 
stitetes  a  good  title  to  practise,  and  to  exempt  the  possessor  from 
the  necessity  of  obtaining  a  licence  from  the  Faculty.     But  in  8ur« 
gery,  neither  a  licence  from  the  King's  and  Queen's  physicians,  nor 
the  diploma  of  a  university,  nor  any  other  ground  of  exemption,  is 
adndtted.     This  being  the  import  of  the  charter,  it  follows,  that  if 
the  Crown  had  power  to  grant  it,  the  individuals,  parties  in  this 
cause,  who  have  obtained  diplomas  as  Masters  of  Surgery,  may, 
oolwithstandiDg,  be  interdicted  by  the  Faculty,  unless  they  submit 
to  trial. 

To  escape  from  this  conclusion,  the  University  of  Glasgow,  who 
are  the  pursuers  of  the  declarator  in  these  conjoined  actions,  have 
pat  a  different  construction  on  the  charter  1599.  They  maintain, 
that  surgery  is  a  department  of  medicine,  and  comprehended  under 
that  term ;  and  hence  they  infer,  that  as  a  testimonial  or  diploma 
from  a  university  is  declared  in  the  charter  to  be  a  title  to  practise 
aedidne,  it  must  be  held  as  a  title  to  practise  surgery  also.  We 
are  of  opinion  that  that  plea  is  unfounded*  Medicine  and  surgery 
are  essentially  different;  science  and  observation  alone  will  qualify 
an  individual  to  practise  medicine,  but  to  the  successful  practice  of 
suigery,  manual  dexterity  is  also  and  chiefly  requisite.  It  is  proved 
by  the  doeoments  in  process,  that  they  were  separate  professions 
ia  the  reign  of  James  VI,  as  they  are  at  the  present  day,  or  rather, 
they  were  kept  still  more  distinct  at  that  time,  surgery  being  looked 
on  more  as  a  mechanical  art,  and  connected  with  the  craft  of  the 
barbera.  If  King  James  had  intended  that  a  medical  diploma  was 
to  exempt  the  possessor  from  an  examination  in  surgery,  he  would 
have  introduced  it  as  an  exception  to  the  first  clause  of  the  charter, 
which  relates  to  surgery  alone,  and  not  to  the  fourth  clause,  which 
relates  solely  to  medicine.  In  like  manner,  if  the  University's  di- 
ploma bad  been  a  title  to  practise  surgery,  it  would  have  been  no* 
ticed  as  such  in  the  seal  of  cause  to  the  surgeons,  and  in  the  par- 
liamentary ratification  of  the  charter.  But  it  is  unnecessary  to  dwell 
on  this  point,  because,  in  the  recent  case  of  Steele  and  Others,  (26th 
Feb.  1319,)  the  Court,  after  full  argument,  decided,  that  a  diploma 
in  medicioe  does  not  authorise  the  possessor  to  practise  sargery  within 
the  limits  of  the  Faculty'^  grant. 
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18  Nov.  I834fc  In  support  of  the  same  view,  the  pursuers  of  the  declarator  have 
^"^V^^  argued,  that  the  Faculty  have  no  power  under  the  charter  to  inter- 
Giasgow  V.  ^^^^  ^^  practice  of  surgery  by  unlicensed  persons,  except  by  virtue 
Physicians  and  of  the  fourth  clause,  or,  as  they  term  it,  the  prohibitory  clause ;  and 
Glasgow.  ^^^^  ^"'y  o"  ^^  assumption,  that  surgery  is  there  comprehended 

f-; under  the  term  medicine.     But  this  is  plainly  a  mistake ;  for  the 

Consulted        ^^^  clause  confers  express  power  to  admit  and  authorise  those  who 
Judges.  are  qualified  to  practise  surgery,  to  discharge  or  interdict  those  who 

are  not  qualified,  and  to  compel  all  surgeons  to  appear  for  exami-' 
nation,  by  means  of  fines  and  imprisonment.  The  first  clause,  there* 
fore,  is  no  less  prohibitory  than  the  fourth ;  but  the  fourth,  which 
applies  to  medicine,  admits  of  an  exception,  while  the  first,  which 
applies  to  surgery,  does  not 

The  chief  ground  on  which  the  pursuers  of  the  declarator  rely 
is,  that  the  Crown  has  no  power  to  erect  a  corporation  of  surgeons, 
with  privileges  which  the  charter  would  confer,  if  taken  in  the  sense 
in  which  it  is  construed  by  the  defenders ;  because  such  privileges 
would  be  inconsistent  with  the  rights  of  the  universities  establbhed 
before  the  date  of  the  charter ;  and,  in  particular,  would  derogate 
from  the  effect  of  their  diplomas  in  medicine,  which  are  said  to  give 
authority  not  only  to  teach,  but  to  practise. 

With  regard  to  the  power  of  the  Crown  to  erect  a  corporation 
of  surgeons,  with  exclusive  privileges,  the  usage  of  Scotland,  as 
well  as  of  England,  and  it  is  believed  of  every  other  feudal  country 
in  Europe,  is  decisive.  The  London  Corporation  or  College  of  Sur- 
geons, with  exclusive  privileges,  and  particularly  with  the  privi* 
lege  to  examine  and  authorise  practitioners  of  surgery  within  their 
bounds,  was  erected  in  the  reign  of  Henry  VIII,  and  sanctioned 
by  various  acts  of  Parliament  in  that  reign.  Similar  powers  were 
also  conferred,  in  the  same  reign,  on  a  College  of  Physicians.  In 
Edinburgh  the  Corporation  of  Surgeons  was  erected  by  a  seal  of 
cause  in  1515,  which  was  afterwards  ratified  by  a  charter  from  the 
Crown  in  the  reign  of  James  V,  and  the  corporation  was  esta- 
blished as  one  of  the  deaconries  by  the  decreet-arbitral  of  James 
VI,  The  exclusive  privileges  of  those  corporations  have  been 
sanctioned  by  various  decisions  in  both  countries,  both  as  to  rnono^ 
poly  of  practice  and  the  power  of  granting  licences.  With  regard 
to  the  privileges  of  the  universities,  it  must  be  remembered,  that 
they  were,  of  old,  ecclesiastical  corporations,  and  that  their  testi- 
monial or  diploma  confers  no  civil  or  municipal  right,  except  in  so 
far  as  is  allowed  by  statute  or  usage.  In  the  words  of  the  Court 
of  King's  Bench,  in  the  case  of  West,  *  testimonials  from  the  uni- 

*  versity,  upon  taking  the  doctor's  degree,  have  the  nature  of  a  re- 

*  commendation ;  they  may  give  a  man  a  fair  reputation,  but  con- 
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*  fer  no  right'     On  that  groand,  the  Court  of  King's  Bench,  both  12  Nov.  1834. 
in  that  case  and  in  the  case  of  Lovett,  (1.  Lord  Raymond,  472,  16     ^^^V^*^ 
Jfod  334,)  referred  to  in  the  pleadings,  determined  that  a  man  GiMM^'r. 
who  had  taken  his  degree  of  doctor  of  physic  at  Oxford  could  not  PbyMcians 
practise  in  London,  or  within  seven  miles  of  it,  without  a  licence  ^  oioa^w"^ 
from  the  College  of  Physicians,  which  was  incorporated  by  the      — ~ 
Uth  and  16th  Henry  VIII,  c.  5.     Those  cases  are  the  more  deci-  ^n^l"/^ 
sire,  because  the  statute  erecting  that  college  had,  in  express  terms,  Judges. 
reserved  the  privileges  of  the  universities.     And  we  think  they 
may  with  propriety  be  referred  to  as  authoritative  in  this  case,  as 
there  is  no  reason  to  hold  that  the  law  of  Scotland  di£fers  from 
that  of  England  with  regard  to  the  privileges  of  universities,  at 
least  as  to  the  effect  of  degrees. 

When  this  Court,  therefore,  in  the  case  of  Steele,  just  mentioned, 
found  that  persons  who  had  graduated  at  the  university  in  phy- 
ficy  were  entitled  to  practise  physic  in  Glasgow  without  a  licence 
from  the  defenders,  we  apprehend  the  judgment  proceeded,  not  on 
the  ground  that  the  diploma  per  se  conferred  that  privilege,  to  the 
exclusion  of  all  corporate  rights,  but,  on  the  contrary,  that  it  pro* 
ceeded  on  the  ground  that  the  charter  of  the  defenders  contained 
an  exception  to  that  effect, — an  exception,  as  already  observed, 
confined  to  medicine,  and  not  extending  to  surgery. 

The  pursuers  have  said,  that,  at  the  date  of  the  charter  of  James 
VL  in  1599,  surgery  was  not  taught  in  any  of  the  Scotch  universi- 
ties, at  least  degrees  in  surgery  were  not  conferred ;  and  they  state 
Ibis  to  be  the  reason  why  a  university's  testimonial  in  surgery  is 
not  recognised  in  the  charter  as  an  exemption  from  the  Faculty's 
right  to  examine  and  license.  Farther,  they  say  that  no  degrees 
in  surgery  were  granted  from  that  time  till  after  the  action  against 
Steele  and  others  occurred ;  and  that  this  accounts  for  the  judgment 
of  the  Court  in  that  action,  by  which  it  was  found,  that  a  degree 
in  medicine  is  no  licence  to  practise  surgery.  It  is  unnecessary 
to  remark  the  inconsistency  between  this  argument  and  the  posi- 
tion they  previously  maintain,  that  a  degree  in  medicine  compre- 
hends a  degree  in  surgery  also,  as  a  department  of  medicine.  But 
if  we  are  correct  in  the  view  now  taken,  even  if  surgery  had  been 
taught  at  the  date  of  the  charter,  and  degrees  in  surgery  granted, 
they  would  have  conferred  no  exemption,  unless  an  express  excep- 
tion to  that  effect  had  been  inserted  in  the  charter ;  since  univer- 
sity degrees  cannot  control  the  privileges  of  a  corporation,  unless  it 
is  so  provided  in  the  charter  of  erection,  or  unless  a  law  to  that  ef- 
fect has  been  subsequently  introduced  by  statute  or  usage.  Nor 
did  the  judgment  in  Steele's  case  rest  on  that  ground ;  for  it  was 
observed  on  the  Bench,  that  there  might  be  good  reasons  why  sur- 
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12  Nov.  1834.  geons  ghould  be  examined  by  the  Faculty  in  Glasgow,  though  they 
^^'^'^    held  university  degrees. 

University  of         ^ttt  r       •    •         xi.        /• 

Glasgow  w.  W®  ^^^  o*  opinion,  therefore, — 

Pbysicians  and     1.  That  the  Facultv  of  Pbysicians  and  Surgeons  in  Glasgow  are 

Surgeons  of  i        i  ^. 

Gitmgow.        *  ^^?**  corporation. 

2.  That  the  Faculty,  by  virtue  of  the  charter  1599,  ratified  by 
Parliament  in  1672,  have  power  to  debar,  from  the  practice  of  sur- 
gery, persons  who  have  not  submitted  to  examination  before  them^ 
or  who  have  not  obtained  their  licence  to  practise. 

3.  That  tlie  degree  of  doctor  of  physic  from  a  university  M^here 
medicine  is  taught  does  not  entitle  the  graduate  to  practise  surgery 
within  the  bounds  specified  in  the  charter,  unless  he  obtains  a  li- 
cence from  the  Facultv. 

4.  In  like  manner  that  a  tesdmonial  of  skill  in  surgery  from  a 
university  where  surgery  is  taught,  or  the  degree  of  master  in  sur* 
gery,  recently  introduced  in  the  University  of  Gla^ow,  does  not 
entitle  the  possessor  to  practise  surgery  within  these  bounds,  unless 
be  submits  to  examination  by  the  Faculty,  and  is  licensed  by  them. 

To  these  observations  it  may  be  proper  to  add,  That  we  entertain 
no  doubt  that  there  is  a  University  at  Glasgow,  with  as  ample 
power  to  confer  degrees  as  any  other  university  in  the  kingdom. 
It  has  been  recognised  in  grants  from  the  Crown,  by  royal  visita- 
tions, in  public  statutes,  and  in  decisions  of  this  Court,  in  a  great 
number  of  instances.  The  mistake  of  the  defenders  on  this  point 
seems  to  have  arisen  from  their  confounding  the  University  of  Glas* 
gow  with  the  College  of  Glasgow ;  but  those  bodies  are  distinct,  as 
was  found  by  the  decision  of  this  Court,  in  the  case  of  Muirhead 
against  the  College  of  Glasgow,  16th  May  1809. 

We  think  it  unnecessary  to  inquire  whether  the  University  of 
Glasgow  has  power  to  grant  degrees,  or  testimonials  of  skill  in  sur- 
gery. Admitting  that  the  University  possesses  that  power,  and  sup* 
posing  it  had  been  exercised  from  the  date  of  the  erection  in  1450, 
we  are  of  opinion,  on  the  grounds  above  stated,  that  such  degrees  or 
testimonials  would  be  of  no  avail  in  a  question  with  the  Faculty. 
If  they  had  been  in  use  at  the  date  of  the  charter,  it  is  possible  that 
James  VI.  might  have  admitted  an  exception  in  their  favour,  with 
regard  to  the  practice  of  surgery,  as  he  has  done  in  favour  of  medi-» 
cal  degrees  with  regard  to  the  practice  of  medicine ;  and  as  they 
are  now  granted,  they  may  perhaps  induce  the  Legislature  to  restrict 
the  privileges  of  the  defenders.  But  as  the  law  stands  at  present, 
we  are  of  opinion  they  cannot  control  the  express  and  unambiguous 
terms  of  the  charter  1599,  ratified  in  Parliament,  and  uniformly 
acted  upon. 

We  have  not  taken  into  view  the  plea  of  prescription  urged  by 
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the  defenders.     Their  case  would  certainly  have  been  much  more  12  Nov.  183^ 
doobtfbl,  if  they  had  been  compelled  to  resort  exclusively  to  that    ^^^V^^ 
plea.  Although  they  had,  from  time  immemorial,  exercised  the  power  q^JJ!^^^. 
at  debarring  from  the  practice  of  surgery  those  who  had  not  sub-  Physicians 
mitted  to  examination,  even  including  graduates  in  medicine,  yet  ^  Ghuun^"' 
agreeably  to  the  maxim,  tantum  prascriptum  quantum  possessum,    —  ^ 
that  usage  would  not  have  conferred  a  right  to  exclude  those  who  c^n"Xtd 
had  the  University's  diploma  of  skill  in  surgery  recently  introduced.  Judges. 
aasoming  that  the  University  has  power  to  grant  it,  which  the  pur- 
suers maintain  on  very  plausible  grounds.   But  the  defenders,  stand- 
ing on  their  charter,  are  entitled  to  plead  that  their  privilege  strikes 
at  every  person  not  expressly  excepted,  and  the  charter  contains  no 
exception  applicable  to  the  practice  of  surgery. 

NaU  bjf  Lord  Medwyn. — I  entirely  agree  in  this  opinion.  When 
this  cause  was  pleaded  before  me  in  the  Outer- House,  I  early  form- 
ed this  opinion,  and  would  have  so  decided ;  but  I  thought,  as  the 
case  had  been  very  anxiously  and  elaborately  pleaded,  and  as  a  great 
▼iriety  of  documents  had  been  founded  on,  that  it  would  be  pre- 
sented for  review  in  a  more  convenient  form,  by  having  written 
pleadings  on  both  sides.  Afterwards,  when  the  University  appear- 
ed to  support  the  effect  claimed  for  their  degrees  in  sui^ery,  I  thought 
it  more  becoming  the  respect  due  to  that  learned  body,  to  obtain  at 
once  the  decision  of  the  Court,  although  my  own  views  of  the  case 
were  not  in  anywise  altered  by  their  appearance  or  pleading.  I 
therefore  made  avisandum  with  the  cause,  and,  according  to  my 
usual  praetice  in  such  cases,  without  presuming  to  offer  any  opinion 
of  my  own. 

Lard  Mana^ff, — I  am  inclined  to  think  that  the  University  of 
Glasgow  are  entitled  to  obtain  decree  of  declarator,  in  the  terms,  or 
aeeording  to  the  substance,  of  the  conclusions  of  their  action. 

I  entertain  no  doubt  that  the  defenders  are  a  corporation,  entitled 
to  exercise  exclusive  privileges,  according  to  the  terms  and  true 
■leaning  of  the  original  charter  in  their  favour  in  1599.  But  I  am 
of  (pinion  that,  except  in  so  far  as  they  acquired  such  right  by  that 
diarter,  and  by  the  subsequent  ratification  of  it  in  Parliament,  they 
cannot  maintain  any  prescriptive  title  in  the  particular  matter  in 
question,  to  the  prejudice  of  whatever  rights  and  privileges  may  be 
Tested  in  the  University  of  Glasgow. 

I  can  entertain  no  doubt,  that  the  pursuers  constitute  an  univer- 
■ty  in  the  amplest  sense  of  that  term ;  with  the  fullest  powers  of 
eonferring  degrees  in  all  the  departments  of  art  and  science  in  which 
it  is  competent  for  any  other  university  to  grant  degrees. 
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li  Nov.  I8d4».  Considering  this  to  be  clear,  I  am  farther  of  opinion,  that  the 
^^^V^^  University  of  Glasgow  have  power  to  grant  degrees  in  every  depart- 
GUMott^r.^  ment  of  the  science  of  medicine ;  and  that  the  degrees  which  they 
Physicians  have  power  to  grant,  do,  according  to  the  law  of  Scotland,  consti^ 
of  GUmowT'  *"*®  ^  ^*^^'^  licence  generally  to  practise  the  art,  according  to  the 

terms  of  the  diploma  granted.     I  do  not  doubt,  that  there  may  be 

Contiii"ed       sp^cial  exclusive  privileges  constituted  in  favour  of  other  bodies. 
Judges*  which  will  be  sufficient  to  prevent  the  exercise  of  such  rights  in 

particular  places  or  circumstances :  I  speak  at  present  of  the  effect 
of  the  degprees  generally* 

It  farther  appears  to  me  to  admit  of  no  reasonable  question,  that 
the  art  of  surgery  is  a  branch  of  the  general  science  of  mediciae, 
which  it  is  perfectly  competent  for  any  royal  university  to  teach, 
and  in  which,   upon  due  examination,  they  may  grant  deg^rees, 
which  will  be  equally  effectual  as  licences  for  practice  generally,  as 
any  other  medical  degree  which  it  is  in  their  power  to  grant     Nor 
do  I  think  that  it  at  all  militates  against  either  the  competency  or 
the  effect  of  such  degrees  in  surgery,  that,  until  lately,  and  since 
the  establishment  of  a  regular  teacher  of  that  art  within  the  Uni* 
-    versity  of  Glasgow,  they  had  not  been  in  the  use  of  granting  simi- 
lar degrees;  seeing  that  the  power  appears  to  me  to  be  inherent  in 
their  general  character  as  a  university,  and  such  as  could  not  be 
lost  by  the  lapse  of  any  length  of  time  during  which  it  might  not  be 
exercised. 

Having  this  opinion  on  the  general  points  agitated  in  these  pa- 
pers, I  think,  that  the  question  between  the  parties  depends  on  the 
construction  of  the  charter  1599,  on  which  the  title  of  the  defend- 
ers rests.  If  that  had  been  a  simple  and  absolute  grant  of  exclu- 
sive privileges,  in  a  branch  of  science  not  then  regularly  taught  in 
the  University,  it  must  have  been  effectual,  at  least  when  ratified  in 
Parliament,  to  subject  all  persons  whatever  to  the  force  of  its  pro- 
visions. But  it  is  qualified,  and  in  all  its  structure  extremely  pecu- 
liar. Although,  therefore,  I  feel  the  force  of  the  arguments  em- 
ployed by  the  defenders,  and  the  weight  of  the  views  entertained 
by  other  Judges,  I  still  have  considerable  doubt,  whether  it  ought 
to  be  BO  construed,  as  either  in  intention  or  in  effect  to  operate  to 
the  prejudice  of  the  University. 

It  has  already  been  determined  in  the  case  of  Steele,  in  1819, 
1st,  That  the  privileges  of  the  defenders  as  a  faculty  or  corporation 
do  not  affect  the  holders  of  degrees  of  medicinae  doctores,  in  the 
practice  of  medicine  or  physic,  in  the  limited  sense  of  the  term  as 
ordinarily  understood ;  and,  2d,  That  the  holders  of  such  degrees 
are  not,  by  virtue  thereof,  entitled  to  practise  surgery  within  the 
bounds  of  the  charter,  without  submitting  to  examination  by  tlie 
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defenders.     The  question  which  remains  is,  Whether,  on  a  sound  12  Nov.  1834. 
construction  of  the  charter,  when  the  University  of  Glasgow,  having     ^^Vj^*^ 
a  regular  school  of  surgery  established,  do  grant  degrees  in  that  Glasgow  ».° 
special  branch  of  the  healing  art,  the  persons  holding  them  must  Physicians  and 
still  be  subject  to  examination  by  Uie  defenders  before  they  can  giIwow.  ^ 
practise  within  the  limited  bounds.  -7-; — 

The  commission  constituted  by  the  charter  consisted  of  the  consulted^ 
King's  surgeon  and  Mr  Robert  Hamilton,  professor  of  medicine,  Judges, 
and  their  successors.  And  it  does  appear  a  little  singular,  that,  if 
surgery  was  regarded  as  so  perfectly  distinct  from  medicine,  as  not 
to  be  comprehended  within  the  latter  term  in  any  sense,  a  professor 
of  medicine  should  be  one  of  the  two  commissioners  appointed  to 
examine  persons  in  their  knowledge  of  the  art  of  surgery,  and  grant 
lieenoes  to  practise  it.  He  at  least  must  have  been  held  compe- 
tent to  the  examination,  and  by  implication  himself  competent  in 
the  practice  of  the  art.  The  object  of  the  charter  was  to  prevent 
'  unskilled  and  unlearned'  persons,  who,  ^  under  the  colour  of  chi- 

*  rurgeons,  abuses  the  people,'  &c.  &c.  from  carrying  on  their  prac* 
tices.  To  attain  this  object,  ample  power  is  given  to  call  before 
the  commissioners  *  all  persons  professing  or  using  the  said  art  of 

*  chirurgeon,'  to  examine  them  on  their  knowledge,  &c.  to  grant 
licences  according  to  their  fitness,  and,  in  case  of  contumacy,  to  im- 
pose fines.  There  seems  to  be  no  doubt  that,  in  this  part  of  the 
charter,  it  relates  specially  to  surgery,  as  contradistinguished  from 
the  other  branches  of  the  science  of  medicine.  But  I  am  not  satis- 
fied that  this  aflfbrds  a  complete  solution  of  the  question. 

The  fourth  article  of  the  charter  prohibits  all  persons  within  the 
bouods  ^  to  exercise  medicine,  without  ane  testimonial  of  ane  fa- 
<  inoua  university  where  medicine  is  taught,  or  at  the  leave  of  our 
'  and  our  4e<urest  spouse  chief  medicinaris ;'  and  authorises  the  com- 
anasioners  to  challenge,  pursue,  and  inhibit,  such  persons  from  the 
practice  of  medicine,  under  the  pain  of  L.40,  &c.'  It  is  clear 
enough,  that  here  no  power  is  given  to  the  visitors  to  examine  per- 
sons in  medicine  as  di£ferent  from  surgery,  the  right  of  practising 
it  being  made  to  depend  solely  on  a  testimonial  by  a  famous  uni- 
versity, or  the  leave  of  the  King's  physicians.  And  so  far  there 
is  a  marked  distinction  between  that  case,  and  the  case  of  the  prac- 
tioe  of  surgery.  But  still  this  express  acknowledgment  in  the  body 
of  the  charter,  of  the  rights  and  privileges  of  the  universities,  ap- 
pears to  me  to  be  of  very  great  importance  in  the  question,  Whe- 
ther it  was  intended  in  this  charter  to  create  any  collision  between 
the  rights  and  powers  conferred  on  the  commissioners,  either  in  re- 
gard to  surgery  or  in  regard  to  medicine,  and  the  vested  rights  and 
privileges  of  the  royal  universities  ? 
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It  it  clear  that  the  rights  and  privileges  of  the  uniyersides  were 
not  overlooked.  And  if  it  be  granted,  as  I  think  it  must  be,  that, 
if  at  that  time  surgery  had  been  specially  taught  in  the  university, 
the  university  might  then  have  granted  degrees  in  surgery,  the 
question  appears  to  me  to  be,  whether  the  right  to  grant  such  de- 
grees, with  their  ordinary  legal  effects,  shall  be  held  to  have  been 
taken  away,  or  in  this  case  excluded  by  implication  ;  or,  in  other 
words,  whether  it  required  an  express  clause  reserving  them  to  save 
them  from  the  operation  of  the  first  article  of  the  charter. 

The  view  of  the  general  scope  of  the  charter  which  I  should  be 
inclined  to  take  is  this :  That  the  art  of  surgery,  though  of  great 
importance  to  the  public,  was  considered  as  an  inferior  branch  of 
the  science  of  medicine ;  that  to  prevent  the  abuses  referred  to  in 
regard  to  surgery,  and  also  to  prevent  unauthorised  persons  from 
practising  medicine  generally,  it  was  expedient  to  institute  the 
commission  ;  with  this  effect,  that  no  one  could  practise  medicine 
generally  without  a  testimonial  from  a  university  where  medicine 
was  taught,  or  the  leave  of  the  King's  physician  ;  and  no  one  could 
practise  the  inferior  art  of  surgery  without  a  licence  from  these 
commissioners,  as  things  then  stood:  But  that,  as  the  superior 
powers  of  the  universities  were  here  expressly  recognised  in  regard 
to  medicine,  it  was  implied  that,  as  soon  as  they  chose  to  exercise 
their  privileges,  by  teaching,  examining,  and  granting  degrees  in 
surgery,  such  degrees  would  form  a  title  to  practise  at  least  co- 
ordinate with  the  licence  of  the  commissioners,  if  not  essentially 
superior  to  it. 

The  difficulty,  therefore,  which  I  have,  is  to  see,  how,  while  the 
privileges  of  the  university  generally  with  regard  to  medicine  as 
then  taught  are  expressly  recognised  in  the  charter,  and  their 
power  to  grant  degrees  in  surgery  cannot  in  my  opinion  be  doubt- 
ed, it  can  be  held,  on  a  sound  construction  of  this  charter,  that  it 
was  intended  to  have  the  effect,  or  can  legally  produce  such  effect, 
of  excluding  or  impairing  the  efficacy  of  such  degrees  in  surgery, 
when  legally  granted. 

I  must,  however,  distrust  my  own  judgment,  seeing  that  the 
same  difficulties  have  not  been  felt  by  the  other  consulted  Judges. 


Opinion  of 
Court. 


When  the  cause  returned  to  the  Second  Division,  the  Judges 
there  concurred  unanimously  in  the  opinion  of  the  majority  of  the 
consulted  Judges. 

The  Lord  Justice-Clerk. — On  considering  this  case  deliberately, 
and  looking  back  to  the  decision  of  this  Court,  pronounced  in  the 
case  of  Steele  in  1819,  my  opinion  concurs  entirely  with  that  of 
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the  majority  of  the  consulted  Judges.     I  am  satisfied  that  the  royal  12  No?.  1834. 
grant  in  1599  conveyed  to  the  defenders  a  certain  corporate  right;    ^"^•^y**^ 
and  am  also  satisfied  that  the  University  of  Glasgow  has  establish-  Ghl^'u.''^ 
ed  its  right  to  all  the  privileges  and  immunities  of  a  university.  Pbysiciansand 
But  the  question  now  at  issue  is,  Whether  their  degree  of  master  g"mtow!  *^ 
in  surgery  can  confer  any  right  on  the  holders  of  it  to  practise  that  .-7-; — 
branch  of  the  art  within  the  bounds  over  which  the  privileges  of  court " 
the  defenders  extend ;  and  on  this  point  I  am  now  convinced  that 
the  pursuers  have  fiuled  in  making  out  their  case.   There  is  a  nnirked 
distinction  taken  in  the  royal  grant  of  1599,  between  the  branches 
of  medicine  and  surgery ;  and  although  a  degree  or  testimonial  of 
a  fiamous  university  is  declared  to  be  sufficient  to  enable  a  person 
to  practise  the  former,  there  is  no  such  provision  as  to  the  latter ; 
and,  on  the  other  hand,  the  defenders  (who  have  no  right  to  license 
practitioners  of  medicine)  are  empowered  to  examine  and  admit 
practitioners  of  surgery  within  the  limits  mentioned  in  their  char- 
ter, without  any  exception  or  provision  in  favour  of  the  holders  of 
university  degrees. 

Lardz  Glenlee  and  Meadowbanh  concurred. 

The  Court  accordingly  sustained  the  defences  in  the  declarator.  Judgment 
and  suspended  the  letters,  and  granted  the  interdict  in  the  suspen- 
sion at  the  instance  of  the  Faculty  of  Physicians. 

Lord  Ordioary,  Medn^fn,  Act  Dion  ofFac*  (Hope J  and  MatUdth,  Alt.  Lord 
AdoocaU,  (MurraytJ  S.  More  and  Petmey.  W,  A,  G,  jf  R,  EttiSt  and  Hcpkark 
fe  Indach,  Agents.         F.  Clerk. 

u. 


FIRST  DIVISION. 

No.  IV.  lAth  November  1834. 

JAMES  DONALDSON 

against 

MATHEW  MONCBIEFF  PATTISON  and  FREDERICK 

PATTISON. 

JuaiSDicTiON. — Pdblic  Nuisance. — A  petition  and  complaint  being 
presented  to  the  Dean  of  Guild,  setting  forth,  that  the  parties  com- 
plained against  (the  occupiers  of  a  cotton  store  in  a  public  street,) 
were  in  the  constant  practice  of  loading  and  unloading  their  carts 
close  to  the  said  cotton  store,  and  raising  heavy  bales  of  goods,  by 

b2 
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14  Nor.  1834.  means  of  cranes  andpuUies^  into  the  upper  flats  of  the  said  cotton 
^•V^*^        storey   and  again  lowering  them  into  the  carls  in  the  same  toay^ 

Pattisoos.  whereby  the  footway  on  the  said  street  was  not  only  interrupted^  and 

the  property  of  the  complainers  deteriorated^  but  the  lives  ofpassen- 
gets  endangered^  and  praying  accordingly  for  an  interdict^  which  was 
granted — held,  in  an  advocation^  that  the  application  to  the  Dean  of 
Guild  was  incompetent. 

The  respondents  presented  a  petition  to  the  Dean  of  Guild  of  Glas- 
gow, (24th  Jan.  1832,)  setting  forth,  <  That  the  petitioners  are  joint 

<  proprietors  of  certain  buildings  situated  between  Mitchell  Street 

<  and  Buchanan  Street,  Glasgow,  and  fronting  Mitchell  Street,  oc- 
'  cupied  as  a  public  market,  tavern,  &c. :  That  immediately  adjoin- 
^  ing  the  property  of  the  petitioners  to  the  north,  in  Mitchell  Street, 
^  there  is  a  large  building,  occupied  as  a  cotton  store,  belonging  to 

<  James  Donaldson,  cotton  broker  in  Glasgow :  That  the  wall  of  the 
*  said  building  fronting  Mitchell  Street  is  built  on  the  extreme 
^  western  boundary  of  the  said  James  Donaldson's  property,  and 

<  immediately  adjoins  the  public  street:  That  the  said  James  Do- 

<  naldson,  or  James  Donaldson  and  Company,  the  tenants  or  occu- 

<  piers  of  the  said  cotton  store,  are  in  the  constant  practice  of  load- 

<  ing  and  unloading  their  carts  on  the  public  street,  and  of  taking 

<  their  carts  close  in  to  the  front  wall  of  the  said  cotton  store,  and 

<  raising  heavy  bales  of  cotton  and  other  goods,  by  means  of  cranes 
^  and  pullies,  or  other  tackling,  into  the  upper  flats  of  the  said  cot- 

<  ton  store,  and  again  lowering  them  into  the  carts  in  the  same  way : 
^  That  in  consequence  of  this  the  access  to  the  property  of  the  pe- 

<  titioners,  along  the  pavement  or  footway,  on  the  east  side  of 

<  Mitchell  Street,  is  not  only  interrupted,  but  the  lives  of  the  pas- 
^  sengers  endangered,  all  to  the  great  injury  of  the  petitioners, 

<  whose  property,  as  a  public  market  and  tavern,  is  thus  much  de- 

<  teriorated :  For  which  reasons  the  present  application  becomes 
*  necessary. — May  it  therefore  please  your  Lordship,  and  Brethren 

<  in  Council,  to  appoint  copies  of  this  petition  to  be  served  on 

<  the  said  James  Donaldson,  and  James  Donaldson  and  Company, 

<  and  ordain  them  to  appear  and  answer  in  court,  first  court-day; 

<  thereafter  interdict,  prohibit,  and  discharge  them,  and  all  others 

<  for  them,  from  interrupting  the  passage  along  the  pavement,  or 

<  footway,  of  Mitchell  Street  aforesaid,  by  their  carts ;  and  from 

<  raising  their  cotton  bales,  and  other  goods,  from  their  carts,  into 

<  the  upper  flats  of  the  said  building,  and  again  lowering  them  down, 

<  as  aforesaid;  and  find  the  said  James  Donaldson,  and  James^Do- 
/  naldson  and  Company,  liable  in  expenses;  or  to  do  otherwise  in 
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*  the  premises  as  to  your  Liordship,  and  Brethren  in  Council,  shall  14  Nov.  I834h 

*  seem  proper.*  ^•^V^^ 

The  advocator,  Donaldson,  besides  defences  on  the  merits,  oIh  j^J^I^  ^' 
jected,  1st,  That  the  present  question,  being  one  of  police,  was 
not  cognisable  by  the  Dean  of  Guild ;  and,  2d,  That  the  practice 
complained  of  was  universal  throughout  commercial  towns,  and  per- 
fectly legal.     Upon  advising  a  proof  the  Dean  of  Guild  found, 

*  That  the  defender  has  not  established  the  existence  of  any  gene-^ 

*  ral  practice  or  usage  in  the  city  of  Glasgow  and  suburbs,  such  as 

*  to  justify  the  construction  and  use  of  machinery  in  the  loading  and 

*  unloading  of  carts  at  his  store,  and  the  mode  of  loading  or  unload- 

*  ing  these  carts  upon  the  public  street  complained  of  by  the  pur- 
^  sners :  Find,  That  Mitchell  Street  is  now  one  of  the  public  streets 
^  in  this  town ;  and  find  the  defender  is  not  entitled,  for  the  accommo- 
'  dation  of  persons  resorting  to  his  store,  to  occupy  the  said  street, 

*  and  foot  pavement  thereof,  opposite  to  his  property,  by  the  suc- 

*  cessive  position  thereon,  for  at  least  several  hours  daily,  of  carts 

*  receiving  or  delivering  goods  at  his  said  store,  to  the  obstruction 
<  of  the  passage  along  the  said  street,  and  of  the  access  thereby  to 
'  the  premises  of  the  pursuers,  and  other  adjacent  proprietors  and 
^  possessors ;  nor  to  suspend,  by  tackling  over  the  said  street,  heavy 

*  bales,  or  packages  of  goods,  in  the  process  of  loading  or  unloading 
'  the  said  carts,  to  the  danger  of  the  persons  and  lives  of  the  lieges : 

*  Therefore  grant  interdict  as  craved  in  the  original  petition :  Find 

*  the  parsuers  entitled  to  expenses,  and  remit  to  the  Auditor  to  tax 
*'  the  same.' 

In  an  advocation,  Donaldson  complained  of  this  judgment,  both 
on  die  merits  and  on  the  point  of  jurisdiction  *,  and  maintained, 
that  the  original  petition  to  the  Dean  of  Guild  Court  was  incom- 
petent, in  respect  that  the  subject-matter  of  the  petition  did  not  fall 
under  the  jurisdiction  of  the  Dean  of  Guild. 

It  was  answered,  that  the  subjects  being  locally  situated  within 
the  territory  of  the  Dean  of  Guild,  and  the  application  relating  to 
eacroacfaments  on  a  public  street,  and  to  an  alleged  interference 
with  the  rights  of  conterminous  proprietors,  the  Dean  of  Guild  had 
fall  jurisdiction  to  entertain  the  petition,  and  to  pronounce  the 
judgment  complained  of. 

*  The  Lord  Ordinary  finds  that  the  advocator  is  the  proprietor 

*  and  occupier  of  a  cotton  store  in  Mitchell  Street  in  Glasgow,  ad- 

*  joming  to  the  property  of  the  respondents :  Finds  it  proved  and 

*  admitted,  that  the  goods  are  raised  to,  and  lowered  from  the  said 


*  The  jadgroent  of  the  Courti  howeyer,  was  confined  to  the  point  of  jurisdiction< 
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<  Store,  by  pulliefiT  or  other  machinery  suspending  them,  while  so 

<  raised  or  lowered,  in  front  of  the  building,  and  over  the  footway 

<  of  the  said  street :  Finds  it  proved,  that  these  operations  occasion 

<  the  obstruction  of  the  footway  during  several  hours  of  the  day, 
'  and  are  also  attended  with  danger :  Finds  it  not  proved  that  there 

<  is  any  general  or  common  practice  in  Glasgow  of  using  such  ma* 
^  chinery  in  the  public  streets :  Finds  it  not  proved  that  there  is 

<  any  peculiarity  in  the  situation  or  circumstances  of  Mitchell  Street, 

<  which  distinguishes  it  frtim  the  other  public  streets  of  the  city : 

<  Finds,  That  in  these  circumstances  the  operations  of  the  advoca- 

<  tor  afford  a  legal  ground  of  complaint  to  the  respondents,  the  ad- 

*  joining  proprietors,  and  do,  from  their  nature,  as  proved,  fall 

*  witliin  the  cognisance  of  the  Dean  of  Guild :  Therefore  repels  the 

<  reasons  of  advocation ;  remits  the  case  simpliciter  to  the  Dean  of 

<  Guild,  and  decerns :  Finds  the  respondents  entitled  to  expenses,' 

Donaldson  reclaimed^  and  after  hearing  counsel  on  the  question 
of  competency,  the  cause  was  delayed  for  consideration. 


Opinion  of 
Court. 


When  the  case  came  again  to  be  advised.  Lard  Mackenzie  said, 
that  be  was  glad  that  time  had  been  taken  to  consider  the  point, 
as  in  all  questions  of  jurisdiction  it  was  proper  that  the  grounds 
upon  which  the  Court  proceeded  should  be  fully  understood,  for 
the  guidance  of  parties  in  bringing  their  actions.  His  Lord- 
ship at  the  first  had  some  difficulty  on  the  point,  but  he  was  soon 
satisfied,  from  the  terms  of  the  application  to  the  Dean  of  Guild,  that 
the  objection  to  his  jurisdiction  was  well  founded.  That  jurisdic- 
tion is  peculiar,  and  exclusive  of  other  inferior  magistrates,  in  cases 
which  fall  under  it.  It  relates  to  questions  of  neighbourhood,  i.  e, 
between  neighbouring  heritors,  depending  upon,  or  necessarily  con- 
nected with  the  policy  or  rule  of  building  within  burgh.  In  the 
case  of  the  Magistrates  of  Stirling,  it  is  so  described.  It  also  em- 
braces questions  relating  to  neighbourhood  between  buildings  and 
the  public  street.  The  Dean  of  Guild  may,  at  the  instance  of  any 
neighbour,  or  without  any  instance,  enforce  the  rights  of  the  public 
in  this  respect.  He  may  entertain  any  complaint  against  a  build- 
ing, as  being  necessarily  or  naturally  injurious  to  the  neighbour- 
hood, or  to  the  public  street  Such  being  the  nature  of  the  juris- 
diction of  the  Dean  of  Guild,  I  think  it  very  likely  that  in  this  case 
there  was  room  for  a  complaint  to  that  MagiBtrate.  In  fact  it  is 
evident,  that  a  storehouse  had  been  so  constructed  that,  if  not  ne- 
cessarily, at  least  naturally,  the  use  of  it  led  to  a  nuisance  on  the 
public  street.  A  complaint  therefore  might,  I  believe,  have  been 
made  to  the  Dean  of  Guild  against  this  building,  praying  to  have  it 
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taken  down,  or  modified,  or  at  least  its  use  regulated,  so  as  to  pre-  U  No?.  I8^k 
vent  the  nischief.     But  the  salient  point  of  such  compkdnt  must     ^^^V^^ 
lunre  been  the  statement  of  the  fault  in  the  building.     That  was  in-  j^^lwo^"  ^ 
dispensible  to  give  jurisdiction  to  the  Dean  of  Guild  in  the  applica-     -^-^ — 
tion,  as  it  was  to  exclude  the  other  Magistrates  and  Sheriff  from  en-  ^„^^  ^^ 
tertuniDg  it.   But  in  this  case,  unfortunately,  that  is  entirely  omit- 
ted in  the  petition.     There  is  no  complaint  against  any  building, 
Dor  any  statement  of  any  quality  in  such  building,  to  ground  a  com- 
plaint.    Nothing  is  said  but  that  the  respondent's  storehouse  bor- 
ders <m  the  street,  which  is  perfectly  legal.     The  only  thing  com- 
plained of  is :  ^  That  the  said  James  Donaldson,  or  James  Donaldson 

*  and  Company,  the  tenants  or  occupiers  of  the  said  cotton  store, 

*  are  ia  the  constant  practice  of  loading  and  unloading  their  carts  on 

<  the  public  street,  and  of  taking  their  carts  close  into  the  front 
'  wall  of  the  said  cotton  store,  and  raising  heavy  bales  of  cotton  and 

*  other  goods,  by  means  of  cranes  and  pulHes,  or  other  tackling, 

*  into  the  upper  flats  of  the  said  cotton  store,  and  again  lowering 

*  Ihem  into  tiie  carts  in  the  same  way :  That  in  consequence  of  this 
^  the  access  to  the  property  of  the  petitioners,  along  the  pavement 
'  or  footway  on  the  east  side  of  Mitchell  Street,  is  not  only  inter- 

<  mpted,  but  the  lives  of  the  passengers  endangered,  all  to  the  great 

*  injury  of  the  petitioners,  whose  property  as  a  public  market  and 
^  tavern  is  thus  much  deteriorated ;  for  which  causes  the  present 

*  application  becomes  necessary.'  Now  that  might  be  done  in  re- 
ference to  any  building  that  had  windows ;  and  it  is  a  sort  of  wrong 
wbkh  surely  the  Sheriff  or  Magistrates  are  not  incompetent  to  re- 
medy.    Then  the  prayer  is,  <  to  interdict,  prohibit  and  discharge 

<  them,  and  M  others  for  them,  firom  intermpting  the  passage  along 

*  the  pavement  or  footway  of  Mitchell  Street  aforesaid,  by  their 

*  carts ;  and  from  raising  their  cotton  bales  and  other  goods  from 
^  their  carts  into  the  upper  flats  of  the  said  building,  and  again 

<  lowering  them  down,  as  aforesaid.'   This  prayer  surely  the  Sheriff 

or  Mi^islrates  might  grant.    I  therefore  think,  that  though  the  case 

seems  to  have  admitted  it,  the  complaint  is  not  so  made  as  to  bring 

it  under  the  peculiar  jurisdiction  of  the  Dean  of  Guild.   It  has  been 

argued  that  a  case  may  be  brought  before  the  Dean  of  Guild  by  a 

statement  merely  that  a  building  (not  said  to  be  itself  illegal)  is  used 

illegally,  and  a  prayer  to  have  that  use  prohibited.    But  upon  fully 

ooDsidering  the  case,  and  the  authorities  referred  to,  it  appears  to 

me  that  they  do  not  support  this  view,  and  that  such  a  statement  in 

a  petition  would  not  be  sufficient  to  exclude  the  ordinary  courts, 

and  admit  the  Dean  of  Guild.     The  case  of  Fleming  against  Ure, 

24th  Feb.  1750,  M.  15,159,  relating  to  the  teaching  of  fencing  in 

an  upper  flat,  seems  in  point;  but  the  question  of  jurisdiction  was 
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14  No?.  1834.  not  raised  in  that  case,  so  that  it  cannot  be  considered  as  an  autho- 
rity on  the  point  None  of  the  other  cases  referred  to  by  the  re- 
spondents apply.  For  instance,  in  the  case  of  Vary  v.  Thorn, 
2d  July  1805,  (M.  App,  No.  4.  v.  Public  Police^)  the  thing  com- 
plained of  was  the  formation  of  a  smith's  working  shop  in  such  a 
flat,  which  is  more  than  a  mere  use,  and  may  be  regarded  as  a  mo- 
dification of  the  house.  So  also,  with  regard  to  the  formation  of  a 
carpenter's  shop  and  timber  yard,  which  were  the  things  complain- 
ed of  in  the  case  of  the  Proprietors  of  Carrubber's  Close,  26  th  Feb. 
1762,  M,  13,175.  In  like  manner,  the  putting  up  of  a  water  barge 
and  a  sign  on  a  house  were  the  subjects  of  complaint  in  the  cases  of 
Buchanan,  15th  Nov.  M*  11,378»  and  Thomson  v.  Crombie,  2l8t 
Nov.  1776,  App.  V.  Public  Police.  But  be  that  as  it  may,  the 
petition  in  this  case  does  not  set  forth  even  an  illegal  use  of  a  build- 
ing, or  pray  interdict  against  such  use,  but  merely  states  a  certain 
practice  on  a  public  street,  and  prays  to  have  that  prohibited.  I 
do  not  therefore  think  that  such  an  application  was  incompetent 
before  the  Sheriff  or  ordinary  Magistrates,  or  that  it  is  now  com- 
petent before  the  Dean  of  Guild. 

The  other  Judges  concurred. 

Lord  Gillies  said,  that  there  was  no  doubt  that  in  certain  cases 
of  nuisance  the  Dean  of  Guild  had  jurisdiction ;  but  this  Sid  not 
arise  from  the  circumstance  of  the  thing  complained  of  being  a 
nuisance,  but  from  the  nuisance  arising  from  a  building,  as,  for 
instance,  a  projecting  wall. 

The  Lord  President  observed,  that  upon  the  principle  contended 
for  by  the  respondents,  if  the  Dean  of  Guild  had  jurisdiction  in  the 
present  case,  it  would  be  equally  competent  to  apply  for  his  inter- 
ference in  all  ordinary  questions  of  police,  as,  for  instance,  to  inter- 
dict parties  from  stopping  up  the  public  streets  by  carriages  or 
carts. 

Their  Lordships  therefore  recalled  the  interlocutor  of  the  Lord 
Ordinary,  advocated  the  cause,  dismissed  the  action  as  incompetent, 
but  found  no  expenses  due. 


Judgment. 


Lord  FvUerion,  Ordinary.  For  Uie  Advocator,  Dean  of  Fac,  (Ecptj)  H.  J,  Bo* 

bertson,        Pearson^  Wilkie  ff  Robertson,  Agents.         Alt.  Ruther/urd,  Manteith. 
W.  A.  G.  ff  R,  Ellis,  W.  S.  Agents.     '   i?.  Clerk. 

C. 
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FIRST  DIVISION. 

No,  V.  \bth  November  1834. 

LACHLAN  MCNEIL,  Suspender, 

against 
WILLIAM  AND  JOHN  BLAIR,  Chargers. 

Process. — Removing. — Title  to  pursue. — An  heritable  creditor 
having  obtained  decree  of  removing  against  his  debtor^  who  was  pro- 
prietor and  in  possession  of  the  sidjects  over  which  the  security  ex-- 
tendedj  on  the  simple  allegation  that  a  yearns  interest  on  the  bond  was 
due — bill  of  suspension  passed  without  caution, 

Ik  September  1825,  the  suspender  borrowed  L.900  from  the  late 
Reverend  Walter  Blair,  in  seii^urity  of  which  he  granted  a  bond  and 
disposition  in  security  over  certain  house  property  which  he  had  in 
Paisley.  By  the  bond  the  principal  sum  was  made  payable  at  Mar- 
tmmas  1830,  but  by  a  letter  subsequently  granted  the  term  of  pay- 
ment was  postponed  for  other  five  years.  Part  of  the  subjects  over 
which  the  heritable  security  extended  was  possessed  by  the  sus- 
pender himself. 

In  the  beginning  of  the  year  1834,  and  before  (under  the  letter 
of  agreement)  the  principal  sum  in  the  bond  was  payable,  the  char- 
gen,  as  representatives  of  the  original  creditor  in  the  bond,  brought 
a  process  of  removing  against  the  suspender  before  the  Magistrates 
of  Paisley,  upon  the  allegation  that  no  part  of  the  principal  sum  in 
the  bond  had  been  paid ;  ^  and  there  is  also  due  to  the  pursuers,  at 
'  Martinmas  last,  1833,  the  sum  of  L.20  and  upwards,  being  arrears 
'  of  interest  on  the  said  principal  sum.'  ^  That  the  defender  is  tenant 

*  and  possessor  of  part  of  said  premises :  That  L.8  sterling  is  a  fair 
^  rent  for  the  premises  which  he  so  occupies :  That  although  the 
'  pursuers  have  frequently  required  the  said  defender  to  pay  the 
^rent  for  the  current  year  1833  till  Whitsunday  1834  of  said  pre- 
'  mises  occupied  by  him,  and  also  remove  and  flit  therefrom  at  the 
'  term  of  Whitsunday  next,  yet  he  refuses  either  to  pay  said  rent, 
'  or  to  remove  from  said  premises ;'  therefore  concluding,  that  he 
should  be  decerned  and  ordained  ^  to  flit  and  remove  himself,  his 

*  fiEUDily,  servants,  subtenants,  &c.  forth  and  from  the  said  premises, 

*  and  to  leave  the  same  void  and  redd,  to  the  end  that  the  pursuers, 
'  and  others  in  their  names,  may  enter  thereto,  and  peaceably  pos* 
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15  NoY.  l8Sk  <  gess  and  enjoy  the  same  during  the  not  redemption  of  said  sub- 
*  jects/ 

In  defence  against  this  action,  it  was  objected,  that  it  was  not 
competent  for  a  mere  creditor  in  an  heritable  bond,  who  had  no- 
thing more  than  a  security  over  the  subjects  for  payment  of  a  debt, 
and  had  taken  no  steps  by  adjudication,  or  otherwise,  to  make  that 
security  ayailable,  to  prosecute  a  removing  against  the  debtor,  pro- 
prietor, and  in  possession  of  these  subjects. 

The  Magistrates  ordained  the  defender  to  find  caution  for  violent 
profits ;  and  thereafter,  no  caution  having  been  found,  they  decerned 
in  the  removing. 

A  charge  having  been  given  upon  this  extracted  decree,  the  de- 
fender suspended  and  pleaded — 


Defender's 
Pleas. 


I.  It  was  not  competent  for  an  inferior  judge  to  entertain  a  re- 
moving firom  an  heritable  subject,  except  under  the  statute  1555, 
c.  39,  or  the  Act  of  Sederunt  1756 ;  Horn  t7.  Maclean,  I9th  Jan. 
1830 ;  and  in  that  case  it  is  necessary  tliat  the  Act  of  Sederunt  be 
expressly  libelled  on;  Bell  on  Leases^  p.  462;  Innes  v.  Clerk, 
22d  Dec.  1780,  Mor.  13,871.  In  the  case  of  conventional 
engagements  to  remove  without  warning,  these  may  be  enforced 
without  libelling  on  the  Act  of  Sederunt;  but  there  was  no  such 
agreement  here ;  there  was  no  lease,  and  the  defender  was  not  in 
any  respect  a  tenant  of  the  premises,  but  the  proprietor  of  the  subject. 

II.  The  inferior  court  was  not  warranted  in  pronouncing  an  or- 
der for  caution  for  violent  profits  in  this  case.  In  an  ordinary  ques- 
tion of  removing  between  landlord  and  tenant,  under  the  Act  of 
Parliament,  or  Act  of  Sederunt,  the  inferior  judge  is  entitled  to 
call  for  caution  for  violent  profits :  but  this  is  tlie  first  instance 
of  a  mere  bondholder,  upon  an  allegation  that  a  year's  interest 
was  due,  prosecuting  a  removing  against  the  proprietor  of  the  sub- 
ject, who  was  not  allowed  to  be  heard  on  the  merits.  Such  a  pro- 
ceeding is  not  competent.  A  party  cannot  be  bound  to  find  caution 
when  the  question  is,  whether  the  action  is  competent,  or  of  such 
a  nature  as  to  warrant  the  demand  for  caution  or  not 

III.  The  whole  proceeding  is  incompetent.  The  pursuers  are 
mere  creditors  in  an  heritable  bond,  and  are  not  entitled  to  turn 
the  proprietor  out  of  possession,  by  a  summary  process  of  renioving, 
upon  a  mere  allegation,  that  a  term's  interest  had  become  due. 
The  principal  sum  is  not  due.  The  suspender  remains  to  all  intents 
and  purposes  proprietor  of  the  subjects,  as  effectually  as  if  no  bur- 
den affected  them.  He  has  the  power  of  letting  the  subjects,  or 
otherwise  disposing  of  them.  The  creditor  in  the  bond  is  not  with- 
out his  remedy;  he  may  bring  his  process  of  maills  and  duties,  and 
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attach  the  rent»  if  the  subjects  were  let ;  or  a  poinding  of  the  ground)  15  Nov.  1834 
and  attach  the  whole  effects  thereon.    These  are  the  only  remedies    ^^^V*^ 
in  sach  a  case;  ErsL  iv.    1,  49;  Bell,  ii.  15.     In  either  ease,  ^\g^^ 
die  proprietor  must  be  called  for  bis  interest ;  but  there  is  no  au-    ■■ 
tbority  by  which  a  creditor  is  entitled  at  once  to  proceed  by  a  re^  ^^^^^ 
moving  from  the  subjects  in  an  inferior  court,     But  farther,  there 
is  no  rent  fixed  here.     L.  8  is  said  to  be  a  fair  rent,  but  no  such 
rent  is  stipulated ;  and  a  party  cannot  be  laid  under  caution  for 
Tiolent  profits,  when  there  is  no  fixed  rent,  where  such  party  is  not 
tenant,  but  proprietor  of  the  subjects,  and  where  the  party  pursu- 
ing 18  merely  an  heritable  creditor  in  a  bond  and  disposition  in  se- 
curity.    In  such  a  case,  neither  the  Act  of  Parliament  nor  Act  of 
Sederunt  can  apply;   Douglas  v.   Edington,   28th   Feb.    1628, 
M.  ld,892. 

jhuwered-^The  right  of  the  respondents  is  not  a  mere  heritable  Respondenu' 
bond  properly  speaking,  but  a  bond  and  disposition  in  security,  by  ^^ 
which  the  debtor  *  sells,  alienates  and  dispones'  the  subjects,  ^  with 
*all  right  and  title  thereto,'  and  assigns  the  creditor  ^  into  the 
'  rents,  maiUs  and  duties'  thereof,  and  all  action  competent  thereon. 
By  this  deed  the  complainer  is  as  much  bound  to  cede  the  posses- 
ion of  the  subjects  during  the  not  redemption,  as  if  the  deed  were 
an  absolute  and  irredeemable  conveyance  of  the  property.  The 
only  difference  between  a  creditor  and  a  purchaser  is,  that  the  for- 
mer is  accountable  for  what  he  draws  from  the  property. 

Whether  the  principal  sum  was  due  or  not,  the  respondents  were 
entided  to  receiye  the  arrears  of  interest,  by  taking  possession  of 
the  property  and  drawing  the  rents,  and  it  was  for  that  purpose 
that  the  action  before  the  inferior  court  was  raised.  The  rents  of 
the  other  parts  of  the  subjects,  not  possessed  by  the  suspender,  were 
Dot  sufficient  to  meet  the  interest,  and  therefore  the  respondents 
were  obliged  to  have  recourse  to  the  portion  possessed  by  the  sus- 
pender himself. 

The  objection,  that  the  Act  of  Sederunt  is  not  founded  on,  is 
answered  by  the  plea  of  the  suspender  himself,  that  he  is  not  a 
tenant,  and  therefore  the  Act  of  Sederunt,  which  had  no  application 
to  the  suspender's  case,  could  not  be  founded  upon.  But  farther, 
the  subject  in  question  consists  of  an  urban  tenement,  to  which  the 
provisions  of  the  Act  of  Sederunt  1756,  or  the  solemnities  of  the 
statute,  do  not  apply. 

Actions  of  removing  at  the  instance  of  an  heritable  creditor, 
against  the  debtor  in  possession,  are  quite  common  in  the  inferior 
courts.  The  proposition,  that  the  creditor  in  a  bond  and  disposition 
in  security,  is  not  entitled  to  enter  into  possession  of  the  subject 
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15  Not.  iSSi.  of  the  Security,  is  contrary  both  to  the  practice  of  the  country  and 
^yy^    to  legal  authority.     Mr  Ross  says,  (foL  i.  p.  378,)  it  entitles  tlie 

Blain.  ^'       Creditor  to  a  total  intromission  with  the  debtor's  property,  in  the 
-— —  ^   same  manner  as  an  apprising  or  adjudication,  and  was  intended  to 

^2^™^**    entitle  the  creditor  to  a  total  possession  of  the  debtor's  estate,  as  a 
convenient  method  of  obtaining  repayment  both  of  his  principal  and 
interest     In  the  analogous  case  of  adjudgers,  the  right  of  the  ad- 
judger  to  prosecute  a  removing  has  been  uniformly  sustained  by  the 
Court;  Faldownside  V.  Beunerside,  14th  Dec.  1621,  Mar.  13,787; 
Galloway  v.  Bogmiln,  20th  Feb.  1629,  M.  13,791 ;  Balmagie  r. 
Maxwell,  7th  Dec.  1633,  M.  13,800.     Even  an  improper  wadset- 
ter may  remove  tenants;  Halyburton  r.  Cuninghame,  16th  Jan. 
1677,  M.  13,801  ;  by  which  case  it  was  also  found,  that  the  party 
resisting  the  removing  was  bound  to  find  caution. 

The  case  of  Edington,  referred  to  by  the  suspender,  is  an  au- 
thority against  him,  for  there  the  right  of  an  heritable  creditor  to 
prosecute  a  removing  against  the  debtor  in  possession  was  held 
good ;  and  in  regard  to  the  question  of  caution,  (for  which  purpose 
it  is  referred  to  by  the  suspender,)  the  ground  of  suspension  in  that 
case  was,  that  caution  was  unnecessary,  because  the  party  had  re- 
moved, and  did  not  object  to  the  creditor  entering  into  possession. 
In  the  present  case  no  benefit  could  be  got  from  an  action  of 
maills  and  duties,  nor  from  a  poinding  of  the  ground ;  the  former 
was  not  available,  as  they  were  no  tenants ;  and  there  being  nothings 
on  the  property,  a  poinding  of  the  ground  would  have  been  useless. 
The  respondents  therefore  had  no  other  way  of  securing  themselves, 
and  recovering  payment  of  the  arrears  of  interest,  than  by  prose- 
cuting a  removing  and  getting  possession  of  the  subject. 

The  Lord  Ordinary  pronounced   the  following  interlocutor : 
*  Having  considered  the  bill,  with  answers  and  productions,  and 
<  heard  counsel  for  the  parties,  passes  the  bill  without  caution.' 
Judgment  ^^^  respondents  reclaimed,  but  the  Court  unanimously  adhered. 

Lord  FuQertanf  Ordinary.  For  the  Suspender,  Jamuont  A.  McNeil,  Alex, 

Naime,  Agent.         For  Respondents,  Dean  ofFac,  f Hope, J  W,  BeXL        Mac^ 
kan  ^  Giffen,  W.  S.  Agents.  B.  Clerk. 

T, 
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SECOND  DIVISION. 
No.  VI.  18^A  November  1834. 

MACDOUGALL 

against 

STEVENSON. 

Competition. — Diligence. — Executor. — A  creditor  of  a  de» 
ceased  person,  who  had  acquiesced  for  some  years  in  the  management 
of  his  executory  (who  had  also  served  heir  benejicio  inventarii,J 
fnmd  not  entitled,  at  the  end  of  that  time,  to  obtain  a  preference  over 
the  other  creditors,  by  arresting  the  funds  which  the  executor  had 
realised  for  the  purpose  of  distribution  among  the  creditors. 

John  Padon  died  intestate  in  1825,  and  his  son,  Thomas  Padon, 
who  was  then  a  minor,  was  served  heir,  with  the  consent  of  his  cu* 
latoTS,  cum  beneficio  inventarii ;  he  also  confirmed  executor  qua 
nearest  of  kin  ;  and  the  inventories  given  up  by  him  under  his  ser- 
vice and  confirmation  comprehended  the  whole  estate,  both  real  and 
personal,  of  the  deceased.  It  soon  appeared  that  there  would  be,  in 
all  probability,  a  deficiency  of  funds  for  payment  of  the  debts  due 
by  the  deceased ;  and  several  meetings  of  his  father's  creditors 
were  held  by  Thomas  Padon  and  his  curators,  with  regard  to  the 
management  and  distribution  of  his  estate.  One  of  these  was  held 
on  Ist  August  1827,  and  anotlier  in  March  1829,  called  by  circu* 
lar  notices  sent  to  all  the  creditors,  and  amongst  others  to  Miss 
Macdongall  and  Miss  Grindlay,  the  claimants  in  the  present  ac- 
tion. Those  ladies  did  not  attend  these  meetings ;  but  neither  did 
they  intimate  any  dissent  from  tlie  resolutions  of  the  creditors  taken 
for  realising  and  distributing  the  trust-estate.  The  chief  part  of 
John  Padon's  estate  was  afterwards  realised  by  the  sale  of  his  in- 
terest in  the  lease  and  stock  of  the  distillery  of  Borrowstounness, 
to  Mr  Vannan,  for  the  sum  of  about  L.1200.  One-half  of  this  was 
paid  immediately,  and  deposited  in  the  British  Linen  Company, 
and  the  other  moiety  remained  for  some  months  in  the  hands  of 
Mr  Vannan,  the  purchaser.  Miss  Macdougall  at  length  raised  a 
tommons  of  constitution  against  Thomas  Padon,  as  representing 
Lis  &ther,  for  the  sum  of  L.  90  ;  and  upon  the  dependence  of  this 
aetion  she  raised  letters  of  arrestment,  in  the  hands  of  Mr  Vannan, 
aod  of  the  British  Linen  Company,  on  the  2d  and  6th  November 
1829,  and  obtained  decree  on  the  4th  February  1830.     Miss 
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18  Nov.  1834.  Grindlay  raised  a  similar  action,  and  laid  on  arrestments  of  the  same 

^^*V^^    dates.     Thomas  Padon  and  his  curators  finding  that  separate  steps 

Stevenso?*   ^    ^®^®  *'^"®  taken,  raised  the  present  process  of  multiplepoinding  and 

exoneration  on  the  16th  December  1829;  and  Mr  Stevenson  was 

appointed  the  common  agent. 

In  the  multiplepoinding  Miss  Macdougall  and  Miss  Grindlay 
claimed  preferences  over  the  funds  attached  by  their  arrestment,  in 
virtue  of  their  decrees  and  arrestments. 

The  common  agent  objected,  1st,  That  the  claimants  were  bar- 
red, personal!  exceptione,  from  obtaining  any  preference,  or  from 
availing  themselves  of  any  priority  in  the  execution  of  their  dili- 
gences, in  consequence  of  the  proceedings  which  had  taken  place, 
with  the  concurrence  of  all  the  creditors,  for  the  distribution  of 
John  Padon's  estate ;  and,  2d,  That  the  funds  attached  by  the  ar- 
restments being  part  of  the  estate  of  John  Padon,  to  which  Tho- 
mas Padon  had  completed  his  title  as  executor,  for  behoof  of  his  fa- 
ther's creditors,  remained  in  his  hands  as  trustee,  and  were  not 
liable  to  be  attached  by  the  separate  diligence  of  any  creditor  at- 
tempting to  obtain  a  preference  over  the  others. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note  :  *  The  Lord  Ordinary  having  heard  parties'  procurators,  and 

*  thereafter  considered  the  closed  records  and  whole  process,  repels 

*  the  claims  of  Mrs  Margaret  Macdougall,  Miss  Janet  Grindlay, 

*  and  Miss  Hodge,  to  preferences  over  the  other  creditors,  and  de- 
«  cerns :    Finds  the  claim  of  Mr  William  Thomson  to  a  preference 

<  not  insisted  in,  and  therefore  repels  the  same :  Finds  all  these 

<  claimants  respectively  liable  to  the  common  agent  in  the  expenses 

*  of  process  caused  by  their  several  claims  of  preference  having 
^  been  made ;  of  which  allows  an  account  to  be  given  in,  and  when 

*  lodged,  remits  to  the  Auditor  to  tax  the  same,  and  report :  Sus*- 

<  tains  the  claim  of  James  Tod,  writer  to  the  signet,  and  others, 

<  the  representatives  of  the  late  James  Tod  of  Deanston,  for  a  pre- 
^  ference,  in  proportion  to  their  debt,  equally  with  the  other  re* 

<  maining  debts  of  James  and  Andrew  Tod  and  Company  on  the 

<  fund  in  medio,  to  the  extent  stated  by  them ;  but  under  this  qua^ 

<  lification,  that,  from  the  said  fund,  so  liable  to  preference,  must  be 

<  deducted  any  expenses  incurred  by  Mr  Padon  and  his  estate,  and 
^  the  respondent,  in  rendering  effectual  this  claim  of  compensation, 

*  out  of  which  the  said  fund  has  arisen,  of  which  allows  an  account 

<  to  be  put  into  process.' 

*  Note. — There  seems  to  be  a  ground  of  distinction  between  the 

<  effect  of  diligence  done  against  a  person  by  any  one  of  his  own  ere* 

<  ditors^  and  diligence  done  against  a  trustee  acting  for  creditors  by 
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<  any  one  of  those  creditors.  In  the  first  case,  what  is  not  secured  by  18  Not.  1834. 

*  the  diligence  of  the  creditor  may  be  consumed  by  the  debtor ;  and  it    ^••v^^ 

*  seems  not  wholly  unequitable,  therefore,  to  allow  any  creditor,  even  ^"^^^  "' 
^  in  case  of  a  deficiency,  to  keep  the  whole  of  what  he,  by  hisT  dili- 

*  gence,  has  secured  from  waste,  at  least  to  the  extent  of  full  payment 

*  of  his  debt.  And  accordingly  this,  though  under  great  modifications 

*  and  exceptions,  is  still  allowed  in  our  law.   But,  in  the  case  of  a  trus<^ 

<  tee,  it  is  not  to  be  presumed  that  he  will  consume  the  funds  which 

*  do  not  belong  to  himself;  and  therefore,  it  would  be  going  a  great 

<  deal  too  far  to  allow  any  one  creditor,  merely  by  doing  diligence, 

*  to  secure  to  himself  full  payment,  by  taking  what  the  trustee  was 

<  in  the  reasonably  presumed  course  of  ultimately  dividing  fairly 

*  among  the  whole  creditors.  Diligence  by  particular  creditors 
'  may  indeed  be  allowed,  to  the  effect  of  securing  or  receiving  their 
'  share,  or  of  securing  the  fund  for  the  general  behoof,  in  case  of 

<  any  danger  of  embezzlement  or  undue  delay.     But  that  is  quite 

*  different  from  allowing  it  to  constitute  a  preference,  to  the  preju- 

<  dice  of  the  other  creditors.     Accordingly,  there  seems  little  rea- 

*  son  to  doubt  that,  in  ordinary  cases  of  a  valid  trust  for  behoof  of 

*  creditors,  no  one  creditor  can,  by  diligence  against  the  trustee, 

*  create  a  preference  over  the  other  creditors,  so  as  to  draw  more 

<  than  his  fair  share  of  the  trust-estate,  and  then  it  seems  that  an 

*  executor  or  heir  cum  beneficio  inventarii,  when  there  is  a  known 

*  or  expected  deficiency  of  funds  to  pay  the  defunct's  debtsj  is  just 

*  a  trustee  for  behoof,  in  the  first  instance,  of  all  the  creditors  of 

*  the  defunct.  It  may  be  otherwise  when  there  is  no  known  or  ex- 
'  pected  deficiency.    An  executor,  or  heir  cum  beneficio,  may  iairly 

*  pay  primo  venienti,  without  waiting  for  creditors  whom  he  does 

<  not  know  of,  or  for  creditors  whose  interests  he  does  not  see  to 

*  be  in  any  danger.     But  where  the  executor  or  heir  cum  bene- 

*  ficio  does  know  of  the  defunct's  creditors,  and  knows  that  there 

*  must  be,  or  will  probably  be,  a  deficiency  of  funds,  his  duty  seems 

*  jost  to  be  that  of  a  trustee  for  the  general  behoof  of  creditors.    Ac- 

*  oordingiy,  it  seems  fixed  by  decisions  in  the  case  of  Russell,  that 

*  it  is  not  his  duty  to  pay  in  full  primo  venienti,  when  there  is  a 

*  deficiency,  even  after  the  six  months,  and  the  creditor  claiming 
'  payment  has  obtained  a  decree  for  his  full  debt ;  for  if  it  had 

*  been  held  his  duty  so  to  pay,  the  decree  must  have  been  held  to 

*  give  a  preference,  as  it  would  have  subjected  the  executor  per- 

<  sonally,  who  must  then  have  been  entitled  to  pay  under  it,  and, 
'  of  course,  would  have  paid ;  and  if  it  be  not  the  duty  of  the  exe« 
'  cotor  to  pay  in  full  primo  venienti,  after  the  six  months,  although 
'decree  be  obtained,  in  other  words,  though  the  decree  is  held 

*  valid  only  to  give  right  to  a  fair  share,  how  can  diligence  by  ar- 
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18  Nov,  18di,  <  restment,  or  any  diligence  on  that  decree,  be  held  to  convert  the 

^"^Y^^    *  rigkt  into  right  to  full  payment  ?   If  homing  pass  on  the  decree, 

Stewnam!  ^'  *  ^^  s^ems  indisputable  that  the  executor  might  suspend  beyond  the 

<  extent  of  a  fair  share,  and  raise  a  multiplepoinding,  calling  all  the 

<  creditors  to  receive  their  shares.     Why  should  arrestment  have  a 

*  more  extended  effect  in  favour  of  a  creditor  ?  Why  should  that 

<  diligence  stretch  beyond  the  substantial  intended  effect  of  the  de- 

*  cree  on  which  it  proceeded  ?   The  Lord  Ordinary  is  not  satisfied 

<  on  this  head ;  and  not  being  clearly  satisfied,  he  cannot  sustain 

<  the  preference  claimed  in  this  case.  It  is  a  very  strong^  case ; 
'  for  here  the  executor  and  heir  cum  beneficio  had  been  in  a  long 
'  course  of  dealing  with  the  creditors  of  the  defunct,  as  acting  for 

<  their  interest ;  and  the  present  claimants,  if  not  expressly,  yet 

<  tacitly,  allowed  themselves  to  be  considered  as  going  along  with 

<  the  rest ;  and  then,  after  the  fand  is  notoriously  deficient,  and 

*  ready  for  division,  the  claimants  attempt,  by  arrestment,  to  seize 

<  upon  a  disproportionate  share  of  it.  Nothing  can  be  more  plain- 
^  ly  inequitable  ;  and  the  grounds  of  law,  to  support  it,  must  have 

<  been  made  very  clear  indeed,  before  they  can  be  maintained. 

*  For  this  reason,  the  Lord  Ordinary  finds  expenses  due  to  the 
^  common  agent  It  is  an  attempt  very  unfavourable,  and  ought 
^  to  be  made  at  their  own  risk,  in  regard  to  expenses.' 

Pursuers'  Misscs  Macdougall  and  Grindlay  reclaimed^  and  the  Court  order- 

****  ed  cases,  in  which  they  pleaded — That  by  the  old  law,  previous  to 

1662,  priority  of  execution,  in  competitions  among  creditors  of  a 
deceased  person,  secured  a  preference;  see   Ellis  v.  Dalmahoy, 
2l8t  March  1628,   (Brown^  Sup.  i.  256);  and  every  executor  was 
safe  in  making  payment  prime  venienti,  unless  he  were  interpelled, 
by  citation  or  action  duly  intented,  at  the  instance  of  another  credi* 
tor,  where  there  was  an  obvious  deficiency  of  fund ;  see  Lyle, 
2d  Dec.  1628,  M.  3867;  White,  16th  Dec.  1629,  M.  3868;  and 
Telfer  v.  Wilson,  16th  July  1629,  M.  3868.     The  Act  of  Sede- 
runt, Feb.  1662,  in  so  far  modified  the  old  law,  as  to  bring,  in  pari 
passu,  all  creditors  citing  or  pursuing  an  executor  within  six  months 
after  the  death  of  the  ancestor ;  but  in  all  other  respects  the  old  law 
is  left  as  it  was ;  and,  after  the  expiry  of  six  months,  every  creditor 
is  entitled,  as  formerly,  to  secure  a  preference  over  tlie  funds  of  his 
deceased  debtor,  by  doing  diligence  against  his  estate  in  the  hands 
of  his  executor ;  Stair,  iii.  8,  69 ;  and  Ersk,  iii.  9,   46.      The 
case  of  Russell  v.   iSimes,  in   1791,  BelVs  Cases,  217,  made  no 
change  on  the  general  law  in  this  respect;  and  it  has  been  recogni- 
sed in  subsequent  decisions ;  Gardiner  v.  Pearsons,  2dth  Nov.  1810 ; 
Atkinson,  Muir  and  Company  v.  Learmonth,  14th  Jan.  1808;  Sceales 
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and  Son  t;.  RusselJ,  1 5th  Nov.  1821 ;  and  Swayne  v.  The  Fife  Bank-  18  Nov.  1834. 
me  Company,  8lli  June  1822 ;  and  Dunlop  v.  Weir,  29tli  Jan.  1823.  , J^T"^^^ 
As  to  the  personal  exception  urged  against  the  claimant  m  the  stevenson. 

present  case,  it  is  a  sufficient  answer,  that  they  neither  attended  any    ; 

meeting,  nor  gave  any  sanction,  by  mandate  or  otherwise,  to  the  pieaa. 
course  of  proceedings  said  to  have  been  adopted  by  the  executor, 
with  the  concurrence  of  the  whole  body  of  creditors. 

The  common  agent  oTiswered— That  an  heir  entered  cum  beneficio  l>ef«nder'8 
inyentarii,  and  an  executor  is  merely  a  trustee  for  those  beneficially 
interested  in  the  succession  or  executry  of  the  deceased ;  that  is, 
first  for  his  creditors,  and  then,  if  there  be  any  residue,  for  his 
nearest  of  kin.     An  arrestment  in  the  hands  of  a  trustee  is  plainly 
incompetent  to  secure  any  preference  on  the  trust-funds  over  any 
other  creditor.    And  it  was  decided  in  the  case  of  Russell  v.  Symes, 
in  1791,  Belts  Cases,  217,  that  so  long  as  executry  fuuds  are  in 
medio,  every  creditor  who  puts  in  his  claim  has  a  right  to  a  pari 
passu  preference,  along  with  creditors  who  have  obtained  decree 
even  within  the  six  months.    The  point  now  contested  was  not  de- 
cided in  any  of  the  more  recent  decisions  quoted  by  the  claimants. 
In  the  present  case,  also,  the  claimant  had  acquiesced  in  the 
general  management  of  her  estate  by  the  executor,  for  the  behoof 
of  the  creditors,  for  four  years,  before  they  attempted  to  take  any 
separate  steps;  and  the  sales  by  which  the  funds  now  arrested  were 
realised,  were  made  under  the  express  authority  of  a  resolution  of 
the  creditors  in  March  1829.     The  fund  was  therefore  created  by 
the  creditors,  and  belonged  to  them,  having  been  placed  in  the 
liands  of  the  arrestees  solely  for  their  behoofy  and  for  the  purpose  of 
distribution. 

The  Court  refused  the  note,  and  adhered  to  the  interlocutor  of  Judgment. 
the  Lord  Ordinary ;  but  the  Judges  who  concurred  in  this  judgment 
proceeded  endrely  on  the  special  circumstances  of  this  case,  and  on 
the  long  acquiescence  of  the  claimants  in  the  general  management 
of  the  executor,  under  the  superintondence  of  the  creditors,  and  not 
on  the  general  ground  taken  up  in  the  note  of  the  Lord  Ordinary, 
and  pleaded  by  the  common  agent. 

Lord  Glenlee. — I  think  this  a  case  of  very  considerable  difficulty,  Opinion  of 
and  am  not  sure  that  the  two  claimants  in  the  fund  are  exactly  in  ^"'^ 
the  same  situation.  No  doubt  an  executor  is  a  trustee,  and  must 
acoouBt  for  the  fund  realised  under  his  confirmation,  to  the  parties 
who  have  an  interest  in  it.  But  I  am  not  satisfied  that  the  fund  it* 
self  is  merely  a  trnst*fund,  and  so  placed  beyond  the  diligence  of 
parties  who  constitute  their  debts  against  the  executor,  and  then 

VOL.  X.  c 
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18  Not.  1834.  proceed  to  attach  it     Previous  to  the  Act  of  Sederunt  in  1662,  all 
^^'V^^    creditors  proceeded  to  attach  the  estate  of  their  deceased  debtor 

Stevens^.  ^  '"  ^7  ^^^7  ^^V  ^^^^^9  *"^  weTB  preferred  according  to  the  priority 
—7-; of  their  diligences.     The  effect  of  that  act  was  to  put  an  end  to  any 

Court!'"  ^       psirty  acquiring  any  preference,  to  the  exclusion  of  competitoTS, 
either  by  decree  obtained,  or  by  completed  diligence  done  within 
the  six  months ;  but  after  that  period  the  competition  is  left,  gene* 
rally  speaking,  to  the  operation  of  common  law.     All  that  was  de- 
cided in  the  case  of  Russell  v.  Symes  was,  that  so  long  as  the  fund 
was  extant  in  the  hand  of  the  executor,  every  creditor  making  his 
claim  is  entitled  to  share  in  it     But  in  that  case  nothing  was  de» 
cided  as  to  the  effect  of  diligence  done  against  the  executor,  for 
jthere  was  there  no  question  of  diligence  at  all.     When  diligence 
comes  to  be  used,  then  I  understand  this  fund  to  be  open  for  the 
attachment  of  creditors*     Accordingly,  in  the  case  of  Dunlop  v. 
Weir,  referred  to  in  the  pleadings,  the  question  debated  was,  whe- 
ther the  arrestment  there  used  was  a  competent  diligence.     But 
this  question  could  only  have  been  raised  on  the  assumption,  that 
the  diligence  would  have  given  a  preference,  if  it  had  been  com- 
petently used ;  and  accordingly  it  was  taken  for  granted,  that  it 
would  have  been  available,  if  no  objection  had  lain  against  it 
I  therefore  cannot  go  the  length  of  the  Lord  Ordinary's  note,  in 
holding  that  the  executry  is  to  be  considered  as  a  trust-fund,  tied 
up  from  the  diligence  of  creditors.     But  I  think  that  in  this  case, 
the  arrestment  of  Miss  Macdougall  on  the  dependence,  being  only 
an  inchoate  diligence,  not  followed  by  a  decree  of  forthcoming,  be- 
fore the  fund  was  brought  into  Court  in  the  multiplepoinding,  can 
give  her  no  preference ;  and  there  is  also  a  great  deal  in  the  personal 
objection  to  both  claimants,  arising  from  their  previous  acquiescence 
in  the  management  of  the  estate  by  the  executor,  with  the  concur- 
rence of  the  other  creditors. 

The  Lord  Justice^Ckrk, — If  I  am  compelled  to  decide  this  case 
upon  the  grounds  taken  by  the  Lord  Ordinary  in  his  note,  I  ihoold 
have  great  difficulty  in  arriving  at  the  same  conclusion  as  his  Lord* 
ship,  for  I  think  there  are  some  propositions,  especially  in  the  for- 
mer part  of  it,  which  are  contradicted  by  the  recent  decisions  of  this 
Court  But  I  think  there  is  enough  to  decide  this  case  in  the  con- 
duct of  the  parties  themselves,  without  placing  it  on  the  general 
ground  taken  up  by  his  Lordship.  The  long  acquiescence  in  the 
management  of  the  executor,  and  in  the  proceedings  of  those  meet- 
ings of  the  creditors,  to  which  it  is  admitted  that  the  present  claim- 
ants were  invited,  although  they  failed  to  attend,  without  ever  ha- 

_  ving  intimated  their  dissent  from  the  course  of  proceedings  then  re- 

commended, affords,  I  think,  sufficient  ground  to  decide  this  case 
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tbe  claimants,  on  the  footing  of  personal  exception  alluded  18  Nov.  1834. 
to  ID  the  eonelasion  of  the  note,  without  adopting  all  the  general    ^^-^y***' 
kw  toudied  upon  in  the  previous  part  of  it.  ^3." ''' 

Lord  Meadowbanh  concurred  with  the  Lord  Justice-Clerk.  — — -»- 

Lord  Medmyn  thought  that  the  ground  of  personal  exception  q^J,^"  ^^ 
was  not  suffieiently  made  out  i^inst  the  two  claimants ;  and  in  the 
generri  law  coneorred  with  Lord  Olenlee  and  the  Lord  Justice^ 
Clerk. 

Lord  Ordinary,  Jioofanne.       Act  Jameun  and  Dunbar.      Alf.  SoL-  Om,  fSkeru,^ 
and  Cwrrie,  John  Rymer,  and  Alex.  Stevmisanf  Agents.        F,  Cierk. 

u. 


SECOND  DIVISION. 

No-  VIL  \m  November  1884. 

FORSYTH 
dffainst 
JOHN  HARE  AND  COMPANY. 

JoBiSDtCTiON*— -Process. — A  copartnery  carryinff  on  business  under 
a  social  Jbrm^  whUh  the  partners  subscribe,  and  under  which  they 
grant  Migationsj  may  be  competently  brougfii  into  Court  as  defend^ 
ersj  by  a  summons  directed  against  the  company  under  its  social ^rm, 
mihoui  calling  the  individual  partners,  and  by  an  arrestment  Juris-- 
dieHanis  Jicndandce  causa,  used  against  the  company  in  the  same 
terms. 

Forsyth  haTing  a  claim  of  damages  for  breach  of  contract  against 
John  Hafe  and  Company^  manufacturers  at  Bristol,  used  arrestment 
jmisdictionis  fundandse  causa  against  them,  under  the  style  of  their 
social  firm,  as  John  Hare  and  Company,  in  the  hands  of  Robertson 
tod  Toilet,  cabinet-makers  in  Aberdeen,  and  thereupon  raised  theii^ 
acdon  of  damages  against  them  under  the  same  firm.  Neither  the 
letters  of  arrestment,  nor  the  summons  in  the  action,  were  directed 
sgainst  any  of  the  individual  partners  of  the  company,  but  onl^ 
agidost  the  copartnery,  under  its  social  firm. 

The  defenders  at  first  allowed  decree  in  absence  to  pass  against 
Aem ;  bat  afterwards,  being  reponed  on  a  reclaiming  note  given  iil 
in  name  of  John  Hare  and  Company,  they  lodged  defenees,  in 

c2 
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Forsyth  o. 
Hare  &  Co. 


18  Nov.  I834.whichy  besides  their  plea  on  the  merits,  they  stated  the  foUomng 
objections  to  the  competency  of  the  action :  I.  The  defenders  are 
not  subject  to  the  jurisdiction  of  this  Court,  and  no  jurisdiction  has 
been  created  by  the  pretended  arrestment  used  by  the  pursuer  for 
that  purpose.  II.  The  action  is  incompetent,  in  respect  it  only 
calls  and  concludes  against  ^  John  Hare  and  Company/  and  does 
not  call  or  conclude  against  the  individual  partners  of  the  company. 
The  Lord  Ordinary  took  the  case  to  report,  verbally,  on  these 
two  preliminary  defences,  and  the  Court,  in  order  that  the  point 
might  be  authoritatively  determined,  ordered  minutes  of  debate  for 
the  consideration  of  all  the  Judges. 


PurBuer*8 
Pleas. 


Defenders* 
Fleas. 


The  pursuer  pkaded'-^That  there  was  an  obvious  distinction  be- 
tween companies  carrying  on  business  under  a  social  firm,  such  as 
the  present,  by  which  they  subscribe  their  obligations,  and  those 
which  have  only  a  descriptive  firm,  such  as  the  Culcreuch  Cotton 
Company,  or  York-Boildings  Company,  whose  obligations  are  sub- 
scribed by  a  partner  or  manager  on  behalf  of  the  company.  The 
proper  debtor  of  the  pursuer,  in  the  present  case,  is  the  copartnery 
of  John  Hare  and  Company.  He  contracted  with  them  under  their 
company  firm,  and  he  does  not  know,  and  has  no  means  of  discover- 
ing, the  names  of  the  individual  partners  who  compose  it  The 
practice  of  copartneries  pursuing  and  defending  by  their  social 
firms,  without  mentioning  the  individual  partners,  is  quite  general ; 
and  it  appears  from  the  register  of  protested  bills,  that  even  such 
protests  are  almost  always  extended,  either  at  the  instance  of  or 
against  companies,  by  the  firm  only. 

The  defenders  answered — That  it  was  now  settled  by  many  deci- 
sions, that  a  copartnery,  carrying  on  business  under  a  descriptive 
name,  could  neither  sue  nor  be  sued  in  the  name  of  the  firm ;  see 
Culcreuch  Cotton  Company,  27th  Nov.  1822.  And  in  all  the  sub- 
sequent cases  which  have  occurred  in  which  this  question  has  been 
raised,  such  as  the  Commercial  Bank  against  Pollock's  Trustees  in 
the  House  of  Lords,  3  Wilson  and  Shaw's  Appeal  Cases^  365,  the 
Sea  Insurance  Company  of  Scotland,  27th  Feb.  1827,  and  others, 
the  competency  of  the  action  in  the  name  of  the  company  has  only 
been  sustained,  in  respect  that  it  was  joined  along  with  the  instance 
of  individual  partners  or  managers.  The  point  now  at  issue  was 
decided  in  the  case  of  Mills  v.  James  Finlay  and  Company,  16th  Nov. 
1830,  in  which  the  Court  dismissed  a  petition  and  complaint  as  in- 
competent, because  it  was  directed  against  a  company  like  Hare  and 
Company,  carrying  on  business  under  a  proper  mercantile  firm,- 
without  calling  the  individual  partners. 
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The  following  opinions  were  ^ven  in  by  the  consulted  Judges :  '^  ^<"''  '®34. 

Lord  Fullerton^  Lards  President^  Bcdgray^  Gillies,  Corehouse  and  h^^  co. 
Mancreiffi — This   is  an  action  brought  by  the  pursuer  against     7-: — 

<  John  Hare  and  Company,  floor-cloth  manufacturers,  and  oil  and  consuUed^ 

<  colourmen  in  Bristol.'   The  object  of  it  is,  to  constitute  a  claim  of  Judges. 
damages  against  the  defenders ;  and  it  proceeds  upon  an  arrestment 
jorisdictionis  fundandse  causa,  used  in  the  hands  of  persons  who  are 

<  said  to  be  debtors,  or  have  the  keeping  or  custody  of  e£Fects  be* 

<  longing  to  the  said  defenders.' 

Against  this  action  defences  are  given  in  in  the  name  of  ^  Messrs 

*  John  Hare  and  Company,  floor-cloth  manufacturers  in  Bristol.' 
The  defences  contain  no  notice  of  the  names  of  the  individual  part- 
ners who  compose  the  company ;  and  it  is  not  denied  that  *  the 

*  debts  and  effects  arrested  are  the  property  of  the  defenders,  situa- 

*  ted  locally  within  this  country.' 

In  these  circumstances,  two  preliminary  pleas  are  maintained  by 
the  defenders;  Ist,  That  no  'jurisdiction  has  been  created  by  the 

*  pretended  arrestment  used  by  the  pursuers  for  that  purpose ;'  and, 
2dlyi  That  <  the  action  is  incompetent,  in  respect  it  only  calls 

<  and  concludes  against  '  John  Hare  and  Company,'  and  does  not 
'  call  or  conclude  against  the  individual  partners  of  the  company.' 

In  80  &r  as  the  first  objection  rests  upon  the  particular  nature  of 
the  present  action,  as  being  raised  for  the  establishment  of  a  claim 
of  damages,  and  as  not  being  founded  on  any  liquid  ground  of  debt, 
we  are  of  opinion  that  there  is  no  ground  for  the  distinction  taken 
by  the  defenders.  However  ineffectual  an  arrestment  jurisdictionis 
fnndandae  causa  may  be,  in  regard  to  an  action  of  declarator  of  mar- 
riage, as  in  the  case  of  Scruton  against  Gray,  there  is  no  authority 
for  questioning,  in  an  action  containing  conclusions  merely  pecu- 
niary, the  rule  laid  down  by  Mr  Erskine,  (i.  2,  19,)  that  such  ar* 
restments  <  found  a  jurisdiction  in  our  Supreme  Court  of  Session, 

<  to  judge  in  a  personal  action  against  the  foreigner,  proceeding 

*  upon  an  edictal  citation,  for  constituting  the  debt  due  by  him  to 

*  the  arrester,  in  order  to  pronounce  a  decree  of  furthcoming  against 

<  those  in  whose  hands  arrestment  was  used.' 

When  the  objection  to  the  jurisdiction  is  rested  upon  the  par- 
ticular form  of  the  arrestment  used  on  the  present  occasion,  it  in-* 
volves  the  very  question,  which  is  raised  in  the  second  preliminary 
defence,  and  which  we  understand  to  be  the  only  one  occasioning 
any  difficulty,  viz.  Whether  either  the  action  or  diligence  can  be 
•Dstmned,  inasmuch  as  both  are  directed  merely  against  '  John 
'  Hare  and  Company,'  without  calling  the  individual  partners  of 
the  company. 
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18  Nov.  I8di,  which,  besides  their  plea  on  the  merits,  they  stated  the  following 
objections  to  the  competency  of  the  action :  I.  The  defenders  are 
not  subject  to  the  jurisdiction  of  this  Court,  and  no  jurisdiction  has 
been  created  by  the  pretended  arrestment  used  by  the  pursuer  for 
that  purpose,  II.  The  action  is  incompetent,  in  respect  it  only 
calls  and  concludes  against  <  John  Hare  and  Company,'  and  does 
not  call  or  conclude  against  the  individual  partners  of  the  company. 
The  Lord  Ordinary  took  the  case  to  report,  verbally,  on  tbese 
two  preliminary  defences,  and  the  Court,  in  order  that  the  point 
might  be  authoritatively  determined,  ordered  minutes  of  debate  for 
the  consideration  of  all  the  Judges. 


ParBuer*s 
Pleas. 


Defenders' 
Fleas. 


The  pursuer  pkaded'-^TheLt  there  was  an  obvious  distinction  be- 
tween companies  carrying  on  business  under  a  social  firm,  such  as 
the  present,  by  which  they  subscribe  their  obligations,  and  those 
which  have  only  a  descriptive  firm,  such  as  the  Culcreuch  Cotton 
Company,  or  York-Boildings  Company,  whose  obligations  are  sub- 
scribed by  a  partner  or  manager  on  behalf  of  the  company.  The 
proper  debtor  of  the  pursuer,  in  the  present  case,  is  the  copartnery 
of  John  Hare  and  Company.  He  contracted  with  them  under  their 
company  firm,  and  he  does  not  know,  and  has  no  means  of  discover- 
ing, the  names  of  the  individual  partners  who  compose  it.  The 
practice  of  copartneries  pursuing  and  defending  by  their  social 
firms,  without  mentioning  the  individual  partners,  is  quite  general ; 
and  it  appears  from  the  register  of  protested  bills,  that  even  such 
protests  are  almost  always  extended,  either  at  the  instance  of  or 
against  companies,  by  the  firm  only. 

The  defenders  answered — That  it  was  now  settled  by  many  deci- 
sions, that  a  copartnery,  carrying  on  business  under  a  descriptive 
name,  could  neither  sue  nor  be  sued  in  the  name  of  the  firm ;  see 
Culcreuch  Cotton  Company,  27th  Nov.  1822.  And  in  all  the  sub- 
sequent cases  which  have  occurred  in  which  this  question  has  been 
raised,  such  as  the  Commercial  Bank  against  Pollock's  Trustees  in 
the  House  of  Lords,  3  Wilson  and  Shaw's  Appeal  Cases,  365,  the 
Sea  Insurance  Company  of  Scotland,  27th  Feb.  1827,  and  others, 
the  competency  of  the  action  in  the  name  of  the  company  has  only 
been  sustained,  in  respect  that  it  was  joined  along  with  the  instance 
of  individual  partners  or  managers.  The  point  now  at  issue  was 
decided  in  the  case  of  Mills  v.  James  Finlay  and  Company,  16th  Nov. 
1830,  in  which  the  Court  dismissed  a  petition  and  complaint  as  in* 
competent,  because  it  was  directed  against  a  company  like  Hare  and 
Company,  carrying  on  business  under  a  proper  mercantile  fimi, 
without  calling  the  individual  partners. 
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The  foHowing  opinions  were  given  in  by  the  consulted  Judges :  '^  N"^-  '^^- 

Lord  FuUertaHy  Lards  President^  Bcdgray^  Gillies,  Corehouse  and  n^e  &  Co. 
Monereiff. — This   is   an  action  brought  by  the  pursuer  against      7-; — 
'John  Hare  and  Company,  floor-cloth  manu&cturers»  and  oil  and  consiUud^ 
'  colourmen  in  Bristol.'   The  object  of  it  is,  to  constitute  a  claim  of  Judges. 
damages  against  the  defenders ;  and  it  proceeds  upon  an  arrestment 
joiisdicticmis  fundandae  cansa,  used  in  the  hands  of  persons  who  are 

<  said  to  be  debtors,  or  have  the  keeping  or  custody  of  effects  be* 

<  longing  to  the  said  defenders.' 

Against  this  action  defences  are  given  in  in  the  name  of  ^  Messrs 

*  John  Hare  and  Company,  floor-cloth  manufacturers  in  Bristol.' 
The  defences  contain  no  notice  of  the  names  of  the  individual  part- 
sen  who  compose  the  company ;  and  it  is  not  denied  that  '  the 
*•  debts  and  effects  arrested  are  the  property  of  the  defenders,  situa«- 

*  ted  locally  within  this  country.' 

In  these  circumstances,  two  preliminary  pleas  are  maintained  by 
the  defenders;  1^,  That  no  ^jurisdiction  has  been  created  by  the 

*  pretended  arrestment  used  by  the  pursuers  for  that  purpose ;'  and, 
^Hhf^  That  '  the  action  is  incompetent,  in  respect  it  only  calls 
'  and  concludes  against  *  John  Hare  and  Company,'  and  does  not 
'  call  or  conclude  against  the  individual  partners  of  the  company.' 

In  so  &r  as  the  first  objection  rests  upon  the  particular  nature  of 
the  present  action,  as  being  raised  for  the  establishment  of  a  claim 
of  damages,  and  as  not  being  founded  on  any  liquid  ground  of  debt, 
we  are  of  opinion  that  there  is  no  ground  for  the  distinction  taken 
by  the  defenders.  However  ineffectual  an  arrestment  jurisdictionis 
fundandae  caosa  may  be,  in  regard  to  an  action  of  declarator  of  mar- 
riage, as  in  the  case  of  Scruton  against  Gray,  there  is  no  authority 
for  questioning,  in  an  action  containing  conclusions  merely  pecu- 
niary, the  rule  laid  down  by  Mr  Erskine,  (i.  2,  19,)  that  such  ar- 
restments *  found  a  jurisdiction  in  our  Supreme  Court  of  Session, 
'  to  judge  in  a  personal  action  against  the  foreigner,  proceeding 

*  upon  an  edictal  citation,  for  constituting  the  debt  due  by  him  to 
^  die  arrester,  in  order  to  pronounce  a  decree  of  furthcoming  against 

*  those  in  whose  Iiands  arrestment  was  used.' 

When  the  objection  to  the  jurisdiction  is  rested  upon  the  par- 
tiealar  form  of  the  arrestment  used  on  the  present  occasion,  it  in-* 
Tolves  the  very  question,  which  is  raised  in  the  second  preliminary 
defence,  and  which  we  understand  to  be  the  only  one  occasioning 
any  difficulty,  viz.  Whether  either  the  action  or  diligence  can  be 
•ostained,  inasmudi  as  both  are  directed  merely  against  '  John 

*  Hare  and  Company,'  without  calling  the  individual  partners  of 
die  company. 
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18  Not.  18S4.  Upon  this  point,  too,  we  are  of  opinion  that  the  plea  of  the  de- 
fenders is  ill-founded.  As  a  mercantile  company  is  understood  ia 
the  law  of  Scotland  to  be  a  separate  person,  capable  of  maintaining 
the  relations  of  debtor  and  creditor,  distinct  from  those  held  by  the 
individual  partners,  and  as  the  firm  or  company  name  forms  the 
designation  of  that  separate  person,  and  of  the  whole  individuals  in 
their  social  character,  under  which  name  obligations  are  effectually 
contracted  by  and  to  the  company,  there  does  not  appear  to  us  to 
be  any  legal  inconsistency  or  incongruity  in  allowing  action  or  dili- 
gence either  at  the  instance  of,  or  directed  against  a  partnership  by 
its  firm.  And  the  competency  of  such  procedure  has  not  only  been 
very  generally  assumed  in  practice,  but  has  been  sustained  by  the 
Court  In  one  of  the  many  actions  at  the  instance  of  Messrs  Dou- 
glas, Heron  and  Company,  viz.  that  against  Mr  Gordon  of  Culve- 
nan,  in  1792,  the  question  was  distinctly  raised.  The  action  was 
brought  in  the  name  of  <  Messrs  Douglas,  Heron  and  Company, 

<  late  bankers  in  Ayr,  and  by  George  Home  of  Branxton,  their 

<  factor  and  manager,  conform  to  factory  and  commission  granted 

*  by  a  quorum  of  the  committee  named  for  winding  up  the  affidrs 
'  of  the  said  company.'  The  title  was  objected  to,  and  among  other 
pleas,  the  defenders  maintained  the  incompetency  of  suing  in  the 
name  of  the  firm,  and  without  setting  forth  the  names  of  the  indivi- 
dual partners.  In  the  pleadings  in  that  case,  the  most  positive  alle- 
gations of  the  practice  were  made  on  the  part  of  the  pursuers,  the 
practice  was  admitted  by  the  defender ;  and  ultimately  the  objec- 
tion was  disregarded  both  by  the  Court  of  Session,  14th  July  1792^ 
and  the  House  of  Lords,  24th  Dec.  1795. 

It  is  true,  that  in  that  case  the  summons  proceeded  in  the  name 
of  one  individual,  George  Home  of  Branxton,  and  that  that  circum- 
stance was  founded  upon  as  a  specialty  by  the  pursuers,  in  addition 
to  their  argument  on  the  general  point.  But  when  it  is  considered 
that  the  leading  instance  was  that  of  the  company,  under  the  name 
of  the  firm,  and  Mr  Home  appeared  only  as  their  '  factor  and  ma- 

*  nager,  according  to  a  factory  and  commission,'  it  is  di£Bcult  to  see 
how  tlie  instance  of  the  mandatary  could  be  sustained,  if  that  of  the 
party  had  been  considered  bad.  Indeed,  any  doubt  upon  that  point 
may  be  held  to  be  removed  by  the  case  of  Seott  against  Napier, 
2dd  Feb.  1827,  one  of  those  referred  to  in  the  present  plead- 
ings, in  which  the  Court  refused  to  sustain  action  against  Mr  Na- 
pier, as  the  manager  ^  of  the  Galloway  Banking  Company,'  until 
all  the  partners  were  called.  Upon  comparing  the  judgment  in  this 
last  ease  with  that  pronounced  by  the  Court  and  the  House  of  hoitda 
in  that  of  Douglas,  Heron  and  Company  against  Gordon,  we  con- 
sider ourselves  warranted  in  the  conclusion,  that  the  distinction  re- 


No.  7.  COURT  OF  SESSION.  39 

peatedly  Biade  by  the  Court,  as  in  the  case  of  the  Culcreuch  Cotton  IB  Not.  1834. 
Company,  (Nof.  37.  1822,)  and  other  eases  of  the  same  kind,  is     ^^^V^^ 
well  fbanded ;  and  that,  although  action  cannot  be  maintained  at  j^^/^  ^^ 
&e  instance  of  a  '  mere  descriptive  name  or  denomination,'  it  may      --- — 
be  maintained  by  a  *  mercantile  company  suing  under  its  proper  ^^q°|||°^°^ 

*  firm  by  which  it  grants  obligations.'  Judges. 

But  we  most  add,  that  while  the  question  as  to  the  competency 
of  an  action  in  such  form,  at  the  instance  of  a  company,  is  little  more 
dian  one  of  mere  form,  as  they  always  have  the  means  of  specifying 
the  names  of  the  partners,  the  objection,  if  good  on  the  part  of  de- 
fenders, as  it  is  urged  in  the  present  case,  would  involve  the  most 
serious  consequences,  not  easily  reconcileable  with  the  generally 
recognised  forms  of  procedure  in  many  branches  of  our  practice. 

Thus,  in  order  to  make  good  a  claim  for  an  illiquid  company 
debt  against  the  individual  partners,  it  is  held  indispensable  that 
the  debt  should,  in  the  first  instance,  be  constituted  agninst  the  com« 
pany.  According  to  the  form  of  summons  in  such  a  case,  even  as 
referred  to  iu  the  pleadings  for  the  defenders,  <  the  said  C.  D.  and 

<  Co.,  as  a  company,  and  the  said  C.  and  D,  the  individual  partners 

*  thereof,'  are  called  upon  to  make  payment :  the  mil  of  the  sum-* 
mons  being,  '  that  on  sight  hereof  ye  pass,  and  in  our  name  and 
'  authority,  lawfully  summon,  warn  and  charge  the  said  C.  D.  and 
'  Company,  as  a  company,  at  their  usual  place  of  business,  and  the 

<  said  C.  and  D,  the  individual  partners  thereof,  personally,  or  at 

*  their  respective  dwelling-places,'  &c.  Here  the  individual  part- 
nets  called  are  to  be  cited  in  the  common  way,  while  C.  D.  and 
Company,  as  a  company,  are  to  be  cited  at  ^  their  usual  place  of 

<  busmeas.'  Indeed  this  form  of  citation  is  expressly  recognised  by 
statute,  it  being  provided  by  54  Geo.  III.  c.  137,  §  20,  in  regard 
to  the  sequestration  of  partnerships,  that  <  it  shall  be  sufficient  to 
^  cite  the  partnership,  by  leaving  a  copy  at  the  house  or  shop  where 

<  tbdr  business  is  or  was  carried  on,  or  where  any  of  their  acting 

<  partners  reside.'  Now  it  surely  cannot  be  held,  that  the  conclu- 
sioa  against,  and  the  citation  of  the  company  under  the  firm  or 
company  name  is  an  empty  form.  On  the  contrary,  it  rather  ap- 
pears to  ns,  agreeably  to  the  principle  mentioned  above,  that  so  far 
beat  the  conclusion  against  the  company  being  dependent  on  that 
directed  against  individual  partners,  the  conclusion  against  the  in- 
dividaal  partners  is  dependent,  for  its  validity  and  effect,  on  that  di- 
rected against  the  company  by  its  firm.  Accordingly,  in  the  case 
ef  a  decree  obtained  under  a  summons  framed  in  the  above-men- 
tioned form,  and  executed  at  the  ordinary  place  of  business  of  the 
ennpany,  we  should  think  that  the  debt  must  be  held  as  constituted 
against  the  company,  and  that  in  the  event  of  the  subsequent  dis- 
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18  Not.  1834.  covery  of  a  partner,  whose  share  in  the  concern  had  not  been  known 
at  the  time,  it  would  be  equally  contrary  to  principle,  and  injurioos 
in  practice,  to  allow  such  partner  to  plead,  that  the  decree  of  con- 
stitution against  the  company  was  invalid,  because  his  name,  as  an 
individual,  had  not  been  included  in  the  original  summons. 

But  again,  it  has  been  already  noticed,  that  in  cases  of  seques- 
tration, the  statute  expressly  recognises  the  existence  of  the  part- 
nership, as  distinct  from  the  individuals  composing  it,  and  points 
out  the  form  in  which  that  body,  in  its  social  character,  shall  be 
cited.  Indeed,  in  many  cases  this  is  unavoidable,  as  a  partnership 
may  be  insolvent  and  sequestrated,  while  one  or  more  of  the  part- 
ners remain  solvent  The  whole  rules  and  authorities  applicable  to 
such  cases  seem  to  proceed  on  the  assumption  that  the  sequestration 
of  the  company  is  to  be  directed  against  the  firm,  {BelTa  Com,  passim) ; 
and  if  it  should  be  held  that  such  a  procedure  is  not  effectual,  with- 
out directing  it  against  the  whole  individual  partners,  we  rather 
suspect  it  would  be  necessary  to  devise  a  new  set  of  forms,  very 
different  from  those  which  have  been  generally  followed,  and  hitherto 
considered  as  unobjectionable. 

Lastly,  It  is  only  necessary  to  mention  the  practice  in  regard  to 
bills  and  promissory-notes,  which  appears  to  us  necessarily  to  imply 
the  competency  of  procedure,  either  at  the  instance  of,  or  directed 
against  a  company  by  its  firm.  In  such  cases  the  registered  pro- 
test has,  by  statute,  the  force  of  a  decreel  But  it  is  evident  that 
the  terms  of  the  bill  or  note  afford  necessarily  the  measure  of  the 
constructive  decree  obtained  by  the  registration.  In  every  case, 
then,  of  a  bill  protested,  either  at  the  instance  of  or  against  a  com- 
pany, effect  is  given  to  a  decree  at  the  instance  of  or  against  a 
firm,  without  mention  of  the  individual  partners.  Such  we  under- 
stand to  be  the  invariable  practice ;  and  indeed  the  principle  invol- 
ved in  it  has  received  effect,  to  its  full  extent,  by  the  decision  of 
the  Court  in  the  case  of  Thomson  against  Liddle  and  Company, 
2d  July  1812,  in  which  it  was  held  ^  competent  to  charge  the  in- 
^  dividual  partners  of  a  company  upon  letters  of  horning  directed 

<  against  the  company  firm.' 
Neither  does  it  appear  to  us  to  be  of  any  importance,  that  in  that 

case  the  letters  of  horning  were  directed  against  <  the  said  John 

<  Liddle  and  Company,  and  the  individual  partners  of  that  company.' 
For,  in  the  first  place,  if  a  company  has  not  under  its  firm  a  per- 
sona standi,  the  objection  surely  cannot  be  remedied  by  the  vague 
and  unmeaning  addition  of  '  the  individual  partners  of  that  com- 
*  pany.'  2dly,  As  the  bill  charged  on  was  drawn  by  *  John  Liddle 
'  and  Company,'  the  letters  of  horning,  in  adding  the  words  alluded 
to,  were  utterly  unwarranted  by  the  bill  forming  the  groundwork 


Na  7.  COURT  OF  SESSION.  41 

of  the  diligence ;  unless  on  the  supposition,  that  the  firm  does,  by  18  Nov.  ISdl. 
necessary  legal  implication,  include  the  individual  members  of  the    '^^^V*^ 
eompany  in  their  social  character.     And,  3dly  and  lastly,  The  sup-  Hare&  Co. 
poied  specialty  does  not  apply  to  one  part  of'  the  procedure  which     --; — 
WW  recognised  by  that  decision ;  for  although  the  letters  of  horn-  ^nsluu^**^ 
iog  were  directed  against  John  Liddle  and  Company,  and  <  the  in-  Judges. 
'  diiidaal  partners  of  the  company,'  the  charge  was  given  not  only 
to  Andrew  Liddle,  but  to  <  Andrew  Liddle  and  Company,'  with- 
out any  mention  of  the  individual  partners  of  this  last  company ;  so 
that,  in  that  very  case,  a  charge  against  ^  Andrew  Liddle  and  Com- 
*  pany,'  without  even  the  general  mention  of  the  individual  partners, 
was  sustained. 

On  these  grounds,  we  are  of  opinion,  that  the  preliminary  pleas 
of  the  defenders  are  ill-founded.  It  is  not  denied,  that  the  only  de- 
8%iiation  under  which  the  defenders  dealt  with  the  pursuer  was  that 
of  <  John  Hare  and  Company.'  It  is  not  denied,  that  the  effects 
arrested  belonged  to  ^  John  Hare  and  Company,'  and  no  notice  is 
given  of  the  individual  partners,  nor  requisition  made  to  call  them ; 
and,  in  these  circumstances,  we  think  that  the  mere  formal  objec- 
tion now  maintained  by  the  defenders  could  not  be  listened  to, 
without  bringing  into  question  the  practice,  judicial  as  well  as  mer- 
cantile, hitherto  followed  in  some  of  the  most  important  and  com- 
prehensive classes  of  transactions. 

JLord  President^  Lards  Balgray^  Gillies^  Corehotise  and  Mcncreiff, 
— Farther,  in  the  case  of  defenders,  it  may  often  be  impossible  for 
the  pursuer,  in  limine,  to  discover  who  are  the  individual  partners 
of  the  company  against  which  the  action  is  raised;*  whereas,  a 
company  pursuing  h&s  it  always  in  its  power  to  specify  the  names 
of  the  partners — so  that  the  ratio  is  stronger  for  suing  a  company 
only  by  its  firm. 

Lord  Mackenzie. — I  concur  in  the  above  opinion,  with  this  ob- 
servation, that  I  do  not  wish  to  give  any  opinion  whether  the  deci- 
sion in  the  case  of  the  Culcreuch  Cotton  Company,  and  other  cases 
of  the  same  kind,  was  well  founded  in  principle  or  not  I  think  it 
enough  to  observe,  that  the  only  ground  on  which  these  decisions 
can  be  supported,  viz.  that  the  name  of  the  company  was  not  that  in 
which  they  granted  obligations  or  conveyances  of  right,  has  no  ex- 
istence in  the  present  case. 

Lord  Medwyn, — This  is  a  very  important  question,  and  deserves 
the  most  minute  and  anxious  discussion. 

In  the  commercial  states  of  Europe,  the  history  of  commerce 
shews,  that  while  the  traffic  with  the  more  distant  quarters  of  the 
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16  Nov.  lS3i.  griobe  was  carried  on  by  regulated  and  joint-stock  companies^ 

oiations,  consisting  of  two  or  more  individuals,  were  formed  for 
carrying  on  home  trade  and  manufactures  under  a  company  fim. 
Scotland,  following  this  example,  adopted  a  similar  plan,  having 
both  public  and  private  associations  of  this  kind  in  the  17th  centary. 
The  first  were  encouraged  by  various  Acts  of  Parliament;  see 
1661,  c.  40;  1681,  c.  12;  1693,  c.  32;  1695,  c  S.  As  to  the 
latter,  Erskine  (iii.  3,  20,)  says,  '  According  to  our  present  prae« 

<  tice,  the  partners  in  private  companies  generally  assume  to  them* 
^  selves  a  firm  or  name  proper  to  their  own  company,  by  whicli  they 
^  may  be  distinguished  in  their  transactions ;  and  in  all  deeds  snb- 

<  scribed  by  this  name  of  distinction  every  partner  is,  by  the  na* 
*  ture  of  the  copartnery,  understood  to  be  entrusted  with  a  power 

<  from  the  company  of  binding  them.' 
A  copartnery  for  trade  using  a  social  firm,  under  which  contracts 

are  made  with  the  public,  is  a  separate  person  {BelPs  PrtBcipleSf 
357.)  from  any,  or  the  whole  individuals  of  which  it  consists ;  and 
is  capable  of  maintaining  the  relation  of  debtor  and  creditor  sepa? 
rate  and  distinct  from  the  obligations  of  the  partners  as  individuals; 
Bell  on  Boaikruptcy^  ii.  619.  It  is  a  quasi  corporation,  possessing 
many,  but  not  all  the  privileges  which  law  confers  upon  a  dnly 
constituted  corporation.  A  mercantile  company  can  hold  move-' 
able  property;  it  has  even  been  adjudged  that  it  can  hold  s 
lease  of  an  heritable  subject;  Dennistoun,  Macnayr  and  Com- 
pany, 16th  Feb.  1808.  A  company  binds  itself  by  subscribing 
a  personal  bond  or  bill  by  its  firm,  and,  in  like  manner,  a  bond 
or  bill  granted  in  its  favour  is  an  available  document  of  debt.     '  If 

<  a  partner  acquires  a  right  in  name  of  the  company,  the  property 

<  is  vested  directly  in  the  company ;'  Ersh.  iii.  3,  20.  One  com- 
pany may  become  a  member  or  individual  partner  of  another  com- 
pany ;  Belli  ii.  627  ;  of  which  instances  will  be  found  in  Dewar  v. 
Miller,  1 4th  June  1766,  and  in  Thomson  v.  Liddle  and  Company, 
2d  July  1812. 

It  arises  from  thus  viewing  the  company  as  a  separate  person  from 
the  individual  partners,  that  it  is  incompetent  to  arrest  a  company 
debt  for  a  debt  of  one  of  the  copartners ;  that  the  company  funds 
are,  in  the  first  instance,  liable  for  company  debts ;  Corrie  and  Son 
V.  Calder's  Creditors,  23d  Jan.  1741 ;  that  a  company  creditori 
after  ranking  on  the  company  funds,  may  then  rank  on  the  indi- 
vidual estates  of  the  partners ;  Creditors  of  Carlyle  and  Company 
V.  Dunlop's  Trustees,  8th  August  1776;  and  that  the  share  of 
the  company's  funds  due  to  a  partner  may  be  arrested  in  the  hands 
of  the  company;  Ersk.  iii.  3,  24. 

In  Fraser,  Reid  and  Sons  against  Lancaster  and  Jamieson,  14th 


Na  7.  COURT  OF  SESSION.  48 

Jaa.  J  796,  although  a  very  critical  objection  to  an  arrettmeat  IS  Nov.  1831. 
vm  8tatod  and  sustained,  it  never  occurred  to  the  parties  that  an     ^^^y"^'^ 
srestmen^  used  in  the  hands  of  a  company  as  an  individual  and  Hm^&  Co^ 
under  the  social  firm,  was  inept.     The  execution  of  arrestment,  as      rT"* 
appeals  from  the  report  of  the  case,  bore,  <  of  which  letters  I  left  ?ontiaJ^°' 
'a  just  eopy  of  arrestment  for  each  of  the  said  Michael  Muirhead  Judges. 
'  and  Company,  James  Coats,  Mitchell  and  Anderson,  within  each 
'  of  their  respective  accounting-houses  in  Glasgow,  with  each  of 
'  their  respective  clerks,  to  be  given  to  each  of  their  respective 
'  mostn^  because,  after  inquiry  made  by  me  for  them  there,  I  could 
'  not  apprehend  them  personally.' 

By  indoEsing  a  bill  granted  to  a  company  with  the  company  firm 
the  property  is  transferred ;  the  property  of  a  moveable  bond  or 
other  moveables  will  also  be  transferred  by  assignation  subscribed 
by  the  company;  Robb  9.  Forrest,  28th  May  1830;  and  the 
only  effectual  discharge  of  the  one  or  the  other  is  in  like  manner 
by  this  coDspany  firm.  When  a  company  is  creditor  of  a  bankrupt, 
and  concurs  in  his  discharge,  the  discharge  is  subscribed  by  Uie 
firm;  BeO,  ii.  47*2. 

Finally,  A  company  may  be  rendered  bankrupt  under  the  Act 
1696;  Fairholmes,  18th  Dec.  1770;  and  may  be  sequestrated 
ander  the  Bankrupt  Act,  §  20 ;  which  farther  provides,  that  *  it 
'  shall  be  sufficient  to  cite  the  partnership,  by  leaving  a  copy  at 

*  the  house  or  shop  where  their  business  is  or  was  carried  on,  or 

*  where  any  of  their  acting  partners  reside.' 

The  only  limitation  on  the  rights  of  a  private  company  seem  to 
be,  that  they  cannot  hold  heritable  property,  as  they  cannot  main- 
tain the  character  of  superior  or  vassal ;  and  that  a  penal  action 
cannot  be  directed  against  them ;  Miles  v,  James  Finlay  and  Com- 
pany, 16th  Nov.  1630;  neither  can  they  be  pursuers  of  such; 
Aitken  v»  Rennie,  10th  Dec.  1810. 

Among  the  many  improvements  introduced  into  the  law  of  Scot- 
land during  the  Presidency  of  Lord  Stair,  the  act  1681,  c.  21,  was 
passed,  which  authorised  summary  diligence  upon  foreign  bills  of 
exchange,  duly  protested  against  the  acceptors  and  indorsers ;  and 
this  privilege  was  extended  to  inland  bills  by  1696,  c.  36.  The  form 
of  protest  of  a  bill  is  and  was,  according  to  mercantile  usage,  by 
eommencing  with  a  copy  of  the  bill,  stating  the  non-payment,  and 
protesting  against  the  acceptor  by  name,  and  the  drawer  and  in* 
doners  generally.  Hence,  whenever  a  company  held  any  of  these 
characters,  this  was  a  direct  authority  for  raising  diligence  against 
a  company,  and  at  the  instance  of  a  company.  Foreign  bills  would 
often  be  drawn  and  indorsed  by  a  social  firm ;  and  although,  among 
ourselves,  there  might  then  be  comparatively  few  private  mercauf- 
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18  Kov.  1834.  tile  partnerships  using  a  social  firm,  they  were  not  altog^etber  un-* 
known  ;  (see  Monteith,  9th  Jan.  1672.)  Practice  has  fully  sanc- 
tioned this  interpretation  of  the  above  statutes.  By  12.  Geo.  III. 
c.  72y  the  privilege  was  extended  against  drawers  of  bills ;  and  as  by 
this  time  the  practice  of  charging  companies  on  such  documents 
was  quite  notorious,  since  no  restriction  is  imposed  as  to  this,  it 
may  be  said  to  have  been  sanctioned  by  implication. 

The  protest  being  registered  is  the  warrant  for  letters  of  horn- 
ing, and  if  the  protest  is  against  a  company,  for  which  alone  the 
bill  signed  by  the  company  gives  warrant,  so  the  letters  of  horning 
can  only  issue  in  name  of  a  company  or  against  a  company.  The 
form  in  the  Juridical  Styles,  ii.  541,  ed.  1790,  is  thus :  '  Xhat  on 

*  sight  hereof  ye  pass,  and  in  our  name  and  authority,  command 

<  and  charge  the  said  B.  and  Company,  personally,  or  at  their  re- 

<  spective  dwelling-places,  conjunctly  and  severally,  to  make  pay- 

<  ment,  &c.     Wherein,  if  they  fail,  the  said  space  being  elapsed, 
'  that  immediately  thereafter  ye  denounce  them  our  rebels,   put 

<  them  to  the  horn,  &c.   Attour,  that  ye  lawfully  fence,  arrest,  &c^ 

<  all  and  sundry  the  said  B.  and  Company's  whole  readiest  move' 

*  able  goods,  gear,'  &c. :  And  this  note  is  added,  '  This  horning 

*  ought  to  be  executed  against  each  individual  known  to  be  a  par^ 

*  ner  of  the  company,  personally,  or  at  his  dwelling-place,  in  com- 
'  mon  form.     It  may  also  be  executed  by  delivering  a  copy  of  the 

*  charge  to  any  one  of  the  partners  for  himself,  and  on  account  of 

<  the  company,  which  we  conceive  to  be  a  sufficient  warrant  for 

<  poinding  or  other  procedure  against  the  company  funds.     But  if 

<  personal  diligence  be  wanted,  the  former  mode  is  preferable,  as 
'  caption  can  only  be  obtained  against  such  of  the  partners  as  are 

<  specially  and  individually  charged.' 
This  shews  the  practice  more  than  forty  years  ago.     What  is 

stated  on  this  subject  in  the  latest  edition  is  to  the  same  import. 

The  form  given  in  the  Appendix  to  Thomsom  on  Bills  differs 
from  the  above  only  in  this,  that  after  the  company  firm,  there  is 
added,  <  as  well  as  the  individual  partners  thereof.'  But  though  the 
name  of  no  individual  is  ever  mentioned,  the  horning  against  the 
company  is  a  sufficient  warrant  to  charge  any  one  or  the  whole  part- 
ners, each  partner  being  liable  for  the  debts  of  the  company  in  soli- 
dum.  This  has  been  repeatedly  sanctioned ;  Anderson  v.  Bolton 
and  Barker,  26th  Jan.  IBIO;  Thomson  v.  Liddle  and  Company, 
2d  July  1812.  If  any  mistake  has  occurred  in  charging  a  person 
who  is  not  a  partner,  he  is  entitled  to  have  the  charge  suspended 
without  caution. 

When  a  charge  is  given  to  a  company  for  payment  of  a  bill  on 
which  they  are  obligants,  if  they  have  any  defence  to  state  against 
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die  daim,  a  bill  of  suspension  is  presented  in  their  name,  as  being  18  Not.  1834, 
die  party  charged  to  pay.     When  passed,  it  is  discussed  in  their    ^^^^"^^ 
UBiey  and  the  letters  are  found  orderly  proceeded  against  the  com-  H&re  &  Co, 

pany,  the  person  indebted  and  charged  to  pay,  or  they  are  sus*      

pended*     If  a  company  has  thus  a  persona  standi  to  obtain  a  sus-  e^^°ui^ 
pendoD,  can  there  be  any  reason  why  a  company  should  not  also  Judges. 
pursue  an  ordinary  action  socio  nomine  ? 

When  the  proceedings  against  a  company  commence  by  an  ordi« 
aary  action,  it  has  been  held  that  the  company  must  be  called ;  and 
it  is  not  competent  to  pursue  one  or  more  of  the  individual  partners 
without  calling  the  company ;  KUk.  518;  Reid  and  M^Call  v.  Dour* 
glas,  Ilth  June  1814;  and  the  law  is  so  laid  down  in  the  interlo- 
cutor in  M'Tayish  t?.  Lady  Saltoun,  dd  Feb.  1821,  that  in  an  action 
for  a  company  debt,  '  it  is  necessary  so  call  the  company  itself,  and 
'  it  will  not  be  competent  to  insist  against  an  individual  partner^ 

<  inthoQt  calling  the  company.' 

I^  then,  a  company  may  and  must  be  defenders  in  a  claim  against 
them ;  if  diligence  may  issue  in  their  name,  at  their  instance^  or 
against  them ;  if  they  may  suspend  socio  nomine,  it  would  be  a  sin-* 
gnlar  anomaly  if  they  could  not  also,  when  they  can  hold  property, 
and  sustain  the  relation  of  a  creditor,  raise  action  except  in  the  name 
of  their  individual  partners.  Accordingly,  it  does  not  appear  that 
any  such  doubt  had  ever  occurred  till  recently,  when  we  have  be- 
come more  acquainted  with  the  doctrines  of  the  English  law,  which 

<  on  this  point  is  peculiar/  We  cannot  turn  up  a  page  in  our  re- 
ports ?dthout  finding  innumerable  instances  of  companies  both  pur- 
suing and  defending  socio  nomine ;  {BelTs  Princ.  357) ;  and  so 
£u  as  I  can  see,  without  a  doubt  of  the  correctness  of  such  a  pro- 
cedure, either  in  our  Courts  or  in  the  House  of  Lords.  Thus,  in 
Kamesi'  Decisions,  there  is  Baynton  and  Shaw  v.  Swinton,  14th  Nov. 
1714,  In  Elchies'  Decisions,  we  have  Ainslie  v.  Arbuthnot  and 
Company,  5th  June  1739 ;  John  Coutts  and  Company  v.  Ramsay 
and  Stewart,  10th  Jan.  1749;  Robertson  v.  Melvill  and  Liddell, 
Slst  Jan.  1749,  &c.  In  Falconer's  Decisions,  we  find  Wardrop 
9.  Fairholm  and  Arbuthnot,  19th  Dec.  1744;  and  the  interlocutor 

*  prefers  Fairholm  and  Arbuthnot  primo  loco,  and  Arbuthnot  and 

*  Company  secundo  loco.'  In  Kilkerran,  we  find  Forbes  v.  Main 
and  Company,  25th  Feb.  1752;  Christie  and  Company  v.  Fair- 
hohns,  7tk  Dec  1748,  &c. 

In  Livingston  v.  Gordon,  17th  Jan.  1755,  a  question  occurred, 
vhether  Gutzmer  and  Sommerville  acted  as  a  company ;  and  among 
die  grounds  for  inferring  that  they  did,  it  is  argued,  <  3dly,  It 
*  appears  from  evidence  produced,  that  they  both  sued  and  were 
^  sued  as  a  company.' 
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16  Nov.  1834.  Neither  was  the  appearance  of  a  company  as  pursuer  or  defender 
under  their  company  iirm  admitted  without  question  in  our  own 
Courts  only.  When  any  such  causes  have  been  carried  to  tbfl 
House  of  Lords  by  appeal,  no  objection  seems  in  former  times 
to  have  been  raised  on  that  ground;  see  Ainslie  v.  Arbuthnol 
and  Company,  7th  Feb.  1743;  Cheap  v.  Aiton  and  Compasy, 
11th  Dec.  1772,  the  interlocutor  in  which  bears,  <  Ordered,  That 

<  the  aforesaid    interlocutor,  &c.  be  reversed,   reserving  to  the 

*  respondents,  the  said  Aiton  and  Company,'  &c. ;  Elliot  v.  Wilson 
'and  Company^  25th  June  1776;  Alston  v.  Campbell  and  Co&h 
pany,  dd  March  1779 ;  Douglas,  Heron  and  Company  t;.  Gray) 
14th  Jan.  1779,  &c. 

In  Douglas,  Heron  and  Company  v,  Gordon^  I6th  June  1792, 
the  point  may  be  said  to  have  been  in  terminis  decided.  The 
summons  is  raised  at  the  instance  of  <  Messrs  Douglas,  Heron  md 

<  Company,  late  bankers  in  Ayr,  and  George  Home  of  Branxholffi) 
^  their  factor  and  manager,'  concluding  that  Sir  Alexander  Gordon 
should  be  decerned  *  to  make  payment  to  the  said  Messrs  DoughS) 

<  Heron  and  Company,  and  to  the  said  George  Home,  their  filctor 

*  and  manager,'  &c.     The  defence  is,  <  that  the  pursuers  had  fto* 

<  duced  no  title ;'  and  in  support  of  this  it  is  argued,  that  a  firm  of 
a  private  company  or  partnership,  if  it  could  in  any  shape  maintab 
an  action,  oould  never  maintain  one  like  the  present,  after  its  di^ 
scrfatiOB^  to  the  effect  of  compelling  an'  individual  partner  to  pay 
such  sums  as  they  chose  to  a  gentleman  described  as  their  manager. 

The  Lord  Ordinary  (Dreghorn,)  24th  Dec.  1791,  repelled  the 
defender's  objections  to  the  title  of  the  pursuers  to  insist  in  the 
action. 

A  reclaiming  petition  was  presented,  which,  among  other  things 
prayed  the  Court  *  to  sustain  the  objections  to  the  title  sued  oHf 

<  and  dismiss  the  action  simpliciter ;  or  to  find,  Ist^  That  the  firm 

*  of  Douglas,  Heron  and  Company  cannot  be  regarded  as  pursuer* 

*  in  the  present  libel,  as  not  being  a  nomen  juris.    2d,  That  as  Mr 

<  Home  appears  solely  as  factor  for,  and  deriving  his  right  from  tbii 

*  firm,  the  addition  of  his  name  does  not  obviate  the  objection.' 

The  Court  refused  the  petition. 

The  case  was  appealed  on  this  point  of  title  chiefly.  The  judg- 
ment of  the  House  of  Lords,  24th  Dec.  1795,  was:   « It  is  o> 

*  dered  that  the  action  do  proceed  in  the  Court  below,  between 

<  the  appellant  and  respondent ;  and  it  is  further  ordered^  ^9,t  an 

*  account  be  taken  of  all  the  dealings,'  &c. 
These  instances  may  suiBce  as  to  the  practice  of  the  Courts  to" 

merly,  and  that  it  was  without  objection ;  and  it  may  be  only  i^y 
ther  noticed  as  to  this  matter,  that  in  a  practical  work,  published  irt 
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\9Mi  is  this  statement :   *  When  a  mercantile  company  is  pur-  19  NTot.  1834. 
'  ner,  there  can  be  no  other  chanee  in  the  form  of  the  summons    '^^v^ 
<  than  what  arises  from  designing  the  company  by  the  firm,  as  l^aT&Co. 
"  osr  lorites  A.  and  Co.'     In  the  other  parts  of  the  summons  they    -^^ — 
*iic  called  pursuers.     When  the  action  is  raised  against  a  com-  q^^^^I^ 
'ptny,  you  will,  in  describing  the  debt,  state  that  *'  B.  and  Co.  are  Judges. 
*^  justly  indebted/  &a ;  and  the  will  ought  to  be  expressed  in  these 
( teiin»-^<  Our  will  is  therefore,  that  ye  summon,  warn  and  charge 
^  the  said  B«  and  Co.,'  at  their  shop  or  warehouse,  &c.     It  is  not 

*  oecesBary  to  dte  the  pursuers  of  the  company  individually ;  a  com« 

*  paoy  may  sue  and  be  sued,  and  the  decree  of  an  action  against 
'the  company  will  bind  the  partners  of  that  company;'  BelTs 
Ftrms  of  Deedsy  vL  18  *. 

The  change  which  has  been  introduced  into  the  last  edition  of 
d»  Juridical  Styles  was  subsequent  to,  and  occasioned  by  the 
doubts  expressed  at  one  time  in  the  House  of  Lords,  but  which  af-* 
terwards  were  admitted  to  have  been  ill  founded;  Wikon  and 
Skaufs  Appeal  Cases,  iii.  365. 

When  a  mercantile  company  has  been  established,  and  has  ac- 
quired credit  with  the  public,  it  has  been  the  policy  of  such  to  con- 
linue  the  use  of  the  welUknown  firm,  although  all  the  partners  who 
originally  c<mstituted  the  company,  and  gave  sanction  to  the  firm, 
hmre  lefit  the  company  by  death  or  retirement.  This  practice  was 
commoii  among  the  continental  states,  and  was  recognised  in  the 
eoonnerciai  law  of  Europe,  till  it  was  recently  modified  by  the  Code 
Mq)oleoD,  and  it  is  eminently  so  with  us.  In  many  well-known 
companies  it  is  so.  The  minute  for  Forsyth  mentions  several ;  but 
it  has  never  been  made  a  subject  of  inquiry,  whether  the  partners 
iriiose  names  are  in  the  firm  still  subsist,  nor  has  action  ever  beefi 
refused  to  a  company  on  this  ground.     If  a  mercantile  company  be 

*  As  eorroborative  of  tbia  statement  as  to  the  practice,  I  sufajoia  the  anstrer  I  re^ 
cmed  fivm  a  very  intelligent  agent,  who  passed  writer  to  the  signet  in  1786»  and 
wbo  has  been  much  employed  by  mercantile  companies :    'It  has  been  my  practice^ 

*  from  the  starting  to  the  present  date,  to  raise  all  summonses  and  diligence  at  the  in-  * 
'  stance  of  mercantile  companies,  foreign  and  domestic,  by  the  company  firm,  without 

<  Dealing  tba  partners;  and  I  nerer  in  any  instance  saw  that  course  objected  to.     I 

*  aUude,  of  coarse,  to  personal  actions  for  sums  of  money.     When  it  was  found  ne« 

'  ceaary  to  proceed  to  real  diligence,  such  as  adjudication,  I  considered  it  n  JMI^^ 

*  to  sue  In  name  of  the  individuals  composing  the  company,  because  such  proceedings 
'  led  to  a  feudal  inrestiture,  which  cannot  exist  in  any  company  not  incorporated. 

*  Is  the  awe  of  Sir  W.  F.  and  Co.,  they,  on  those  occasions,  usually  assigned  the  debt 

'tonw. 

'  The  same  course  is  followed  in  practice  when  the  defender  is  a  mercantile  com- 
'  pany,  or  when  a  mercantile  company  is  to  be  subjected  to  ultimate  personal  dili- 
'  gnee ;  and  tbh  last  aflbids  the  most  satisfactory  instance  of  the  practice,  for  the 

*  kttoi  of  hontfaig  sbowi  on  the  face  of  them,  nothing  but  the  company  firm.* 
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18  Nov.  1834.  not  held  as  duly  called,  by  merely  calling  Mr  Napier,  as  manager 
of  the  bank.  But,  on  the  other  hand,  action  is  competent  against 
such  a  company,  if  the  company  is  called  as  well  as  certain  of  the 
individual  partners;  Gavin  v.  Sea  Insurance  Company,  17th  Feb. 
1827 ;  Pollock  v.  Commercial  Bank,  in  House  of  Lords,  28th  July 
1828.  In  consequence  of  this  last  judgment,  action  was  even  sus- 
tained at  the  instance  of  the  cashier  of  a  banking  company,  which 
had  ceased  to  carry  on  business,  except  to  wind  up  their  concerns; 
Cheyne  and  Mackersy  v.  Little,  2d  Dec.  1828. 

Such  a  conclusion  is  not  inconsistent  with  the  decisions  in  the 
Mason  Lodge  of  Lanark  v*  Hamilton,  11th  June  1730;  Crawford 
V.  Mitchell,  13th  June  1761 ;  Lawson  v.  Gordon,  7th  July  1810, 
or  Wilson  r.  Kippen,  7th  June  1823;  because  these  were  not  mer- 
cantile companies  pursuing  on  mercantile  contracts,  supported  by 
mercantile  usage,  and  the  general  law  of  Europe  founded  on  it»  but 
private  associations  nowise  connected  with  commerce;  two  of 
them  being  mason  lodges  seeking  to  enforce  bye-laws ;  anotlier,  an 
association  assuming  the  privileges  of  a  corporation  within  burgh ; 
and  the  last  the  managers  of  a  subscription  coffeeroom.  * 

When  this  question  was  first  stirred,  in  the  year  1828,  I  set  my- 
self to  examine  it  carefully  for  my  own  satisfaction ;  and  besides 
looking  into  the  authorities  in  our  own  law,  I  examined  the  works 
of  foreign  jurists,  and  even  obtained  opinions  from  lawyers  of  Ger- 
many, Italy,  Holland  and  France.     I  found,  as  I  expected,  that  the 
law  relative  to  mercantile  societies  in  the  continental  states  was  the 
same  as  that  which  was  recognised  among  ourselves ;  that  although 
a  corporation  (universitas)  had  alone  the  privilege  of  suing  and  be- 
ing sued  in  its  corporate  character,  and  that  an  ordinary  private  90* 
ciety  (societas)  had  not,  yet  that  mercstutile  usage  had  sanctioned 
the  use  of  mercantile  firms ;  that  they  had  acquired  this  privilege  of 
a  corporation,  and  that  they  sue  and  are  sued  as  persons  by  their 
firm,  which  had  grown  up  from,  and  was  sanctioned  rather  by  the 
practice  of  the  courts  than  by  any  express  enactments.     Further, 
it  does  not  appear  that  any  distinction  is  made  between  a  mercantile 
company  assuming  its  name  from  the  individuals  of  whichit^iscboft'- 
posed,  or  from  the  nature  or  locality  of  the  trade  which  it  carries  on, 
except  under  the  recent  enactments  of  the  Code  Napoleon,  in  those    | 
countries,  such  as  France  and  Italy,  and  the  Rhenish  Provinces  of 
Germany,  which  are  still  subject  to  that  Code. 

The  Code  de  Commerce  is  chiefly  a  compilation  from  the  Ordon- 
nance  of  1673,  drawn  up  by  Savary,  the  author  of  the  Parfait  Ni- 
gociant,  as  the  exposition  of  the  customary  commercial  law  of  France, 
and  from  those  of  1681  and  1687 ;  and  in  defining  the  three  kinds 
of  mercantile  company  recognised  in  the  French  law,  (Code  de  Com" 
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merce,  1,  8|  1,)  La  Soci^t6  en  Dom  coUectif,  La  Soci^te  en  com-  18  Nov.  1834. 
■tfidite,  and  La  Soci^t^  anonyme,  the  chief  alteration  seems  to  be,     ^^*V^^ 
besides  re-enacting  the  necessity  of  registration,  which  had  fallen  h^?&  Co 

into  disuse,  fPothier  de  la  Societe,  par  HutteaVf  p.  39,)  in  more    

specifically  applying  the  latter  to  such  companies  as  derive  their  coisuitea^^ 
nane  from  the  object  and  place  of  their  trade  than  was  done  under  Judges. 
the  old  law;  (see  Pathier,  p.  59).     The  first  is  the  ordinary  com- 
pany trading  by  an  individual  firm^     The  second  is  a  constitution 
of  partnership  unknown  in  Great  Britain.     The  Soci^te  Anonyme, 
by  the  new  code,  requires  the  sanction  of  the  government,  and  the 
publication  of  its  contract,  which  must  contain  a  clause  by  which  a 
manager  or  director  is  appointed,  in  whose  name  actions  are  to  pro- 
ceed ;  but  when  thus  constituted,  that  species  of  mercantile  compar 
ny  thus  sue  and  are  sued ;  while  the  other  two  sue  and  are  sued  by 
tbeir  trading  firm,  as  is  enacted  by  the  Code  de  Procedure  Civile, 
Art  63,   and   one  of  the  best  commentators  on  it  says,   <  La 
'  secoade  particularity  est,  que  pour  assigner  valablement  une  So- 
'  dete  de  commerce,  il  su£Bt  de  la  designer  dans  I'exploit  par  la  de- 
'  noBUDation  qu'elle  prend  elle-meme  dans  le  public,  sans  qu'il  soit 
'  necessaire  d'y  specifier  le  nom  individuel  d'aucun  de  ses  membres ;' 
Merlin^  Repertoire  de  Jurisprudeneej  tom.  xii.  p.  709.     Great  la- 
titude, however,  is  allowed  in  this  matter,  influenced,  perhaps,  by 
the  ancient  state  of  the  law,  for  a  coach  company  was  held  to  be 
duly  cited  by  the  general  designation,  '  Entrepreneurs  des  Messa- 
*  geries  g^nerales,  demeurant  a  Paris,  Rue,'  &c.  without  mentioning 
the  name  of  the  manager,  or  of  any  of  the  individuals  composing  it ; 
Sitey^  Jurispr,  de  la  Cour  de  Cassat,  t.  ix.  p.  40.     But  by  the 
mercantile  law  of  other  countries,  which  do  not  now,  nor  never  did 
acknowledge  the  authority  of  the  French  Code,  this  distinction  seems 
to  be  unknown,  and  either  form  of  mercantile  society  has  the  pri- 
rilege  of  a  corporation,  to  the  efiect  of  suing  and  being  sued  by  its 
mercantile  firm. 

The  law  of  England  seems  to  be  the  only  law  which  has  not  al« 
lowed  usage  to  confer  this  privilege  upon  a  mercantile  company. 
This  perhaps  arises  from  the  strict  technicality  of  the  English  law, 
which  declares  that  a  plaintiff  must  sue  by  his  Christian  name  and 
samame,  (see  Comyiie  Digest^  v.  Abatement^)  and  from  the  original 
process,  which  could  only  bring  an  individual  into  court  as  de- 
fendant by  arrest,  but,  at  least,  it  is  attended  with  some  anomalous 
consequences,  which  should  not  encourage  its  adoption  into  other 
sjrstems  of  iaw  ;  for,  it  is  undoubted  that,  although  a  mercantile 
eompany  cannot  appear  as  plaintiff  or  defendant,  the  individuals  can 
me  or  be  sued  on  bills  of  exchange  or  other  mercantile  documents, 
drawn  on,  accepted  by,  or  indorsed  to  the  firm  of  the  company.     In 
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18  Soy.  1834.  short,  they  may  draw  a  bill,  or  take  a  bond  in  their  favour,  as  a 
company,  and  may  recover  under  it,  but  not  in  the  name  to  whidi 
the  instrument  directs  payment  to  be  made. 

Thus,  in  <  J.  MoUer  and  T.  MoUer  v.  Lambert,'  (Nov.  1810, 
2  Camp.  548,)  the  defendant  bound  himself  by  a  bond  of  bottomry 
to  the  *  Widow  MoUer  and  Son.*  It  was  proved  that  the  Widow 
Moller  bad  been  dead  some  years  before  the  execution  of  the  bond, 
and  that  the  plaiutiifs,  her  sons,  have  since  continued  to  carry  on 
trade  under  the  old  firm.     It  was  objected,  *  that,  however  a  bill  of 

*  exchange  or  promissory-note  might  be  given  to  a  mercantile  firm, 

<  in  such  a  solemn  instrument  as  a  bond,  the  names  of  the  obligees 

<  must  be  specifically  mentioned.'     But,  on  the  other  hand,  it  was 
maintained,  *  that,  in  this  respect,  there  was  no  difference  between 

*  bonds  and  simple  contract  obligations.' 
*  Sir  James  Mansfield,  C.  J.,  thought  it  was  enough  if  the  plain- 

<  tiffs  were  proved  to  be  the  persons  meant  by  the  Widow  MoUer 
«  and  Son.' 

They  had  a  verdict  accordingly. 

As  a  necessary,  but  very  inconvenient,  consequence  of  obliging 
mercantile  companies  to  sue  and  be  sued  in  the  names  of  the  indi- 
vidual, it  is  held,  upon  the  principle  that  no  man  can  contract  with 
himself,  nor,  of  course,  can  require  to  sue  himself,  that  if  a  pro- 
missory-note be  indorsed  from  one  firm  to  another  firm,  aqd  one  of 
the  partners  is  a  member  of  both  firms,  the  indorsees  cannot  mmn* 
tain  an  action  upon  the  note  against  the  indorsers ;  MontoffiLe^  vol.  i. 
p.  76,  referring  to  Main  waring  o.  Newman,  in  1800;- 2  Bos.  and 
Pull.  120. 

I  am  humbly  of  opinion,  that  the  result  of  the  decisions  is,  that 
a  descriptive  company  (not  having  the  protection  of  7th  Geo.  IV,) 
may  sue  or  be  sued  in  their  own  name,  with  the  names  of  the  di- 
rectors, or  manager  or  cashier  subjoined.  But  however  this  may 
be,  I  have  no  difficulty  in  holding,  that  an  ordinary  mercantile  firm, 
such  as  that  under  which  the  defenders  trade  and  deal  with  the 
public,  can  be  properly  brought  into  Court  by  a  summons  against 
them,  socio  nomine. 


Opinion  of 
Court. 


When  the  cause  returned  to  the  Second  Division  with  these 
opinions. 

The  Lord  Justtce-Clerk  said — I  concurred  with  your  Lordships  in 
opinion,  that  it  was  proper  to  send  this  case  to  be  considered  by 
our  brethren,  in  order  to  have  a  point  of  this  importance  settled  by 
a  solemn  judgment.  We  have  now  an  unanimous  opinion  of  the 
Consulted  Judges  in  favour  of  sustaining  this  summons,  and  in  that 
opinion  I  entirely  concur,  after  having  studied  this  case  with  all  the 
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paiDS  that  I  could  bestow  on  it     I  shall  only  add,  that  in  deliver-  18  Not.  1834. 
log  this  jadgment,  I  by  no  means  think  that  I  am  at  all  touching    ^^^V^^ 
on  the  authority  of  the  case  of  the  Culcreuch  Cotton  Company,  in  ^JJ'f j^  ^^ 

i^ich  I  was  of  opinion,  and  still  remain  so,  that  it  is  incompetent    -^ 

fcr  a  company  carrying  on  business  under  a  mere  descriptive  firm,  coirt^"  **^ 
vUch  is  never  subscribed  or  used  in  obligations,  to  sue  or  be  sued 
merely  in  the  name  of  the  firm.     This  case  is  entirely  different. 

The  other  Judges  concurred. 

The  Court  accordingly  repelled  the  preliminary  defences,  and  Judgment. 
remitted  to  the  Lord  Ordinary  to  proceed  accordingly. 

Loid  Ordiiiary,  Mackenzie.        Act.  Moir.         Alt.  Whigham,         Gordon  ^  BmroH^ 
and  7.  Bmeejun.  Agents.        F,  Clerk. 

U. 


FIRST  DIVISION. 

No.  VIII.  20rt  November  1834. 

ALEXANDER  PETRIE 

against 

The  Right  Honourable  The  EARL  of  AIRLIE. 

Public  Police. — Offer  of  Reward. — Implied  Condition. — 
Public  Officer.-^  T%e  Lord' Lieutenant  of  a  county  having  offer- 
ed a  reward  ^  to  any  person  who  would  give  such  infbrmation  as 
^  might  lead  to  the  detection  of  the  author  and  printer^  of  a  placard^ 
to  be  paid  by  the  derk  of  t/ie  lieutenancy  *  on  conviction,*— -found 
Sable  fir  the  amount  of  the  reward^  in  a  personal  action  against  him 
by  a  party  who  had  given  the  information  required,  although  no 
ammction  JbUowed,  the  public  prosecutor  having  declined  to  prose^ 
cute,  and  no  steps  having  been  taken  by  the  Lord- Lieutenant  to  ob' 
tain  a  conviction  at  his  own  instance* 

Oh  16tk  May  1831,  a  meeting  of  the  Noblemen,  Freeholders, 
Justices  of  Peace,  and  Commissioners  of  Supply,  was  held  at  For- 
far, being  called  by  the  convener  of  the  county,  upon  a  requisition, 

*  for  the  purpose  of  considering  the  plan  of  reform  lately  submit- 
^  ted  to  the  House  of  Commons,  and  determining  on  the  propriety 

*  of  addressing  both  Houses  of  Parliament  in  regard  to  the  same.' 
At  diat  meeting,  two  sets  of  resolutions  were  proposed,  one  appro- 
ring  and  the  other  disapproving  of  the  measure.  The  former  was 
carried  by  a  large  majority. 
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20  Not,  1834w  Sood  after  this  meeting  a  placard  was  printed,  and  posted  up  in 
'^^V^^    several  places  of  the  county,  entitled  *  Reform,'  and  bearing  to  be  a 

^^Airiie.  ^"^  '^®^  ®^  ^^®  names  of  those  composing  the  majority  and  minority  of 
the  above  meeting.  The  majority  were  described  in  the  placard, 
as  *  Majority  in  favour  of  the  King,  his  government,  and  his  people,' 
and  the  Minority  were  described,  as  ^  Minority  against  the  King, 

<  his  government,  the  people,  and  the  bill.'  Among  the  names  in 
the  latter  list  was  the  defender's,  the  Earl  of  Airlie.  The  result 
was  summed  up  thus :  <  For  the  King,  59  ;  against  the  King,  24 ; 

*  majority  for  the  King,  35.'  The  placard  did  not  bear  the  name 
of  the  printer  nor  the  date. 

When  the  publishing  of  this  placard  came  to  the  knowledge  of 
Lord  Airlie,  he,  as  Lord- Lieutenant  of  the  county,  caused  the  fol- 
lowing advertisement  to  be  published: 

*  One  hundred  guineas  reward.  A  most  false  and  scandalous 
^  placard,  headed  Reform,  having  appeared  in  several  of  the  burghs 

<  of  Forfarshire,  without  any  printer's  name  or  date  being  attached 

<  to  it,  in  which  it  is  stated,  that  the  Lord- Lieutenant,  and  thirteen 

<  Deputy- Lieutenants  of  the  county,  voted  at  a  county  meeting, 
'  held  at  Forfar  on  the  16th  ult,  against  the  King,  his  govern- 

.  ^  ment,  and  his  people  ;  and  this  placard  having  come  to  the  know- 

*  ledge  of  the  Lord- Lieutenant  only  this  day,  on  his  return  from 

*  Edinburgh  to  Cortachy  Castle,  a  reward  of  one  hundred  guineas 

*  is  hereby  offered  to  any  person  who  will  give  such  information  as 

<  may  lead  to  the  detection  of  the  author  and  printer.  The  reward 
^  will  be  paid  on  conviction  by  the  clerk  of  the  lieutenancy.      By 

<  order  of  the  Right  Honourable  the  Earl  of  Airlie,  Lord-Lieu- 
« tenant     (Signed)    Tho.  Carnaby,  Or  G.  M,  Forfarshire.    Cor^ 

<  tachy  Castle^  I4tk  June  183L' 

The  defender  intimated  what  he  had  done  to  the  Lord  Advocate, 
and  added,  ^  I  think  it  right  to  state,  that  I  look  to  you,  as  Lord 

*  Advocate  of  Scotland,  for  the  support  of  his  Majesty's  Govern* 

*  ment,  in  aiding  in  the  detection  of  the  authors  of  this  calumny.' 
Intimation  to  the  same  effect  was  given  to  the  Solicitor*Generai, 
and  to  the  Sheriff  of  the  county. 

In  consequence  of  this  offer  of  reward,  the  pursuer,  on  the 
evening  of  the  same  day  in  which  it  was  published  at  Arbroath, 
gave  information  to  Mr  Nicol,  sub-division  lieutenancy  clerk  there, 
that  James  Lindsay  and  David  Petrie  (the  informant's  brother) 
were  the  authors,  printers  and  publishers  of  the  placard,  and  emit- 
ted a  declaration  to  that  effect.  This  information  the  defender  im- 
mediately communicated  to  the  Lord  Advocate  by  letter,  in  which 
he  stated,  <  I  shall  now  leave  the  matter  in  your  Lordship's  hands, 

<  and  expect  that  your  Lordship  will  give  the  necessary  instructions 
'  Jo  have  the  parties  concerned  brought  to  justice.' 
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The  Lord  Advocate  declined  to  prosecute,  stating,  that  although  20  Nov.  IS34,, 
he  considered  the  placard  to  be  unwarrantable  and  offensive,  ^  that    "^^^v"^ 

*  its  publication  does  not  in  my  opinion  amount  to  a  crime,  and  jg^r"  of  Airlie. 

*  that  therefore  I  see  no  ground  on  which  1  could,  with  propriety, 
'indict  those  who  have  been  concerned  in  it;'  considering  that  the 
placard  would,  <  instead  of  an  indictable  offence,  turn  out  to  be  a 

*  mere  piece  of  factious  impertinence/  In  consequence  of  the  pub- 
lic prosecutor  declining  to  interfere,  the  defender  took  no  farther 
steps  in  the  matter. 

The  ponuer  then  applied  for  payment  of  the  reward,  which  was 
refined,  on  the  ground  that  it  was  only  to  be  paid  on  conviction, 
hit  no  conviction  had  followed*  The  pursuer  raised  the  present 
action  befinne  the  Sheriff  of  Forfarshire,  concluding  against  the  Earl 
of  Airiie  for  L.105,  being  the  amount  <^  the  reward  offered,  with 
legal  interest  from  the  date  of  citation,  and  expenses. 

In  defence  against  this  action  it  was  pleaded — 

1.  The  reward  having  been  offered  in  the  event  of  a  conviction,  Defender's 
plainly  meaning,  a  conviction  on  a  proceeding  to  be  instituted  by  ^^^"' 
the  kw-officers  of  the  Crown,  and  no  such  proceeding  having  been 
instituted  or  conviction  obtained,  the  pursuer  has  no  claim  for  the 
reward. 

2.  The  offer  being  for  the  sake  of  the  public  service,  and  the 
defender  not  having  bound  himself  to  prosecute  individually,  the 
reward  offered  on  his  part,  publicly  as  Lord-Lieutenant,  can  afford 
no  ground  for  instituting  an  action  against  him  directly,  or  for  de- 

iding  the  reward  from  him  as  an  individual 


Jjuwered — 1.  The  information  for  which  the  reward  was  offered  Pursuer's 
was  such  as  might  lead  to  the  detection  of  the  author  and  printer  ^^^""' 
of  die  placard*  The  statement,  that  the  reward  would  be  paid  on 
eottvicdoD,  was  not  intended  to  introduce  any  condition  into  the 
offer,  bat  merely  to  indicate  a  criterion  by  which  the  accuracy  of 
the  information,  and  its  power  of  leading  to  detection,  might  be 
tested,  and  to  suspend  the  payment  until  these  points  should  be  as* 
eertuned.  So  far  from  making  the  conviction  of  a  crime  a  con* 
dition  of  the  payment  of  the  reward,  it  does  not  mention  any  par* 
ticahr  sort  of  crime  that  had  been  committed.  But  the  defender 
hafing  declined  to  test  the  information  which  was  given  by  any 
judicial  proceedings,  the  criterion  indicated  in  the  offer  is  supersede 
ed,  and  the  pursuer  having  done  all  that  was  incumbent  upon  him, 
ii  entitled  to  the  reward. 

2.  Even  if  it  were  held  that  conviction  is  a  condition  of  the  offer^ 
the  defender  cannot  avail  himself  of  that,  in  respect  he,  and  not  the 
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130  Not.  1834.  informer,  was  the  party  engaging  to  procure  a  conviction,  and  there 

^^^V*^^    is  no  particular  sort  of  conviction  specified  in  the  offer.    No  attempt 

E^^'l^f  A'  r   ^**  ^^^^  made  by  the  defender  to  obtain  a  conviction.      Having 

obtained  all  the  information  for  which  the  reward  was  offered,  the 

defender  is  bound  to  pay,  or  to  sue  for  a  conviction,  which  it  is  iir 

his  power  to  obtain. 

The  Sheriff  sustained  the  defences,  assoilzied  the  defender,  but 
found  no  expenses  due.     The  following  note  was  added :  '  The 

<  Sherifi^-substitute  is  of  opinion,  that  the  merits  of  the  case  depend 

<  on  the  construction  which  falls  to  be  put  on  the  two  placards,  and 

<  that  it  is  unnecessary  to  send  parties  to  proof.     He  thinks  it  evi-^ 

<  dent,  from  the  <  offer  of  reward'  placard,  that  it  was  issued  under 

*  the  impression  that  there  was  culpable  matter  in  the  <  reform'  pb- 

*  card,  which  might  be  the  subject  of  accusation  and  conviction  of 

<  the  author  and  printer  in  a  court  of  law,  and  accordingly  the  re- 

<  ward  is  declared  payable  <  on  conviction.'     When  the  case  was 

*  laid  before  the  Lord  Advocate  and  Solicitor*  General,  they  were 

*  both  of  opinion  that  there  were  not  grounds  in  the  <  reform'  phi- 
^  card  for  a  conviction.    As  no  eonviction,  therefore,  can  be  obtain- 

*  ed,  the  reward  can  never  become  payable.     As  the  pursuer  has 

<  been  led  into  some  trouble  and  expense  by  the  offer  of  reward, 

<  expenses  have  not  been  awarded  to  the  defender.' 

The  pursuer  advocated,  and  the  Lord  Ordinary  pronounced  the 
ibllowing  interlocutor  and  note :  <  The  Lord  Ordinary  having  con- 
sidered the  closed  record,  minutes  of  debate,  productions,  and 
whole  process,  advocates  the  cause,  alters  the  interlocutor  of  the 
Sheriff,  and  decerns  in  terms  of  the  libel :  Finds  the  advocator 
entitled  to  expenses  both  in  this  and  the  inferior  court,  and  re- 
mits the  account  thereof  when  lodged  to  the  Auditor,  to  be  taxed, 
and  to  report.' 

Note, — <  In  the  notice  issued  by  the  respondent,  it  is  stated  that 
a  false  and  scandalous  placard  had  been  put  up  without  the  print- 
er's name  or  date  being  attached  to  it,  and  a  reward  of  one  hun- 
dred guineas  is  offered  to  any  person  who  will  give  such  informa- 
tion as  may  lead  to  the  detection  of  the  author  or  printer.  So  far 
the  offer  is  unconditional ;  but  it  is  added,  that  the  reward  will  be 
paid  on  conviction.  The  advocator  says  that  he  gave  the  informa- 
tion required ;  his  declaration  was  taken  in  writing  by  the  clerk 
of  the  lieutenancy  employed  by  the  respondent  for  that  parpose, 
and  it  is  not  disputed  that  it  led  to  the  detection  of  the  author  and 
printer  of  the  placard. 

<  The  advocator  claims  the  reward,  but  he  is  met  with  the  de- 
fence that  conviction  has  not  taken  place.  He  pleads,  in  answer, 
that  the  defence  is  barred  personal!  exceptione,  because  the  re- 
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'  Rodent  has  declined  to  prosecute ;  and  having  implemented  his  20  Not.  1834. 

*  part  of  the  agreement,  the  respondent  is  not  entitled  to  withhold    ^^"^V^^ 

*  performance  of  the  counterpart.     This  plea,  at  least  to  a  certain  Etlrf  of  Airlie. 

*  extent,  is  well  founded ;  for  if  the  respondent  had  chosen  to  prose- 
'cnte,  he  might  unquestionably  have  convicted  the  printer,  under 
'  the  statute  39.  Geo.  III.  c.  79,  §  27.  With  regard  to  the  author, 
'  the  point  is  not  quite  so  clear.  The  Lord  Advocate  refused  his 
'  mslance,  being  of  opinion  that  the  offence  was  not  indictable ;  but 

<  he  reminded  the  respondent,  that  the  prosecution  might  proceed  in 
'  his  own  name  with  the  concurrence,  which  is  never  refused.     It 

*  18  not  certain,  therefore,  whether  a  conviction  might  not  still  be  ob- 

*  tained.     But  assuming  that  it  could  not,  if  the  respondent  offered 

*  a  reward  for  detecting  the  author,  under  a  mistaken  idea  that  the 

*  offence  was  indictable  when  it  was  not  so,  it  is  he,  and  not  the  in- 

*  former,  who  is  responsible  for  that  mistake.     If  the  time  specified 

*  for  payment  of  the  reward,  namely,  the  date  of  the  conviction,  is 
'held  to  involve  a  condition,  that  condition  cannot  import  more 

<  than  that  the  information  given  should  be  sufficient  to  satisfy  the 
'  Court  or  Jury,  as-in  a  question  of  proof,  to  which  alone  it  refers, 
'  and  not  as  in  a  question  of  relevancy,  with  which  it  has  no  conneo- 

*  tion.  The  respondent  having  obtained  from  the  advocator  all  that 

*  he  stipulated  for,  he  is  not  entitled  to  evade  payment  of  the  price 

*  which  he  offered  for  it,  because  it  does  not  answer  the  purpose 
^  which  he  had  in  view.     If  he  meant  to  construe  the  offer  in  the 

*  sense  which  he  now  does,  he  should  have  put  the  advocator  on  his 

*  goard,  and  not  have  allowed  the  disclosure  to  be  made,  which  he 
'  knew,  or  ought  to  have  known,  would  never  lead  to  a  conviction. 

*  He  had  no  right  to  extract  information  which  would  enable  him  to 

*  bring  an  action  of  damages  for  defamation,  or  at  least  to  expose 

*  the  parties  implicated,  and  injure  their  character  in  public  estima- 
'  tion,  while  he  knew,  or  ought  to  have  known,  that  the  reward 
'  which  he  held  out  to  the  informer,  and  on  the  faith  of  which  the 

*  infonnation  was  communicated,  never  could  become  exigible.   The 

*  case  of  the  advocator  is  in  many  respects  extremely  un&vourable ; 
'but  it  is  thought  that  the  present  defence  is  inconsistent  with 
'  equity,  and,  if  sustained,  would  introduce  a  dangerous  precedent.' 

The  defender  reclaimed ;  but  the  Courts  on  the  gprounds  stated  in  judgment 
the  Lord  Ordinary's  note,  unanimously  adhered. 

M  CorAaMMf  Ordibaiy.  For  AdYocator,  JamuoH,  Munro,        Jam$$  Bumesi, 

S.S.C  AgenL  Foi:  Uespondent,  Dean  of  Fac  f Hope, J  P,  Robertaotu 

John  Yule,  W.  &  Agent.  JR.  Clerk. 

T. 
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SECOND  DIVISION. 

No.  IX.  2lst  Naven^ker  1834. 

TORRANCE 

affoinst 

LEAF,  COLES,  SON  and  Company. 

Reparation. — (Pbiyileged  Discussion.) — Proof. — In  an  ac- 
tion of  danuxges  brought  by  a  bankrupt  against  one  of  his  creditors 
for  alleged  defamation  against  his  cltaracterf  in  matters  relating  to 
his  bankruptcy^  circulated  amongst  the  other  creditors^  with  a  view 
to  procure  their  concurrence  in  investigating  his  conduct  and  apposing 
his  discharge^^^found  that  the  pursuer  was  bound  to  take  an  issue  to 
prove  maUcCy  as  well  as  irgury  and  calumny. 

Torrance  was  a  trader  in  Glasgow,  and  became  bankrupt  in 
1831,  being  indebted  to  the  defenders  along  witk  various  other  cre- 
ditors. Sequestration  was  awarded  against  him  on  the  6th  Decem- 
ber 1831.  On  the  28th  January  1832,  the  sequestration  was  recall- 
ed, on  a  petition  at  the  instance  of  James  Morrison  and  Company, 
merchants  in  London,  and  some  of  his  other  creditors.  During  the 
discussion  on  the  petition  for  recall  of  the  sequestration  awarded  in 
December  1831,  a  second  petition  for  sequestration  was  preaented 
at  the  instance  of  another  creditor,  but  this  was  not  immediately  in- 
sisted in ;  and,  in  the  mean  while,  various  meetings  of  Mr  Tor- 
rance's creditors  were  held,  for  the  purpose  of  attempting  to  arrange 
his  afiairs  by  an  extrajudicial  trust  and  voluntary  composition. 
Leaf,  Coles,  Son  and  Company  were  solicited  to  become  parties  to 
this  composition,  which  they  declined  to  do,  but,  on  the  contrary, 
wrote  to  the  creditors,  who  so  applied  to  them,  a  letter,  commenting 
severely  on  the  conduct  of  Torrance  with  regard  to  his  bankruptcy, 
and  holding  him  out  as  a  fit  person  to  be  made  an  example  of  be- 
ing refused  his  dischai^e.  They  also  circulated  copies  of  this  let- 
ter to  others  of  the  creditors,  all  in  the  course  of  tiJiing  steps  rela« 
tive  to  his  depending  sequestration  and  discharge. 

Torrance  raised  an  action  of  damages  against  them,  and  against 
James  TurnbuU,  their  agent,  who  had  circulated  these  letters,  for 
defamation,  and  the  jury  clerks  gave  the  pursuer  four  articulate 
issues,  narrating  the  alleged  words  and  circulation  of  the  letters, 
and  concluding  with  the  usual  terms  in  actions  for  ordinary  slander 
where  there  is  no  privilege :  *  Whether  the  whole,  or  any  part  of  the 
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*  tbore  words,  are  faiae  and  calnmnioas,  and  to  the  injury  and  da*  21  Nov.  183^ 

*  mage  of  the  puraoer  ?  On  the  other  side,  they  gave  to  the  de-    ^^V^^ 
fenders  a  counter  issne,  *  Whether  in  writing,  or  causing  to  be  l^  coIm, 

<  written,  or  in  transmitting,  or  causing  to  be  transmitted,  either  or  Son  &  Co. 

<  both  of  the  said  letters,  the  defenders,  or  any  of  them,  acted  in 
'  disdmrge  of  a  duty,  or  exercise  of  a  privilege  as  a  creditor  or  cre- 

<  ditors  of  the  said  pursuer  f  And  also  two  issues  in  justification. 

The  defenders,  <N!I  the  other  hand,  insisted  before  the  Lord  Or- 
dinary, that  the  burden  of  proving  malice  should  be  laid,  in  the 
first  instance,  on  the  pursuer,  as  in  the  ordinary  case  of  an  action 
for  slander,  where  the  defenders  have  an  undoubted  privilege. 

The  Lord  Ordinary  took  the  case  to  report,  with  the  following 
interlocutor  and  note :  <  The  Lord  Ordinary  having  considered  the 
'  issoes  proposed  for  trying  this  cause,  and  heard  parties'  procura* 

*  tors  thereon,  and  having  consulted  with  Lord  Madieazie,  to 

*  iriion  they  were  first  presented,  appoints  the  said  proposed  issues, 
'  together  with  the  summons  and  defences,  to  be  put.into  the  boxes 
'  of  the  Lords  of  the  Second  Division  of  the  Court,  in  order  that 

*  die  issues  may  be  satisfactorily  adjusted/ 

Note* — <  The  Lord  Ordinary  thinks  this  a  question  of  importance. 

*  The  case  is,  that  according  to  the  most  probable  view  of  the 
'  cause,  as  it  appears  from  the  summons,  the  defenders  being  ere* 
'  ditors  under  a  depending  process  of  sequestration,  resisted  a  pro- 
'  posal  of  composition  on  the  ground  of  what  they  held  to  be  frau« 
'  dnient  practice  in  the  bankrupts  in  the  contraction  of  the  debts, 

*  and  the  disposal  of  the  goods  furnished  to  them ;  and  that  they 

*  endeavoured  to  obtain  the  concurrence  of  other  creditors  in  the 

*  opposition,  by  laying  before  them  extrajudicially  their  views  of 

*  such  fraudulent  practices.     The  question  is,  whether  this  is  a  re- 

*  levant  ground  of  an  action  or  issue  of  damages  witlioot  a  state- 
<  ment  of  malice  as  well  as  falsehood  ?  Or,  at  least,  whether  some 
'  form  of  issue  is  not  necessary,  which  shall  throw  on  the  pursuer 

*  the  onus  of  shewing  that  what  was  done  was  not  done  in  the  or- 

*  dinary  exercise  of  the  rights  of  a  creditor  in  the  discharge  of  a 

*  doty,  or  the  exerdse  of  a  privilege  ?  The  issues,  as  they  stand, 
'  pre  to  the  pursuer  a  right  to  a  verdict  on  simply  proving  tliat  the 

*  things  said  were  untrue,  (which  would  be  inferred  unless  the  jus- 

*  tification  in  the  record  were  supported  by  evidence,)  and  injurious 

*  or  calumnious  in  their  own  nature ;  and  tliey  give  merely  a  con- 
'  rerae  issue  to  the  defender,  to  prove  that  the  words  were  written 

*  in  discharge  of  a  duty,  or  exercise  of  a  privilege.  The  defenders 
'ay  that  the  onus  should  lie  the  other  way,  and  the  Lord  Ordi- 
' nary  thinks  the  question  very  important;  for  he  thinks  that  it 
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would  be  a  grievous  Btate  of  things  if,  whenever  an  injured  credi* 
tor,  when  required  to  concur  in  a  composition  contract,  (which  is 
this  case,)  refuses  to  do  so  under  an  impression  of  fraud,  which 
he  may  not  ultimately  be  able  to  establish,  and  under  that  im- 
pression endeavours  by  representations  to  obtain  the  concurrence 
of  other  creditors  in  his  opposition,  he  must,  without  allegation 
of  malice,  or  even  of  violation  of  duty,  or  departure  from  bona 
fide  privilege,  be  made  liable  in  an  action  of  damages.  The  Lord 
Ordinary  is  strongly  inclined  to  think,  that  if  malice  shall  not  be 
required,  (which  may  perhaps  be  inconvenient  in  interpretation  in 
this  country,)  some  such  form  of  issues  as  that  adopted  in  the  case 
of  Coulter  (Grant  v.  Coltart,  Feb.  1.  1834)  should  in  this  case 
be  resorted  to.  He  cannot  conceive  a  principle  of  gpreater  hard- 
ship than  to  say,  that  because  a  man  has  opposed  a  compositioa 
on  gprounds  which  ultimately  are  found  not  to  be  proved,  and  has 
bona  fide  stated  his  views  to  other  creditors  for  the  legitimate  pur- 
pose of  obtaining  their  opinion,  he  must  not  only  suffer  by  paying 
the  expenses  of  the  discussion,  but  be  exposed  to  an  action  of  da- 
mages  at  the  instance  of  his  bankrupt  debtor.  .It  requires  very 
grave  consideration,  in  his  opinion ;  and  he  is  inclined  to  believe^ 
from  any  information  he  has,  that  in  England,  without  a  positive 
allegation  of  malice  in  the  issue,  or  someUiing  equivalent,  it  couM 
not  be  sent  to  a  jury. 

<  The  issues  are  clearly  wrong  as  drawn  in  the  first  and  second 
issues,  because  there  is  evidently  no  relevancy  without  combining 
them.  A  man  cannot  be  liable  in  damages  for  the  instructions  he 
gives  privately  to  his  own  mandatary  or  agent,  and  therefore  the 
first  issue,  by  itself,  could  never  be  allowed.  The  Lord  Ordinary 
understands  it  to  be  admitted  that  this  must  be  corrected.' 


Fursuer*8 
Pleas. 


The  pursuer  pleaded — That  the  cases  in  which  a  pursuer  was 
bound  to  lead  a  special  proof  of  malice,  and  consequently  to  take 
an  issue  on  that  head,  were  those  in  which  it  appeared  necessarily^ 
from  the  whole  res  gesta,  as  stated  in  the  record,  that  the  defender 
was,  at  the  time  of  uttering  or  publishing  the  slander,  acting  under 
an  admitted  privilege,  and  while,  consequently,  the  only  question 
that  could  arise  in  an  action  of  damages  was,  whether  or  not  the 
defender,  in  these  circumstances,  was  in  bona  fide  exercising  his 
privilege,  or  whether  he  was  merely  making  use  of  it  as  a  cover  for 
the  purpose  of  conveying  his  malicious  attack  on  the  character  of 
the  pursuer.  But  in  the  present  case,  not  only  is  the  privilege  de- 
nied, but  there  is  no  averment  made  by  the  pursuer  on  the  record, 
that  the  defenders  uttered  and  circulated  the  slander  under  any  cir- 
cumstances that  could  afford  them  the  pretence  of  a  privilege. 
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The  defender  answered^Tbat  in  all  such  cases,  when  the  Court  21  Noy.  1834. 
was  of  opinion  that  a  privilege  was  enjoyed  by  the  defender  in  an    ^^*V^^ 
action  for  slander,  the  pursuer  was  bound  both  to  libel  malice  and  ^^  o^]^ 
to  take  an  issue  to  prove  it  Son  &  Co. 

The  Court  was  unanimously  of  opinion  that  the  pursuer  was  Judgment. 
boond  in  this  case  to  take  an  issue  to  prove  malice. 

Ijord  MedwyjL — This  is  an  important  case,  though  the  principles  Opinioo  of 
on  which  it  is  to  be  decided  are  not  new  in  our  law.     The  law  as  ^"^ 
applicable  to  all  such  cases  is  well  laid  down  in  the  opinion  of  a 
learned  Judge,  (Lord  Pitmiily,)  in  the  case  of  Hamilton  v.  Hope, 
iriiere  he  says,  {Fac.  ColL  345,)  <  Of  other  cases  the  distinction  is, 

*  that  in  common  slander  (as  distinguished  from  privileged  cases) 

*  the  law  presumes  malice  from  the  use  of  the  words ;  and  the  pur- 

*  aaer  having  proved  injury  and  fakehood,  is  not  put  to  prove  roa- 

*  licions  intention,  but  the  law  infers  it.     In  other  cases  which  are 
«  called  privileged,  there  is  no  room  for  this  presumption,  and  there- 

*  fore  the  porsuer  must  prove  malice  in  the  use  of  the  words.' 
I  entirely  concur  in  the  remark  of  the  counsel  for  the  pursuer,  that 
in  framing  the  issues,  what  appears  in  the  face  of  the  pursuers'  al* 
lq;ations,  (always  presuming  that  they  are  relevant  to  support  the 
conclusions  of  the  action,)  must  be  the  criterion  of  what  he  is  called 
npon  to  prove,  and  that  if  any  thing  else  be  requisite  for  the  defence, 
the  defender  must  take  an  issue  to  establish  it  This  would  have 
been  applicable  in  the  present  action,  for  instance,  if  the  pursuer 
had  denied  or  not  admitted  that  the  defenders  were  his  creditors : 
it  would  have  been  necessary,  in  that  case^  for  the  defenders  to 
have  taken  an  issue  to  prove  that  fact ;  but  it  being  distinctly  admit- 
ted, both  in  the  summons  and  condescendence,  that  they  were  cre- 
ditors, then  the  question  of  their  privilege  as  such  is  a  pure  pointof  law 
for  the  Court  to  determine  in  framing  the  issues.  The  only  ques- 
tion, therefore,  for  the  Court  now  to  decide  is,  whether  the  defend- 
ers, being  creditors,  were  warranted  in  making  such  comments  on  the 
conduct  of  the  pursuer,  in  the  circumstances  stated  in  the  summons, 
provided  they  did  so  in  bona  fide,  and  in  the  fair  exercise  of  their 
privilege  as  creditors,  and  not  merely  out  of  malice  and  ill-will  to 
the  pursuer.  In  this  point  of  view,  it  is  important  to  consider, 
tliat  an  offer  of  composition  had  been  made  to  the  defenders  at  the 
time  when  the  first  letter  on  which  the  action  is  founded  was  writ- 
ten. N0W9  were  the  defenders,  in  considering  the  propriety  of  ac- 
cepting their  composition,  not  entitled  to  express  to  the  other  cre- 
ditors their  opinion  of  the  conduct  of  the  pursuer,  in  reference  to 
Ik  hankmptcy,  provided  only  they  did  so  in  good  bith,  and  not  out 
of  malice?    The  pursuer  seems  to  have  been  of  this  opinion  him- 


62 


DECISIONS  OF  THE 


No.  9. 


Torrtnce  v. 
Leaf,  Coles» 
Son  &  Co. 

Opinion  of 
Court. 


21  No?.  1831  self  in  framing  his  summons  and  condescendence,  in  wbich  the 
ground  of  his  action  is  all  along  stated  as  fotraded  on  malice,  al« 
though  he  now  wishes  to  leave  it  out  of  his  issues. 

Lard  Glenlee  concurred. 

Lord  Meadowbank. — I  am  entirely  of  the  same  opinion.  If  this 
matter  had  come  to  be  considered  on  a  question  of  the  relevancy 
of  the  summons,  there  can  be  no  doubt  we  should  have  required 
the  pursuer  to  allege  malice.  I  think,  in  the  circumstances  in 
which  these  defenders  were  placed,  as  stated  in  the  condescendence, 
a  composition  being  offered  to  them,  they  were  clearly  entitled  to 
enlighten  the  other  creditors  as  to  the  conduct  of  their  common 
debtor,  in  order  to  induce  them  to  assist  in  joint  measures. 

The  Lard  Justice- Clerk, — I  thought  this  a  case  well  deserving 
consideration ;  but  the  doubts  I  had  in  approving  of  the  issues,  as 
they  were  originally  proposed,  are  now  confirmed.  Malice  is  stated 
distinctly,  both  in  the  summons  and  condescendence,  and  the  whole 
action  is  rested  on  that  basis.  I  do  not  think  that  the  pursuer  is 
now  entitled  to  step  out  of  that,  and  to  take  his  issue  as  in  the  or- 
dinary case  for  defamation,  where  there  is  no  privilege.  The  only 
difficulty  is  as  to  the  co-defender,  Turnbull ;  but  there  is  no  alle- 
gation  in  the  summons  that  he  did  any  thing  except  as  mandatary 
and  agent  for  the  other  defenders. 

The  Court  found,  that  in  this  case  the  pursuer  could  take  no  issue, 
without  asserting  malice,  as  well  as  injury  and  falsehood. 


Judgment. 


Lord  Ordinary,  Monemff.        Act.  M'NeiU,  Dem  qfFac  (Hope,)         Alt  RmAtr' 
Jurd  and  SoL^Gen,  (Cochbum.)  John  CvUen,  and  Caaq)beUff  Macdowal, 

W.  S.  Agents. 

u. 


FIRST  DIVISION. 


No.  X. 


22c/  November  1834. 


Poor  FORBES 
offainst 

WILSON,  STOW  AND  CO. 


Process.— Poor's  Roll. — Offer  of  settlement  held  sufficient  to  war- 
rant a  remit  de  novo  to  the  lawyers  and  agents  for  the  pooTy  who 
had  reported  a  probabilis  causa  litigandi. 

Forbes  having  raised  two  actions  against  Wilson,  Stow  and  Com- 
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psny,  one  a  reduction,  the  other  for  damages,  but  depending  on  22  No7. 1834. 
the  reduction,  applied  for  the  benefit  of  the  poor's  roll,  and  obtain-     ^^^V^ 
ed  a  report  in  his  £etvour.     Before,  however,  an  interlocutor  was  ^^^^  ^-  Y^' 

*  '  '  ion,  stow  & 

franooDced,  admitting  Forbes  to  the  poor's  roll,  the  defenders  Co. 
to  pay  him  the  mm  of  L.30,  in  full  of  all  claims  under  these 
and  applied^  by  a  note  to  the  Court,  for  a  remit  de  novo  of 
Forbes's  application,  that  the  lawyers  and  agents  for  the  poor  might 
eonaidery  whether,  in  these  circumstances,  and  with  this  offer  of  set- 
dement,  the  pursuer  had  now  a  probabilis  causa  litigandi.  The 
Covrt  considered  this  higUy  expedient,  and  pronounced  a  new  remit 
teeordingly. 

Act.  Jvary,        Qibafm^Crmg$t  Wardhw  jr  DabM,  Agents.        V.  Clerk. 

T. 

(No  printed  papers.) 


FIBST  DIVISION. 

^o.  XL  22(2  November  1834. 

JAMES  JOHN  FRASER,  W.  S. 

tiffoinst 
JAMES  STEWART,  S.S.C. 

Process. — Expenses.— Act  of  Sederunt,  6th  Feb.  1806. — 
A  decree  Jbr  an  account  of  expenses  having  passed  in  absenee^  with-' 
out  the  account  of  expenses  having  been  previously  audited^  in  terms 
of  the  above  Act  of  Sederunt^  and  the  party  having  afterwards  grants 
ed  his  biUfbr  the  amount,  and  paid  a  sum  to  account^^found,  that 
heuHis  not  entitled  to  suspend  a  charge  upon  that  bill j  for  the  purpose 
of  opening  up  the  decrecy  and  getting  the  account  of  expenses  taxed. 

Alexandeb  Haedie,  shipowner  in  Greenodc,  was  sequestrated  on 
3Hk  May  1830*  Messrs  Kerr  and  Inglis,  writers  in  Greenock, 
were  agents  in  the  sequestration  at  that  place.  The  complainer 
WM  wgent  iu  the  sequestration  in  Edinburgh.  In  August  1881, 
tte  bankruproffered  a  composition,  which  was  accepted  of  by  the 
creditors,  and  approved  of  by  the  Court.  The  complainer  was  one 
ef  the  cautioners  for  the  payment  of  the  composition,  and  for  the 
pByment  of  the  expenses  of  the  sequestration.  The  account  due 
to  Kerr  and  Inglis,  for  business  done,  and  disbursements  made  in 
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22  Nov.  1834.' the  management  of  the  sequestration  at  Greenock,  amounted  to 
Fraser^^^'^  L.66.  This  account  these  gentlemen  indorsed  over  to  the  charger, 
Stewart  Mr  Stewart,  their  ordinary  agent  and  correspondent  in  Edinburgh, 

in  payment  of  a  debt  due  by  them,  and  for  the  purpose  of  recover- 
ing payment  from  the  complainer.  The  charger  intimated  this  to 
the  complainer  in  May  1 833,  and  requested  a  settlement.  After 
some  personal  interviews,  the  charger  again,  in  October  following, 
wrote  to  the  complainer,  inclosing  a  copy  of  the  account,  and  re- 
questing payment.  In  the  beginning  of  the  year  1834,  the  charger 
raised  an  action  against  Hardie,  the  bankrupt,  George  Fraser,  one 
of  the  cautioners  for  the  composition  and  expenses,  and  the  coin- 
plainer,  as  attestor  of  Fraser,  and  also  as  cautioner  for  the  composi- 
tion and  the  expenses  of  the  sequestration.  The  summons  conclu- 
ded against  these  parties,  conjunctly  and  severally,  for  payment  of 
the  above  account,  with  interest  and  expenses.  The  summons  and 
productions  were  borrowed  up  by  the  complainer;  but  being  returned 
without  defences,  decree  passed  in  absence.  The  decree  was  extract- 
ed,  and  charges  given  to  the  primary  obligants,  Hardie  and  Fraser. 
On  the  expiry  of  these  charges,  the  charger  intimated  to  the  com- 
plainer, that  he  was  now  ready  to  complete  the  discussion  of  the 
principals,  by  denouncing  and  recording  the  homings  and  execu- 
tions ;  at  the  same  time  sending  a  state  of  the  debt,  requesting  pay- 
ment, without  farther  expense  being  incurred.  The  charger  at  last 
gave  the  complainer  a  charge  of  horning  on  the  extracted  decrees 
upon  which  the  complainer  granted  his  bill  for  the  amount,  (L.89, 
18s.)  on  21st  May  1834,  payable  one  month  after  date.  This  bill 
not  being  retired  when  due,  a  charge  of  horning  was  g^ven,  and  on 
the  last  day  of  the  charge,  the  complainer  paid  L.50  to  account, 
requesting  indulgence  for  three  weeks  to  pay  the  balance.  After 
the  expiry  of  the  three  weeks,  the  complainer  presented  a  bill  of 
suspension,  which,  upon  being  advised  with  answers,  was  refused, 
with  expenses. 

The  complainer  then  presented  this  second  bill  of  suspension,  in 
which  he  pleaded — 
Compiainer'8        ^'  '^^^  decree  upon  which  the  first  charge  was  given  was  pro- 
Pleas,  nounced  for  payment  of  the  account  of  expenses,  without  these  ex- 
penses having  been  taxed,  which  was  irregular,  and  contrary  to 
the  terms  of  the  Act  of  Sederunt,  6th  Feb.  1806,  which  provides^ 

<  That  whenever  an  agent  or  his  representatives  shall  choose  to 

<  raise  a  summons  for  payment  of  an  account,  the  Lord  Ordinary, 

<  before  whom  the  process  may  come,  shall  remit  the  account  to  tfae 

<  Auditor  of  Court,  and  no  decree  shall  be  pronounced,  either  in 
*  absence  or  after  hearing  parties,  without  a  report  having  been 
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by  Ihe  Auditor/   There  is  no  distinction  made  between  ex-  22  Not.  1834. 

tncurred  in  the  Court  of  Session,  and  such  as  are  inearred 
bj  i^ats  in  the  country.     But  even  if  there  had  been  such  a  dis«  stewart. 
tiiietion»  it  would  not  apply  to  the  present  ease,  for  although  the      • 

.     ,  .    *         .  r  M.        Complainer's 

aeeoiint  is  due  to  country  agents,  it  was  m  a  process  of  sequestra-  pi^^,^ 
tion  before  the  Court  of  Session. 

As  the  deoree  was  pronounced  in  absence,  and  the  charge  upon 
it  being  under  suspension,  it  is  competent  to  have  it  opened  up ; 
Enk.  IT.  3.  6;  Craigie  v.  Seobie,  12th  Nov.  1831. 

2.  Tlie  granting  of  the  bill  under  suspension  is  no  sufficient  re- 
eognisal  of  the  account  to  exclude  taxation.  This  has  been  decided 
in  Megg«t  v.  Douglas,  2d  March  1626;  Nelson  v.  Morison,  19th 
Jane  1884.  The  suspender,  therefore,  is  entitled  still  to  have  these 
aeeonntB  taxed,  and  is  not  precluded  from  insisting  in  this,  from 
having  granted  his  bill  for  the  amount,  or  from  having  made  a  pay^ 
■wttt  to  account  Mr  Hardie,  the  bankrupt,  who  is  bound  to  re- 
fieve  him,  might  afterwards  object  to  do  so,  on  the  ground  that  pay* 
ment  had  been  made  without  the  accounts  having  been  taxed ;  and 
the  charger  was  bound  to  have  got  the  accounts  taxed  before  he 
look  decree  in  absence.  The  decree  pronounced  without  such 
taxation  is  null  and  void,  and  therefore  falls  to  be  suspended. 

Anmoered — 1.  The  charge  under  suspension  is  not  a  charge  upon  Charger's 
the  decree  in  absence,  but  a  charge  upon  the  bill  which  had  been  ^^' 
granted  by  the  suspender  in  implement  of  that  decree.  The  vali- 
dity of  the  decree  cannot  therefore  be  tried  in  the  present  suspen- 
sion, that  decree  having  received  full  execution,  and  all  procedure 
upon  it  put  an  end  to  by  payment  It  is  not  therefore  competent, 
in  the  present  suspension,  to  impugn  that  decree. 

2.  But  even  if  the  validity  of  that  decree  could  be  tried  in  this 
sospessionf  and  that  it  had  been  incumbent  on  the  chai^er  to  have 
got  his  accounts  taxed  before  taking  decree,  the  objection  cannot 
be  stated  now,  the  fx>mplaiQer  being  barred  by  the  settlement  un- 
der which  the  bill  charged  on  was  granted.  Although  a  client  is, 
in  every  case,  entitled  to  insist  on  his  agent's  account  of  business 
being  taxed,  yet  where  payment  has  actually  been  made,  the  client 
is  not  entitled  to  op^n  up  the  settlement  and  insist  for  taxation  :  he 
is  held  to  have  waived  his  right,  and  to  have  barred  himself  from 
iadstingon  his  priyil^e,  unless  he  could  allege  gross  and  palpable 
sterdiaiges  and  inaccuiacies.  This  point  has  been  settled  by  re- 
peated decisions;  Macdonel  v.  Mackenzie  and  Mann,  6th  Feb. 
1B23;  Macmichie  v.  Phillips,  7th  July  1826;  Elder  v.  Smith, 
87th  May  1829;  Macdonel  o.  MackenEie,  22d  June  1829 ;  Clyne 
V.  Swanson,  26tb  Jan.  1630 ;  Macarau  GiliiUan,  4tfa  June  1831. 
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22  Not.  1831  The  Only  exception  to  the  rule  8o  completely  establiahed  b, 
where  the  settlement  was  not  considered  a  final  settlement,  or  where 
there  are  specific  allegations  of  fraudulent  or  improper  dealings. 
Thus,  in  the  case  of  Megget  v.  Douglas,  2d  March  1826,  founded 
on  by  the  suspender,  Megget,  in  the  course  of  the  business,  received 
sundry  partial  payments  to  account  from  his  client,  and  on  one  oc- 
casion a  bill,  likewise  to  account;  but  there  was  no  final  settlement 
of  accounts,  and  the  client  was  found  not  to  be  barred  from  insist- 
ing on  taxation  by  the  partial  payments  which  he  had  made  while 
the  business  was  carrying  on ;  and  the  same  principle  was  recognised 
in  the  other  case  referred  to  by  the  suspender ;  Nelson  v,  Morison, 
Idth  June  1834.  In  the  present  case,  however,  a  final  settlement 
has  taken  place,  decree  for  the  amount  of  the  account  has  passed, 
and  that  decree  was  not  challenged  either  by  suspension  or  reduc- 
tion :  it  was  acquiesced  in,  and  a  bill  for  the  amount  granted,  upon 
which  bill  alone  the  present  charge  is  given.  There  is  no  room, 
therefore,  for  the  application  of  the  principle  decided  in  the  cases 
referred  to  by  the  suspender. 


Judgment 


The  Lord  Ordinary  refused  the  bill ;  and  on  a  reclaiming  note 
from  the  suspender,  the  Court  unanimously  adhered. 


Lord  Corehouse,  Ordinary.  Act.  Deem  ofFac.  f Hope, J  Mmdmad, 

Agent.        Ait.  Sol.'Gen,  f Skene, J  Wm.  BeJL        Pcarty,  Agent. 


Party, 
B.  Clerk. 

T. 


rm^T  DIVISION. 


No.  XII. 


25/A  November  1834. 


WILLIAM  M^GAVIN 

offainsi 
JOHN  ROBERTSON. 


Bankrupt  Statute,  54.  Geo.  III.  c.  187,  §  15. — Diligence  by 
homing  and  caption^  followed  by  cm  execution  ofsearchj  having  past- 
ed against  an  insolvent  party ^  aand  about  seven  months  thereafter  a 
second  search  having  been  executed  against  him^ — held  that  the  luMr 
taJtion  offovT  montfis^  after  the  first  execution  ofsearchy  whereby  the 
party  toas  rendered  legally  bankrupt^  applied  only  to  the  equalisation 
of  diligences  between  competing  creditors  within  that  period^  and  that 
a  petition  for  sequestration^  if  within  four  months  of  a  subsequent 
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aearAj  (the  oiher  requUiUs  of  the  statute  being  complied  mth,J  was  t5  Not.  1834. 
eampetenL  ^^V^*^ 

M' Gavin  v. 
Robertson. 

The  respondent,  Robertson,  was  a  manufacturer  near  Dundee,  and 
hmng  become  insolvent,  the  petitioner,  M^Gavin,  who  was  a  cre- 
ditor by  a  bill  to  the  amount  required  by  the  statute,  proceeded  to 
execute  diligence  against  him  by  haming  and  caption,  (1st  Nov. 
1833,)  and  an  execution  •ofseafch  was  returned  against  him,  ( 1st  Jan. 
18S4)  ♦.  '    .  - 

A  second  search,  under  the  petitioner's  caption,  was  made  for  the 
ve^Mndent,  and  an  execution  returned  .18th  July  following.     This 
seudi  was  followed  by  a  petition  for  sequestration,  (9th  Aug.)  to 
whidiitwaa 

Obfected — That  the  application-  was  incompetent,  in  respect  that  Defender's 
it  had  not  been  presented  within  the  period  of  four  months  from  ^'*''* 
the  date  of  his  legal  bankruptcy,  viz.-  1st  Jan.  1834,  the  respondent 
having  been  rendered  bankrupt  by  the  execution  of  search  returned 
of  that  date.  By  the  15th  section:  of  the  bankrupt  statute  it  is 
provided,  <  That  if  any  person,  being  a  merchant  or  trader  in  Scot- 
*'  land,'  &c  <  shall  be  under  legal  diligence  by  horning  and  caption 
<  against  him  for  debt,  and  shaU  either,  in  virtue  thereof,  be  impri- 
'  soned,  or  retire  to  a  sanctuary,  or  fly  or  abscond  for  his  personal 

*  safety  from  such  diligenee,'  &c.  <  it  shall  be  lawful  for  any  credi- 

*  tor  of  the  said  person,  whose  debt  shall  amount  to  the  sum  of 
^  L.100,'  &c  ^  at  any  time  within  four  calendar  months  of  the  last 
'  step  of  the  said  diligence,  to  apply  by  summary  petition  to  the 
^  Court  of  Session  for  sequestration  of  the  said  debtor's  estate,  heri- 

*  table  and  moveable,  real  and  personal,'  &c.  Unless,  therefore,  a 
petition  for  sequestration  be  presented  within  four  months  from  the 
legal  bankruptcy,  as  completed  by  the  first  imprisonment,  or  its 
eqsivalents,  absconding,  &c.  the  application  is  incompetent,  and  an 
attempt,  such  as  the  present,  to  sequestrate  the  respondent,  by  exe- 
cadng  a  second  search,  seven  or  eight  months  after  bankruptcy,  is 
illegal 

This  construction  is  supported  by  the  analogy  of  the  rules  appli- 
cable to  persons  not  engaged  in  trade.  In  ordinary  bankruptcy 
the  rule  is,  that  beyond  sixty  days  before  bankruptcy,  and  four 
months  afterwards,  arrestments  and  poindings  are  preferable  accord- 


*  Tbe  respondent  bad,  previous  to  this,  been  imprisoned  on  letters  of  caption  at 
Ac  ioKance  ot  anotber  creditor,  and  a  previous  execution  of  search  had  also  been  re- 
tarwd  againat  him  upon  the  diligence  of  a  third  creditor,  but  these  facts  were  not 
ntmsl  CO  tbe  present  question. 

e2 
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25  Not.  1834w  ing  to  their  dates,  that  the  bankruptcy  continues  in  this  state  so 
long  as  the  debtor  remains  insolvent,  or  unable  to  pay  his  debts, 
and  that  the  renewal  of  the  diligence  does  not  produce  a  second 
bankruptcy,  to  the  effect  of  a  fresh  equalisation  of  diligence ;  Strang 
V.  McLaren's  Creditors,  12th  May  1821;  M<Math  v.  M<Kellar, 
1st  March  1791,  BelTs  Com.  ii.  222.  But  if  there  can  be  no  second 
bankruptcy  in  the  general  case,  as  little  is  there  any  authority  for 
maintaining  the  doctrine  of  a  second  bankruptcy  in  the  case  of  merr 
cantile  men,  where  there  is  no  restoration  to  solvency ;  and  it  is 
only  by  constituting  a  second  bankruptcy,  that  a  renewed  search,  or 
other  reiterated  act  of  diligence,  can  render  a  petition  for  sequestra- 
tion competent,  which  would  otherwise  be  too  late.  There  b  no 
difference  as  to  the  time  allowed  in  mercantile  and  other  bank- 
ruptcies for  equalising  diligences,  nor  should  there  be  any.  The 
correspondence  of  the  period  of  four  months  for  sequestrating  after 
bankruptcy,  and  of  the  period  of  four  months  for  arresting  or  poind- 
ing in  the  ordinary  case,  must  have  been  intentional ;  and  the  period 
runs  from  the  same  date  in  both  cases,  viz.  from  the  period  at  which 
the  party  is  rendered  legally  bankrupt. 


Pursuer's 
Pleas. 


It  was  answered — 1.  The  construction  contended  for  by  the  re^ 
spondent  is  not  warranted  by  the  terms  of  the  15th  section  of  the 
bankrupt  statute,  by  which  alone  the  present  question  fiills  to  be 
determined,  but  is  deduced  from  those  clauses  of  the  statute  which 
provide  for  the  equalisation  of  arrestments  and  poindings  used  against 
a  bankrupt  debtor  within  four  months  after  the  date  of  the  bank- 
ruptcy.   In  the  ordinary  case,  after  the  lapse  of  the  first  four  months, 
every  creditor  is  entitled  to  be  preferred  on  his  own  diligence,  ac- 
cording to  the  date  of  its  priority ;  and  from  this  the  respondent 
contends,  that,  in  the  case  of  persons  engaged  in  trade,  sequestra- 
tion after  the  four  months  is  incompetent,  because  the  effect  would 
be  to  introduce  a  new  term  for  the  equalisation  of  diligences.    But 
to  sanction  this  conclusion  an  express  proviso  would  have  been  ne» 
cessary.    The  statute,  however,  does  not  even  render  future  poind* 
ings  and  arrestment  incompetent,  but  is  confined  to  regulating  their 
preferences;  and  it  is  only  by  its  express  enactments,  in  regard  to 
that  special  matter,  that  the  Court  have  decided  in  questions  of 
competitions  between  such  diligences.     It  is,  however,  altogetiier 
fiiUacious  to  infer,  that  because  no  arrestment  or  poinding,  after  tlM 
lapse  of  four  months  from  legal  bankruptcy,  is  entitled  to  claim  a 
pari  passu  preference,  but  must  each  be  separately  preferred  in  suo 
ordine,  therefore  there  can  be  no  competent  sequestration  subse- 
quent to  the  sai&e  period.     But, 
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2,  There  is  no  provision  whatever  in  the  15th  section  of  the  sta-  S5  Nov.  1834. 
tute  about  legal  bankruptcy,  in  reference  to  the  competency  of  a     >^v*-^ 
aeqaestration.    The  statute  has  not  declared  that  this  was  to  be  the  Robertsonr 

terminua  from  which  the  four  months  were  to  be  counted,  in  the     1- 

same  manner  as  was  provided  with  regard  to  the  pari  passu  prefe-  pl'e'^^^  * 
rence  of  arrestments  and  poindings.  On  the  contrary,  the  term  legal 
buikraptcy,  as  well  as  the  circumstances  that  go  to  constitute  it, 
bad  been  left  out,  and  an  entirely  separate  and  distinct  set  of  requi- 
sites had  been  introduced  in  its  stead,  as  constituting  that  position 
of  the  debtor  which  entitled  his  creditors  to  apply  for  sequestration. 
Tliese  were,  1.  That  the  debtor  shall  be  under  legal  diligence  by 
hiorning  and  caption ;  2.  That  he  shall  either  have  been  imprisoned 
by  virtue  of  such  diligence,  or  have  absconded,  &c.  (as  ascertained 
by  the  execution  of  search) ;  and,  3d,  That  the  sequestration  shall 
have  been  applied  for  within  four  months  of  the  last  step  of  the  said 
dilig^iee*  All  these  concur  in  the  present  instance ;  and  this  being 
the  case,  it  was  of  no  consequence  whether  the  debtor  had  been 
previously  rendered  bankrupt  or  not,  or  whether  previous  diligence 
may  have  been  used  against  him  or  not. 

But  the  reason  upon  which  the  respondent's  objection  is  founded, 
viz.  that  sequestration,  if  granted  after  the  lapse  of  four  months  from 
the  date  of  legal  bankruptcy,  would  disturb  matters  in  regard  to  the 
independent  right  of  preference  belonging  to  each  arrestment  and 
poinding  by  itself  as  fixed  by  the  statute,  is  removed  by  the  18tb 
section  of  the  act,  which  provides  for  sequestration  with  the  debtor's 
oonsent,  and  by  which,  without  any  reference  to  legal  diligence,  or 
to  the  lapse  of  time,  the  application  is  made  competent  at  any  time, 
on  the  joint  application  of  the  bankrupt  and  a  creditor. 

In  the  present  case,  therefore,  if  the  respondent  had  done  his 
daty,  sequestration  would  undoubtedly  have  been  awarded,  although, 
when  so  awarded,  it  would  have  been  attended  with  all  the  conse* 
qaences  which  have  been  pointed  out,  in  order  to  prove  the  incom- 
petency of  the  present  application. 

The  Lord  Ordinary  ordered  cases,  and  at  the  advising  Lord  Op»n»on  of 
Salpiy  observed — That  it  would  be  an  extraordinary  interpretation 
of  the  statute  to  hold  that  it  would  be  competent  for  the  debtor  to 
apply  for  sequestration  without  limitation  in  point  of  time,  while 
creditors  could  only  do  so  within  four  months  from  the  legal  bank- 
niptcy,  there  being  no  express  provision  in  the  statute  on  this  point 
14  iodeed,  there  were  any  record  in  which  executions  of  search 
amid  be  entered,  the  objection  would  be  entitled  to  greater  weight, 
SI  all  the  creditors  would  dius  have  an  opportunity  of  knowing 
if  tlie  debtor  had  been  thereby  rendered  bankrupt;  but  this  not 
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25  Nov.  1834.  being  the  case,  it  would  open  a  wide  door  for  fraud  between  the 
bankrupt  and  creditors  who  were  inclined  to  assist  him,  to  hold  that 
a  sequestration  could  be  rendered  incompetent  by  such  a  proceed- 
ing, which  might  be  altogether  unknown  to  the  other  creditors. 

The  Ijord  President  concurred,  though  the  case  was  attended 
with  some  difficulty.  But  if  a  different  interpretation  were  placed 
upon  the  statute,  it  would  be  in  the  power  of  any  creditor^  with  the 
collusion  of  the  debtor,  to  render  sequestration  at  the  instance  of 
the  other  creditors  incompetent,  by  using  diligence  against  hina,  fol- 
lowed by  an  execution  of  which  third  parties  might  know  nothing, 
and  then,  after  the  period  of  four  months,  to  object,  that  by  the 
lapse  of  this  period  sequestration  was  thereafter  rendered  incompe- 
tent. 

Lord  Gillies  entertained  great  doubts  on  the  subject*    If,  indeed, 
the  Court  were  to  decide  on  views  of  expediency,  he  would  entirely 
concur  in  the  opinions  which  had  been  delivered.    But  their  proce- 
dure was  regulated  by  a  statute,  in  which,  as  it  appeared  to  him, 
there  was  no  ambiguity.     The  statute  pointed  out  certain  cases  in 
which  sequestration  was  competent,  without  the  concurrence  of  the 
bankrupt ;  and  if  the  present  case  did  not  fell  under  the  description 
of  these,  his  Lordship  did  not  think  that  sequestration  could  be 
awarded ;  the  enumeration  of  particular  cases  being  equivalent  to 
an  exclusion  of  those  which  were  not  provided  for.     After  reading 
the  1 5th  section  of  the  statute,  his  Lordship  observed,  that  under 
the  provision  that  the  application  should  be  presented  within  four 
months  <  of  the  last  step  of  the  said  diligence,'  it  appeared  to  him 
that  the  diligence  alluded  to  must  have  been  that  by  which  the 
party  had  been  rendered  bankrupt  under  the  statute ;  whereas,  in 
the  present  case,  the  application  had  not  been  presented  until  the 
lapse  of  seven  months  from  the  date  of  the  first  search,  whereby 
bankruptcy  had  been  incurred,  though  within  four  months  from  the 
date  of  the  second  search ;  but  this,  his  Lordship  thought,  wdA  not 
the  meaning  of  the  statute. 

Lord  Mackenzie  concurred  in  the  opinions  delivered  by  the  Lord 
President  and  Lord  Balgray.  There  was  no  provision  in  the  15th 
section  of  the  statute,  (by  which  clause  the  present  question  was  to 
be  regulated,)  as  to  the  character  of  legal  bankruptcy,  the  requisites 
for  which  were  different  from  those  which  were  declared  to  be  ne- 
cessary for  rendering  a  sequestration  competent.  It  appeared  to  his 
Lordship,  that  it  was  of  no  consequence  that  a  party  had  been  pre- 
viously rendered  bankrupt,  provided  that,  at  the  date  of  the  applica- 
tion for  sequestration,  the  statutory  requisites  remained,  which,  in 
the  present  instance,  appeared  to  be  the  case,  (there  being  no  ques- 
tion as  to  the  other  requisites,)  and  the  petition  for  sequestration 
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presented  within  four  months  from  the  date  of  the  last  step  25^Noy.  igsi. 
of  diligence  which  had  been  used  against  the  bankrupt  ^^^i^y-^i/ 

The  Court,  therefore^  granted  sequestration.  R<i^ru^n? 

Imi  ConkouBe,  Ordinary.  Act.  Dean  ofFac.  (Rope,)  W.  MUkr,  Agent.  Judgment. 

Alt.  Radkerfitrd,  Ivory.         Gm.  M'Colbm^  W.  S.  Agent         D.  Clerk. 


FIRST  DIVISION. 

No.  XIII.  2mh  November  1834. 

ALEXANDER  and  JANET  HUME 

affoinst 
JAMES  STEWART. 

Legact. — Liferent  and  Fee. — A  legacy  havinff  been  left  to  parents 
in  liferent^  and  to  their  children  nominatim  in  fee^^^found  that  the 
KfereiUers  were  not  entitled  to  discharge  this  legacy^  upon  the  attega^ 
Hon  that  they  had  received  sums  to  an  equal  amount  from  the  testator 
dtnring  his  lifetime^  and  that  such  discliarge  was  no  defence  to  the 
executor  against  a  claim  by  thejiarsfor  the  amount  of  the  legacy. 

Ok  Ist  February  1812,  Alexander  Stewart  executed  a  general  dis- 
pontion  and  settlement,  conveying  his  whole  funds  and  estate,  he- 
ritable and  moveable,  to  the  defender,  his  nephew,  whom  he  also 
appointed  his  executor.  This  disposition  was  granted  under  the 
biurden  of  certain  legacies  and  provisions,  and,  inter  alia,  of  the  sum 
of  L.2450,  to  be  liferented  by  his  wife,  and  the  fee  to  go  in  the 
manner  and  in  the  proportions  specified  in  the  deed.  It  farther 
directed  the  sum  of  L.800,  part  of  the  above  sum  of  L.2450,  <  to  be 

*  laid  out  on  bond,  or  other  good  security,  payable  to  Janet  Idington, 

*  wife  of  Walter  Hume,  merchant  in  Kelso,  in  liferent,  and  to 
<  Alexander  and  Janet  Hume,  (the  pursuers,)  son  and  daughter  of 

*  the  said  Walter  Hume,  equally  between  them,  in  fee.'  It  was 
£uther  provided,  that  the  several  legacies  and  provisions  should  be 
paid,  or  laid  out  as  directed,  at  the  first  term  of  Whitsunday  or 
Martinmas  which  should  happen  after  the  death  of  the  testator,  in 
case  he  should  survive  his  wife.  The  testator  died  in  1817,  (his 
wife  having  predeceased  him,)  when  the  pursuer  took  possession  of 
bis  pn^rty  and  funds,  as  disponee  and  executor  under  the  above 
deed. 
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28  No?.  1834     Janet  Idington,  the  mother  of  the  pursuers,  and  who  was  entitled 
to  the  liferent  of  the  above  provision  of  L.dOO,  and  Walter  Hume, 
her  husband,  had  received  from  the  testator,  Alexander  Stewart, 
during  his  lifetime,  various  sums,  at  different  periods,  to  the  amount 
of  L.dOO ;  and  after  Mr  Stewart's  death,  they  granted  a  discharge 
to  the  defender,  narrating  the  provision  in  the  trust-deed,  and  that, 
during  the  lifetime  of  the  testator  and  his  wife,  they  had  received  at 
different  times  L.600 ;  and  after  the  death  of  his  wife,  ^  but  during 
the  lifetime  of  the  said  Alexander  Stewart,  we  received  from  him 
the  farther  sum  of  L.200,  in  full  of  the  said  legacy.     *We  there- 
fore for  ourselves,  and  as  taking  burden  upon  us  for  our  said  chil- 
dren, exoner,  acquit  and  discharge  the  said  Alexander  Stewart's 
representatives  and  executors  of  the  said  legacy  of  L.dOO,  interest 
thereof,  and  whatever  has  followed,  or  is  competent  to  follow  there- 
on ;  and  I,  the  said  Walter  Hume,  bind  and  oblige  myself,  with  all 
convenient  speed,  to  secure  my  said  wife  and  children  to  the  extent 
of  the  said  legacy,  and  in  terms  of  the  said  settlement,  by  infefting 
them  in  my  heritable  subjects  in  Kelso.' 

The  pursuers,  the  fiars  in  the  above  provision,  raised  the  present 
action  against  the  defender,  concluding  to  have  it  found  and  de- 
clared, that  any  transaction  or  arrangement  which  might  have  been 
entered  into  between  the  said  Janet  Idington,  the  mother  of  the 
pursuers,  or  their  father,  or  both  or  either  of  them,  and  the  defender, 
are  ineffectual  against  the  pursuers ;  and^  that  the  defender  should 
be  ordained  immediately  to  lend  out  the  above  sum  of  L.800,  payable 
to  the  pursuers,  equally  between  them,  or  in  such  manner  as  to  se- 
cure the  fee  of  the  ^  said  sum  of  L.600  to  the  pursuers,  in  terms  of 
<  the  said  deed  of  settlement/ 

In  defence  against  this  action,  the  payments  made  to  the  pursuers' 
parents  by  the  testator  during  his  life,  and  the  discharge  subsequent- 
ly granted  by  them,  were  founded  on ;  and  it  was  further  stated, 
that  the  available  funds  of  the  testator  were  no  more  than  sufficient 
to  discharge  the  other  provisions  in  the  settlementt  In  these  cir- 
cumstances the  defender  pleaded — 


Defender's 
Pleas. 


1.  The  payment  of  the  legacy  by  Mr  Stewart  during  his  lifetime 
was  an  intentional  revocation  of  the  conditions  relative  thereto,  im- 
posed ex  facie  of  the  deed  of  settlement  upon  the  defender,  in  so  far 
as  that  payment  was  incompatible  or  inconsistent  with  these  condi- 
tions* 

2.  The  testator  having  left  no  separate  funds  to  meet  the  legacy, 
the  presumption  of  law  is,  that  the  payments  made  by  him  during 
his  life  were  truly  made  in  advance,  or  in  lieu  of  it,  and  the  discharge 
was  good  and  effectual  as  such  to  the  defender,  and  was  the  only 
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dttcbarge  he  cdnld  take,  or  was  entitled  to  require ;  at  all  events,  26  Not.  1834. 
tlie  discharge  most  be  effectual,  until  reduced  in  a  competent  ac-     ^^\^^ 

•  ^  Humes  v. 

™*-  Stewart. 

Answered-^The  transaction  between  the  defender  and  the  pur-  Pursuers* 
SBers*  parents  is  ineffectual  against  the  pursuers,  having  been  made     ^^ 
contrary  to  the  deed  of  settlement,  and  the  pursuers  not  having 
been  parties  thereto. 

Hie  Lord  Ordinary  repelled  the  defences,  decerned  in  terms  of 
tibe  libel,  and  found  expenses  due.  His  Lordship  added  the  follow- 
ing note: 

'  It  is  not  stated  by  the  defender,  that  the  sum  was  lent  out  by 

*  him  as  executor,  in  terms  of  his  uncle's  settlement,  and  after- 
^  vards  uplifted  by  Walter  Hume,  the  pursuers'  father,  as  admi- 

*  niitnitor  for  his  children.     The  defence  is,  that  the  testator,  during 

*  Us  lifetime^  made  an  advance  to  Walter  Hume  and  his  wife,  and 
'  that  they,  aince  the  testator's  death,  have  acknowledged  that  this 
'  advance  was  made  in  extinction  of  the  legacy,  and  discharged 
'  the  defender  accordingly.  But  the  liferentrix  and  her  husband 
<  had  no  power  to  grant  a  discharge  of  a  legacy  due  to  their  cbildren^ 

*  the  fiars,  nor  is  their  declaration  evidence  that  an  advance  to  them 
^  by  the  testator  was  meant  to  operate  as  a  revocation  of  the  legacy 

*  to  their  children.      The  father  cannot  be  allowed  to  appropriate 

*  to  himself,  by  means  of  his  own  declaration,  a  sum  bequeathed  to 

*  his  children ;  and  no  other  evidence  is  offered  that  the  testator  meant 

*  to  hold  the  advance  to  him  as  a  revocation  of  the  legacy.      It  is  said 

*  that  the  tetator  did  not  leave  funds  sufficient  to  pay  this  legacy ; 

*  bat  it  is  admitted  that  the  defender  was  heir  as  well  as  executor, 

*  and  it  is  not  averred  that  he  entered  cum  beneficio  inventarii.' 

The  defender  reclaimed,  but  the  Court  unanimously  adhered.       Judgment. 

lord  ConhoMse,  Ordinary.         Act.  Ruiherfurdt  G.  BelL         Geo.  Rutherford,  W.  S. 
Agent.  Alt.  D,  M'NeiU,  diaries  BailBe,  Alex.  Douglas,  W.  S.  Agent. 

D.  Gerk. 

T. 
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FIRST  DIVISION. 

No.  XIV.  261ft  November  1834. 

JAMES  SCOTT 

against 

WILLIAM  SCOTT. 

Writ. — Bill  of  Exchange. — Stamp  Act. — A  holograph  noU^ 
acknowledging  receipt  of  a  sum  of  moneys  <  trfttcA  I  shall  pay  when 
*  ccdledfor^  held  to  be  the  same  as  a  promisson/'note^  and  effect  re- 
fused  to  it  in  respect  it  was  not  stamped. 

The  pursuer  brought  an  action  before  the  Sheriff  of  Forfiar,  against 
the  defender,  his  father,  for  payment  of  a  variety  of  different  sums, 
and,  inter  alia,  for  payment  of  L.435,  alleged  to  have  been  advanced 
by  the  pursuer  in  loan  to  the  defender,  and  for  which  the  defender 
had  granted  the  following  letter  of  acknowledgment  on  unstamped 
paper : 

<  Hiltown  of  Dundee,  5  Mo.  27.  1822. 

<  Received  thine  this  day,  with  four  hundred  and  thirty-five 

<  pounds  sterling,  which  I  shall  pay  when  called  for.' 

<  L.435  sterling.'  (Signed)     <  William  Scott.* 
*  To  Jas.  Scottf  Grocer, 

<  HiUowny  Dundee.* 

In  defence  against  this  article,  the  defender,  besides  denying  that 
he  was  due  the  sum  sued  for,  pleaded  that  the  document  founded 
on  could  not  be  received  in  evidence,  being  truly  a  promissory-note, 
but  not  being  stamped,  it  is  of  no  effect. 

The  Sheriff  sustained  this  defence,  <  in  respect  that  the  writing, 

<  which  is  styled  in  the  summons  a  letter  of  obligation,  is  not  stamp- 

<  ed,  while,  whether  received  as  a  promissory-note  or  as  a  bond,  it 

<  can  receive  no  faith  in  judgment  without  being  so ;  and  also  in  re- 

<  spect  that  the  claim  denied  by  the  defender,  as  it  is,  to  be  well 

<  founded,  is  unsupported  by  any  other  evidence.'  And  on  advising 
a  reclaiming  petition,  with  answers,  the  Sheriff,  <  on  the  authority 

<  of  Alexander  v.  Alexander,  26th  Feb.  1830,  and  Mackintosh  v. 

<  Stewart,  13th  May  1830,  finds,  that  the  instrument,  forming  the 

<  ground  of  the  first  claim  libelled,  is  a  promissory-note,  and  therefore 

<  unavailable,  as  not  having  been  written  on  paper  duly  stamped.' 
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The  pursuer  advocated,  and  in  reference  to  the  above  claim  in  26  Not.  1834. 
the  libel,  pleaded —  ^^V^^ 

Scott  V.  Scott. 


1.  A  memorandum  or  acknowledgment  of  the  depositation  of  Pursuer's 
iBoney  in  the  hands  of  the  writer,  or  that  he  is  owing  a  sum  of    ^"^ 
money  to  another  person,  is  not  subject  to  the  stamp  laws  applica- 
ble to  bills  or  promissory-notes,  bonds  or  receipts,  and  is  admissible 

as  evidence  that  such  money  is  owing ;  1  Espinasse,  426 ;  1  Camp' 
hdlj  429 ;  Childers  v.  Barlonis ;  1  Dowling  and  Ryhnd^s  Nisi  Prius 
CaseSf  p.  8 ;  Chitfy  an  Stamp  Laws^  §  3,  p.  7,  edit.  1 829,  and  p.  21 1. 

2.  The  writing  referred  to  in  the  summons,  with  reference  to  the 
advocator's  first  claim,  is  a  mere  memorandum  or  acknowledgment ; 
and  such  acknowledgment  that  he  got  the  money,  whether  consi- 
dered per  se,  or  in  connection  with  this  writing,  is  equivalent  to  le- 
gal evidence  of  the  existence  of  the  debt. 

9.  The  writing  is  at  all  events  viewable  as  evidence  to  refute  the 
respondent's  averment,  that  the  money  which  he  acknowledges  to 
have  received  was  his  own  money,  and  not  the  advocator's ;  Hen- 
derson V.  Steele,  22d  Jan.  1 829. 

Answered — I.  The  document  upon  which  this  claim  is  founded,  Defender's 
containing  a  promise  to  pay  that  sum  on  demand,  is  a  promissory-  ^^ 
note,  and  not  being  stamped  as  such,  is  null  and  void,  and  the  want 
of  the  legal  stamp  cannot  now  be  supplied ;  Alexander  r.  Alexan- 
der, 26th  Feb.  1830;  Mackintosh  v.  Stewart,  13th  May  1830; 
(Mty  an  Bilby  334 ;  Bailey,  4 ;  Thomson  on  Bills,  6  and  7 ;  31 
Geo.  III.  c.  25,  §  19 ;  55  Geo.  III.  c.  184,  §  8. 

2.  As  the  summons  libels  exclusively  on  the  note,  it  is  not  com- 
petent, under  that  summons,  to  give  effect  to  any  other  ground  of  ac- 
tion ;  and  there  being  no  evidence  whatever  in  support  of  the  debt 
claimed,  except  the  note  produced,  that  claim  falls  to  be  repelled. 

The  Lord  Ordinary  found,  *  that  the  writing  termed  in  the  sum- 

*  mons  an  obligatory  letter,  being  an  unqualified  promise  to  pay  a 

*  certain  sum  on  demand,  is  to  be  held  a  promissory-note,  and  not 

*  being  stamped  in  terms  of  law,  cannot  be  received  as  evidence 

*  of  a  debt;  and  that  there  is  no  other  sufficient  evidence  that  the 
'  advocator's  first  claim  against  the  respondent  is  well  founded.' 

To  this  interlocutor  the  Court  unanimously  adhered.  Judgment 

Itid  Cgnkanwe,  Ordinary.  For  Advocator,  Dean  o/Fac,  {BbpetJ  Cvninghame, 

Greig  ^  MorUm,  W.  S.  Agents.  Alt.  Keojf^  Chriaiiatnu  William  Mtlkr^ 

S.  &  C.  Agent.  S.  Clerk. 

T. 
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SECOND  DIVISION. 

No.  XV.  28^A  November  1834. 

SIR  ALEXANDER  HOPE 

offaihst 

GOVAN,  Common  Agent  in  the  Locality  of  Cupab-Fife. 

Teinds. — Heritors  possessing  their  teinds  by  tacit  relocation  under  ex* 
pired  tacks,  are  entitled  to  be  postponed  in  a  locality  to  such  €ts  have 
produced  neither  tacks  nor  any  lieritabU  rights  to  t/ieir  lands* 

Sir  Alexander  Hope  is  proprietor  of  102  acres  of  Cupar  Muir, 
situated  in  the  parish  of  Cupar- Fife.  Those  lands  had  been  origi- 
nally acquired  by  his  ancestor  from  the  burgh  of  Cupar,  and  whilst 
they  belonged  to  the  burgh,  no  teinds  had  ever  been  paid  for  them. 
The  proprietor,  however,  had  no  title  but  a  feu-charter,  dated  in  1751, 
and  regular  progresses  following  thereupon,  without  any  con  veyaoce 
of  the  teinds.  In  making  up  the  interim  scheme  of  locality  appli- 
cable to  augmentations  granted  in  1806  and  1830,  the  commoa 
agent  postponed  certain  heritors  who  produced  tacks  of  their  teinds 
which  had  expired  in  1811  and  1822,  and  had  continued  to  possess 
them  since  these  dates,  by  tacit  relocation,  without  any  interrupdoa 
of  their  possession  by  inhibition  or  otherwise,  whom  he  placed  ia 
class  No.  6,  to  Sir  Alexander  Hope,  and  the  other  heritors  who  pro- 
duced no  right  to  their  teinds,  whom  he  placed  in  class  No.  5« 

Pursuer's  Sir  Alexander  objected,  doidpleaded — That  heritors  who  possessed 

their  teinds  merely  by  tacit  relocation,  after  the  expiry  of  their  tacks, 
had  no  heritable  rights  to  their  teinds,  and  were  consequently  in  no 
better  situation  than  heritors  who  had  produced  no  titles  to  tbeir 
teinds ;  amongst  whom,  consequently,  they  ought  to  be  classed  pan 
passu :  and  in  support  of  this  proposition  he  relied  on  a  judgment 
of  the  Lord  Ordinary  Dreghorn,  in  the  locality  of  Kirkliston,  on  as 
objection  for  Wishart  of  Foxhall,  pronounced  on  the  11th  March 
1789,  some,  weeks  after  the  date  of  the  judgment  of  the  Court  in 
the  same  locality,  on  the  17th  Dec.  1788,  reported  in  the  Dictionary^ 
p.  15,326,  in  which  the  Lord  Ordinary  repelled  objections  made  by 
Mr  Wishart  apparently  on  the  ground  that  he  had  possessed  merely 
by  tacit  relocation  for  upwards  of  a  century,  and  had  obtained  no 
renewal  of  his  tack,  the  other  heritor,  Mr  Gibson  Wright,  the  ob- 
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jeetor  in  the  reported  case^  having  obtained  a  renewal  of  his  tack  28  Not.  1834. 
daring  the  dependence  of  the  locality.  ^^t^Y^^ 

Hope  r. 
Govan. 

The  common  agent  answered — That  the  decision  in  the  case  of  the    . 

lodity  of  Kirkliston^  17th  Dec  1768y  was  decisive  of  the  present  pfj^''^^^'*'' 
qoestion,  and  had  been  confirmed  by  the  subsequent  judgment  in 
tke  locality  of  St  Cyrus,  25th  May  1827^  fShaw,  Teind  Cam); 
t]iat  the  only  person  interested  in  objecting  to  the  possession  of  the 
lieritors  in  class  No.  6,  under  tacit  relocation,  was  the  titular,  who 
might  raise  inhibition  to  interrupt  their  possession,  and  so  take  their 
whole  teinds  himself;  but  that  the  other  heritors,  who  had  no  title 
of  possession  whatever  to  their  teinds,  and  consequently  were  pri- 
marily liable  in  the  locality,  could  have  no  interest  and  no  right  to 
object 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  <  The 
^  Lord  Ordinary  having  resumed  consideration  of  these  objections, 
'  with  the  answers  thereto  for  the  common  agent,  and  whole  pro- 
'  eeas,  repels  the  objections,  and  approves  of  the  scheme  of  locality, 

<  as  made  up ;  finds  the  objector  liable  in  expenses ;  allows  an  ac« 
'  count  thereof  to  be  gpven  in ;  and  remits  the  same,  when  lodged, 

*  to  the  Auditor  to  be  taxed.' 

'Sote, — <  It  seems  plain  that  the  objector  has  produced  nothing 
'  which  can  be  regarded  as  an  heritable  right  to  his  teinds. 

'  Upon  the  other  point,  the  second  decision,  in  the  case  of  Kirk- 
'listOD,  (that  with  Wishart,  in  March  1789,)  occasions  some  diffi« 
'  culty ;  but  the  Lord  Ordinary  does  not  think  that  the  authority  of 

<  that  judgment,  pronounced  after  very  little  discussion,  and  never 
'  sabmitted  to  the  Inner- House,  can  outweigh  that  of  the  solemn  de- 

*  cinoa  of  19th  December  1788»  or  admit  of  being  reconciled  with 
'  it,  by  the  supposition)  that  the  last-mentioned  decision  proceeded 

*  npon  the  groiiBd  of  the  tack  having  been  renewed  pendente  lite,  and 
'  the  right  of  the  tacksman  having  been  sustained  entirely  on  that 

*  leaewaL  The  case  is  reported,  and  seems  to  have  been  argued 
^  thronghoat  upon  the  effect  of  tacit  relocation  alone,  which  this  by- 
'pothesis  would  exclude  from  consideration;  and  the  judgment  ex- 

*  preasly  bears,  that  <  as  Mr  G.  Wright  possessed  his  teinds  by  tacit 
«  relocation,  when  the  process  of  augmentation  was  raised,  he  must 
^  be  considered  as  a  tadcsman  of  the  teinds  at  the  timei  and  that  his 
^  case  cannot  be  assimilated  to  that  of  an  heritor,  having  no  right  to 
^  his  teinds  when  a  process  is  raised,  and  merely  obtaining  a  tack  of 
^  them  after  the  augmentation  was  granted.'  This  judgment  was 
'  twiee  adhered  to  by  the  Courts  the  second  reclaiming  petition  be*- 
'  lag  rsfiioed  withoat  answers ;  and  it  is  repotted  at  the  distance  of 
'  Kreral  years  thereafter^  without  the  least  apparent  suspicion,  on 
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Hope  V. 
Govan. 


28Noy.]834ib  *  the  part  of  the  learned  reporters,  that  its  authority  bad  been  de- 
^  stroyed  by  a  subsequent  judgment  of  the  Lord  Ordinary  in  the 

<  same  process,  in  March  1789. 
^  The  reported  judgment  seems  also  to  be  in  accordance  with  the 

<  principles  of  the  law  of  tacit  relocation,  which  have  been  always 

*  recognised  as  equally  applicable  to  cases  of  teinds  as  of  other  sub- 

*  jects,  and  effect  seems  to  have  been  deliberately  given  to  these 

*  principles  in  the  very  recent  case  of  St  Cyrus,  25th  May  1827. 
'  Both  the  tacks  objected  to  were  current  for  years  after  the  first 

<  augmentation  in  1808/ 


Judgment 


Sir  Alexander  Hope  reclaimed^  but  the  Court  unanimously  ad- 
hered. 


Lord  Ordinary,  Jeffir^,    Act.  Dean  ofFac  ^ Hope.  J     Alt.  Keay  and  S*  JSar.    Jee, 
Hope,  and  John  Govan,  Agents.         Temd  Clerk. 

u. 


SECOND  DIVISION. 


No.  XVI. 


29th  November  1834. 


ANDERSON 

offaiTist 
MUIR. 


Poor. — Public  Officer. — Summary  Application. — A  petition 
and  complaint  against  a  session-clerk,  for  not  receiving  a  petition  ad- 
dressed to  the  kirk*  session  and  heritor s,  dismissed  as  frivolous  and 
incompetent^  in  respect  that  the  clerk  acted  under  the  orders  of  the 
kirk'session,  and  that  the  application  ought  to  have  been  made  to  the 
minister  ;  and  also,  that  no  complaint  had  been  made  to  Hie  kirlr 
session* 

Anderson  had  a  supposed  claim  against  the  heritors  and  kirk' 
session  of  Dysart,  for  the  aliment  of  a  pauper  child  which  had  beea 
nursed  by  his  wife.  He  accordingly  made  an  application  to  the  kirk- 
session,  on  the  27th  November  1832,  and  at  the  same  time  wrote  to 
the  first  minister  of  the  parish  on  the  subject.  The  kirk^sessioii,  oo 
considering  this  application,  refused  to  grant  the  same,  but  gave  no 
written  deliverance  upon  it.  Anderson  afterwards,  on  the  26th 
January  1833,  lodged  another  petition  with  Muir,  the  session-clerky 
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vUresBed  to  the  heritors  and  kirk-semon.     Muir  laid  this  petition  29  Nov.  1834. 

idbrc  the  session,  who  informed  him,  that  he  had  no  right  to  receive     >*"v^^ 

apetidon  addressed  to  the  heritors  and  kirk-session,  he  not  being  Muin^*^^* 

the  derk  of  the  heritors,  and  having  no  powers  to  convene  that 

body.   The  petition  was  accordingly  given  back  to  Anderson.     He 

Wever  presented  a  third  petition,  of  date  20  th  September  1833, 

idU  addressed  to  the  same  body,  which  Muir  refused  to  receive ; 

aod  Anderson  thereupon  presented  a  petition  and  complaint  against 

kim  to  the  Court  of  Session,  praying  the  Court  to  find,  <  that  it 

^was  the  duty  of  the  said  William  Muir,  as  session- clerk  of  the 

*  parish  of  Dysart,  to  receive  the  petition  presented  to  him  by  the 

<  petitioner,  and  to  lay  it  before  the  kirk-session  and  heritors  of  the 

<  parish  of  Dysart,  in  regular  meeting  assembled,  and  to  ordain  and 

<  appoint  the  said  William  Muir  immediately  to  receive  the  said 

<  petition,  and  to  lay  it  before  the  next  meeting  of  the  kirk-session 

*  and  heritors,  in  order  that  the  petitioner  may  obtain  a  deliverance 
'  thereon,'  &c«  This  petition  being  followed  by  answers,  the  Lord 
Ordinary  took  the  same  to  report  by  the  following  interlocutor  and 
note :  *  The  Lord  Ordinary  having  considered  the  petition  and  com- 
'  phunt,  with  the  revised  answers,  and  this  minute  and  the  answers^ 
^  and  heard  parties'  procurators,  and  thereafter  considered  the  case 
^  at  aviaandum,  makes  avisandum  with  the  cause  to  the  Court,  and 

*  appoints  printed  copies  of  the  several  papers  above  mentioned  to 

*  be  put  into  the  boxes  of  the  Lords  of  the  Second  Division  of  the 

*  Coort,  in  order  to  be  reported.' 

Nate, — <  This  seems  to  the  Lord  Ordinary  to  be  a  very  ground- 
^  leas,  if  not  an  incompetent,  compUdnt.  It  is  now  admitted  in  the 
<minote,  that  the  oomplainer  had  made  his  claim  to  the  kirk- 
^  seasion,  that  they  had  it  regularly  before  them  at  a  meeting,  and 
^  that  he  was  personally  called  into  their  presence  on  the  subject. 

*  If  they  did  not  duly  consider  it, — or  hear  him  on  the  grounds  of 

*  i^ — or  if  they  unduly  refused  to  make  a  written  deliverance,  that 
'  sorely  was  no  fault  of  the  session-clerk,  and  the  complaint  should 
'  haye  been  against  the  kirk-session.     He  states  that,  in  fact,  the 

<  oomphdner  was  fully  heard,  and  allowed  more  than  once  to  say  all 

<  that  he  had  to  say ;  and  that  it  is  not  the  practice  of  kirk-sessions 
^  to  make  written  deliverances  on  such  applications, — which  is  cer- 
^  tainly  true.  But  assuming  all  this  to  stand  otherwise,  no  respon- 
^  sibility  could  lie  with  the  clerk.  Then  it  appears  that  the  com* 
^  plainer  and  his  agents  were  in  direct  communication  with  the  mi* 
^  Ulster,  Mr  Murray,  on  the  subject,  and  were  distinctiy  told  that» 

*  if  the  petition  for  the  complainer  to  the  kirk-session,  which  had 
^  been  given  back  to  him,  were  <  returned  to  him,'  it  would  be 
^Ud  before  the  members  of  the  session  for  their  consideration. 
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89  Not.  1834.  <  This  waB  on  the  5th  September.     Instead  of  following  this  pltm 

<  course,  the  complainer,  on  the  t26th  September,  sends  to  the  re* 

*  spondent,  the  elerk  of  the  kirk-session,  a  petition,  not  addreased 

*  to  that  body,  bat  to  the  heritors  and  kirk-session,  to  which  jobt 

*  body  he  never  was  derk,  and  which  he  had  no  power  to  caii  to* 

*  gether.     The  respondent  says,  that  he  refosed  to  receive  it,  be* 

*  cause  he  had  been  instructed  so  to  do  by  the  minister  and  kirk- 
^  session,  in  consequence  of  another  similar  petition  which  had  been 

*  previously  laid  before  thenu     Bat  sopposing  that  it  were  other* 

*  wise,  why  did  not  the  complainer  himself  apply  to  the  minister, 

*  if  he  thought  such  a  petition  competent,  or  that  the  respondent 

<  had  done  wrong  in  refusing  to  receive  it  ?  And  now,  when  the 

*  complainer,  instead  of  applying  to  the  respondentia  saperion, 

<  comes  to  the  Court  of  Session  with  this  complaint,  the  question 

<  is,  whether  the  respondent  is  liable  to  any  complaint  for  not  re- 

<  oeiving  a  petition  addressed  to  a  body  for  whom  he  was  under  no 

*  obligation  to  act,  and  whom  it  did  not  belong  to  him  to  oonstitate 

<  or  convene  in  the  parish  ?  The  Lord  Ordinary  thinks  that  he 
^  clearly  is  not ;  and  he  must  own  that  he  finds  it  difficult  to  so* 

<  count  for  a  complaint  being  presented  in  such  circumstances.' 

When  the  case  first  came  before  the  Court  on  the  petition  and 
oompiaint,  with  the  answers,  the  Judges  were  much  divided  in 
opinion  on  the  competency  of  the  complaint.  It  was  aftsrwaids 
argued  in  minutes  of  debate,  on  advising  whidi, 
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The  Lord  Jusftice-Clerk  said-— When  I  locrfc  at  the  terms  of  tbe 
letter  written  by  the  complainer  to  the  respondent  on  A»  SStii 
January  1833,  and  which  requests  that  he  will,  *  as  se8Bion*eierk, 
<  call  a  meeting  of  the  heri(x>rs  and  kirk-session  of  the  parish  of 
*  Dysart,  on  ten  days'  notice  from  this  date,'  the  first  question  that 
seems  to  me  is,  whether  the  sesMon-derk  had  any  right  or  aatbo* 
rity  to  do  what  is  here  required  of  him  ?  Now,  I  ani  dear  that  he 
had  no  such  right.  The  session-clerk  has  no  authority  to  call  m^^^ 
ings  of  the  heritors  and  kirk-session*  It  is  the  province  of  the  nn*- 
nister  to  do  so,  as  is  provided  in  the  proclamation  and  ststiite 
1692.  Looking  therefore  upon  tikis  as  the  original  apptieatien  and 
basis  of  every  thing  which  followed,  the  only  question  that  renains 
is,  whether  a  summary  petition  and  complaint  of  this  nature,  i^ 
reoted  not  against  the  minister,  who  alone  could  call  the  heritors  ^ 
gether,  but  against  the  session-clerk,  ean  be  sostained  ?  I  ^^  '^ 
oannot,  and  am  therefore  (qt  dismissing  this  complaint. 

Lord  Glenlee  was  of  the  same  opinion. 
.    Lord  Mtadowhank. — I  remain  of  the  opinion  which  I  fiirinrf  o* 
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the  fint  cmuideratioi!!  of  this  petition  and  izomplaint,  and  think  that  89  No?.  1884.      i 
it  must  be  sustained.     I  do  not  enter  into  the  merits  of  the  claim    ^^"^V^^ 
■ade  by  the  petitioner  upon  the  heritors  and  kirk-session,  with  which  ^^"^^"^  ^ 
we  have  nothing  to  do  at  present    The  only  question  before  us  is      — 7— 
19  to  the  competency  of  this  petition  and  comjplaint.     In  the  first  qI^^  ^^ 
place  it  is  dear,  that  the  only  party  to  whom  the  petitioner  could 
make  his  appHcation,  was  to  a  meeting  of  the  heritors  and  kirk-ses- 
aioo.    If  he  had  gone  to  the  Sheriff,  or  any  other  judge,  his  claim, 
being  a  demand  on  the  poor's  money  of  the  parish,  would  have  been 
disniased  as  incompetent.     Secondly,  it  is  clear,  that  the  whole 
funds  collected  for  the  relief  of  the  poor,  whether  by  voluntary 
eontribudon  or  by  assessment,  are  under  the  management  of  the 
joint  body  of  heritors  and  kirk-session  acting  together.  The  kirk-ses- 
flioD,  as  such,  have  nothing  to  do  with  them.     It  may  be  very  true 
that  the  heritors  frequently  do  not  attend  such  meetings ;  but  if  they 
aresimmnoned  thereto,  they  are  held  to  be  present;  and  the  mini- 
ster and  members  of  the  kirk-session,  in  tliat  case,  act  in  the  capa- 
dty  of  a  meeting  of  heritors  and  kirk-session  jointly.     But  unless 
the  heritors  are  summoned,  the  kirk-session  alone  have  no  right  to 
interfere  with,  or  to  distribute,  the  funds  collected  for  the  support 
of  the  poor ;  and  no  meeting  for  that  purpose  can  be  legally  con* 
vened,  unless  it  be  intimated  to  the  heritors,  in  order  that  they  may 
attend  if  they  see  fit.     An  advocation  of  a  judgment  of  the  kirk- 
session  alone  would  not  be  competent :  it  must  be  from  the  heritors 
and  kirk-session  jointly.     The  next' question  to  consider  is,  what 
b  the  proper  character  occupied  by  the  respondent,  Muir?    He 
designs  himself  as  session-clerk ;  but  the  kirk-session  has  no  funds 
legally  under  its  control,  out  of  which  its  clerk  can  be  paid. '  His 
salary  is  paid  out  of  the  poor's  money,  which  is  under  the  manage* 
ment  of  the  heritors  and  kirk-session  jointly,  and  it  is  therefore  paid 
by  that  joint  body,  and  he  must  hold  his  office  from  them.     He  is 
therefore  the  clerk  of  the  joint  meeting,  and  has  acted  as  such  at 
every  meeting  at  which  they  have  distributed  the  poor's  money,  or 
taken  claims  of  relief  under  consideration.     He  cannot  be  heard  to 
say,  that  he  is  clerk  of  the  session  alone,  and  that  he  has  nothing 
to  do  with  the  heritors.     The  minister,  I  may  observe,  is  de  jure 
moderator  of  the  kirk-session,  but  he  does  not   necessarily  or 
usually  preside  at  meetings  of  the  heritors  and  kirk-session.     We 
must  now  tlierefore  consider,  what  it  is  that  is  complained  of  in  this 
petition  and  complaint     It  appears  that  the  petitioner,  after  va- 
rious proceedings,  is  advised  to  lodge  his  application  with  the  ses- 
non-derk,  in  order  that  it  might  be  laid  before  a  meeting;  but  the 
lession-derk  refuses  to  receive  it,  because  it  appears  to  him  that  the 
kirk-session  wiil  refuse  to  entertain  it.     This  is  an  intolerable  pro* 
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99  NoY.  1834.  position.  The  clerk  had  nothing  to  do  with  the  terms  or  the  merits 
of  the  application.  It  was  his  business  to  receive  it,  and  to  lay  it  be- 
fore the  next  meeting  of  heritors  and  kirk-session  that  should  be  le- 
gally convened.  The  complainer  had  no  remedy  but  to  come  to 
this  Court  by  petition  and  complaint,  in  the  way  he  has  done.  An 
application  to  the  Sheriff  would  have  been  incompetent.  I  think, 
therefore,  that  the  respondent  did  not  do  his  duty ;  and  on  adverting 
to  the  prayer  of  the  petition,  it  appears  to  me  to  be  the  only  cor- 
rect one  that  could  have  been  framed. 

It  is  said,  both  by  the  respondent  and  by  the  Lord  Ordinary  in 
his  note,  that  it  is  not  the  practice  of  kirk-sessions  to  make  written 
deliverances  on  such  applications.  I  do  not  know  what  may  be 
the  practice  of  this  kirk-session,  bnt  I  can  only  say,  that  if  they 
do  not  do  so  on  a  written  application,  they  are  wanting  in  their 
duty. 

Ijyrd  Medwyn. — I  entirely  agree  in  the  opinion,  that  we  have 
nothing  at  present  to  do  with  the  merits  of  the  application  made 
by  the  petitioner  to  the  kirk-session,  and  that  the  only  question 
now  before  us  is,  whether  the  respondent  failed  in  his  duty  as  ^s- 
sion-clerk.  The  facts  of  the  case  are  admitted  to  be,  that  the  com- 
plainer originally  presented  a  petition  to  the  kirk-session,  which 
was  laid  before  that  body  and  considered  by  them,  although  they 
gave  no  deliverance  thereon.  He  then  gave  in  a  second  applica-^ 
tion,  in  January  1833,  addressed  to  the  heritors  and  kirk-session, 
which  the  respondent  received ;  but  the  kirk-session  again  refused  it 
without  any  deliverance,  and  directed  the  respondent  not  to  receive  it 
in  these  terms.  He  is  afterwards  informed,  that  if  he  will  lodge 
a  petition  to  the  minister  and  kirk-session,  it  will  be  laid  before  the 
session  for  their  consideration ;  but  instead  of  this,  he  gives  the  re- 
spondent another  petition,  addressed  to  the  heritors  and  kirk-ses- 
sion, which  the  respondent,  not  being  the  clerk  of  the  heritors,  de- 
clined to  receive.  It  is  of  importance  to  ascertain  the  proper  capa- 
city in  which  the  respondent  acted.  He  is  designed  simply  session- 
clerk,  and  I  have  no  idea  that  it  follows  that  the  session-clerk  is  eo 
ipso  clerk  of  the  meetings  of  heritors  and  kirk-session,  merely  be- 
cause his  salary  may  be  paid  out  of  the  poor's  funds.  I  am  not 
aware  that  the  heritors  and  kirk-session,  acting  jointly,  and  not  be- 
ing a  permanent  body  or  court,  like  the  kirk-session,  have  any  offi- 
cisJ  clerk;  but  I  rather  suppose,  that  each  meeting  chooses  its 
clerk  pro  hac  vice,  and  although  the  session-clerk  may  be  generally 
taken,  this  does  not  constitute  him  permanent  clerk  to  the  body. 
It  is  therefore  clear,  that  the  respondent  had  no  power  to  comply 
with  the  detuand  made  in  the  letter  of  28th  January  1633,  that  he 
should  call  a  meeting  of  the  heritors  and  kirk-session,  for  he  had  no 
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right  to  do  80«    He  was  not  their  clerk ;  and  even  if  he  had  been  so,  29  Nov.  1834. 
he  was  most  certainly  not  the  convener  of  that  body.      Then    ^^^V^*' 
comes  the  letter  of  5th  September  1833,  addressed  by  Mr  Tosh,  on  ^"'^^."^° ""' 
behalf  of  the  minister  of  the  parish,  to  the  complainer's  agents,  and 


sayingf,  that  if  he  will  lodge  his  application  with  the  session^clerk,  q^„^°  ^^ 
it  will  be  laid  before  the  members  of  the  session  for  their  conside* 
lation.  Now,  if  the  complainer  was  not  satisfied  with  this,  but 
Uy  bring  his  application  before  the  heritors  also,  his  course 
clearly  to  have  applied  to  the  minister,  who  alone  has  power, 
by  statute,  to  convene  meetings  of  the  heritors  and  kirk-session, 
requiring  him  to  summon  such  a  meeting  from  the  pulpit,  for  the 
purpose  of  taking  his  application  into  consideration. 

I  therefore  do  not  think  that  it  was  competent  for  him  to  proceed 
in  the  way  in  which  he  did,  and  still  less  to  bring  this  session-clerk 
at  once  by  petition  and  complaint  before  this  Court,  without  apply- 
ing first  to  the  inferior  court  of  which  he  was  clerk,  and  asking  re- 
dress from  them  for  the  official  malversation  of  their  officer.  There  is 
only  one  authority  quoted  in  support  of  this  manner  of  proceeding 
by  snmmary  petition  and  complaint  in  this  Court,  against  the  clerks 
of  inferior  conrts,  viz.  that  of  Angus  in  1741,  reported  by  Lord  Kil- 
kenan,  (M.  14,976) ;  and  when  I  look  at  that  report,  and  find  the 
very  significant  note  of  interrogation  by  Kiikerran  in  the  rubric  of 
the  decision,  and  that  no  objection  was  taken  there  to  the  compe- 
tency, I  cannot  think  that  that  decision  afibrds  much  sanction  to 
such  a  proceeding  as  this. 

The  Courty  accordingly,  dismissed  the  petition  and  complaint.      Judgment. 

liord  Ordinary,  Momeniff,  Act.  Maiiland,  Alt  S.  More,  Mackenzie  jr 

Mac/arUme,  and  Wm.  PoOocIr,  S,S.a  Agents.         7.  Clerk. 

u. 


FIRST  DIVISION. 
No.  XVII.  2d  Decendfer  1834. 

EARL  OF  DUNMORE 
offaiTist 
WALTER  DICKSON,  W.  S.  Common  Agent  in  the  rank- 
ing OF  Haeris* 

Ranking  and  Sale. — Stat.  54.  Geo.  III.  c.  137,  §  6. — TTie 

f2 


82 


DECISIONS  OF  THE 


No.  16. 


Anderson  v. 
Muir. 

Opinion  of 
Court. 


99  NoY.  1834.  position.  The  clerk  had  nothing  to  do  with  the  terms  or  the  merits 
of  the  application.  It  was  his  business  to  receive  it,  and  to  lay  it  be- 
fore the  next  meeting  of  heritors  and  kirk-session  that  should  be  le- 
gally convened.  The  complainer  had  no  remedy  but  to  come  fo 
this  Court  by  petition  and  complaint,  in  the  way  he  has  done.  An 
application  to  the  Sheriff  would  have  been  incompetent  I  think, 
thereforci  that  the  respondent  did  not  do  his  duty;  and  on  adverting 
to  the  prayer  of  the  petition,  it  appears  to  me  to  be  the  only  eor- 
rect  one  that  could  have  been  framed. 

It  is  said,  both  by  the  rei^ondent  and  by  the  Lord  Ordinary  in 
his  note,  that  it  is  not  the  practice  of  kirk-sessions  to  make  written 
deliverances  on  such  applications.  I  do  not  know  what  may  be 
the  practice  of  this  kirk-session,  but  I  can  only  say,  that  if  they 
do  not  do  so  on  a  written  application,  they  are  wanting  in  their 
duty. 

Ijord  Medwyn. — I  entirely  agree  in  the  opinion,  that  we  have 
nothing  at  present  to  do  with  the  merits  of  the  application  made 
by  the  petitioner  to  the  kirk-session,  and  that  the  only  question 
now  before  us  is,  whether  the  respondent  failed  in  his  duty  as  ses- 
sion-clerk.  The  facts  of  the  case  are  admitted  to  be,  that  the  corn- 
plainer  originally  presented  a  petition  to  the  kirk-s^ssion,  whieh 
was  laid  before  that  body  and  considered  by  them,  although  they 
gave  no  deliverance  thereon.  He  then  gave  in  a  second  applies* 
tion,  in  January  1833,  addressed  to  the  heritors  and  kirk-session, 
which  the  respondent  received ;  but  the  kirk-session  again  refused  it 
without  any  deliverance,  and  directed  the  respondent  not  to  receive  it 
in  these  terms.  He  is  afterwards  informed,  that  if  he  will  lodge 
a  petition  to  the  minister  and  kirk-session,  it  will  be  laid  before  the 
session  for  their  consideration ;  but  instead  of  this,  he  gives  the  re- 
spondent another  petition,  addressed  to  the  heritors  and  kirk-ses- 
sion, which  the  respondent,  not  being  the  clerk  of  the  heritors,  de- 
clined to  receive.  It  is  of  importance  to  ascertain  the  proper  capa- 
city in  which  the  respondent  acted.  He  is  designed  simply  session- 
clerk,  and  I  have  no  idea  that  it  follows  that  the  session-clerk  is  eo 
ipso  clerk  of  the  meetings  of  heritors  and  kirk-session,  merely  be- 
cause his  salary  may  be  paid  out  of  the  poor's  funds.  I  am  not 
aware  that  the  heritors  and  kirk-session,  acting  jointly,  and  not  be- 
ing a  perihanent  body  or  court,  like  the  kirk-session,  have  any  offi- 
cii clerk;  but  I  rather  suppose,  that  each  meeting  chooses  its 
clerk  pro  hac  vice,  and  although  the  session-clerk  may  be  generally 
taken,  this  does  not  constitute  him  permanent  clerk  to  the  body. 
It  is  therefore  clear,  that  the  respondent  had  no  power  to  comply 
with  the  detnand  made  in  the  letter  of  28th  January  1833,  that  be 
should  call  a  meeting  of  the  heritors  and  kirk-session,  for  he  had  no 
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i%lit  to  do  so.    He  was  not  their  clerk ;  and  eyen  if  he  had  been  so,  29  Nov.  1834. 
ht  was  most  certainly  not  the  convener  of  that  body.      Then    ^^^N^^ 
comes  the  letter  of  5th  September  1833,  addressed  by  Mr  Tosh,  on  ^^'^"^'' ""' 
bebalf  of  the  minister  of  the  parish,  to  the  complainer's  agents,  and 


fojiagj  that  if  he  will  lodge  his  application  with  the  session-clerk,  q^„^^*^  ^^ 
it  will  be  laid  before  the  members  of  the  session  for  their  conside* 
ndon.  Now,  if  the  complainer  was  not  satisfied  with  this,  but 
wnhed  to  bring  his  application  before  the  heritors  also,  his  course 
was  clearly  to  have  a[^lied  to  the  minister,  who  alone  has  power, 
i^  statute,  to  convene  meetings  of  the  heritors  and  kirk-session, 
reqairing  him  to  summon  such  a  meeting  from  the  pulpit,  for  the 
purpose  of  taking  his  application  into  oonsideradon. 

I  therefore  do  not  think  that  it  was  competent  for  him  to  proceed 
ID  the  way  in  which  he  did,  and  still  less  to  bring  this  session-clerk 
at  once  by  petition  and  complaint  before  this  Court,  without  apply- 
ing fint  to  the  inferior  court  of  which  he  was  clerk,  and  asking  re- 
dress from  them  for  the  official  malversation  of  their  officer.  There  is 
only  one  authority  quoted  in  support  of  this  manner  of  proceeding 
bysnmmary  petition  and  complaint  in  this  Court,  against  the  clerks 
of  inferior  courts,  viz.  that  of  Angus  in  1741,  reported  by  Lord  Kil- 
kerran,  (M.  14,976) ;  and  when  I  look  at  that  report,  and  find  the 
Tery  significant  note  of  interrogation  by  Kiikerran  in  the  rubric  of 
the  decision,  and  that  no  objection  was  taken  there  to  the  compe- 
tency, I  cannot  think  that  that  decision  afibrds  much  sanction  to 
such  a  proceeding  as  this. 

The  Court,  accordingly,  dismissed  tlie  petition  and  complaint.      Judgment, 

Lavd  Ovdinaiy,  Mmapoffi  Act.  MaUland*  Alt.  S,  More.  Mackenzie  jr 

Marfarkae,  aod  Wm,  PoOock,  S.S.C.  Agents.         T.  Clerk. 

u. 
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t  Dec.  1834.        Court  cannot  authorise  consignation  of  the  price  of  subjects  purcbasei 
^^V^^        in  a  ranhina  and  sale  in  any  other  bank  than  one  of  those  express 

Earl  of  Dun*         ,.,.», 

more  v  Dick-      ^  mentioned  tn  the  above  statute. 


SOD. 


The  estate  of  Harris  having  been  exposed  to  judicial  sale,  the  Earl 
of  Dunmore  became  the  purchaser,  at  the  price  of  about  L.60,000| 
and  lodged  a  bond  of  caution  for  the  price,  and  for  implement  of 
the  obligations  incumbent  on  him  by  the  articles  of  roup,  and  a  de- 
cree of  sale  was  afterwards  pronounced  in  his  favour.  The  rank- 
ing not  having  been  sufficiently  far  advanced  to  admit  of  payment 
being  received,  and  some  defects  having  been  discovered  in  the 
title-deeds.  Lord  Dunmore,  who  had  made  arrangements  for  pay- 
ment of  the  price,  and  was  anxious  to  get  his  cautioners  relieved, 
and  the  bond  of  caution  delivered  up,  consigned  in  the  Commercial 
Bank  of  Scotland  the  full  price,  with  interest ;  and  he  presented  a 
petition  to  the  Court,  narrating  the  purchase,  and  the  consignation 
in  the  Commercial  Bank,  where  he  was  in  the  custom  of  transact^ 
ing  business ;  and  farther,  stating,  that  if  the  Court  thought  proper 
to  name  any  other  bank,  and,  in  particular,  either  the  Bank  of  Scot^ 
land,  the  Royal  Bank,  or  the  British  Linen  Company,  mentioned 
in  the  act  54.  Geo.  III.  c.  137,  §  6,  for  ordinary  consignations  ia 
judicial  sales,  where  no  difficulties  as  to  the  purchaser's  tide  occur, 
and  where  he  has  no  right  of  afterwards  objecting  to  the  uplifting 
and  application,  of  the  price  so  consigned,  he  had  no  objections  to 
the  money  being  transferred  to  such  other  bank.  The  petition 
prayed  the  Court  ^  to  approve  of  the  consignation,  and  to  exoner 

<  and  discharge  the  petitioner  and  his  cautioners  of  the  said  prices, 
^  and  grant  warrant  to,  and  authorise  or  ordain  the  Clerks  of  Court 
'  to  deliver  up  the  bond  of  caution,'  &c. 

Answers  were  given  in  to  this  petition  for  Walter  Dickson, 
writer  to  the  signet,  common  agent  in  the  ranking,  referring  to  the 
54.  Geo.  III.  c.  137,  the  6th  section  of  which  provides,  *  that  in 

*  every  case  of  a  sale  under  the  authority  of  the  Court  of  Session,  it 

*  shall  be  lawful  to  the  purchaser,  at  every  term  of  Whitsunday  or 
^  Martinmas  subsequent  to  the  term  of  payment  of  the  price,  to 

<  lodge  the  price,  with  the  interest  due  upon  it,  in  the  Royal  Bank 

<  or  Bank  of  Scotland,  or  the  Bank  of  the  British  Linen  Company, 
^  at  such  interest  as  could  be  procured  for  it ;  by  doing  which,  and 

*  by  giving  notice  thereof  to  the  agent  who  carried  on  the  sale,  he 

<  shall  be  discharged  of  said  price.'  The  offer  to  consign  in  the 
Commercial  Bank  was  not  in  terms  of  the  Act  of  Parliament,  not 
being  one  of  the  banks  therein  mentioned.  There  was  therefore  no 
consignation,  in  terms  of  the  statute,  to  entitle  the  petitioner  to  be 
discharged  of  the  price.    If  the  petitioner  availed  himself  of  the  pri- 
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irilege  of  the  statute,  he  was  bound  to  foUow  out  the  conditions  on  2  Dec.  1834. 
wbich  that  privilege  was  granted ;  but  the  Court  could  not  ap-     ^^^V*^ 
piore  of  a  consignation  not  made  in  terms  of  the  statute.  ^^^  ^  j^V"^^ 


ton. 


The  Court  were  unanimously  of  opinion,  that  they  had  no  power  Judgment. 
to  ssnction  consignation  in  any  other  bank  than  one  of  those  ex* 
presfily  mentioned  in  the  statute,  and  therefore  they  refused  the 
petition. 


Ar  PedtJODcr,  SoL-  Gat.  (Shme,)  Tmt,  TaU  jr  Young,  W.  S.  Agents.  For 

BeapoodeDt,  AiL  Andenon.         Waker  Dicksou,  W.  S.  Agent.         S,  Clerk. 

T. 


FIRST  DIVISION. 

No.  XVIII.  4rt  December  1834. 

Mrs  £.  MILLER  and  HUSBAND 

offainsi 
FARQUHARSON. 

Writ. — Biix.  ov  Exchange. — A  document^  whereby  tlie  debtors 
achunokdged  the  receipt  of  a  certain  sum  of  money ^  and  obliged 
tkenudves  to  pay  interest  at  the  rate  of  5  per  cent,  per  annum^  and 
\  to  *  repay  tlie  principal  at  any  time  on  getting  six  months^  notice^* 
hdd  not  to  be  a  promissory-note,  but  an  ordinary  obligation  of  debt, 
on  vMch  action  was  competent,  although  unstamped. 

The  pursuers,  as  representatives  of  the  late  Margaret  Miller,  in 
viioae  fiiTour  the  following  obligation  had  been  granted,  on  her  ad- 
vioctng  to  the  parties,  (as  alleged  by  the  pursuers,)  the  sum  of  L.  80 
sterliog,  brought  an  action  against  the  defender,  Mr  Farquharson, 
one  of  the  parties  who  had  signed  the  obligation,  (the  others  having 
ilied  or  become  insolvent,)  for  payment  of  the  contents.  <  Paisley, 
*AA  Naoember  1813.  We  hereby  acknowledge  to  have  received 
^from  Margaret  Miller  L.80  sterling,  for  which  we  pay  her  in- 
'  terest,  at  the  rate  of  5  per  cent  per  annum ;  and  we  oblige  our- 
*  selves  to  repay  the  principal  at  any  time,  on  getting  six  months* 
'  notice.  (Signed)  D.  &  J.  Thompson,  Robt  Farquharson, 
'  Wji.  AhgDs.' 

In  defence  it  was  inter  alia  pleaded — That  the  obligation  founded 
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4  Dec.  1834.  ori)  being  a  simple  promise  to  pay  a  certain  sum^  so  many  mtmiia 
^J"^V^*^  after  demand,  although  not  conceived  in  terms  precisely  similar 
Husband  v,  ^^  those  usually  employed  in  a  promissory-note,  was  trnly  of  the 
Farquharaon.  nature  of  such  a  doquct,  and  not  having  been  stamped,  it  was  not 
Defender's  sctionable,  and  could  not  bear  faith  in  judgment;  Alexander  v. 
Pleas.  Alexander,  26th  P'eb.  18d0 ;   Mackintosh  v.  Stewart,  Idth  May 

1830;  Price's  Representatives  v.  Smith's  Executors,  28th  Feb. 

1833. 


Pursuers' 
Pleas. 


It  was  answered — That  the  doquet  in  question  was  entirely 
different  from  those  which  had  been  held  to  be  bills  or  promb- 
sory-notes  in  the  cases  referred  to.  When  compared  with  the 
forms  of  moveable  or  personal  bonds  in  Dallas  and  in  the  Juridical 
Styles,  the  doquet  founded  on  is  as  similar  to  the  forms  there  pre- 
scribed, as  it  was  possible  to  expect  in  an  obligation  written  by  a 
party  unacquainted  with  legal  technicalities.  It  acknowledges,  in 
the  usual  terms,  the  receipt  of  the  money  lent,  and  then,  in  order  to 
shew  the  intention  of  the  parties,  that  the  loan  was  not  to  be  of  a 
temporary  nature,  (as  in  cases  where  bills  or  promissory-notes  are 
granted,)  but  to  lie  for  some  time  in  the  hands  of  the  borrower,  the 
parties  bind  themselves  to  pay  interest  to  the  lender,  <  at  the  rate 
<  of  5  per  cent,  per  annum,'  thereby  clearly  shewing  that  this  was 
the  purpose  of  the  loan.  In  this  particular  the  doquet  in  question 
is  similar  to  one  of  the  obligations  (that  for  L.400)  which,  in  the 
case  of  Alexander  r.  Alexander,  referred  to  by  the  defender,  was 
held  by  the  Court  not  to  be  in  re  mercatoria,  but  an  improbatiFe 
bond. 

Again,  the  obligation  <  to  repay  the  principal  sum  at  any  time, 
^  on  getting  six  months'  notice,'  so  &r  from  being  similar  or  ana- 
logous to  the  terms  usually  employed  in  promissory-notes  or  bills 
0t  exchange,  is  essentially  different  therefrom.  In  these  the  obli- 
gation is  to  pay  the  amount  on  a  particular  day,  or  so  many  days 
after  date,  or  so  many  days  after  sight ;  but  a  condition  to  pay  so 
many  months  after  notice  was  never  before  inserted  in  documents 
strictly  in  re  mercatoria,  and  is  substantially  the  same  as  the  condi* 
tion  of  premonition  generally  inserted  in  bonds  for  borrowed  money, 
whereby  it  is  agreed,  that  failing  the  sum  advanced  being  repaid 
within  a  specified  time  (generally  three  months  instead  of  six,  ss 
here  provided)  after  the  demand,  or  notice  of  payment  being  reqai* 
red,  is  duly  intimated,  the  party  in  right  of  the  debt  shall  be  en- 
titled to  follow  up  legal  measures  for  enforcing  payment 

The  Lord  Ordinary  assoilzied  the  defender  from  the  whole  con- 
clusions of  the  libel,  and  decerned. 
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NoU, — <  The  document  in  question  is  a  simple  aud  uQcondi-  4  Dec  1884^ 

*  dooal  proimse  to  pay  a  certain  sum  at  a  given  period,  that  is/  fiix    ^^^^^ 
'months  after  notice  of  demand.      The  words  are  perhaps  not  Huiundt. 

'  strictly  synonymous  with  those  usually  employed  in  a  promissory-  Farqubarson. 

*  note,  but  substantially  their  purport  is  the  same.  The  obligation 
'  is  materially  different  fr<Hn  one  of  those  in  Pirie's  case  founded 
'  apon  by  the  pursuer,  where  the  party  acknowledged  receipt  of  the 
*'  sum,  and  promised  not  to  pay  but  W  account  for  it,  a  condition 
'  meonsistent  with  the  nature  of  a  promissory-note.  If  the  present 
<  document  were  to  be  held  merely  as  an  agreement,  an  easy  Way 
'  would  be  afforded  for  eyadi^g  the  stamp-laws,  with  regard  to  notes 
'  and  bills.' 

The  pursaer  reclaimed;  and  at  the  advising  the  Gmr^  were  un-  Opinion  of 
aiumoiisly  of  opinion,  that  the  obligation  in  question  was  not  of  the  ^^^^ 
nature  of  a  promissory-note,  and  was  conceived  in  diffeirent  terms  from 
those  in  the  cases  referred  to  by  the  defender.  Although  not  in  the 
unial  and  tecbiilcal  phraseology,  (which  was  not  to  be  exp^ci^d  in 
the  case  of  persons  unacquainted  with  legal  forms,)  the  terms  ap' 
p$ared  to  be  subsCantiaUy  the  same  as  th<jse  made  use  of  'in  ordi-^ 
aery  bonds  for  borrowed  money'.  The  Lord  Preside  observed — 
That  in  such  questions,  no  decision  in  any  one  case  could  form  a 
eertaiD  precedent  for  another,  each  case  necessarily  depending  upon 
its  own  circumstances,  and  the  particular  terms  made  use  of. 

The  Court  therefore  altered  the  interlocutor  of  the  Lord  Ordi-  Judgment, 
aaiy,  found  that  the  doquet  founded  on  was  not  of  the  nature  of 
a  promissory-note,  and  remitted  to  the  Lord  Ordinary  to  proceed 
according. 

lonf  Cordunue^  Ordinary.  Act.  SoL-Gen,  f  Skene, J  Neaves.  John  Richard- 

m,  W.  &  Agent.         Alt.  A.  M'NeiUi        Alex.  Ntame,  Agent.        Z>.  Clerk. 

c. 


FIRST  DIVISION. 

No.  XIX.  &th  December  1834. 

CAMPBELL  MACINTOSH 

offainst 
WILLIAM  MACPHERSON. 

JcRisDicrioN.— iSxAT.  9.  Geo.  IV.  c.  68>  §  26.— TAe  Court  of 
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5  Dec.  1834.       Semon  have  no  power  to  review  any  judgment  pronotmced  by  Jus- 
^^'•V^^        tices  of  Peace f  Magistrates^  Quarter'Sessionj  or  Sheriffs  in  anyprfh 
Mm  h^I'        cccrfiiy'  under  the  above  statute. 

The  statute  0.  Geo.  IV.  c.  58|  regulates  the  granting  of  certifi- 
cates by  Justices  of  the  Peace  and  Magistrates,  authorising  persons 
to  keep  common  inns,  alehouses  and  victualling  houses  in  Scotland, 
where  ale,  beer,  spirits,  wine  and  other  exciseable  liquors,  may  be 
sold  by  retail*  After  pointing  out  the  manner  in  which  application 
for  licences,  either  to  the  Magistrates  or  the  Justices,  it  provides, 
($  14,)  that  if  any  Justice  of  the  Peace,  or  proprietor,  or  occupier  of 
any  house,  in  respect  whereof  any  such  certificate  shall  be  applied 
for,  shall  be  dissatisfied  with  any  proceeding  of  any  Justice  or  Ma- 
g^trate,  either  in  granting  or  in  refusing  a  licence,  he  may  appeal 
to  the  next  Quarter- Sessions  of  the  Peace  for  the  county.  Sect  16. 
of  the  act  provides.  That  if  any  clerk  of  the  peace  or  town^derk 
respectively  shall  knowingly  and  wilfully  issue  or  deliver  any  sack 
certificate  as  aforesaid,  contrary  to  the  deliverance  in  such  book  or 
register,  or  to  any  person  not  duly  authorised  to  receive  the  same 
by  the  Justices  or  Magistrates  assembled  at  such  general  or  district 
meeting,  or  if  any  such  clerk  shall  knowingly  and  wilfully  insert 
any  untrue  date  in  any  such  certificate,  or  shall  refuse  to  deliver 
such  certificate  to  any  person  duly  authorised  as  aforesaid  to  receive 
the  same,  every  such  clerk  shall,  for  every  such  offence,  forfeit  the 
sum  of  L.  20,  to  be  recovered  by  any  person  who  will  prosecute 
for  the  same  before  the  Sheriff  of  the  county,  during  the  period  of 
one  year  for  which  such  certiQcate  appears  to  have  been  granted, 
or  ought  to  have  been  granted,  or  within  six  months  after  the  ex- 
piry of  the  said  period. 

Sect  26.  declares,  That  no  process  of  review,  by  any  superior 
court,  of  the  judgments  pronounced  under  this  act  by  such  Justices 
of  the  Peace,  Quarter- Sessions,  or  Sheriffs,  shall  be  competent, 
either  by  advocation,  suspension,  reduction,  or  otherwise. 

Macpherson,  who  had  for  several  years  been  a  licensed  inn- 
keeper in  Inverness,  having  changed  his  residence  to  a  different 
part  of  the  town  from  where  he  formerly  resided,  applied  to  the 
Magistrates  of  Inverness,  in  terms  of  the  above  statute,  for  a  re- 
newal of  his  licence  applicable  to  his  new  residence.  The  Ma- 
gistrates refused  the  application.  Macpherson  entered  an  appeal 
to  the  next  Quarter- Sessions  of  Peace  for  the  county  of  Inverness, 
who  sustained  the  appeal,  <  recal  the  decision  complained  of;  fin<l 

<  the  appellant  entitled  to  the  renewal  of  his  certificate  claimed  by 

<  him,  and  they  direct  the  town-clerk  to  issue  such  certificate  to 
*  him  in  the  usual  form,  in  terms  of  law.' 
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Macpberson  then  produced  an  extract  of  this  judgment  to  the  5  Dec.  18S4. 

advocator,  town-clerk  of  Inverness,  and  required  of  him  a  certifi-        . 

eate  in  terms  thereof.    This  being  refused,  be  presented  a  petition  Macphenon. 

to  t&e  Sheriff,  narrating  the  proceedings,  and  concluding  that  the 
idender  should  be  decerned  and  ordained  to  issue  the  necessary 
eotificate,  that  the  pursuer  might  obtain  a  renewal  of  his  licence, 
and  to  decern  against  him  for  the  penalty  of  L.  20,  in  terms  of  the 
16di  section  of  the  statute,  for  having  refused  to  grant  the  certifi- 
cate as  required  by  the  act 

In  answer  to  this  petition  the  defender  stated,  that  he  had  trans- 
mitted to  the  Excise  a  list  of  the  persons  to  whom  the  Magistrates 
had  granted  certificates,  which  was  all  the  statute  required  him  to 
do;  that  he  was  not  responsible  for  the  Magistrates  having  re- 
fused a  certificate  to  the  pursuer ;  and  that,  as  within  burghs  the 
Magistrates  were  the  proper  judges  to  whom  certificates  were  to  be 
granted,  the  Quarter-Sessions  had  no  power  to  review  their  judg- 
ment refusing  a  certificate.  And  even  if  the  Quarter- Sessions  had 
die  right  of  review,  they  could  do  no  more  than  sustain  the  appeal 
and  remit  to  the  Mag^trates,  who  alone  had  power  to  grant  the 
certificate.  They  had  no  power  to  direct  the  defender,  as  derk  of 
the  Magistrates,  to  issue  the  certificates,  and  therefore  the  defender 
ka  not  incurred  the  penalty  in  the  statute ;  but  as  the  action  con- 
diided  not  only  for  the  penalty,  but  for  the  delivery  of  the  certifi- 
cate, which  was  not  sanctioned  by  the  clause  in  the  statute  libelled 
on,  the  action  was  not  competent  under  the  statute. 

The  Sheriff  repelled  the  objection  to  the  competency  of  the  ac- 
ticHi,  and  found,  '  that  the  defender,  in  his  official  capacity,  is 

*  bound,  by  the  final  judgment  of  the  Quarter-Sessions,  to  issue  in 
'  the  petitioner's  fiivour  the  certificate  thereby  directed  to  be  granted 
'  to  him,  in  the  same  manner  that  he  would  have  been  bound  to  do 

*  if  he  had  been  so  authorised  by  the  Magistrates  of  Inverness ;  and 

*  therefore  ordains  the  defender  forthwith  to  issue  and  deliver  the 

*  said  certificate  to  the  pursuer  in  the  usual  form  and  manner,  and 

*  for  the  purpose  mentioned  in  the  petition,  and  decerns  accordingly : 

'  Imds,  That  the  defender,  by  knowingly  and  wilfully  refusing  to  * 

*  grant  the  said  certificate,  when  required  by  the  petitioner,  has  in- 
*eorred  the  statutory  penalty  of  L.20  sterling,  and  decerns  against 
*him,  at  the  oomplainer's  instance,  for  payment  thereof:  Finds  the 
'  defender  liable  in  expenses,'  &c. 

Macintosh  then  presented  a  bill  of  advocation,  which  passed  in 
eonmon  form ;  but  upon  a  reclaiming  note  from  the  respondent, 
the  Court  remitted  to  the  Lord  Ordinary  to  refuse  the  bill  as  in- 
competent, in  respect  of  the  20th  section  of  the  above  statute, 
rhich  declares^  that  no  process  of  review  by  any  superior  court  shall 
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S  Dec.  1834.  be  cwnpetent,  either  by  advocation,  suspeDsion,  reduction  or  other- 


Macintosh  v. 
Macphenon. 


Wise. 


LordBal^of,  Ordinary.        For  Adyocator,   Dean  of  Fae.  (Bopt,)  Ivory.       Wa. 
MachenzU,  W.  S.  Agent.  Alt.  Sol^Gm.  f Skene, J  George  CvmufHg, 

W.  S.  Agent.         D,  Clerk. 

T. 


SECOND  DIVISION. 

No.  XX.  5eh  December  1884. 

MURRAY 

against 

DONALDSON  and  Others. 

Public  Officer. — Stat.  43  Geo.  III.  c.  54. — T%e  ehvrduixwU 
have  power  to  enforce  their  sentences  offainst  parochial  schoobnasten, 
by  applying  for  warrant  of  ejectment  to  the  judge  ordinary  ofik 
bounds,  independent  of  the  statute  43  Geo,  HI. ;  andapreAffterytDOt 
found  entitkd  to  depose  a  schoolmaster  summarily,  as  it  Oj^eurei 
from  their  records  that  he  had  refused  to  subserve  the  fiiimda  af 
the  church,  being  regularly  called  upon  to  do  so  at  their  meeting. 

The  pursuer,  Murray,  became  auxiliary  parochial  schoolmaster  at 
Tail,  in  the  parish  of  Canobie,  in  1811,  and  was  examined  as  saeh 
by  a  committee  of  the  presbytery,  whose  report  was  approved  of  on 
the  5  th  November  of  that  year.  On  the  5  th  March  1883,  Mr 
Donaldson,  the  minister  of  the  parish  of  Canobie,  presented' a  ped- 
tion  and  complaint  to  the  presbytery  of  Langholm  against  Mr  Mur- 
ray, bearing  that  he  was  not  only  totally  unfit  for  teaching  the  school) 
but,  inter  alia,  that  he  had  not  signed  the  formah,  nor  taken  the 
usual  oaths  to  Government,  and  that  he  was  not,  as  required  bylaw, 
a  member  of  the  established  church  of  Scotland. 

The  petition  was  served  upon  Mr  Murtby,  who  attended,  in  con- 
sequence, a  meeting  of  the  presbytery  at  Langholm,  oh  the  I9tb 
March  1833,  when  the  following  proceedings  took  place,  9B  re- 
corded in  the  minutes  of  presbytery : 

c  At  Langholm,  19th  March  1838.  The  which  day  the  presby 
*  tery  of  Langholm  being  met  and  constituted,  sederunt,  Mr  W.  B. 

<  Shaw,  moderator,  Messrs  Donaldson,  R.  Shaw  and  Barton,  clerk 

<  p.  t.    After  the  minutes  of  last  sederunt  had  been  read,  the  derk 
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reported,  that,  according  to  the  appointment  of  the  presbytery,  5  Dec.  1834^ 
he  had  iasued  warrant  of  citation  to  John  Dalgleisfa,  presbytery  ^"^v^ 
officer,  to  be  served  on  William  Murray,  teacher  of  the  aaidiiary  ^^^^^  ^a 
school  at  Tail,  in  the  parish  of  Canobie,  to  attend  the  present  Others, 
meeting,  and  that  the  officer  had  returned  an  execution,  of  date 
Ae  6th  instant,  bearing,  that  he  had  delivered  to  the  said  William 
Morray,  personally,  a  full  double  of  an  order  by  the  said  presby* 
tery,  on  the  complaint  and  petition  of  the  Reverend  James  Do- 
naldson, minister  of  said  parish,  ordaining  him  to  appear  here  to- 
day, to  answer  to  the  said  complaint,  conform  to  execution  pro- 
duced ;  and  the  said  William  Murray  having  been  called  in,  and 
having  compeared,  and  heard  the  complaint  against  him  read  over, 
declares,  that  he  did  appear  before  the  presbytery  of  Langholm, 
and  was  examined  by  them  twenty-two  years  ago,  bat  that  he  was 
not  required  to  sign  the  formula,  or  take  the  oaUis  to  Government^ 
and  that  he  was  then,  as  he  still  is,  a  member  of  the  Secession 
dinrch.  Being  further  interrogated,  whether  he.  be  willing  to 
take  the  oaths  to  Government,  declares,  he  is  ready  to  do  so,  but 
positively  refuses  to  subscribe  the  formula  of  the  established  church. 
The  above  declaration  having  been  read  over  to  him,  he  admits 
that  it  is  correct;  but  on  being  requested  to  affix  his  signature  to 
it,  refuses  to  do  so.  Whereupon  the  said  William  Murray  was 
removed,  and  the  presbytery  having  considered  the  complaint 
against  him,  and  his  declaration,  find  that  there  are  good  and  suf- 
ficient grounds,  in  conformity  with  the  laws  and  practice  of  the 
church,  to  deprive  him  of  the  office  of  schoolmaster  at  Tail,  and 
depose  him  from  said  situation :  And  they  farther  did,  and  hereby 
do  declare  the  situation  of  schoolmaster  at  Tail  vacant  from  this 
date.  The  said  William  Murray  being  again  called  in,  and  the 
above  sentence  of  the  said  presbytery  being  read  over  to  him,  he 
protested,  and  appealed  to  the  synod  of  Dumfries,  and  took  in- 
struments in  the  clerk's  hands.  The  meetii^  was  closed  with 
prayer.* 

lb  Donaldson  thereafter  presented  a  petition  to  the  Sheriff  of 
Dumfriesshire,  proceeding  upon  the  sentence  of  the  presbytery,  and 
obtained  from  him  a  summary  warrant  of  ejectment,  on  the  2 1st 
Jane  1839,  in  terms  of  the  statute  48  Geo.  III.  c.  54. 

Murray  then  raised  the  present  action  of  reduction  and  damages 
against  Mr  Donaldson,  and  the  other  members  of  the  presbytery 
of  Langholm,  to  reduce  the  sentence  of  the  presbytery,  and  warrant 
of  the  Sheriff  following  thereon,  on  the  grounds,  1st,  That  it  was 
only  competent  for  the  presbytery  to  try  and  depose  him,  in  terms 
of  the  21st  section  of  the  statute  43  Geo.  III.  c.  54 ;  and,  2d,  That 
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P«c.  1834.  t[,g  proceedings  of  the  presbytery  and  of  Mr  Donaldson  were  irre- 

MurrayrT      S^^^i  ^^^  ^^  Violation  of  the  provisions  of  that  act,  in  respect  that 

Donaldson      no  libel  had  been  served  on  the  pursuer,  and  that  the  presbytery 

Others,     j^j^j  neglected  to  take  any  competent  proof  of  the  alleged  offence 

or  ground  of  complaint. 

The  defenders  maintained,  that  as  the  records  of  presbytery  (of 
which  no  reduction-improbation  was  raised,)  shewed  that  the  pur- 
suer had  refused  to  subscribe  the  formula  and  standards  of  the  esta- 
blished church,  as  required  by  the  acts  1690,  c.  17,  and  1706, 
€.  6,  the  presbytery  was  entitled  to  proceed  summarily  to  depose 
Mm,  in  terms  of  the  statute  43  Geo.  III.  c.  54. 

The  Lord  Ordinary  sustained  the  defences  by  the  following  in- 
terlocutor and  note :  <  The  Lord  Ordinary  having  resumed  con- 
sideration of  the  record  and  whole  process,  sustains  the  defences, 
assoilzies  the  defenders  from  the  whole  conclusions  of  the  action, 
and  decerns.' 

Note. — <  The  Lord  Ordinary  thinks  there  are  difficulties  in  this 
case ;  and  has  such  an  impression  of  its  importance  as  a  precedent, 
that  he  was  inclined  to  report  it  to  the  Court,  upon  cases,  without 
a  judgment.  Both  parties,  however,  are  in  a  situation  which  made 
him  anxious  to  avoid  any  unnecessary  expense  and  delay ;  and  as 
the  facts  are  fully  stated  in  the  record,  and  the  points  of  law  arise 
chiefly  on  a  reference  to  a  few  earlier  cases  of  an  analogous  na- 
ture, he  has  thought  it  better  to  give  a  decision  on  the  merits, 
with  such  explanation  of  his  views  as  may  be  necessary. 
^  The  pursuer  objected  to  the  jurisdiction  of  the  presbytery  ge- 
nerally, on  the  ground  that  he  was  not  a  proper  parochial  school- 
master, but  a  teacher  supported  by  the  voluntary  contributions  of 
individuals.  The  Lord  Ordinary,  however,  had  no  diflScuIty  in 
repelling  this  plea,  on  the  grounds  stated  on  the  record ;  and  the 
pursuer,  indeed,  appeared  to  have  but  little  confidence  in  it,  when 
he  agreed  to  take  the  Lord  Ordinary's  judgment  on  the  evidence 
in  process,  rather  than  engage  in  any  further  proof  of  his  allega- 
tions. On  that  evidence  the  Lord  Ordinary  had  no  hesitation  in 
repelling  this  objection. 
<  On  the  merits,  the  pursuer  admitted  t^at  there  was  a  sufficient 
complaint  and  citation.  His  objections  were  chiefly,  that  the  act 
1803  had  superseded  the  original  powers  of  the  church  courts,  in 
all  tilings  touching  the  deposition  of  schoolmasters,  and  that  the 
proceedings  in  this  case  were  not  conformable  to  that  act,  1^^  Be- 
cause the  charge  against  him  was  not  one  of  those  for  which  the 
presbytery  was  entitled  to  give  a  final  sentence  of  deprivation 
under  the  statute ;  2d,  Because  he  had  not  been  served  with  a 
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^ libel;  and,  3cf,  Because  his  alleged  confession  was  not  subscribed  5  Dec.  1834. 

*  by  him  on  the  record.  ^""^V^*^ 

*  It  is  only  on  the  two  last  grounds  that  the  Lord  Ordinary  thinks  ]^"^Jg^;, 

*  there  is  any  difficulty.    He  apprehends  it  to  be  clear,  that  no  part  and  Others. 
*of  the  original  powers  of  the  church  courts  over  schoolmasters  is    . 
'taken  away  by  the  act  1803,  except  where  the  exercise  of  such 

'  powers  is  inconsistent  with  its  special  provisions ;  and  its  general 

*  tendency  is  undoubtedly  rather  to  increase  than  to  abridge  the 
'  powers  of  the  presbytery,  Ut^  By  making  its  judgments  final ; 
'and,  2dfyy  By  extending  its  jurisdiction  to  cases  to  which  its  com* 

*  petency  had  been  previously  questioned. 

*  He  thinks  it  equally  clear,  that  its  final  jurisdiction,  even  for 

<  poiposes  of  deprivation,  cannot  possibly  be  limited  to  the  three 
'qpedal  cases  mentioned  in  section  21.  of  the  act  1803,  viz.  ne« 

<  gleet  of  official  duty,  immorality  generally,  and  cruel  or  improper 
'  treatment  of  the  scholars.    Those  the  Lord  Ordinary  conceives  are 

*  specified  in  the  statute,  merely  because,  not  being  offences  (or  dis- 

*  qualifications)  of  a  proper  ecclesiastical  nature,  it  had  been  dispu- 

<  ted  whether  they  fell  at  common  law  under  the  cognisance  of  an 

<  ecclesiastical  tribunal.  But  it  never  could  be  doubted  that  a  re- 
'  gular  parish  schoolmaster  was  bound  to  be  in  communion  with  the 
'established  church,  and  that  the  presbyteiy  of  the  bounds  had 
'  power  to  enforce  this  qualification ;  while  the  doctrine  of  the  pur- 
'  saer  seemed  to  lead  to  this  absurdity,  either  that  such  a  school- 
'master  might  continue  in  office,  (since  the  Act  1803,)  though  he 
'  openly  celebrated  mass  in  his  schoolroom  every  Sunday,  or  that 
'  the  sentence  of  the  presbytery  depriving  him,  on  proof  of  such  an 
'offence,  was  still  liable  to  appeal  to  the  Synod  and  General  As- 
'  sembly,  though  this  is  not  the  remedy  to  which  the  pursuer  has 
'  thought  fit  to  resort.  On  these  grounds  the  Lord  Ordinary  has 
'  no  doubt  that  the  judgment  of  the  presbytery  is  unassailable. 

'  The  case  is  different  as  to  the  want  of  a  libel,  and  also  as  to  the 
'  confession  or  admission  of  the  party  not  being  authenticated  by 

*  his  subscription  on  the  record.  Effect  was  given  apparently  to 
'  both  these  objections  in  the  case  of  Ross;  and  the  attempt  of  the 
'  defenders  to  distinguish  this  from  Ross's  case  as  to  the  last  parti- 
'  cahur,  on  the  ground  that  the  record  here  bears,  that  the  pursuer 
'  was  required  to  subscribe  his  declaration,  and  refused,  while  no 
'  such  requisition  appears  in  Ross's  case,  seems  to  the  Lord  Ordi- 

*  nary  to  detract  but  little  from  the  weight  of  the  precedent,  as  such 
'  refusal  might  even  be  construed  into  a  virtual  retractation  of  the 
'  verbal  confession  previously  made. 

'  But  the  view  upon  which  he  got  over  both  objections  is  this : 
'  He  has  no  doubt  (as  already  stated)  that  all  parish  schoolmasters   . 
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must  be  in  communion  with  the  established  church,  and  are,  con- 
sequently, at  all  times  liable  to  have  their  adherence  to  that  church 
tested,  by  having  the  formula  appointed  by  the  Act  of  Assembly 
1C|94,  and  recognised  in  the  act  1803,  as  well  as  many  earlier 
acts,  presented  to  them  for  signature.  Now,  the  record  in  this 
case  bears,  that  the  pursuer  positively  refused  to  sign  that  formula; 
and  the  Lord  Ordinary  holds,  that  the  sentence  of  deposition  most 
be  considered  as  proceeding  on  that  refusal.  He  conceives,  too, 
that  this  was  a  valid  ground  of  deposition,  and  that,  if  it  was  the 
ground,  there  was  no  occasion  either  for  a  libel,  or  any  signature 
to  a  supposed  confession. 

<  Isij  There  was  no  occasion  for  a  libel,  for  the  charge  was  not 
of  any  anterior  or  extrinsic  act,  but  of  non-compliance  with  a  law* 
fill  requisition  made  by  the  presbytery  in  its  own  presence, — the 
wilful  withholding,  or  obstruction  as  it  were,  of  an  actus  legitimus, 
which  it  was  at  all  times  entitled  to  require,  and  which,  in  its  own 
nature,  admitted  neither  of  previous  charge  or  subsequent  proba- 
tion. 

^  2£?,  In  the  same  way,  and  for  the  same  reasons,  there  was  no 
occasion  for  the  party  subscribing  his  declaration.  According  to 
the  Lord  Ordinary's  view  of  the  matter,  the  sentence  did  not  pro- 
ceed, or  at  least  did  not  depend  for  its  validity  on  his  admission, 
that  he  was  a  member  of  the  Secession  church,  but  on  the  fact  of 
his  having  refused  coram  judice  to  exhibit  the  only  test  which  the 
law  admits  of  his  adherence  to  the  church  of  the  establishment, 
viz.  by  signing  the  formula  when  required  by  the  presbytery,  to 
whose  superiutendence  he  was  undeniably  subject,  and  who,  by 
an  Act  of  Assembly,  so  late  as  1800,  are  not  only  empowered,  but 
required  to  exact  such  signatures  from  all  schoolmasters  within 
their  bounds. 

^  In  the  case  of  Ross,  the  fact  charged  was  an  antecedent  and 
extraneous  fact,  relating  to  the  fraudulent  exhibition  of  false  cer- 
tificates of  attendance  at  the  University,  and  might  therefore 
justly  be  held  to  form  the  fit  subject  of  a  regular  libel ;  and,  if 
established  by  confession,  to  make  it  necessary  that  the  confession 
should  be  authenticated  on  the  record,  by  the  signature  of  the 
party  accused.     But  the  refusal  to  subscribe  the  formula  was  an 
occurrence,  or  res  gesta  intra  moenia  of  the  presbytery  itself,  and 
of  which  the  only  legitimate  and  conclusive  evidence  was  the  re- 
cord, in  which  the  whole  proceedings  of  the  meeting  were  authen- 
tically entered.   The  truth  of  this  record  could  only  be  impeached 
by  a  reduction-improbation,  which  is  not  the  form  of  the  present 
action ;  and  the  summons,  in  point  of  fact,  does  not  allege  that,  in 
this  particular,  the  record  was  at  variance  with  the  truth. 
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<  The  Lord  Ordinary  thinks,  therefore,  that  both  these  objec-  5  Dec.  1834. 

*  ions  are  excluded,  and  that  though  more  precision  might  have    ^"^V^^ 

*  been  desirable  in  the  whole  course  of  the  procedure,  there  is  truly  ^",[22^ 

*  bo  ground  for  holding,  either  that  the  presbytery  have  transgress-  and  Otben. 
*ti  the  forma  required  by  the  statute,  or  so  exceeded  the  juris- 
'diction  it  confers,  as  to  subject  their  judgment  in  any  respect  to  a 

'  review,  from  which  it  is  otherwise,  and  for  the  best  reasons,  exr 
^empt^' 

The  pursuer  redaimed,  but  the  Court  unanimously  adhered.  Judgment. 

The  Lard  JusHce^Clerfu-^Oa  all  the  preliminary  points  raised  on  Opinion  of 
Ae  eonstraction  of  the  statute  4f3.  Geo.  III^  1  do  not  entertain  the  ^^^ 
slightest  doubt  of  the  soundness  of  all  the  principles  laid  down  in 
die  note  of  the  Lord  Ordinary.  I  am  clear  that  the  defender,  Mr 
Dooaldsoa,  had  a  right  to  bring  the  matter  contiuned  in  his  petition 
and  complaint  before  the  presbytery ;  and  it  is  apparent  on  the  face 
(£  the  proceedings  before  them,  that  the  pursuer  at  that  time  re- 
fused to  subscribe  the  formula.  Nay  more,  he  still  does  so,  for 
ilttre  is  no  offer  made  on  his  part  in  the  record,  or  even  now  at  the 
bar,  to  qualify,  by  subscribing  the  formula,  and  declaring  himself  a 
ttember  of  the  established  church.  Therefore,  there  can  be  no 
doubt  that  he  is  utterly  unqualified  to  hold  the  situation  of  a  parochial 
achoolmaster  in  any  parish  in  Scotland.  I  am  also  of  opinion,  that 
tbe  statute  of  Oeo.  III.  is  confirmatory  of  the  common  law,  and  in 
no  way  derogates  from  the  Jurisdiction  of  the  presbytery  over  school- 
masters under  the  former  acts  of  Parliament  and  of  the  church.  I 
think,  therefore,  that  the  proceedings  of  the  presbytery  were  right 
They  might  hav6  been  reviewed  by  the  church  courts,  if  the  pur- 
suer had  thought  fit  to  bring  them  before  those  tribunals.  The 
only  question  that  renudnS)  tlierefore,  is,  whether  the  subsequent 
proceedings  of  the  defenders,  in  applying  for  a  summary  warrant  of 
ejection  from  the  Sheriff,  under  the  statute  of  Geo.  Ill,  were  re*- 
guiar.  Now,  it  certainly  appears  that  the  application  to  the  She- 
riff was  made  in  terms  of  the  statute  of  48.  Geo.  Ill ;  at  least  re- 
ference is  made  to  that  statute  in  its  prayer,  although  the  previous 
proceedings  had  been  at  common  law,  or  under  the  older  statutes; 
bat  the  question  here  is,  whether  the  presbytery  were  not  entitled 
to  make  this  application  at  common  law,  in  order  to  get  the  war-> 
last  of  the  judge- ordinary  to  enforce  the  sentence  of  the  presby- 
tery, the  pursuer  not  having  taken  the  proper  steps  to  get  that  sen- 
tence reviewed  by  the  church  courts  ?  I  think,  that,  on  this  footing, 
the  application  to  the  presbytery  was  competent,  and  that  it  is  not 
vitiated  by  the  unnecessary  reference  to  the  statute  43.  Geo.  III.  in 
the  prayer  of  the  petition. 
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5  Dee.  1834b       Lord  Gknke  entirely  concurred. 

Ixfrd  Meadowbank. — We  can  do  nothing  bat  sustain  the  defences 
against  this  action,  as  it  is  impossible  for  us  to  decern  in  terms  of 
the  conclusions  of  the  summons,  which  reqciire  us  to  find  and  de- 
clare, that  the  pursuer  is  entitled  to  resume  possession  of  the  school 
house,  and  the  performance  of  the  duties  of  schoolmaster  at  Tai^ 
and  to  draw  the  salary  and  emoluments  of  the  office.  Now,  how 
can  we  do  that  in  the  face  of  this  record  of  the  presbytery,  which 
shews  that  the  pursuer  refused  to  subscribe  the  formula,  and  of  the 
admission  on  the  record,  and  now  at  the  bar,  that  he  still  refuses  to 
do  so,  and  that  he  does  not  belong  to  the  established  but  to  the  se- 
cession church  ?  It  IS  therefore  quite  out  of  the  question  to  sustais 
the  conclusions  of  this  action.  The  pursuer  cannot  be  entitled  to 
the  character  of  a  parish  schoolmaster,  so  long  as  he  declines  to  sub- 
scribe the  formula,  and  to  comply  with  all  the  tests  imposed  legally 
by  the  church  courts.  In  the  second  place,  I  agree  with  your 
Lordship,  that  the  statute  of  Geo.  III.  does  not  derogate  from  the 
powers  of  presbyteries  under  the  old  law  to  depose  schoolmasters 
on  such  a  ground  as  this,  and  to  get  their  decrees  enforced  by  ap- 
plying to  the  judge  ordinary  of  the  bounds. 

Lord  Medwyn. — If  I  thought  this  action  well  founded  on  the 
merits,  and  that  the  decree  of  the  presbytery,  and  warrant  of  the 
Sheriff  proceeding  upon  it,  were  irregular  and  informal,  I  shoald 
have  no  difficulty,  from  the  terms  of  the  conclusions  of  the  sum- 
mons.     We  could  not,  indeed,  decern  de  piano  in  terms  of  the  de- 
claratory conclusion,'  finding  that  the  pursuer  was  entitled  to  the 
office  of  schoolmaster ;  but  if  the  decree  of  the  presbytery,  deposing 
him  therefrom,  were  irregular,  we  might  remit  to  them  either  to 
proceed  by  a  libel  against  him,  or  to  tender  him  the  formula  in  due 
form,  and  to  ascertain,  by  competent  evidence,  whether  he  refiisei 
to  take  it     My  difficulty  in  the  case  was  this :  As  this  does  not  &U 
within  any  of  the  three  cases  mentioned  in  tlie  act  of  Geo.  UU 
whether  the  church  courts  have  power  at  common  law,  independent 
of  this  statute,  to  depose  a  schoolmaster,  and  to  enforce  their  sen- 
tence, by  applying  to  the  judge  ordinary  for  a  warrant  of  ejectment 
Upon  looking  into  the  appeal  case  in  the  question  with  the  school- 
master of  Bothwell,  I  am  satisfied  that  they  have  this  power ;  that 
that  act  did  not  introduce  it,  but  only,  in  the  three  specified  cases, 
made  the  judgment  of  the  presbytery  final,  not  reviewable  by  any 
court,  civil  or  ecclesiastical ;  and  in  like  manner,  the  warrant  of 
ejectment  authorised  by  the  statute,  was  not  introduced  by  that 
act  as  a  new  mode  of  enforcing  such  decrees,  but  only  with  the 
new  quality  of  being  final,  and  not  subject  to  review.     Now,  as 
the  ejectment  in  this  case  was  not  issued  to  enforce  sentence  in  any 
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of  the  three  cases  specified  in  the  statute  of  Geo.  III^  I  think  that  5  Dec.  18d4f. 

Hni^t  be  reviewed  in  the  civil  court,  if  it  had  been  disconform  to    ^^V^^ 
its  warrant,  or  unduly  followed  out,  just  as  the  sentence  itself  might  D^il^^'ids^Q 
kre  been  reviewed  by  the  higher  church  courts,  if  he  had  chosen  and  Others. 
tD  appeal  to  the  synod.     But  being  satisfied  that  the  church  courts  opinion  of 
ny  depose  a  schoolmaster,  and  enforce  their  sentence  against  him  Court. 
kj  applying  for  the  warrant  of  the  judge  ordinary,  independent  of 
die  statute  of  Geo.  Ill,  I  have  no  fiEirther  difficulty  in  the  case,  as 

laee  Bothing*  irregular  in  the  proceedings,  and  my  opinion  does 

not  differ  materially  firom  that  of  your  Lordship  and  Lord  Glenlee. 

Imd  (h^Bmrj,  J^gr^.         Act.  SoL-Gen,  f  Skene, J  ud  Du^      Alt  Dean  qfFac 
(BBftJ  And  Wlo^um.      Joe,  Peddk  and  D.  Wkighan^  Agents. 

U. 


SECOND  DIVISION. 
Ho.  XXL  6th  December  1834. 

THE  FRIENDLY  HIGHLAND  SOCIETY  OF  CAITH- 

NESS,  AND  ALEXANDER  SINCLAIR,  their  Manager, 

affainsi 
MILLER. 

SoaETT. — Mutual  Contract. — A  friendly  society  being  constituted 
em  the  principle  of  giving  a  fixed  annuity  to  the  widows  of  members 
amtribnting  for  a  certain  number  of  years^  with  power  to  increase 
the  rates  of  contribution^  in  case  ofneedj  payable  by  the  members^  is 
not  entitled,  by  an  after  regulation  and  change  of  tfteir  laws,  to  di- 
minish the  annuities  of  widows,  whose  claims  are  already  vested,  by 
the  predecease  ofHieir  husbands,  under  the  former  rate. 

The  Friendly  Highland  Society  of  Caithness  was  instituted  in  1821, 
and  by  the  orig^al  articles  of  its  constitution  it  was  provided,  that 
the  widow  of  every  member  should  receive  an  annuity  of  L.10, 
payable  quarterly,  to  continue  dnring  her  widowhood,  in  considera- 
&n  of  a  certain  sum  of  entry  money,  and  a  quarterly  contribution 
of  five  shillings  from  each  ordinary  member,  which  was  required  to 
be  paid  for  seven  years  before  any  benefit  could  be  drawn  from  the 
fcodi  It  was  also  provided,  that. in  case  the  funds  should  prove 
ksaSdentf  at  the  end  of  seven  years,  to  meet  the  demands  due. by 
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6  Dec.  1834.  the  society^  the  deficiency  should  be  made  up  by  addittonal  contri- 
.  butions,  to  be  laid  upon  the  members.    These  rules  and  r^ulatiom 

Highland  So.  ^^^e  duly  confirmed  by  the  Justices,  in  terms  of  the  stat  33.  Geo.  IIL 
ciety  of^aj^"*-  c.  64.  The  charger,  Mrs^Miller's  husband,  became  a  member  of 
'  the  society  on  the  27th  March  1821 ;  and  in  1826,  the  society,  by 
a  resolution  to  which  he  was  a  party,  agreed  to  extend  the  period 
during  which  the  quarterly  contributions  were  to  be  made,  before 
any  demand  could  come  upon  the  funds  of  the  society,  from  seven 
to  ten  years.  The  charger's  husband  died  in  1826,  and  the  quar- 
terly payments  having  been  paid  by  him,  and  by  the  charger,  after 
his  death,  up  to  December  1830,  she  then  became  entitled  to  rank 
on  the  funds  of  the  society  for  her  annuity,  as  the  widow  of  a  de- 
ceased member. 

In  1830,  the  society  appointed  a  committee  to  reconsider  their 
rules,  and  the  rates  of  allowance  fixed  for  widows  and  other  persons 
entitled  to  claim  the  benefits  of  the  society  by  the  original  rules; 
and  in  1831,  upon  the  report  of  this  committee,  they  came  to  an 
unanimous  resolution  to  reduce  the  annuities  of  the  widows  from 
L.IO  to  L.4,  and  at  the  same  time  abrogated  the  clause  by  wbich 
members  were  liable  to  have  additional  contributions  imposed  upon 
them,  for  the  purpose  of  making  up  deficiencies.  The  society,  at 
the  same  time,  availed  themselves  of  the  then  recent  statute  of 
10.  Geo.  IV.  c.  56^  to  get  these  new  rules  sanctioned  by  the  Justices 
of  Peace  for  the  county  of  Caithness. 

In  the  meantime  Mrs  Miller  brought  her  claim  against  the  so- 
ciety, and,  on  the  6th  December  1831,  obtained  a  decree  from  the 
Sheriff,  finding  her  entitled  to  her  annuity  of  L.10,  payable  quar- 
terly, from  and  after  the  29th  March  1831,  being  the  date  at  whieh 
the  term  of  ten  years,  from  the  period  of  her  husband's  admission  as 
a  member  of  the  society,  came  to  an  end.  Mrs  Miller  having  afte^ 
wards  charged  the  treasurer  of  the  society  upon  this  decree,  he  pre- 
sented a  bill  of  suspension,  which  the  Lord  Ordinary  (Jeffrey)  re- 
fused, with  the  following  note  of  his  opinion :  <  If  the  Lord  Ordi- 

*  nary  had  any  doubt  on  the  case,  or  even  thought  there  was  any 
^  serious  chance  of  the  suspender  persisting  in  litigation,  he  would 

<  have  passed  the  bill,  (caution  being  found,)  as  the  speediest  and 

<  safest  way  of  establishing  the  right  of  the  respondent;  but  not 

<  having  the  slightest  doubt  on  the  merits,  he  does  not  think  him- 

*  self  entitled  to  stay  the  lawful  diligence  of  the  respondent*' 

The  suspender  afterwards  presented  a  second  bill  of  suspension 
to  another  Lord  Ordinary,  which  was  also  refused  by  the  following 
interlocutor  and  note :  <  The  Lord  Ordinary  officiating  on  the  Bilb 

<  having  considered  this  bill,  with  the  answers,  and  the  former 
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<  uid  ftii8wen»  and  the  prodactions,  refuses  the  bill,  finds  expenses  6  Dec.  183i. 

*  due,  and  remits  the  account,  when  lodged,  to  the  Auditor  to  be    ^^^y^^ 

*  taxed.'  Friendly 

"*^  ^  Highland  So- 

Vnie, — ^  Giution  was  required,  and  no  doubt  found,  under  the  cietyof  Caith- 

<  fast  bill,  90  that  the  offer  of  caution  in  this  second  bill  makes  no  "•"  "'  ^*^^" 
'  difference  on  the  state  of  the  case.    But  though  the  argument  for 

<  the  complainer  is  certainly  very  able,  the  present  Lord  Ordinary 
<8o  entirely  concurs  with  the  former  (Lord  Je&ey,)  that  he  does 

*  not  think  that  he  would  be  justified  in  involving  this  charger  in  a 

*  protracted  litigation  for  her  annuities,  by  passing  the  bill.  The 
^diort  state  <tf  the  point  is,  that  there  appears  to  be  nothing  in  the 
'fliatotes,  and  certainly  there  is  no  principle  at  common  law,  to 

<  warrant  the  conclusion,  that  the  power  given  to  the  societies  to 

*  make  new  rules,  and  to  alter  the  rates  of  contribution  or  payments, 
'was  intended  to  enable  them  to  take  away  or  diminish  the  pre- 
'  viously  vested  interests  of  persons  not  members  of  the  society,  but 

<  creditors,  whose  interests  had  already  emerged  by  the  death  of  the 

<  eontributors.  It  may  be  true  that  the  representatives,  or  widows 
'  of  eontributois,  may  be  affected  by  the  new  rules ;  but  the  ques- 
'  tion  is,  Can  this  apply  to  the  case  of  a  widow  whose  husband  died 

<  before  the  new  rules  were  even  framed,  that  is,  who  died  under 

*  the  old  system,  and  by  his  death  gave  a  vested  right  according  to 
*it?  This  is  very  satisfactorily  argued  in  the  answers.  And,  in 
'  addition  to  the  conclusive  differences  in  the  situation,  which  are 

<  th^e  pointed  out,  it  may  be  observed,  that  when  the  existing  mem- 

*  bers  deliberate  on  the  expediency  of  particular  alterations,  each 
'  of  them,  being  still  alive,  has  his  own  chance  of  advantage  or  re- 

<  Kef,  as  well  as  his  risk  of  loss  to  his  fBunily,  by  the  change.     But 

<  the  widow  of  a  man,  already  dead,  could  have  nothing  but  the 

<  certainty  of  loss,  while,  in  regard  to  her,  all  the  benefit  is  to  the 

<  existing  members,  who,  without  her  intervention,  make  the  rule 

*  If;ain8t  her. 

*  The  rule  about  arbitration  must  evidently  go  with  the  principle 

*  applicable  to  the  other  point' 

■ 

The  suspenders  reclaimed,  andpfeatfe<2-*-Tbat  by  the  terms  of  the  Suspenders' 
statute  33.  Geo.  III.  c.  54,  as  afterwards  explained  and  enlarged     ^^' 
by  the  consolidating  act  of  10.  Geo.  IV.  c.  56,  all  friendly  societies 
which  availed  themselves  of  the  provisions  of  these  statutes  were 
entitled,  from  time  to  time,  to  alter  and  amend  their  rules,  and  that 
SQch  new  regulations,  when  approved  of  by  the  requisite  majority 
of  the  society,  and  confirmed  by  the  Justices,  in  terms  of  the  sta- 
tute, are  declared,  (stat.  10.  Geo.  IV.  $  8)  *  shall  be  binding  on 
'  tie  several  members  and  officers  of  such  society,  and  the  several 
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Suspenders' 
Fleas. 


6  Dec.  1834.    <  contributors  thereto,  and  their  representatives.'    Now  the  charger 

T^V^^    is,  in  terms  of  the  statute,  the  representative  of  a  deceased  contri- 

H7gbUnd  Sou  butor,  and  it  is  only  in  that  character  that  she  can  make  any  claim 

cie^  of  Caitb.  against  the  society.     Her  proper  debtor  is  the  society,  and  not  the 

*  ^^'  individual  members  thereof;  and  her  only  claim  is  against  the  social 

funds,  which  are  likewise  liable  to  all  other  claims  which  may 

emerge  in  consequence  of  the  death  or  illness  of  other  memberB; 

but  the  claim  now  made,  if  sustained  to  the  full  extent,  will  have 

the  effect  of  carrying  off  an  undue  proportion  of  the  common  fiind, 

to  the  exclusion  of  other  claims  which  are  equally  well  founded. 

In  the  second  place,  the  charger  was  bound  to  submit  her  claim 
to  arbitration,  in  terms  of  the  statute  10.  Geo.  IV,  the  society  ha- 
ving, by  their  new  regulations,  adopted  the  alternative  permitted 
by  the  statute,  of  having  all  demands  made  upon  it  settled  in  that 
way. 


Cbarger*s 
Pleas. 


Jodgineiit. 


Opinion  of 
Court. 


The  charger  answered — That  this  was  a  simple  contract  of  mu- 
tual assurance,  and  that  the  claim  of  the  charger,  as  a  creditor  of 
the  society,  was  vested,  by  the  predecease  of  her  husband,  before  the 
new  rules  and  regulations  were  adopted.  The  statute  10.  Geo.  IV9 
being  posterior  to  the  emergence  of  her  claim,  could  not  affect  it; 
but  even  though  it  did,  the  clause  founded  on  by  the  suspender  had 
no  application  to  the  present  case,  as  it  relates  only  to  existing  mem- 
bers or  contributors,  and  their  representatives ;  whereas  the  chargeri 
a  widow  of  a  previously  deceased  member,  does  not  claim  at  all  in 
the  character  of  a  member  of  the  society,  or  as  the  representative 
of  any  member,  but  as  a  creditor  on  the  funds.  Accordingly,  the 
statute  contemplates  all  widows  of  deceased  members  in  that  lights 
as  creditors  whose  claims  cannot  be  affected  by  any  after  regula- 
tions or  change  in  the  rules  of  the  society,  nor  by  its  dissolation; 
for  whilst  it  provides,  (sect.  26,)  that  all  the  existing  members, 
whether  paying  contributions,  or  receiving  allowances,  (as  in  the 
case  of  sickness  or  old  age,)  shall  have  a  voice  in  all  changes  of  the 
rules  or  resolutions  to  dissolve  the  society,  it  makes  no  mention  of 
widows  of  deceased  members,  or  other  persons  having  claims  on  the 
society  funds,  plainly  for  the  reason  that  the  Legislature  considered 
them  as  creditors  whose  rights  were  already  vested,  and  could  in  no 
way  be  affected  by  any  subsequent  resolutions  of  the  society. 

The  Court  (Lord  M edwyn  dissenting)  adhered,  and  refused  the 
note. 

The  Lord  JusHce-Clerk, — On  looking  at  both  the  statutes,  33. 
Geo.  III.  and  10.  Geo.  IV,  it  is  evident  that  the  Legislature  was 
anxious  to  encourage  the  formation  of  these  friendly  societies,  and 
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to  secnre  their  interests ;  but  there  is  ncttbipg  in  either  of  the  acts  6  Dec.  1834. 
that  can  lead  me  to  have  any  doubt  of  tfie  pVoppety  of  this  inter-    ^^"^V^^ 
locstor.     It  appears  that  this  Friendly  Highlaba^ciety  of  Caith-  mfbland  So« 
aeas  waa  formed  in  1821,  with  a  view  of  avaiiing.kself  of  the  be-  ciety  of  Caith- 
ae£ti  of  the  statute  33.  Geo.  III. ;  and  there  can  be  no'doubt,  as  it  °^^' 
a>pear8  from  their  rules,  providing  for  an  increase  'to^tfie  rates  Opinion  of 
of  quarterly  contributions  to  be  paid  by  the  members,  thtft-KV  the 
time  of  its  formation  the  risk  of  forming  an  erroneous  calculaiion*<)f 
the  value  of  lives,  or  the  accumulation  of  capital,  was  anticipated* •'; 
I  do  not  think  that  we  have  any  evidence  that  their  calculations  .•* 
▼ere  erroneous,  or  that  the  society  could  not  have  continued  to  af- 
fiird  all  the  benefits  originally  contemplated,  if  it  had  flourished,  by 
a  oontinaed  accession  of  new  members ;  but  that  is  of  no  conse- 
quence. It  appears,  I  say,  from  their  rules,  that  they  cautiously  guard- 
ed against  the  risk  of  insolvency,  by  providing,  that  in  case  of  heavier 
daims  than  were  expected  coming  upon  them,  the  deficiency  should 
be  made  up  by  levying  additional  contributions  on  the  members. 
They  availed  themselves  of  this  right  in  1826,  by  a  resohition,  to 
which  the  husband  of  the  charger  was  a  party,  deferring  the  period 
at  which  contributors  should  be  entitled  to  draw  benefit  from  the 
fimds,  from  seven  years  till  ten.     Now,  looking  to  the  facts  out  of 
which  this  question  arises,  it  appears  that  the  husband  of  this  qhar* 
ger  contributed  to  the  funds  of  the  society,  upon  the  footing  of  this 
resolution,  in  1826,  down  to  his  death  in  that  year;  and  that  the 
remaining  contributions,  up  to  the  full  period  often  years  from  1821, 
have  been  paid  by  the  charger,  his  widow.     She  had  then,  I  con- 
ceive, a  vested  interest  in  the  funds  of  the  society,  under  the  terms 
upon  which  these  contributions  were  paid,  and  the  society  is  bound 
to  fulfil  its  bargain.     She  was  not  a  member  of  the  society  after  the 
death  of  her  husband,  but  a  person  entitled  to  make  a  claim  upon 
it^  in  right  of  former  contributions  actually  paid.     Then  comes  the 
question,  whether  the  statute  10.  Geo.  IV.  has  made  any  change  * 

iqwn  rights  such  as  this,  actually  vested.  This  enactment,  in  the 
fint  place,  repeals  and  consolidates  all  the  former  acts  respecting 
these  friendly  societies ;  but  then  the  first  section  expressly  provides, 

*  that  such  repeal  shall  not  invalidate  or  affect  any  thing  which  has 
<  been  done  before  the  passing  of  this  act,  in  pursuance  of  any  of 

*  the  said  acts.'  The  new  rates,  therefore,  adopted  under  the  stat. 
10.  Geo.  IV.  could  only  apply  to  interests  of  a  prospective  nature, 
and  could  not  affect  any  rights  of  parties  acquired  previously,  and 
already  vested  before  the  statute  was  passed.  The  only  other 
question  is  that  regarding  the  jurisdiction  of  the  Sheriff;  and  this 
jost  depends  upon  the  other  one  on  the  merits.  If  the  charger  had 
a  vested  interest  and  claim,  as  a  creditor,  against  the  society,  was  she 
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6  Dec.  1834.  not  entitled  to  apply  td:4«  judge  ordinary  in  order  to  enforce  it? 
^^^V^^  The  previous  que^tipii^therefore  recurs,  whether  any  remodelling  of 
Highland  So-  ^^^  Bociety,  unddrfthe  provisions  of  the  10.  Geo.  IV»  could  affect 
ciety  of  Caith-  the  rights  .of  pacties,  previously  acquired ;  and  as  I  am  clear  that  it 
°^^'  *  ^'  could  nojfc,  8ft  I  must  think  that  the  charger  is  not  bound  by  thenev 
Opinion  of  obliga4f(^''Jlh  the  articles  of  the  society,  binding  the  members  to 
submit  their  claims  to  arbitration. 

,^  \IiOrd  MecLdowbanh. — I  am  decidedly  of  the  same  opinion.  The 
\''V»0e  depends  entirely  on  the  statute  33.  Geo.  Ill,  as  the  statate 
'.  iO.  Geo.  IV.  reserves  entire  every  thing  that  had  been  previooslf 
done  in  pursuance  of  any  former  acts ;  and  it  is  impossible  that  the 
Legislature  could  contemplate  the  manifest  injustice  of  afFectingany 
rights  vested  before  the  society  had  placed  itself  under  the  opera- 
tion of  the  new  statute.  This  was  just  a  contract  of  mutual  insu- 
ranee ;  and  on  looking  at  the  rules  of  the  society,  under  which  the 
husband  of  this  charger  became  a  contributor,  I  cannot  believe  that 
the  contributors  entered  into  it  on  any  other  footing  than  on  the 
£^ith  of  the  responsibility  and  solvency  of  each  and  every  member, 
for  the  benefits  stipulated  to  be  conferred.  Just  look  at  the  terns 
of  their  own  resolutions,  by  which  it  is  provided,  that  in  order  to 
keep  the  capital  safe,  any  deficiency  or  shortcoming  in  the  fands, 
which  it  was  anticipated  might  be  necessary  to  meet  their  obliga* 
tions,  shall  be  made  up  by  additional  contributions  to  be  levied 
upon  the  members. 

Lord  Medwyn. — I  cannot  but  feel  considerable  difiidence  of  the 
opinion  that  I  have  formed  on  this  case,  seeing  that  it  is  opposed 
to  so  much  weight  of  authority  on  the  other  side.  I  may  perhaps 
l>e  influenced  unconsciously  by  my  impression  of  the  prejudidai 
consequences  which  such  a  judgment  as  this  will  have  on  the  pro- 
sperity of  all  such  societies,  (in  whose  welfare  I  have  at  one  period 
of  my  life  taken  some  interest) ;  but  I  can  only  say,  that  I  have 
carefully  endeavoured  to  divest  myself  of  any  such  bias,  as  well  as 
of  the  prejudice  I  may  feel  against  the  claim  of  this  charger,  arising 
from  the  manifest  injustice,  (as  it  appears  to  me,)  which  will  be  the 
result  of  her  claim  being  successful ;  and  that  she  will  thereby  be 
enabled  to  draw  an  undue  proportion  of  the  funds  of  the  society, 
founded  on  the  principle  of  mutual  and  equal  benefit,  to  the  injury 
of  all  other  widows  who  are  equally  entitled  to  share  in  them.  If 
indeed  I  could  look  upon  the  claim  of  this  woman,  as  the  Lord  0^ 
dinary  has  done,  as  that  of  a  creditor,  with  a  vested  right,  against 
the  society  as  a  copartnership,  and  against  the  individual  members 
thereof,  I  should  have  no  hesitation  in  concurring  in  the  interlocutor 
which  he  has  pronounced.  But  I  cannot  look  upon  it  at  all  in  this 
light,  or  that  the  charger  has  any  such  right     Her  «laim  is  vested 
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M  doubt;  but  it  appears  to  me  to  be  only  a  vested  right  to  a  fsir  6  Dec.  1834. 

ikre  of  the  society  fondt,  in  proportioa  to  her  claim,  and  to  thoge 

of  other  annttitanta  and  claimants*    I  cannot  look  upon  it  as  any  Highland  So- 

jm  credit!  i^nst  the  individual  partners.     I  do  not  at  all  look  up-  ciety  of  Caitb- 

01  this  as  an  ordinary  contract  of  insurance,  which,  like  all  other  °^" 

flootraetSy  must  be  fulfilled  by  the  company  undertaking  it ;  but  aa  Opiaioa  of 

in  agreement,  by  which  the  fund  contributed  was  alone  responsible 

totlie  members  of  the  society,  and  their  representatives,  for  their 

iiaeities  or  other  allowances,  with  a  power  vested  in  the  society 

of  altermg  the  rates  of  such  allowances,   so  as  to  bring  them 

widiin  the  means  of  the  society  to  supply.     The  chai^ner  has  no 

abocdnte  and  indefeasible  right  to  any  certain  siun,  (if  she  had,  of 

coone  my  di£Bcnlty  would  disappear,)  but  only  to  a  fieiir  share  of 

tlie  fnnds.    The  terms  of  the  contract  appear  to  me  to  be  suchy 

that,  ia  a  certain  event,  and  under  such  sanction  as  the  Legislature 

mgkt  provide,  to  secure  that  equal  justice  might  be  done  to  all,  the 

mtes  of  aonuity  might  either  suffer  diminution,  or  be  augmented^ 

aceoiding  to  the  state  of  the  funds.     It  has  been  said,  that  the  sta« 

tate  10.  Greo.  IV.  has  no  retrospect.     I  think  it  has,  to  this  extent, 

tkt  it  regolates  the  future  rights,  both  of  members,  and  the  repre- 

lentadves  of  members,  of  all  such  societies  as  should  avail  tkeoH 

ttlfes  of  its  protection.     The  saving  clause  was  properly  introdu* 

ttd,  to  protect  all  previous  payments  made  under  the  old  law,  but 

nothiiig  more«     It  would  have  been  against  the  professed  object  of 

tk  aet,  to  have  secured,  in  future,  higher  payments  to  one  than  to 

ttother ;  and  if  such  had  been  intended,  vety  precise  w^Mrds  must 

hsTe  been,  and  mi^t  easily  have  been  used.     The  original  regu<» 

htiou  of  this  sodety,  in  1821,  reserved  a  power  to  alter  the  rules, 

byaaoajoiity  of  three^fourths  of  the  members;  and  the  act  1793, 

by  which  they  were  sanctioned,  gave  this  power  independent  of 

uy sack;  and  it  is  admitted,  that  at  least  one  alteration  was  made, 

hy  vkich  the  right  of  drawiag  any  benefit  from  the  funds  of  the 

ttoetj  was  postponed  from  seven  to  ten  years.     But  suppose  that 

^  hnsbend  had  ofqposed  this  resolution,  and  he  had  been  outvoted 

hy  the  requisite  majority,  is  it  not  clear  that  he,  and  all  claiming 

^^>OBgh  him,  would  have  been  boond  by  it,  because  such  was  the 

'B^^^'ofioii  of  the  society  ?  I  think  the  true  ground  on  which  the 

vi'ov  of  a  eontributor  is  bound,  by  the  new  regulations  of  the  so- 

^^i  is  ia  the  words  of  the  statute  10.  Geo.  IV,  which  was  in* 

^oiiei  not  merely  for  the  regulation  of  future  societies,  but  also  for 

^protection  ot  those  already  existing.     It  declares,  (sect.  8.)  that 

^  new  roles  and  regulations  as  the  society  shall  make,  from 

^  to  time,  shall  be  binding  both  on  the  members  and  officers 

^  Neh  oocieties,  and  the  several  contributors  thereto,  and  '  their 
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6  Dec.  1831  «  representatives.'  Now,  this  term,  *  representatives,'  appears  to 
me  to  apply  expressly  to  widows  and  other  persons  having 
Highland  So-  ^^'^^"^  against  the  society,  in  the  right  of  former  contributors, 
ciety  of  Caith.  It  has  been  argued,  that  such  widows  cannot  be  boand  by  the 
°^^  ^'  ^''  new  rules  of  the  society,  because  they  are  not  allowed  by  the  sta- 
Opinion  of  tute  to  have  any  voice  in  enacting  them.  But  this  argument  does 
not  weigh  much  with  me,  seeing  that  even  in  the  more  importSDt 
matter  of  dissolving  the  society  they  would  have  no  voice,  although 
it  appears  clear  that  the  society  might  dissolve  itself  at  any  time^ 
and  leave  nothing  to  this  charger,  except  a  claim,  along  with  the 
other  annuitants,  upon  the  funds  belonging  to  the  society  at  the 
time  of  its  dissolution.  In  short,  I  think  the  chai^er  is  a  creditor 
of  the  society,  but  only  conditionally,  to  a  share  of  a  mutual  fundi 
so  long  only  as  it  is  sufficient  for  the  benefits  promised.  I  am  also 
now  of  opinion,  that  the  charger  is  bound  by  the  arbitration  dause, 
as  the  decree  is  only  till  it  be  forfeited  or  withdrawn  :  it  has  been 
duly  withdrawn ;  and  the  charger  must  apply  to  the  society  for  re- 
lief. Like  all  future  applicants,  she  must  be  subject  to  this  statu- 
tory mode  of  settling  disputes.  But  it  is  unnecessary  to  go  into  that 
point  If  the  Court  had  been  of  my  opinion,  I  should  have  pro- 
posed, as  the  cheapest  way  of  settling  the  question,  to  have  remitted 
to  the  judge  ordinary,  to  investigate  whether  the' decree  had  been 
properly  withdrawn,  (for  this,  I  admit,  must  be  subject  to  the  revieir 
of  the  ordinary  courts  of  justice,)  or  whether  the  funds  of  the  so- 
ciety were  sufficient  to  allow  an  annuity  of  L.  10  to  widows,  as 
well  as  providing  for  the  other  purposes  of  the  society ;  and  if  it  be 
ascertained  that  they  are  insufficient,  then  to  find  that  the  charger 
must  become  a  claimant  on  the  fund  for  a  rateable  annuity,  along 
with  the  other  persons  having  right  to  benefit  by  it,  and  that  she 
must  be  subject  to  the  clause  respecting  arbitration. 

Lard  Glenlee, — I  am  of  the  same  opinion  as  your  Lordship.  I 
think  this  charger  had  a  vested  right  to  her  annuity  before  the  new 
regulations,  or  the  statute  10.  Geo.  IV.  came  into  operation ;  and 
I  do  not  think  that  there  is  any  thing  in  that  statute  to  justify  the 
idea  that  the  Legislature  meant  to  interfere  with  rights  acquired  pre- 
viously. I  do  not  say  that  cases  may  not  occur  of  necessity,  com- 
pelling the  Legislature  to  annul  the  existing  contracts  of  parties  by 
its  authority ;  but  such  an  exercise  of  power  as  that  is  alu^ether 
ultra  communes  regulas  juris,  and  is  certainly  not  to  be  inferred  by 
implication  in  interpreting  an  act  of  Parliament  We  have  here 
the  case  of  a  contributor  making  payments  to  the  society,  under  re- 
gulations which  gave  his  widow  a  claim  to  a  certain  annuity  of 
L.  10 ;  and  no  change  made  in  these  regulations,  or  on  the  amount 
vf  the  annuity,  until  after  his  death,  and  the  claim  of  ^his  widow  bad 
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aetailly  emeigecl,  and  become  a  proper  claim  of  debt  against  the  6  Dec.  1834. 
•odety.  V*»y^i*/ 

Friendly 
Highland  So- 
Ua  Ordinary,  Mtmen^.        Act.  Soi^Gau  fSkmeJwad  Hunier.        Alt.  Ruiker^  cietjof  Caith- 

/0\tf  and  Moir,        A.  Snod^^  and  Chrdon  jr  Stewart,  Agents.  T.  Clerk.       ness  v.  Miller. 

U. 

Hie  Court,  on  the  same  day,  decided  a  similar  action,  on  a  bill  of 
adToeation  of  a  judgment  of  the  Sheriff  of  Caithness,  between  the 
flune  aodety  and  their  treasurer,  as  advocators,  and  Helen  Mac- 
niUan,  re^Mmdent. 


FIRST  DIVISION. 

No.  XXII.  9th  December  1834. 

Mrs  £.  THOMSON 

affaifut 

Mas  E.  MILLER  or  JONES,  and  Husband. 

Passitk  Title. — Vitious  Intromissiok. — A  widow  having^  afUr 
Ae  death  of  her  husbandf  continued  in  possession  of  the  Jurnitwre  and 
maebinenfy  and  carried  on  business  in  the  same  house  where  her  hus^ 
band  reeided^for  the  support  of  her  family,  and  having  given  up  an 
inoeatory  to  the  Commissaries,  and  paid  the  anunoU  thereof  inpre^ 
fsrable  dAts,-^found  not  to  hone  incurred  a  passive  titk  by  vitious 
intromission,  to  subject  her  generally  in  the  dAts  of  her  husband. 

Datid  Thomson,  manufeeturer  in  Paisley,  husband  of  the  sus-< 
pender,  died  in  December  1821,  leaving  debts  to  a  large  amount, 
and  little  or  no  property.  The  suspender,  who  was  left  with  a  &- 
inily  of  six  children,  remained  in  the  house  occupied  by  her  husband, 
retaining  possession  of  the  furniture,  which  none  of  the  creditors  at- 
tempted to  attach,  and  endeavoured,  by  her  own  industry,  to  support 
her  £unily«  In  April  1823»  she  gave  up  an  inventory,  upon  oath 
before  the  Commissary,  of  her  husband's  personal  estate,  amounting 
to  L.96 :  11 :  11,  and  soon  after  she  paid  preferable  debts,  death- 
bed and  funeral  expenses,  rent,  taxes,  &c.  amounting  to  L.96 : 2 : 7, 
a  balance  of  her  husband's  estate  of  only  9s.  4d.  There 
a  small  dwelling-house  belonging  to  the  deceased  in  Paisley, 
bat  the  snqpender  did  not  take  possession  of  it,  nor  had  any  intro- 
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9  Dec.  1834.  mission  regarding  it.  It  continued  to  be  possened  by  a  reladre  of 
the  deceased.  Besides  the  above  sum  of  preferable  debts  paid  by 
the  suspender,  she  afterwards  paid  some  other  family  debts  due  by 
her  husband,  to  the  amount  of  L.54 :  12 : 1. 

Among  the  debts  due  by  the  deceased  was  one  of  above  L.100 
to  Margaret  Miller,  who,  in  1822,  applied  to  the  suspender  for  pay- 
ment.    The  suspender  wrote  in  answer :  <  I  have  a  perfect  recoUec- 

<  tion  of  the  promise  I  made  you,  and  as  soon  as  it  is  in  my  power 

*  1  mean  to  make  it  good ;  but  until  my  affairs  are  properly  arranged 
^  I  cannot  say  when ;  but  you  may  rely  on  my  honest  and  sincere 
^  intention  to  fulfil  it  as  soon  as  in  my  power.  Your  claim  has  been 
^  to  me  the  cause  of  great  uneasiness,  and  my  heavy  loss  was  so 

*  sudden  and  unlocked  for,  that  things  were  thrown  into  great  oon- 

*  fusion.  My  trial  has  been  a  heavy  one.'  Again,  in  February 
1825,  the  suspender's  brother-in-law  wrote  to  Mary  Miller  as  fol- 
lows :  ^  I  again  write  you,  at  Mrs  Thomson's  request,  to  crave  a 

*  little  more  of  that  indulgence  which  you  have  so  long  and  kindly 
^  shewn  her. 

^  It  is  now,  I  believe,  past  the  time  that  you  were  promised  some 
^  money,  and  Mrs  Thomson  had  made  arrangements  accordingly; 
^  but  about  a  month  ago,  by  the  failure  of  a  London  house,  some 

<  of  the  manufacturers  here,  with  which  she  was  a  little  inte- 

<  rested,  had  to  stop  payment,  and  in  consequence  some  bills  had 

<  to  be  retired  by  her,  which  fell  due  about  ten  days  ago.    The 

<  manufaeturers,  however,  pay  a  decent  composition,  and  every  thing 

*  is  again  going  on  welt;  but  these  circumstances  have  taken  all  her 

*  ready  funds :  in  a  few  weeks,  however,  I  should  suppose  some- 

<  thing  may  be  sent  yon.  Mrs  Thomson  is  very  sorry  indeed  that 
^  you  should  be  solicited  to  stop  a  little  longer,  but  trusts  you  will 

*  do  so,  which  will  greatly  oblige  her.* 
On  the  death  of  Margaret  Miller,  the  respondent,  Mrs  Jones,  as 

her  next  of  kin  and  representative,  with  consent  of  her  husband, 
raised  action  against  the  suspender  for  payment  of  the  above  debt, 
and  obtained  decree  in  absence.  Ultimate  diligence  having  been 
done  upon  that  decree,  the  present  suspension  was  brought,  in  which 
the  suspender  pleaded — 


Suspender's 
Pleas. 


That  the  suspender  was  not  liable  in  personal  diligence  for  this 
debt,  which  was  not  a  debt  of  her  own,  but  of  her  late  husband,  to 
whom  she  had  not  incurred  any  passive  title,  and  is  net  liable  in 
the  payment  of  bis  debts,  by  vitious  intromission  or  otherwise.  She 
had  not  uplifted  any  debt  due  to  her  husband,  nor  in  any  respeet 
intromitted  with  his  fimds  and  effects.  Although  she,  with  her  h- 
mily,  continued  in  possession  of  the  furniture,  in  which  she  was  not 
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iotemipted  by  any  of  her  husband's  creditors,  who  took  no  steps  to  9  Dec.  1834. 
attach  the  same,  this  would  not  infer  a  passive  title,  to  make  her  _J^^^*^ 
generally  liable  for  her  husband's  debts ;  and  having  given  up  an  in«  Miller  or 
vnitory  of  the  amount  of  her  husband's  funds,  her  liability  must  be  u"^^"^ 

restricted  to  the  amount  of  that  inventory,  which  has  been  more  than    

exhausted  by  preferable  debto ;  Scott  v.  Livingston,  6th  Dec  1623,  |^^°^*''* 
Durie^  M.  9824;  Bell  v.  Elliot,  March  1686,  Harcarse^  M.  9860;  ^' 
Stark  V.  Jolly,  22d  Jan.  1713,  M.  9830 ;  Gemmel  v.  Barclay,  9th 
Joly  1724,  EdgoTy  M.  9830 ;  Black  v.  Wallace  and  King,  26th 
Jan.  1739,  M.  9831 ;  Reoch  v.  Cowan,  26th  Feb.  1668,  Stairj  M. 
9828;  Wilson  v.  Smith,  19th  June  1772,  M.  9833;  Gardner  v. 
Pearson,  28th  Nov.  1810,  F.  C. ;  Gardners.  Stevenson,  26th  Feb. 
1880,  S.  ^  D. ;   BeWi  Principles,  49& 

Answered — The  suspender  having  intromitted  with  the  effects  of  Respondento* 
her  husband,  having  retained  possession  of  the  furniture,  and  the  ma*  ^^^"' 
dunery  with  which  he  carried  on  his  trade  as  a  manufacturer,  and  > 
paid  aeoounts  dne  by  her  husband,  has  incurred  a  passive  title,  by 
vitioos  intromission,  to  make  her  liable  for  her  husband's  debts; 
Ritchie  v.  Bower,  7th  March  1795,  M.  9838;  Forbes  v.  Forbes, 
12tli  June  1823^  Cunningham  and  Bell  v.  Mackirdy,  8th  Feb. 
1827.    The  suspender  is  farther  liable,  as  having  adopted  the  re* 
spondenf  s  debt,  and  undertaken  to  pay  it,  by  the  letter  written  by 
her,  or  by  her  authority,  on  the  faith  of  which,  indulgence  was 
granted,  and  the  respondents  and  their  author  were  induced  to  ab- 
stain from  taking  other  measures  for  enforcing  payment. 

Tlie  Lord  Ordinary  repelled  the  reasons  of  suspension,  and  add- 
ed the  following  note :  Mt  is  admitted  by  the  suspender,  that  on 

*  the  death  of  her  husband,  (1st  December  1821,)  she  took  posses- 

*  sion,  not  only  of  his  whole  household  furniture,  but  also  of  the 

<  machinery  which  he  had  used  as  a  manufacturer.  It  was  not  un* 
'til  the  2d  of  April  1823,  that  she  gave  up  an  inventory  of  the 
'  articles  so  taken  possession  of;  and  it  is  admitted,  that  no  farther 

*  steps  were  ever  taken  for  completing  a  title.     It  is  also  admitted 

*  by  the  suspender,  that  she  not  only  took  possession  of  her  hus- 
'  band's  moveable  effects,  but  that  she  used  the  machinery,  forming 
'  part  of  those  effects,  in  the  prosecution  of  the  manufacture  for- 
'  merly  carried  on  by  him ;  and  accordingly  it  appears,  from  her 

<  letter  of  20th  September  1822,  and  from  that  of  21st  February 

*  1825,  which  she  admitted  at  the  bar  to  have  been  written  by  her 
'  aathmty,  that  without  any  reference  to  the  amount  or  situation  of 

*  die  effects  of  her  deceased  husband,  she  assigned  the  state  of  her 

<  own  affiurs  as  a  reason  for  delaying  the  payment  of  the  debt  due 
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to  the  charger.  In  these  circamstances,  it  appears  to  the  Lord  Or- 
dinary, first,  that  the  suspender  has  incurred  the  passive  title  of  vi* 
tious  intromission,  by  the  possession,  andapplication  to  her  own  use, 
of  the  moveable  effects  of  her  husband,  without  a  title;  and,  second- 
ly, that  her  liability  is  confirmed,  in  regard  to  the  debt  in  questioo, 
by  her  own  letters,  obviously  warranting  the  creditor  to  rely  upon 
her  own  personal  responsibility.' 


The  suspender  reclaimed;  and  the  Cotir^  unanimously  altered  the 
interlocutor  of  the  Lord  Ordinary,  suspended  the  letters  simpliciter, 
and  found  expenses  due. 

Lord  Balgray  did  not  think  any  thing  had  been  done  by  the 
suspender  to  infer  vitious  intromission.  She  did  not  take  posses* 
sion  of  the  furniture  and  effects  of  her  husband :  she  only  continued 
in  possession  of  these,  which  were  never  attached  by  the  creditors. 
She  could  do  nothing  else  in  the  circumstances  of  the  case.  Was 
she  immediately  to  leave  the  house,  and  the  furniture,  which  the 
creditors  did  not  attach,  or  do  any  thing  to  interfere  with  her  pos- 
session ?  There  was  clearly  no  fraud  in  this  case,  and  no  violent 
possessicNi  or  vitious  intromission,  while  she  has  accounted  for  every 
iarthing  of  the  inventory  which  she  gave  up,  by  the  payment  of 
preferable  debts. 

Lord  GiUies  was  of  the  same  opinion.  The  Lord  Ordinary  had 
mistaken  the  extent  of  the  intromission  in  this  case. 

The  other  Judges  concurred. 

Lord  FuBtrtoHf  Ordinary.  For  Suspender,  Dtan  of  JRsc  (Eopo,)  J,  J.  RtUL 

Wmam  Mwr,  S.& C.  Agent.        Alt  SoL.Qm.  f  Skene,;  J.  AmUnom.      Jckm 
Mu^ardeoih  W.  S.  Agent        D.  Clerk. 

T. 


SECOND  DIVISION. 


No.  XXIIL 


9th  December  1834. 


Sir  JAMES  BOSWELL 

offatnsi 

The  duke  of  PORTLAND  and  Others. 


Kirk.—  When  a  parish  church  is  in  disrepair^  it  is  competent  for  meet^ 
ings  of  the  heritors^  convened  for  the  purpose^  to  assess  the  heritors 
generally  for  the  expense  of  the  necessary  repairs^  without  applying 
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io  HiepreAytery  or  any  oAer  court  for  their  sanction  ;  and  if  the  9  Dec.  1834. 
proceedings  of  the  heritors  who  act  at  those  meetitiffs,  and  by  whose    ^'^V^^ 
vaiee  the  expenses  are  incurred^  are  done  in  goodfaith^  and  with  a  ^^^J^^  ^f 
fair  degree  of  attention  to  the  interests  of  all  concerned^  their  acts  are  Portland  and 
Hading  on  the  absent  or  dissentient  heritors.  Othen. 

Th£  parish  church  of  Mauchline  was  in  a  state  of  great  disrepair  in 
the  years  1826  and  1827,  and  in  the  coarse  of  those  years  various 
meetings  of  the  heritors  were  held,  for  the  purpose  of  considering 
the  propriety  of  repairing  the  old  or  building  a  new  church.  At 
these  meetings,  the  heritors  who  attended  were  of  opinion,  that  it 
was  advisable  to  repair  the  old  church,  and  took  plans  and  estimates 
for  that  purpose.  All  their  proceedings  were  reported,  from  time  to 
time,  to  adjourned  meetings  of  the  heritors,  specially  convened  for 
that  purpose ;  and  in  consequence  of  the'resolutions  passed  at  these 
meetings,  hirge  sums  of  money  were  laid  out,  from  time  to  lime,  in 
enlaiging  and  repairing  the  old  church,  which,  however,  was  ulti- 
mately found  to  be  insufficient  to  sustain  the  repairs,  and  it  became 
necessary  to  pull  it  down  and  to  build  a  new  one. 

Sir  James  Boswell,  the  third  heritor  in  amount  of  valued  rent 
in  the  parish,  was  a  minor,  on  the  eve  of  majority,  at  the  time  when 
these  operations  began,  and  afterwards  protested,  at  different  times, 
against  the  heritors  proceeding  with  certain  repairs  upon  the  part 
of  the  church  which  had  been  allotted  to  him  in  the  division.  At 
a  meeting  on  the  14th  August  1827,  the  heritors  assessed  them* 
selves  for  the  expenses  of  the  repairs  then  in  the  course  of  being 
expended,  at  the  rate  of  28.  sterling  per  pound  Soots  of  their  valued 
rent;  and  afterwards  raised  an  action  before  the  Sheriff  of  Ayrshire 
^^[unst  Sir  James  Boswell  for  his  share  of  this  assessment,  amonnt- 
bg  to  L.61 :  17 :  11.  The  Sheriff  gave  decree  for  this  sum.  Sir 
James  Boswell  advocated,  and  the  Lord  Ordinary  pronounced  the 
Mowing  interlocutor :  <  Advocates  the  cause,  finds  the  advocator 

*  fiablefor  the  assessment,  in  so  &r  as  the  same  is  applicable  to  defray- 

<  bg  the  expense  of  repairing  the  church  of  Mauchline,  as  libelled, 
^ and  in  so  £Eur  repels  the  defences;  but  in  so  &r  as  the  said  assess- 
'  ment  is  not  to  be  applied  to  such  repairs,  but  is  intended  to  be  ap* 

<  plied  towards  building  a  new  church,  or  otherwise,  finds  that  the 

*  defender  cannot  be  found  liable  for  the  same  in  this  action,  and 

*  io  so  far  sustains  the  defences,'  &c 

Sir  James  Boswell  reclaimed  against  so  much  of  this  interlocutor  Pursuer's 
as  found  him  liable  for  the  assessment  necessary  for  defraying  the     ^^ 
expense  of  the  repairs  on  the  old  church,  and  pleaded — That  it  was 
not  competent  for  the  other  heritors  of  the  parish,  or  any  number 


no 


DECISIONS  OF  THE 


No.  S3. 


Defenders* 
Fleas. 


Opinion  of 

Consulted 

Judges. 


9  Dec.  1834.  of  them,  to  assess  him  for  the  operations  in  question,  because  these 

^^V^T^    operations  wer^  carried  on  without  any  application  to  the  presby- 

Tbe  Duke  of  ^''7'  ^'  ^^Y  ^^^creo  of  that  court,  or  any  legal  sanction  or  authority. 

Portland  and 

""  The  other  heritors  of  the  parish  answered — That  it  was  competent 

for  a  meeting  of  the  heritors  of  the  parish,  convened  for  the  purpose, 
to  assess  the  heritors  generally  for  the  expense  of  the  repairs  in 
question ;  and  that  there  was  no  occasion  to  make  application  to  the 
presbytery,  or  to  any  other  court,  for  their  sanction  or  authority  to 
the  repairs* 

The  Court  (one  of  tiie  Judges,  Lord  Glenlee,  being  declined,  as 
an  heritor  in  the  parish  of  Mauchline,)  ordered  cases  for  the  op- 
nions  of  the  other  Judges,  and  the  following  printed  <4>inions  were 
given  in : 

Opinion  of  the  Lord  President^  and  of  Lords  Balgray^  MadunsAt^ 
Medtoyn^  Fullerton,  and  Moncreiff. — !•  We  think,  that  it  appean 
certainly  from  the  record,  pleadings,  and  productions  in  this  case^ 
and  is  a  matter  on  which  it  is  not  necessary  to  order  proof  or  trial, 
that  the  church  of  Mauchline  was,  on  the  17th  of  August  1826,  in 
a  state  of  disrepair. 

2.  We  think,  that  such  being  the  fact,  it  was  the  duty  of  the  heri- 
tors to  repair  or  rebuild  it,  in  terms  of  the  acts  of  Parliament  1563| 
c.  76,  and  1572,  a  54,  and  act  of  Privy  Council  Idth  September 
1563,  authorised  and  ratified  by  the  first  of  these  acts  of  Parliament 
all  as  interpreted  or  modified  by  the  practice  and  custom  of  Scot- 
land.    It  has  been  long  settied  in  practice,  that  the  term  *  parish- 

<  loners',  used  in  these  acts,  must  be  interpreted  to  include  not  mere 
inhabitants,  whose  interest  in  the  parish  may  cease  at  any  time,  bat 
tiiose  only  having  immoveable  property  in  the  parish,  t.  e.  heritors; 
and  also,  that  the  share  of  this  burden  originally  ttllotted  to  the  pa^ 
son  must  now  be  added  to  that  borne  by  the  heritors.  In  this  wayi 
the  provision  of  the  act  of  Privy  Council  now  comes  to  be  read  t 

<  Therefore  the  said  Lords  ordain  all  parish-kirks  within]this  realoDy 

<  which  are  decayed  and  £sdlen  down,  to  be  repaired  and  upbigged, 

<  and  where  they  are  ruinous  and  faulty,  to  be  mended ;  and  after 

<  that  they  be  sufficiently  mended  in  windows,  thack,  and  other 
'  necessaries,  to  be  maintained  and  upholden  upon  the  expenses  of 

<  the  heritors.' 

3.  We  think  that  the  heritors  of  Mauchline  had  the  power  of  exe- 
cuting their  duty  of  repairing  the  kirk  of  that  parish,  by  meftos  of 
meetings  of  their  own  body,  called  on  the  requisition  of  any  one  of 
the  parties  interested,  and  at  those  meetings  acting,  as  usual,  by  the 
vote  of  a  majority  of  the  members  present  in  person,  or  by  proxyi 
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adopting  such  measures  of  repair  as  seemed  fit»  and  imposing  assess-  9  Dec.  1834. 
■eats  for  paymenl  of  the  expense  of  such  repairs,  so  as  to  bind  all    ^'"'■v^^ 
die  heritoTB.     It  seems  to  as  in  general,  that  the  heritors  of  parishes  xbe^Duke  of 
baring  the  duty  of  repairing  churches  imposed  upon  them,  it  was  i^ortiand  and 
Ae  implied  meaning  of  these  acts  of  Pasliament  and  Privy  Council,     *^^"' 
Aat  qnoad  hoc  the  heritors  should  be  able  to  act  as  a  corporation,  OpiDion  <»f 
by  holding  meetings,  which  should  represent  the  whole  body,  and  j^^^ 
act  for  and  bind  them  in  this  manner ;  for  the  act  of  Privy  Coun- 
cil, with  a  view  to  the  speedy  execution  of  this  duty,  authorises  the 
iBoiing  of  letters  to  messengers^  which  we  presume  must  have  been 
obtainable  at  the  instance  of  any  person  interested,  to  charge  the 
beriton  to  elect  persons  to  tax  them  for  the  expense  of  sodi  repairs'; 
aad  it  cannot  be  supposed  that  they  were  to  be  charged  to  do  what 
wai  not  understood  to  be  within  tlieir  competency.    The  messenger, 
it  will  be  obserwed,  is  not  aothorned  to  call  any  meettag^  or  declare 
111  powers  or  mode  of  acting,  but  simply  to  charge  the  heritors  to 
do  tbeir  duty  in  this  respect     And  the  statute  1572,  which  express- 
ly latifies  the  previous  provision,  and  censures  the  parishioners,  i.  •«. 
dK  heritors,  for  not  having  done  their  duty  in  this  respect,  autho- 
tises  the  interference  of  the  bishops  (now  presbyteries)  only  where 
tbe  parishioners,  bring  required  to  elect  and  choose  *  persones  for 
^  Baking  of  the  taxation  to  the  effect  foresaid,  refuses  or  delayis,  or 
'  qabair  thair  is  na  kirk-maisteis  or  deacons  appoynted ;'  and  it  wiU 
^  be  observed^  that  what  the  bishops  are  appointed  to  do,  is  not 
toantborise  meetings  of  the  heritois,  but  to  appoint  persons  for  ma- 
bing  the  taxation,  or  for  receiving  the  same,  i.  e,  to  do  themselves 
what  the  heritors  should  have  done.     Under  these  acts-* of  whidi, 
it  moat  be  remembered,  that  the  last  does  not  repeal,  but  ratifies  the 
tvo£rst-*it  seeois  plain  that  the  heritors  might  meet  and  act  with- 
ost  waiting  to  be  charged  by  a  messenger,  and  we  think,  a  fortiori^ 
vitbout  any  interference  of  the  bishop  or  presbyter,  if  they  were 
villing.    If,  however,  they  could  act  at  all,  it  seems  impossible  to 
doubt  that  this  must  have  been  by  means  of  meetings  called  on  suffi- 
ctent  notice,  upon  the  requisition  of  any  one  interested,  and  acting 
by  tbe  votes  of  those  present,  so  as  to  bind  the  whole.     No  other 
vty  can  well  be  imagined. 

Accordingly,  in  the  case  of  Lauder,  24th  Nov.  1630,  reported  by 
Spottiswoode,  an  heritor  was  found  to  be  bound  to  pay  an  assess- 
ment laid  on  by  a  meeting  of  heritors  for  reparation  of  the  kirk, 
dwngh  he  himself  had  not  agreed  to  it.  It  is  true,  that  in  that  ease 
it  appears  the  presbytery  had  interfered.  But  still  the  assessment 
was  imposed,  not  by  the  presbytery  (or  bishop,)  as  authorised  by 
tbe  atatute  1572  to  be  done»  but  by  an  act  ci  a  meeting  of  heritors, 
^'^  tbe  act  gives  no  authority  to  the  presbytery  to  call,  or  to  au- 
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9  Dec  1834.  tborise,  if  otherwise  incompeteiit  And  we  believe,  that  in  pracdoe 
it  has  been  understood,  that  the  heritors  might  act  in  this  way  witbout 
any  warrant  from  the  presbytery,  and  that  this  understanding  has 
been  acted  upon. 

We  observe,  too,  that  an  heretriz  was,  in  the  case  of  Inverkeith- 
ing,  Idth  Feb.  1642,  Duriej  found  liable  to  pay  her  proportion  of  a 
stent  imposed  for  a  kirk*bell,  which  must  have  been  viewed  as  a  per* 
tinent  of  the  kirk,  and  that  at  the  instance  of  the  parishioners,  and 
without  any  mention  whatever  of  the  presbytery  having  interfered. 

4.  We  think  that  the  heritors  being  thus  quoad  hoc  made  into  a 
corporation,  every  one  heritor  must  equally  be  bound  by  their  acts, 
whether  he  be  sane  or  insane,  major  or  minor,  present  at  the  meet* 
ings  or  absent,  voting  with  the  majority  or  with  the  minority,  acqui- 
escing in  or  protesting  against  what  is  done.  There  is,  however, 
a  remedy  competent  to  every  heritor,  which  indeed  manifestly  im- 
plies that  every  heritor  is  bound,  viz.  by  an  application  to  this  Comtf 
to  control  and  direct  the  body  of  the  heritors  by  its  authority.  This 
any  heritor  may  use ;  but  if  he  does  not,  he  cannot  exempt  hims^ 
by  any  act  of  recusancy  or  dissent. 

5.  But  it  may  be  asked,  can  a  meeting,,  or  the  majority  of  a 
meeting  of  heritors,  do  any  thing  they  please,  without  becoming'  re- 
sponsible, in  their  own  persons  exclusively,  for  the  burdens  imposed 
by  their  acts  ?  We  should  answer,  that,  provided  they  do  not  exceed 
their  powers,  they  cannot  incur  such  responsibility  except  by  act- 
ing fraudulently,  or  at  least  with  that  wilful  negligence  or  wantonness^ 
that  culpa  lata  qu»  dolo  equiparatur.  We  think  that  honest  error 
in  judgment,  even  although  pretty  palpable,  will  not  subject  them 
in  this  way.  Considering  that  the  heritors  who  attend  fulfil  a  duty 
wliich  those  who  are  absent  decline,  and  that  those  who  attend  and 
oppose  have  the  remedy  of  appeal  to  this  Court,  which  can  £eu1 
them  only  because  they  do  not  choose  to  use  it,  we  think  it  wonld 
be  very  hard  and  very  inexpedient  to  hold,  that  the  heritors  attending 
the  meeting,  or  those  voting  in  the  majority,  were  to  bear  the 
whole  burden  of  what  was  competently  and  honestly  done  in  the 
general  concern,  merely  because  it  was  not  done  wisely.  At  tlutt 
rate,  prudent  men  would  stay  away  from  all  such  meetings,  and 
reserve  to  themselves  the  hope  of  exemption  from  a  burden,  by  ob- 
jecting to  what  was  done  by  others.  We  think  the  above  rule  is 
the  strictest  that  can  be  laid  down. 

6.  We  think,  then,  that  the  church  of  Mauchline  requiring  re- 
pairs, it  appears  from  the  record  that  the  heritors  of  that  parish 
were  competently  and  fairly  called  to  meetings,  and  that  those  meet- 
ings acted  competently  and  fairly  in  ordering  the  .repairs  on  the 
church,  to  which  this  question  relates.     That  they  acted  unfortn- 
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Btldyy  18  dev;  and  we  coald  not  say  that  they  acted  judiciously,  9  Dec.  I83i/ 
but  we  see  no  reason  to  say  there  was  any  fraud,  or  culpa  lata  quae    ^^«^v**^ 
Uo  eqiiipaiatur,  in  their  conduct  The  heritors  present  at  the  meet-  ^^^l^'^  of 
ings  were  on  all  occasions  acting  in  a  matter  wherein  their  own  in-  Portland  and 
temt  was  concerned,  exactly  in  the  same  way  as  that  of  all  the  ^^^^'^ 
loiloiia  absent  or  dissenting  was.     There  appears  no  trace  of  any  Opinion  of 
Kparate  or  perverse  interest  whatever  leading  to  any  thing  that  was  ^^^^^^ 
done.    1^  then,  any  thing  was  done  wrong,  we  do  not  well  see  how 
it  coold  arise  from  any  other  cause  than  honest  error  in  judgment, 
ftr  which  we  do  not  think,  they  can  be  subjected  in  the  penalty  of 
personal  and  exclusive  liability. 

7.  In  this  case,  the  advocator  pleads  a  nullity  of  the  whole  pro- 
ceedings of  the  heritors,  because  they  did  not  obtain  precise  and 
cinplete  contracts  for  the  repairs  before  resolving  to  adopt,  or  com* 
Deocing  them,  or  imposing  the  stent  for  the  expense  of  them.  We 
tte  not  aware  of  any  grounds  for  such  nullity.  The  act  of  Privy 
Cooncil  not  only  does  not  mention,  but  it  does  not  seem  to  contem- 
plate any  contract  at  all,  previous  to  raising  money.  The  concluding 
sentence  is,  <  that  the  said  parishioners  make  payment  of  the  sums 
*that  they  shall  be  taxed  to  the  kirk- masters  or  deaoons  of  the 
'paroch,  to  be  appointed  by  them  for  receiving  thereof,  to  the  re- 

*  paration  of  the  said  kirks,  sicklike  within  twelve  days  next  after 
'  they  are  charged  thereto,  under  the  pain  of  rebellion,  and  failing 

*  thereof  to  be  put  to  the  horn.'  And  it  seems  obvious,  that  al- 
though, in  eases  of  rebuilding,  it  is  always  possible  to  have  a  pre- 
vious contract,  (though,  even  in  these  cases,  there  is  generally  some 
extra  Blatter  left  in  a  looser  state,)  yet,  in  cases  of  repair,  it  is  very 
often  impossible.  The  extent,  nature,  and  expense  of  the  repair 
oeeeasary,  often  cannot  be  known  until  it  be  actually  made ;  and 
when  it  is  attempted  to  make  previous  contracts  for  repairs  of  old 
buildings,  modifications  and  changes  of  plan  must  sometimes  una-* 
roidably  happen.  We  do  not  think,  therefore,  there  is  any  good 
ground  for  this  plea  of  nullity.  The  case  of  Porterfield,  iii  which 
the  Coart  restrained  a  presbytery  from  raising  money  before  they 
had  obtained  estimates,  and  entered  into  contracts  forbuilding  a 
new  church,  bears  no  analogy  to  the  present,  which  rriates,  not  to 
the  acts  of  the  presbytery,  but  of  the  heritors ;  and  is  aot  a  question 
of  what  the  Court  will  direct  to  be  done  when  applied  to  before- 
hand ;  but  whether,  after  repairs  have  actually  been  executed  or 
attenpted  by  the  heritors,  without  any  application  made' to  the 
Court  to  prevent  it,  the  Court  will  throw  the  whole  burden  of  these 
Te|wrt  <Hi  certain  heritors  only,  and  exempt  another  heritor,  be* 
cuue  the  former  executed  or  attempted  the  repairs  without  rigidly 
ttlberiog  to  an  estimate  and  contract,  while  the  other  stood  by,  and 
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9'Dec.  1634.  at  moet  objected^  bat  took  no  legal  measure  to  have  the  errors  of 
^^^y^    his  brother  heritors  corrected  in  time.    This  last  would  require  ikh 

ThrDuke  of  ^^^E  ^^^  ^'^^^  ^^™^  Strict  legal  miUity  in  the  proceedings.     And 
Portland  wad  we  may  repeat^  that  we  see  no  warrant  for  holding,  that  eveo  tfas 
^^  total  want  of  a  contract  for  repair  of  a  church  would  oonstitute  sndi 

0)yini<Hi  of     nullity,  Still  less,  some  looseness  in  and  departure  from  the  oontracC 
Judges!         occurring  in  the  course  of  executing,  or  attempting  to  ezecnte  mdi 
repair. 

8.  Another  special  objection  has  been  stated,  that  at  one  of  the 
meetings  the  body  whioh  imposed  the  assessment  was  not  the  heri- 
tors but  the  kirk*session.  We  think  that  objection  too  critica].  We 
think  it  sufficiently  appears  that  the  meeting  was  in  truth  a  meeting 
of  the  heritors,  though  first  called,  and  then  adjourned  along  with 
a  meeting  of  kirk-session,  which  it  was  convenient  to  have  asseoH 
bled  at  the  same  time.  We  believe,  in  practice,  this  is  commoo. 
And  further,  we  think  that  the  effect  of  diis  objection,  even  if  well 
founded,  would  only  be  to  make  it  necessary  to  call  a  new  meeting 
of  the  heritors  to  impose  the  assessment,  which  would  still  renuon 
due  as  before. 

On  the  whole,  we  are  of  opinion,  that  upon  consideration  of  what 
is  set  forth  in  the  record,  pleadings,  and  productions,  the  advocator 
ought  to  be  subjected  to  the  assessment  in  question* 

There  is  only  one  other  point  on  which  we  have  not  touched 
above,  because  we  are  not  sure  that  it  is  involved  in  the  question 
put  to  us,  which  seems  to  relate  rather  to  the  liability  of  the  advo* 
cator  to  the  assessment  generally,  than  to  the  amount  of  his  share 
of  it,  viz.  Whether  the  stent  ought  to  be  proportioned  as  has  been 
done,  or  in  the  manner  appropriate  to  the  parish,  considered  as 
partly  a  town  parish,  like  that  of  Peterhead  ?  If  this  plea  is  per? 
sisted  in,  we  rather  think  that  it  must  lead  to  an  investigation  of  the 
facts  of  the  case. 

Lord  Carehouse. — I  concur  in  the  above  opinion,  in  so  &r  as  it 
relates  to  the  construction  of  the  acts  of  Parliament,  and  of  the 
Privy  Coundl,  concerning  the  building  and  repairing  of  parish 
churches,  and  in  general  to  the  powers  and  duties  of  heritors  under 
those  acts.  But  from  the  facts  of  the  case,  I  arrive  at  a  different 
eondusion  as  to  the  merits  of  the  question  at  issue.  I  think  it  is 
not  enough  that  a  meeting  of  heritors  ordering  a  church  to  be  built 
or  repaired,  and  levying  an  assessment  for  the  expense  on  all  the 
heritors,  absent  as  well  as  present,  and  dissenting  as  well  as  con« 
earring,  should  act  bona  fide,  or  with  honest  intentions,  and  avoid 
tliat  gross  negligence  which  the  law  holds  akin^  if  not  equivalent 
to  fraud ;  but  that  they  are  further  bound  to  use  that  degree  of  or- 
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doHwy  diligence  whidr  a  prudeot  man  does  in  the  management  of  9  Dec.  1834. 
Ub  own  aflUis.     In  the  language  of  the  civil  law,  et  cnlpam  latam    Wy^^ 
ct  calpam  knrem  prsBBtare  ienefltnr,  a  role  I  conceive  universally  ^^  ^^^  ^ 
ipplioable^  where  a  statatory  tmst  is  created  for  the  purpose  of  im-  Portland  and 
pnig'  pecuniary  burdens.  "* 

In  the  present  case,  it  appeara  that  on  the  18th  December  18279  Opinion  of 
die  {wesiiytery  appointed  two  tradesmen  of  skiU,  approved  of  by  the  j^u^ 
keritorsy  to  inqiect  the  stat^  of  the  church  of  MauehUne,  which  they 
Mf  and  reported  upon  oath  that  they  found  the  foundation  of  the 
iaaofflcieBt,  and  the  waUs  generally  in  an  insufficient  state, 
the  roof  very  mudi  decayed^  and  the  whole  in  such  a  state  as 
lo  be  incapable  of  being  repaired.  Six  weeks  before  this,  one  of 
had  infinned  the  heritors  that  the  whole  roof  was  perfectly 
and  useless.  Considermg  how  simple  the  structure  of  a 
churck  in  Scotland  is,  all  this  might  have  been  discovered 
with  equal  ease  ia  September  1826,  before  a  shilling  of  expense 
had  been  inemred,  as  in  October  or  December  1827,  after  moce 
tlm  1^500  had  been  ^nt  in  an  abortive,  because  an  impracticable 
attempt. 

There  is  no  evidence  from  the  minutes,  that  a  general  examinap 
tion  of  the  chorch,  with  reference  to  the  fact,  whether  it  could  be 
sifely  and  effectively  repaired,  took  place,  before  a  plan  of  repair  was 
adspted  and  commenced.    The  west  gallery  was  indeed  inspected, 
and  so  that  inspection  a  resolution  to  repair,  agreeably  to  a  certain 
plan,  was  passed,  and  a  contract  actually  executed.    That  plan  was 
soon  found  to  be  impracticable,  the  south  wall  was  declared  insuffi- 
cient, and  aj^inted  to  be  rebuilt,  in  so  far,  as  it  appears,  without  any 
hispection  of  the  other  walls.    It  is  true  that  on  this  occasion  three 
men  inspected  the  roof;  but  they  were  all  contractors  or  offerers 
for  the  job.   Davidson  was  contractor  for  the  wright  and  slate  work, 
Tait  for  the  walls,  and  Lees  had  been  conditionally  preferred.     It 
appears  that  Nimmo,  the  only  person  who  had  no  interest  in  the 
matter,  was  called  upon  to  report  only  as  to  the  insufficiency  of  the 
south  wall,  which  the  other  contractors  had  an  interest  to  rebuild, 
and  not  as  to  the  roof,  which  they  had  undertaken  to  repair,  and 
whkh  he  himself  pronounced  irreparable  three  months  afterwards. 
To  proceed  with  so  hazardous  an  operation,  as  a  general  repair  of 
an  old  building,  on  a  mere  partial  and  superficial  inspection,  and 
diat  by  persons  evidently  interested,  appears  to  me  an  iK^t  of  great 
hnpmdence.     Before  any  such  attempt,  a  thorough  and  minute 
ciaarinadon  of  the  whole  fabric  ought  to  have  been  made  by  disinte* 
rated  persons ;  the  plans,  specifications,  and  estimates  of  every  part 
of  die  work  ought  to  have  been  deliberately  settled;  and  if  a  doubt 
entertained  of  the  practicalHlity  of  the  repair,  the  contractors 
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9  Dec.  1834.    ougbt  to  have  been  taken  bound,  not  only  to  execute,  but  to  uphold 
^^"^V^^    it.   To  omit  these  precautions  was  certainly  a  want  of  ordinary  <ar- 

The^Duke  of  cu^isp^ction ;  and  the  heritors  were  the  more  to  bbme,  that  they 

PortUnd  and  were  put  on  their  guard  by  Sir  James  Boswell's  reiterated  protests^ 
^  ^^     .     rested,  it  is  true,  at  first  on  an  untenable  ground,  but  afterwards 

Opioion  of      directed  in  general  terms  against  the  whole  proceeding. 

juUffet.  '^^  S^^^  effect  to  this  assessment  would  be,  in  my  opinion,  a  bad 

precedent  A  meeting  of  heritors  is  too  often  disposed  to  prefer  the 
alternative  of  repairing  to  that  of  rebuilding,  either  from  short- 
sighted economy,  or  from  the  desire  of  transferring  a  burden  from 
their  own  shoulders  to  those  of  their  successors ;  and  by  patching 
up  an  old  and  ruinous  church,  the  congregation  in  the  meantime  is 
ill  accommodated,  and  themselves,  and  those  whom  they  are  em- 
powered* to  assess,  are  in  the  end  saddled  with,  twice  the  expense 
which  would  be  required  to  erect  a  new  one.  It  is  for  the  benefit  of 
all  parties,  that  the  heritors  should  not  be  encouraged  to  wink  at 
the  real  state  of  the  building  placed  under  their  charge. 
'  It  seems  to  be  thought  hard,  that  the  loss  in  this  case  shoald  be 
laid  on  the  individuals  who  attended  the  meeting,  while  those  who 
stafd  away  are  exempted ;  and  if  it  were  done,  that  a  motive  would 
be  held  out  to  heritors  to  exempt  themselves  on  siich  occasions,  and 
to  neglect  the  duty  imposed  upon  them  by  law.  But  truly  there  is 
little  danger  of  that  result,  for  if  the  heritors  do  not  choose  to  act, 
the  presbytery  will  not  fail  to  act  for  them.  I  am  of  opinion,  there- 
fore, that  the  advocator  is  not  liable  for  the  assessment  in  question. 

» • 

Lords  Craiffie  and  Gillies — The  pleadings  and  proceedings  in  this 
case,  on  which « the  ropinions  of  the  Court  have  been  required,  in- 
volve two  questions  of  general  importance;  \stj  The  authority  of 
the  heritors  or  landed  proprietors  in  Scotland,  in  regard,  to  the  re- 
building or  repairing  of  parish  churches ;  and,  Sd,  The  proper  form 
of  procedure  to  be  followed  by  those  who  may  exercise  such  autho- 
rity. 

There  is  a  third  question  of  less  consequence,  Whether,  holding 
the,  proceedings  of  the  heritors  in  this  case  as  unauthorised  and  in- 
formal, the  advocator,  Sir  James  Boswell,  has  nevertheless,  by  taci- 
turnity and  acquiescence,  debarred  himself  from  making  any  objec- 
tion to  them. 

.    The  two  questions  first  mentioned  must  be  governed  by  the  act 
of  the  Secret  or  Privy  Council  in  Scotland  in  1563,  referred  to  and 
confirmed  by  act  1563,  c.  56,  joined  with  the  subsequent  act  1572,  • 
c.  54.     Of  the  first  of  these,  an  authentic  transcript  has  been  ob- 
tained, and  a  copy  will  be  found  annexed. 

It  is  not  said,  in  the  act  of  the  Secret  Council,  by  whom  the  let- 
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ten  of  homiDg  there  mentioned  are  to  be  abiaiiled,  for  compelling  9  p^e.  1834. 

tie  parishioners  to  choose  fit  persons,  styled  kirlo-znasters  and  dea* 

CODS,  to  make  the  requisite  assessments,  two-thirds  being  laid  on  j^^  j^y^^  ^^ 

tke  parishioners,  and  the  remaining  third  being  laid  upon  thie  par-  Portland  and 

•»,  that  is,  the  parish  minister  himself,  if  in  the  full  right  of  the       ^"* 

benefice,  or  the  individual  standing  in  the  general  right  of  the  titu*  Opiuion  pi   ? 

iarity  of  the  teinds.     It  may  be  supposed,  that  any  of  the  parishion-  judges, 

ere  or  members  of  the  ecclesiastical  establishment  in  Scotland  at 

tlie  time  were  entitled  to  interpose.     The  assesment,  however,  is 

to  be  completed  in  twelve  days,  and  within  twelve  days  more,  pay- 

nent  is  to  be  made  to  the  kirk-masters  or  deacons ;  and  it  is  also 

to  be  enforced  against  the  parishioners  by  a  charge  of  horning^ — 

vhat  is  to  be  laid  upon  the  parson  or  titular,  so  far  as  unpaid,  being 

to  be  recovered  by  sequestration  of  his  lands  and  teinds,  and  to  be 

paid  over  to  the  deacons  and  kirk-masters. 

These  measures  may  be  considered  as  rather  summary,  but  they 
night  be  thought  expedient  and  just,  in  order  to  accelerate  the 
buildings  required,  and  for  equalising  the  burden  among  the  parties 
liable,  the  expenses  not  being  made  a  real  lien  upon  the  lands,  but 
10  fall  upon  the  proprietors  and  titulars  at  the  time. 

From  the  enactment  in  1752,  it  appears  that  the  parishioners  had 
been  tardy  in  imposing  the  necessary  assessments,  and  did  not 
name  kirk-masters  and  deacons.    It  enacts,  <  That  quiiair  tlie  paro- 

*  ehiners  being  required  to  elect  and  chuse  persones  for  making  of 
'  the  taxation  to  the  eifect  foresaid,  refusis  or  delayis,  or  qubair 
^  diere  is  na  kirk-masters  or  deacons  appoynted,  that  then  the  arch- 
'  biscop,  biscop,  superintendent,  or  commissioner  of  the  kirkes  in 
'  the  time  of  their  visitation,  quhilk  sail  be  betwixt  and  the  first 
'  day  of  Janii  nixt  to-cum,  sail  at  their  discretion  nominate  and 
'  appoynt  persones  in  every  parochin,  for  making  and  settling  of  the- 
'taxation,  as  alswa  for  receiving  of  the  samin;  and  decernis  and- 

*  declaris  the  said  nomination  and  appoyntment  to  be  sufficient,  and 

*  sicUike  execution  sail  passe  for  compelling  of  them,  as  micht 

*  have  been  given  and  granted,  be  vertew  of  the  said  act  of  Secret 
'  Council,  in  case  they  had  bene  elected  be  the  parochiners/ 

There  is  no  longer  any  dojubt  that  the  presbyteries  and  other 
ecdedastical  courts,  as  established  at  the  Reformation,  and  now  ex- 
isting, have  all  the  powers  given  by  these  statutes,  although  at 
first  they  were  exercised  jointly  with  those  dignitaries  of  the  episco- 
pal church  who  then  held  appointments  in  Scotland.  Indeed,  by 
enactments  in  the  same  year,  chap.  46  and  48,  the  same  function-' 
tries  are  authorised  to  perform  all  the  necessary  offices  of  the  church^) 
the  saperintendents  and  commissioners  there  mentioned  being  mem-^ 
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9  l>ec.  1834^  ben  of  the  presbyterian  penoasion  having  charge  of  eodetiastical 
*^-^T^^^    matters  at  the  time. 
The  Duke  of       It  thus  appears,— 

PortUnd  and       L  That  the  heritors  or  landed  proprietors  of  Scotland  (fior  siudi 
must  be  held  to  have  been  the  parishioners  mentioned  in  these 


OpinioDf  of     actments)  had  no  authority,  of  themselves  and  directly,  to  order 
Jttdffet.  what  was  to  be  done  as  to  rebuilding  or  repairing  of  chnrehos,  or 

as  to  the  subsequent  proceedings :  their  duty  was  to  nanie  kixk- 
masters  and  deacons,  with  the  powers  asngned  to  the  persons  ao 
described.  Upon  the  heritors  fidling  to  do  so,  the  meabeis  of  the 
Reformed  Church,  within  whose  bounds  the  parish  lay,  were  to  i^ 
point  persons  duly  qualified,  and  to  enforce  what  was  required. 

2.  Although  nothing  is  said  as  to  the  question.  Whether  the 
church  was  to  be  rebuilt  or  repaired,  it  seems  necessarily  to  follow, 
that  the  persons  so  appointed  were,  in  the  first  place,  to  decide 
either  as  to  the  one  or  the  other.  They  could  not  otherwise  de- 
termine what  assessments  were  to  be  imposed,  and  which,  it  will 
be  remembered,  were  to  be  equal  to  the  expenditure  in  repairing 
or  rebuilding,  and  no  more ;  nor  could  they  enter  into  effectual 
contracts  for  that  purpose,  as  was  well  explained  and  enforced  in 
the  late  case  of  Kirkmacolm.  On  this  point,  there  could  bo  no 
difference  between  repairing  or  rebuilding. 

It  niay  be  admitted,  at  the  same  time,  that  the  heritors  mi^ht^ 
by  a  mutual  contract,  agree  to  build  or  repair  a  church,  so  as  to 
render  it  fit  for  the  accommodation  of  the  parish ;  and  after  such 
contract,  whether  it  Lad  received  the  formal  sanction  of  the  pres- 
bytery or  not,  the  heritors  might  apply  to  the  Judge-Ordinary,,  as 
in  the  case  of  any  other  contract,  for  compelling  performance. 
And  it  might  be  farther  admitted,  that  if  all  this  was  done  by  a 
considerable  majority  of  the  heritors,  and  acquiesced  in  by  the  sest, 
and  for  the  general  benefit,  and  without  any  essential  deviaticMt 
from  the  forms  prescribed  by  the  statute,  a  complaint  afterwards 
made  ought  not  to  be  readily  listened  to. 

It  has  been  said,  that  after  the  work  was  performed^  (the  expense 
amounting  to  L.522,  of  which  Li.61  has  been  assessed  upon  the 
advocator,)  the  sanction  of  the  presbytery  might  be  obtained ;  bat^ 
in  this  respect,  the  authority  of  the  church  courts  is  purely  statu-v 
tory,  and  can  only  be  exercised  in  the  form  and  manner  prescribed:! 
by  the  statute.  Although  the  work  bad  been  properly  ordered  andij 
beneficial,  as  they  have  proved  the  contrary,  the  presbytery  could ,1 
not  afterwards  give  any  confirmation  to  them ;  and  accordingly,  the] 
demand  has  been  made  in  the  ordinary  course  of  law,  as  in  the  case  j 
of  a  consensual  obligation.     But  it  is  manifest,  and  clearly  esta*; 


cc«. 
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Ubhed  by  the  jod^ent  in  the  case  afaready  referred  to,  that  the  9  Dec.  1834. 
presbytery  could  only  have  acted  at  the  respondents  ought  to  have    ^*^'\^^ 
done.    If  they  had  followed  the  course  pointed  out  by  law^  they  xbe^uke  of 
voaid  have  previously  inquired,  whether  an  effectual  repair  aiight  Portland  and 
be  made,  or  if  a  new  church  was  necessary.     They  would  have      /"" 
then  adrertited  for  specifications  and  estimates,  and  entered  into  a  Opinion  of 
regular  contiact,  with  proper  security  for  the  performance ;  and  j^^'^ 
epon  payment  of  the  sums  so  ascertained,  the  heritors  would  have 
been  free  from  any  farther  expense  for  many  years  to  come.    What 
hm  been  done  has  been  wholly  useless,  and  so  much  money  throwa 
avay;  and  if  the  respondents  cannot  support  the  proceedings  on 
the  footing  of  an  obligation,  created,  and  necessarily  to  be  inferred 
iron  the  advocator's  conduct,  they  have  no  case. 

On  looking,  however,  into  the  proceedings,  as  stated  in  the  record 
and  writings  produced,  the  judgment  of  the  Sheriff  appears  to  be 
aoauthorised.  Before  any  repairs  were  begun,  as  it  would  seem,  a 
protest  was  taken  against  the  proceedings ;  and  although  the  reason 
there  stated  was  rested  upon  the  taking  away  of  the  advocator's 
gallery,  it  virtually  and  necessarily  included  an  objection  to  the 
whole.  These  protests  were  from  time  to  time  renewed.  It  also 
appears,  that  instead  of  the  repair  attempted,  the  walls  of  the  church 
might  have  been  under-built,  whereby  the  building  of  a  new  church 
would  have  been  rendered  unnecessary.  No  regular  contract  was 
made — the  one  which  is  referred  to  as  such  being  without  a  date ; 
it  is  not  attested  by  witnesses,  nor  subscribed  by  the  cautioners,  nor 
by  a  singia  keritor ;  and  yet  the  advocator's  name  is  mentioned 
animg  the  rest,  as  entering  into  the  contract  By  such  a  writing^ 
the  caationers  eould  not  be  bound,  nor  any  of  the  heritors,  unless  in 
esasequence  of  their  a(>probatiory  aetp.  Besides  the  speci^e^  rer 
fun  as  to  wbidi  an  estinjate  ba^  been  giyen  in,  it  was  left  to  the 
Matraetofs  to  do  whf^t  farther  might  b^  thought  necessary,  the  ^qjk 
Is  be  ndued  by  an  ipdividoftl  named ;  iM^d  with  regftrd  to  the  adr 
voeatoi^  00  far  from  ju^jtifying  the  plea  arising  from  implied  cpur 
seat  or  ai^robation,  Us  eondu/et  thropgfaont  expressed  dissent,  an4 
aothing  else.  In  this  respe^^  the  decision  in  the  case  of  Arnott, 
vhidi  has. been  referred  tOt  19  qM.ite  adverse  to  tjb^e  respondents' 
argnmen^  U  being  held,  that  where  an  obligation  could  only  be 
tamed  on  an  implied  consent,  it  might  he  put  an  end  to  at  any  time 
hjr  distent 

It  is  absost  unnecessary  to  add,  that  from  such  circumstances  as 
bave  here  occurred,  great  misunderstandings  have  arisen  bejtween 
the  elargy  of  Scotland  i^nd  the  heritors,  as  well  a^  am^ong  the  he- 
ritors themeelves ;  and  much  unnecessary  expense  incurred  in  the 
repairing  and  rebuilding  of  parish  churches  and  mantes ;  and  for 
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9  Dec.  1834.  these  reasons,  as  well  as  others,  it  is  humbly,  thought  the  prinriple 

^^V^^  of  the  case  of  Kirkmacolm  should  be  steadily  acted  upon  and  en* 

The  Duke  of  f<'^ced,  and  therefore  that  the  advocator  ought  not  to  be  subjected 

PorUaod  and  in  the  assessment  in  question. 

Others.  ^ 

It  thus  appeared,  that  whilst  a  considerable  majority  of  the  Judges 
were  of  opinion,  that  the  general  plea  of  the  pursuers  was  weM 
founded,  and  that  the  heritors  were  entitled  to  lay  out  the  necessary 
repairs,  and  to  assess  the  whole  heritors  of  the  parish  for  the  ex- 
pense thereof,  without  applying  to  the  presbytery,  three  of  the  con- 
sulted Judges  thought,  that,  in  the  special  circumstances  of  this  case, 
the  proceedings  of  the  heritors  had  been  taken  in  such  a  way  as  that 
the  defender  could  not  be  bound  by  them.  And  the  three  Judges 
of  the  Second  Division  being  of  that  opinion,  the  Court  was  equal- 
ly divided,  and  the  cause  stood  over  for  the  opinion  of 

Lord  Cockburfii  who  concurred  with  the  Lord  President  and  the 
majority  of  the  consulted  Judges,  for  the  reasons  therein  stated. 

Judgment  The  Court  accordingly  adhered  to  the  interlocutor  of  the  Lord 

Ordinary,  and  refused  the  note. 

Lord  Ordinary,  Mackenzie,         Alt.  Dean  ofFac,  f  Hope,  J  and  D,  M^NeOL       Alt. 
Jameson  and  M,  Napier.  Home  ff  Roee^  and  J.  W,  Mackenzie,  Agents. 

R.  Clerk. 

U. 

Ad  of  the  Privy  Council,  referred  to  in  ihefiregoing  Opinumi* 

Apud  Stirilingf  xiy.  Septembris,  anno  Ixiiu 
The  quhilk  day,  the  saidis  Lordis  of  Secreit  Counsale,  understand- 
ing that  the  paroche-kirkis  of  this  realme,  partlie  be  sleuth  and  ne- 
gligence of  the  parochineris,  and  partlie  be  oursycht  of  the  personis, 
daille  decayis  and  becummis  ruynous,  and  part  of  thame  ar  alreddy 
fellin  doun,  the  parochinaris  nawyis  causand  the  samjrn  be  mendi^ 
nor  yit  the  persone  doant  that  appertenis  to  him  for  uphald  thairof, 
quhairthrow  the  preching  of  the  word  of  God,  ministratiouo  of  the 
sacramentis,  and  reding  of  the  commone  prayers,  ceissis.  And  the 
people  thairthrow  becummis  altogidder  without  knawlege  and  fear 
of  God.  Thairfoir  the  saidis  Lordis  ordains  all  paroche-kirkis  within 
this  realme  quhilkis  ar  decayit  and  fallin  doun  to  be  reparitand  op- 
bigget.  And  quhair  thai  ar  ruynous  and  faltie  to  be  mendit  And 
efter  that  thai  be  suiBcientlie  mendit  in  windowis,  thak,  and  other 
necessaris,  mantenit  and  uphaldin  upoun  the  ezpenssis  of  the  paro- 
chinaris &  persone  in  manner  following.  That  is  to  say,  the  taa 
part  of  the  expenssis  thairof  to  be  maid  be  the  parochinaris  and  third 
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pert  be  the  persone.    And  that  the  samyn  may  tak  effect  with  expe-  9  Dec.  1834. 

ditioiio,  ordanis  letCeris  to  be  direct  to  officiaris  of  the  Quenis  shireiSs    ^^y^ 

b  that  part  to  pas  and  charge  the  parochinaris  of  the  paroche-kirkis  xhrDuke  of 

vkhin  this  realme  to  elect  &  cheise  certan^  of  the  maist  honest  PortlaDd  and 

qnlifeit  men  within  thair  paroehynis  to  taxt  every  ane  of  thame  ef-       ^"' 

ftnud  to  thair  substance  for  fumessing  of  the  twa  part  of  the  expens- 

n  to  be  maid  in  bigging  and  repairing  of  the  saidis  paroche^kirkis. 

And  that  the  saidis  taxtaris  to  be  chosen  mak  the  said  taxatioun  to 

the  effect  foirsaid  within  xij  dayis  nixt  efter  thai  be  chargit  thairto. 

And  efter  the  said  taxatioun  be  maid,  that  the  saidis  parochinaris 

mk  payment  of  the  sowmes  that  thai  sal  be  taxt  to  to  the  kirk- 

maisteris  or  deaconis  of  the  parochin  to  be  appointit  be  thame  for 

iwaving  tbairof  to  the  reparatioun  of  the  saidis  paroche^kirkis 

ricklike  within  xij  dayis  next  efter  thai  be  chargit  thairto,  under  the 

pane  of  rebellioun,  and  failzeing  thairof  to  put  thame  to  the  home. 

And  also,  that  the  saidis  messingeris  pas  and  sequestrat  the  frutis, 

teindis  and  proffittis  of  the  saidis  paroehynis,  sa  fer  as  may  extend  to 

die  personis  part  of  the  same :  To  remane  in  the  parochinnaris  handis 

qnhiU  the  said  persone  depone  and  put  in  the  handis  of  the  said  kirk- 

mabter  and  deaconis  his  part  of  the  expensis  to  be  maid  upoun  big- 

ging  and  repairing  of  the  said  kirk,  extending  to  the  third  part 

timirof :  And  the  saidis  sowmes  being  put  in  the  said  kirk-maister 

€f  deaconis  handis,  that  thai  incontinent  thaireftir  cause  the  saidis 

kirkis  ilk  ane  within  thair  awin  paroehynis  be  reparit,  biggit,  and 

mendit  sofficientlie,  efferand  to  the  sowmes  that  sal  be  consignit  and 

p«t  in  thair  handis  to  that  effect,  under  the  said  pane  of  rebellioun, 

and  {adkeing  thairof  to  put  thame  to  the  horn,  &c. 


FIRST  DIVISION. 
No.  XXIV.  U^A  December  1834. 

JOHN  WILSON,  Petitioner. 

Factor  loco  totoris. — Process. — A  factor  loco  tutoris  empowered 
ft>  «fl  iht  heritahk  estate  of  the  pupil  on  a  summary  application. 

John  Wilson,  factor  loco  tutoris  to  Joan  Jane  M'Ewan,  an  infant, 
applied  by  petidon  for  authority  to  dispose  of  the  lands  of  Spittal 
^^t,  in  the  following  circumstances :  In  March  1829  the  pupil's 
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11  Dec.  1834.  jfittther,  John  M^Ewan,  acquired  these  lands  from  Mr  Caoipbell,  al 
^"^V^    the  price  of  L.1860  sterling,  with  entry  as  at  MartinmBfl  1828i 

Petilionen  °*  ^'^^'^^^^^  entered  into  possession,  in  which  he  eontiDtted  till  \m 
death,  in  December  1831,  but  without  obtaining  any  tide  to  tli9 
lands,  or  paying  the  price.  After  his  death,  Campbell  brought  an 
action  before  the  Sheriff  of  Stirlingshire  against  the  petitioner  and 
the  pupil,  for  implement  of  the  bargain  and  payment  of  the  prie^ 
with  interest  from  Martinmas  1828,  in  which  decree  was  pronono^ 
ced  in  September  1833.  The  whole  amount  of  the  pupil's  persoBsl 
estate  did  not  exceed  L.700,  a  sum  greatly  below  the  amount  e^ 
tained  in  the  Sheriff's  decree.  Even  if  the  differenee  could  hm 
been  borrowed  on  the  security  of  the  lands^  the  interest  of  a  loss 
would  have  exhausted  more  than  one-half  of  the  rental,  which  vf* 
peared  to  be  little  above  L.50,  while  there  was  no  probability  of 
the  pupil  being  able  to  pay  off  the  loan,  by  aecumulatiens  or  otkr* 
wise* 

Mr  Buchanan,  Finnick,  having  in  the  meantime  offered  the  orit 
ginal  price  of  L.1360  for  the  lands,  on  condition  that  the  Court  ^f 
JSession  would  sanction  the  transfer,  Mr  Wilson,  the  factor,  appli^ 
by  pedUon  to  the  Court,  stating  the  above  circumstanoes,  and  pisy* 
ing  for  authority  either  to  transfer  the  lands  to  Mr  Buchanan  se* 
cordingly,  or  for  leave  to  borrow,  on  the  security  of  said  landa,  a  wm 
necessary  to  complete  the  purchase  in  fevour  of  the  pupiL 

The  petition  was  intimated,  and  afterwards  remitted  to  th^  Janior 
Lord  Ordinary,  (Moncreiff,)  who  (June  1834)  reported  on  the  fii^ 
oumstanoes,  but  left  it  with  <iie  Court  to  deal  with  the  applicstioa 
as  might  seem  proper.  His  Lordship  appeared  to  hesitate  as  to  the 
competency  of  the  application.  The  Court  also  felt  the  difficulty) 
and  therefore  delayed  giving  judgment  Some  of  their  Lordships 
having  signified  that  the  petitioner  might  attempt  a  sale  by  public 
roup,  this,  as  was  subsequently  stated  in  a  minute  for  the  petitioner, 
was  tried  at  the  upset  price  of  L.1360,  but  no  offerers  appeared. 
The  minute  &rther  stated,  that  the  only  alternative  now  remaimog, 
was  either  to  allow  the  subjects  to  be  adjudged  for  pajonent  of  the 
price  and  interest,  by  which  means  not  only  the  lands  would  be 
evicted,  but  almost  the  whole  of  the  pupil's  remaining  patrimony 
would  be  exhausted ;  or  to  authorise  a  sale  to  Mr  Buchanan,  and 
thus  save  a  small  sum  for  the  benefit  of  the  pupil.  The  Court  pro- 
nounced the  following  interlocutor :  ^  The  Lords  having  resumed 

<  consideration  of  this  petition,  with  the  minute  and  productions 

<  therein  referred  to,  and  having  heard  the  counsel  for  the  petitioner, 

<  grant  authority  to  the  said  John  Wilson  to  dispone  the  said  lands 
'  of  Spittal  Ballat,  with  the  parts  and  pertinents  thereof,  to  Mr  ^^^^ 

<  Buchanan,  residing  at  Finnick,  at  the  price  of  L.1360,  in  terms  o^ 


/ 
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«Ub offer  to  the  said  John  Wibon,  of  date  Ist  Oetober  1838,  and  11  Dec.  n&L 
< anthorise  the  said  John  Wilson,  as  factor  loco  tutoris  foresaid,  to    ^^^'y'^ 
'a«gn  to  the  said  John  Buchanan  the  unexecuted  procoiatory  of  p^t^j^^r,   ' 

*  resignation,  and  precept  of  seisin,  contained  in  the  disposition  of 

*  the  said  lands  to  the  pupil  and  the  said  fSeu^tor  loco  tutoris,  eze- 

*  cated  by  Alexander  Campbell  of  Bedly,  the  origbal  seller  of  the 
'  knds,  to  the  late  John  M^Ewan,  the  pupil's  father ;  and  farther, 
<  aathoriae  the  said  John  Wilson  to  grant  any  other  deed  necessary 
'  for  Testing  the  said  lands  of  Spittal  Ballat  in  the  person  of  the 
'  said  John  Buchanan,  and  decern.' 


/      .Act.  BMdkmtam.        JRibtri  JKaM&ra,  W.  a  Agent.        D.  Clerk* 

/  T. 


FIEST  DIVISION. 

No.  XXV.  1  Ith  December  1834. 

JOHN  AND  WILLIAM  MARSHALL 

affaimi 
JAMES  IRVINE  and  Others. 

Bahkruft. — Sequestration. — ^Stat.  1696,  c  5. — Sequedratiqn 
refiuedy  vpon  the  application  of  a  credUor,  in  regped  of  no  evidence 
rfbojikrupieyy  in  terms  rfthe  statutCy  within  fiur  months  of  the  dale 
of  the  petition  for  eequestration :  Heldy  that  a  sentence  offvgitation 
hf  the  ERgh  Court  of  Justiciary  was  not  suffidenit  evidence  ofbank^ 
ruptcy  in  terms  of  the  statute. 

Ov  the  25th  August  1834,  John  and  William  Marshall  presented 
a  petidon  to  the  Court  of  Session,  stating  themselves  to  be  credi« 
tors  of  John  Mac£Eirlane,  banker,  auctioneer,  and  dealer  in  potatoes 
at  Borrelton,  and  praying  for  warrant  of  service  on  him,  to  shew 
cause  why  sequestration  should  not  be  awarded  against  him ;  and 
failing  his  doing  so,  to  sequestrate  his  whole  estate  and  eilects,  he- 
ritable and  moveable,  &c. 

To  this  petition  answers  were  lodged  for  James  Irvine  and  others, 
trustees  of  John  Macfiarlane  under  a  private  trust-deed,  and  also  in 
name  of  the  said  John  Mac&rlane,  in  which  they  objected  to  the 
qipliettiao,  on  the  ground  that  the  documents  founded  on  by  the 
petitioners  were  not  suflBcient,  under  the  Act  of  Parliament,  to  war- 
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11  Dec.  1834.  rant  the  petitioners  to  apply  for  sequestration,  which  could  only  be 

^•V^^    awarded  under  the  precise  provisions  of  the  statute. 
Irvine*anV*         ^^^  *^*  provides,  *  That  from  and  after  the  passing  of  this  act, 
Others,  <  if  any  person  being  a  merchant  or  trader  in  Scotland,  in  gross  or 

'  by  retail,  or  a  banker,  broker,  or  underwriter,  or  a  manufacturer, 

<  or  artificer,  and,  in  general,  any  person,  who,  either  for  himself,  or 
^  as  agent  or  factor  for  others,  seeks  his  living  by  baying  and  sell- 
\  ing,  or  by  the  workmanship  of  goods  or  commodities,  or  by  any 
^  of  the  foregoing  occupations,  or  holds  a  share  in  any  such  under- 
^  taking,  shall  be  under  legal  diligence  by  horning  and  caption 
^  against  him  for  debt,  and  shall  either,  in  virtue  thereof,  be  impri- 

*  soned,  or  retire  to  a  sanctuary,  or  fly  or  abscond  for  his  personal 

*  safety  from  such  diligence,  or  defend  his  person  by  force,  or,  being 
^  out  of  Scotland  at  the  time,  or  not  liable  to  be  imprisoned  by  rea- 
^  son  of  privilege  or  personal  protection,  shall  be  under  diligence 

*  by  charge  of  horning,  attended  with  arrestment  executed  of  any 

*  part  of  his  moveable  estate  or  eifects,  and  not  loosed  or  discharged 

<  by  the  debtor  within  fifteen  days  thereafter,  or  with  poinding  exe- 
^  cuted  of  any  part  of  his  moveables,  or  decree  of  adjudication  of 

<  any  part  of  his  heritable  estate,  for  payment  or  security  of  debt, 

*  at  the  instance  of  any  of  his  creditors,  it  shall  be  lawful  for  any 

<  creditor  of  the  said  person,  whose  debt  shall  amount  to  the  sum  of 

<  L.100,  &c.  at  any  time  within  four  calendar  months  of  the  last 

*  step  of  the  said  diligence,  to  apply,  by  summary  petition,  to  the 

<  Court  of  Session,  for  sequestration  of  the  said  debtor's  estate,  he- 

*  ritable  and  moveable,,  real  and  personal.' 

Under  the  terms  of  the  statute,  the  only  two  alternative  sitaa- 
tions  in  which  an  application  for  sequestration  at  a  creditor's  instance 
is  sanctioned,  is  either  where  the  debtor  has  actually  been  imprison- 
ed on  a  caption,  or  where  an  execution  of  search  has  been  returned, 
or  where  the  debtor,  not  being  liable  to  caption,  has  received  a  charge 
of  horning  followed  up  by  an  arrestment  unloosed  within  fifteen  days, 
or  by  poinding  and  adjudication.  In  both  cases  the  application  for 
sequestration  must  be  made  within  four  months  of  the  last  step  of 
diligence. 

None  of  these  alternatives  have  occurred  in  the  present  case.  The 
letters  of  caption  produced  are  dated  29th  March,  more  than  foar 
months  previous  to  the  date  of  the  petition ;  but  these  letters  of 
caption  were  never  carried  into  execution,  either  by  apprehending 
the  debtor  or  by  an  execution  of  search.  It  is  not  sufficient  that 
merely  letters  of  caption  were  taken  out ;  but  even  if  it  were,  ap- 
plication for  sequestration  was  not  made  even  within  four  months 
of  the  caption,  so  it  is  not  competent  under  the  statute  to  found 
upon  that  step  of  the  diligence. 
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The  petitioners  also  found  upon  an  arrestment,  with  the  view  of  1 1  Dec.  1834. 
bringing  this  case  under  the  second  alternative  of  the  statute.    But     ^^^v^^ 
that  arrestment  was  used  merely  on  the  dependence  of  an  action  J^5*b«lls  w. 

I         ,  ,  Irvine  and 

against  Mac&rlane,  which  was  raised  in  tlie  Sheriff  court  on  the  1 8th  others. 
of  February,  and  the  arrestment  was  used  on  the  19th.  Decree  in 
absence  was  pronounced,  upon  which  a  charge  was  given  ;  but  that 
charge  was  suspended,  and  Macfarlane  was  reponed  against  the  de» 
cree,  which  put  an  end  to  the  diligence  proceeding  on  that  decree ; 
but,  at  all  events,  an  arrestment  on  dependence,  which  is  merely  in 
lecurity,  followed  by  a  charge,  cannot  be  held  as  the  evidence  of  the 
bankruptcy  required  by  the  statute,  by  which  arrestment  is  allowed 
as  a  substitute  for  caption,  only  in  the  case  where,  at  the  time  the 
charge  is  given,  the  debtor  is  hot  in  the  situation  to  be  the  subject 
of  a  caption.  But  neither  the  arrestment  founded  on,  nor  the  charge 
of  homing  that  followed  it,  were  within  four  months  of  the  applica- 
tion for  sequestration. 

Replied — Although  the  caption  founded  on  is  dated  29th  March, 
and  beyond  the  four  months,  yet  the  four  months  are  to  be  counted 
not  from  the  date  of  the  caption,  but  the  date  of  the  last  step  of  the 
diligence ;  and  the  petitioners  now  produce  a  sentence  of  fugitation, 
by  the  High  Court  of  Justiciary,  against  Macfarlane,  of  date  7th 
July  1834,  and  which  must  be  held  as  equivalent  to  an  execution  of 
search  under  the  caption.  It  has  been  decided  that  a  sentence  of 
fbgilation  against  a  party  as  furth  of  the  kingdom,  without  an  exe- 
cution of  search,  was  sufficient  to  found  an  application  for  seques* 
tration;  Cheyne  and  Mackersy  v.  Walker,  26th  Nov.  1828.  As 
therefore  an  execution  of  search  would  have  been  the  last  step  of 
diligence,  within  four  months  of  which  application  for  sequestration 
would  have  been  competent,  so  the  date  of  the  sentence  of  fugita- 
tion, as  coming  in  place  of  it,  must  now  be  the  period  from  which 
to  compute  the  running  of  the  four  months. 

Duplied — A  sentence  of  fugitation  by  a  criminal  court  can  never 
be  held  as  equivalent  to  a  search  upon  a  civil  caption  for  debt. 
There  is  no  authority  for  such  a  doctrine:  all  that  was  decided  in 
the  case  of  Cheyne  and  Mackersy  was,  that  a  sentence  of  fugitation 
was  sufficient  prima  facie  evidence  of  a  debtor  being  furth  of  the 
kingdom  to  constitute  public  bankruptcy;  but  it  did  not  decide 
diat  such  sentence  was  sufficient  to  supply  the  want  of  an  execution 
upon  a  caption  as  evidence  of  bankruptcy.     A  sentence  of  fugita- 
tion may  be  sufficient  evidence  of  a  party  being  out  of  the  country; 
bat  it  is  no  evidence  of  insolvency.     A  person  may  find  it  neces- 
nry  to  leave  the  country  to  avoid  punishment,  who  nevertheless 
may  have  no  debts,  or  more  than  ample  funds  to  pay  all  his  debts. 
Even  an  act  of  warding  is  not  considered  equivalent  to  a  caption 
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11  Dec.  1834.  Under  the  statute,  just  because  that  k  not  what  the  statute  requires; 
^•^y*^    BeU,  ii.  169. 

Manhalls  v, 
Irvine  and 

Others.  The  Court^  ^  ID  respect  that  no  evidence  has  be^i  produced  of 

judgmcDt.       *  Mac&rlane^s  bankruptcy,  in  terms  of  the  act  1696,  c.  5,  withm 

<  four  months  previous  to  the  date  of  the  petition  for  seqaestratioii) 

<  refuse  the  desire  of  the  petition/ 

For  Petitioner,  TFtboa.        R»  Kamedy,  W.  &  Agent         For  Befpondent,  Pamng. 
Job,  Eattomf  W.  &  Agent.        B.  Clerk. 

T. 


SECOND  DIVISION. 


No.  XXVI. 


1  Ith  December  1834. 


Mrs  JANET  HUNTER  or  JACKSON  and  Husband 

affaingt 
KELLIE. 


FlAR,    ABSOLUTE    AND    LIMITED.  —  CONDITION. — TAILZIE.— i 

clause  prohibUing  alienatiansy  not  fenced  with  irritant  and  resolutive 
dausesj  found  to  be  inoperative  in  a  question  inter  fuBredes,  and  with 
a  gratuitous  disponee^  after  the  subject  affected  by  it  had  descended 
under  Hie  original  grant  to  heirs-portUmers, 

James  Kellie,  merchant  in  Dunbar,  the  great-grandfather  of  die 
pursuer,  executed  a  disposition  and  settlement  of  certain  subjedS) 
situated  within, the  burgh  of  Dunbar,  in  favour  of  Janet  Biggins 
or  Kellie,  his  daughter-in-law,  in  liferent,  and  of  James  Kellie,  her 
eldest  son,  (the  disponer's  grandson,)  his  heirs  and  assignees,  in  fee, 
with  an  obligation  upon  Janet  Higgins  to  renounce  her  liferent  in 
any  part  of  the  subjects  which  James  Kellie,  the  fiar,  might  be 
obliged  to  dispose  of  to  raise  money  for  payment  of' a  burthen  of 
7000  merks,  imposed  upon  him  by  the  testator.  The  disposition  also 
contained  the  following  clause,  viz.  that  ^  the  said  James  Kelliei 

<  and  his  foresaids,  by  their  acceptance  hereof,  bind  and  oblige  tkeni} 

<  upon  no  account,  or  upon  any  pretext  whatever,  to  sell,  dispooe, 

<  wadset,  or  burden  with  any  debt,  the  cellars,  girnals,  or  closses, 

<  commonly  called  Bunckle's  Girnals^  so  that  the  same  may  be  evict- 

<  ed  from  them,  or  carried  out  of  the  family ;  and  if  he  or  his  beus 

<  should  so  attempt  to  do,  he  or  they  are  hereby  declared  to  have 
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^forfeiled  their  right  to  the  same,  and  they  are  to  appertain  and  il  Dec.  18% 

*  belong  to  the  next  heir  of  line  to  me  in  my  lands  and  heritage.'  ^"^Y^^ 
This  prohibition  wa«  not  fortified  by  any  proper  irritant  or  reso-  j^^J^^i  /nd 
ktive  dames,  and  it  was  not  directed  to  be  engrossed  in  the  future  Husband  v. 
iarestitttres  of  the  subjects.     The  precept  of  sasine  was  in  terms  of 

tlie  disposition,  directing  the  bailie  to  grant  *  heritable  state  and 

*  sasine  to  the  said  Janet  Higgins,  and  the  said  James  Kellie  and  his 
<  foresaids,  for  their  respective  rights  of  liferent  and  fee.' 

James  Kellie  survived  both  the  disponer  and  the  liferentriz,  and 
possessed  the  subjects  for  many  years  without  completing  any  title 
to  them.  He  was  survived  by  four  sisters,  Martha,  Bachael,  Joan, 
and  Janet  Kellie^  who^  in  1808^  ezpeded  a  general  service  as  heirs^ 
portiooers  to  their  deceased  brother,  and  executed  the  procuratory 
of  resignation  in  old  James  Kellie's  disposition,  thereby  completing 
their  titles  to  the  property  in  question  under  that  deed. 

Janet  Kellie  afterwards  died,  leaving  the  pursuer,  her  only 
danghter  and  heir-at-law,  who  served  heir  to  her  in  one-fourth  equal 
and  undivided  part  of  the  said  property.  Bachael  Kellie  also  died$ 
leaving  her  property  to  be  divided  between  her  surviving  sisters^ 
Martha  and  Joan.  And  Joan  died  in  1833,  leaving  a  general  dis- 
position and  settlement,  conveying,  inter  alia,  her  share  of  the  pro- 
perty in  question  to  the  defender,  Dr  James  Kellie,  a  reputed  na-> 
toial  son  of  her  deceased  brother. 

Mrs  Jackson,  as  one  of  the  heirs-portioners,  and  a  member  of 
the  family  of  old  James  Kellie,  the  original  disponer,  then  raised  the 
present  action  of  reduction  and  declarator  against  Dr  Kellie,  to  re- 
duce and  set  aside  the  disposition  of  Joan  Kellie,  in  so  far  as  it 
<ioatravened  the  condition  of  James  Kellie's  settlement,  under  which 
Joan  Kellie's  title  to  the  subjects  in  Dunbar  had  been  completed. 

The  defender  pleaded — That  as  the  disposition  of  old  James  Kel**  Defender  s 
Ue  conveyed  the  property  in  question  to  his  grandson  James  Kellie^  ^'^^ 
and  his  heirs  and  assignees,  the  subsequent  condition  could  not  be 
10  interpreted  as  to  prevent  him,  or  those  in  his  right,  from  convey- 
ing or  disponing  it  either  to  onerous  or  gratuitous  assignees.  The 
leoond  and  fifth  defences,  (which  only  it  is  necessary  to  mention,) 
were  in  the  following  terms : 

'  2rf,  The  said  conveyance,  sought  to  be  set  aside  in  this  action, 
'  is  not  inconsistent  with  the  foresaid  restriction,  or  with  the  powers 
'  of  the  granter ;'  and, 

'  &Af  The  said  prohibition  is  wholly  inoperative  in  itself,  as  being 
'  a  defective  entail,  and  is  wrought  ofif  by  the  splitting  of  the  succes-^ 
*  lion  amongst  heirfr-portioners,  to  whose  case  it  is  entirely  inappli- 
'  cable.' 
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11  Dec.  1834. 


Hunter  or 
Jackson  and 
Hu&band  v. 
Kellie. 


The  Lord  Ordinary  pronounced  the  foDowing  interlocutor :  <  The 
Lord  Ordinary  having  resumed  consideration  of  the  debate,  with 
the  whole  process,  sustains  the  second  and  fifth  defences  set  forth 
on  the  record,>and,  in  respect  thereof,  repells  the  reasons  of  redac- 
tion, assoilzies  the  defender  from  all  the  conclusions  of  the  action, 
and  decerns ;  finds  the  pursuer  liable  in  expenses,  allows  an  ac* 
count  thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
to  the  Auditor  to  be  taxed/ 

Note,'-^^  This  case  is  not  altogether  without  di£5culty.  It  was  ad- 
mitted at  the  debate,  that  the  defender  is  illegitimate,  and  must 
be  regarded,  therefore,  as  a  stranger  to  the  family  of  his  alleged 
father ;  and  it  was  also  admitted,  and  appears  from  the  documents 
produced,  that  the  restriction  in  question  was  engrossed  in  the  title 
made  up  by  Joan  Kellie,  the  defender's  author,  as  one  of  the  heirs- 
portioners  of  the  granter.  Nothing,  therefore,  can  now  be  founded 
upon  any  different  assumption  of  those  circumstances. 

*  But  still  there  seems  enough  in  the  case  of  the  defender  to  call 
for  a  judgment  in  his  favour.  The  considerations  which  have 
chiefly  weighed  with  the  Lord  Ordinary  are  the  following : 

<  I.  The  dispositive  clause  of  the  deed  conveys  the  different  tene- 
ments belonging  to  the  granter  (among  which  the  girnals  in  ques- 
tion are  the  very  first  enumerated,)  to  ^  Janet  Higgins  in  liferent, 

^  and  to  James  Kellie,  his  heirs  and  assignees,  in  fee ;'  and  the  pro- 
curatory  of  resignation,  and  precept  of  sasine,  are,  in  like  manner, 
in  favour  of  <  the  said  Janet  Higgins,  and  the  said  James  Kellie, 
<  and  his  foresaids,  for  their  respective  rights  of  liferent  and  fee ;' 
while,  if  effect  is  given  to  the  subsequent  clause  of  restriction,  in 
the  way  contended  for  by  the  pursuer,  James  Kellie  could  have 
no  assignees  in  the  subjects  first  named  in  the  dispositive  clause. 
The  clause  of  restriction,  therefore,  appears,  in  this  sense  of  it,  to 
be  at  variance  with  the  dispositive  clause ;  and  it  is  a  settled  rule 
of  construction,  that,  wherever  any  such  discrepancy  occurs,  it  is 
the  dispositive  clause  which  must  prevail. 

<  II.  The  restriction  itself  appears  to  be  against  selling  or  bur- 
dening with  debt  only,  and  not  against  a  gratuitous  alteration  of 
the  order  of  succession ;  and  moreover,  it  is  quite  certain,  that,  not 
being  fenced  with  proper  irritant  and  resolutive  clauses,  it  would 
be  utterly  inoperative  against  a  purchaser  or  creditor;  and  it  would 
certainly  be  a  strong  measure,  to  convert  such  an  incompetent  and 
ineffectual  attempt  to  prevent  sale  or  adjudication,  into  a  valid  bar 
to  gratuitous  alienations,  not  apparently  in  the  contemplaticm  of 
the  maker. 

<  III.  Though  mere  prohibitions  have  been  sometimes  held  to 
give  proper  substitutes  a  right  to  reduce  gratuitous  alienations  to 
their  prejudice,  upon  the  ground  of  their  jus  crediti,  and  on  the 
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<  principle  of  the  act  1621,  there  is  plainly  no  room  for  applying  this  11  Dec.  ]834. 
'principle  to  a  case  like  the  present,  where  there  are  no  proper  sub-    ^^"V^^ 
'stitutes  whatever,  or  persons  of  any  description  vested  with  a  jus  ja"kg^  and 
'credit!;  the  only  destination  of  the  fee  being,  as  already  said,  to  Husband  v. 
'James  Kellie,  and  his  heirs  and  assignees,  generally.     In  the  case     ^  ^ 
'of  Ure  V.  the  Earl  of  Crawford,  referred  to  by  the  pursuer  at  the 
'debate,  (17th  Jan.  1756,  M.  4315,)  there  was,  at  all  events,  a  class 
'of  proper  substitutes,  though  the  decision,  in  other  respects,  stands 
'  opposed  to  later  authorities. 

'IV.  The  principle  last  mentioned  takes  a  definite  and  more 
'  anthoritative  shape  in  its  application  to  the  present  case,  from  the 
'admitted  &ct,  that  the  succession  had  devolved  to,  and  been  divi- 
^  ded  among  four  heirs-portioners,  before  the  alleged  violation  of  the 
'  restriction  took  place.  But  according  to  the  clear  principle  of  the 
'noted  case  of  Cassills  of  Culzean,  27th  February  1760,  recognised 
'  in  a  great  variety  of  subsequent  decisions,  and  especially  in  that 
'of  Sprot  o.  Sprot,  22d  May  182S,  all  limitations  of  this  kind, 
'  though  much  more  regularly  imposed,  in  the  first  instance,  than 
'  here,  are  held  to  fly  off,  and  to  leave  the  fee  unlimited,  whenever 
'  sach  a  dereliction,  or  splitting  of  the  property  occurs ;  and  that 
'npoD  the  plain  gpround  of  the  main  object  of  imposing  them  be- 
'  ing  no  longer  attainable,  and  of  there  being  no  individuals  in  ex« 
'  istenoe  specially  entitled  to  the  character  of  substitutes,  or  capable 
'  of  soataining  a  jus  credit!  in  relation  to  the  property.' 

The  pursuer  redaimedy  but  the  Court  unanimously  adhered,  Judgment 
diiefly  on  the  ground  that  the  condition  was  evacuated  by  the  divi-* 
noD  of  the  estate  amongst  heirs-portioners. 

Ijfrd  Glenlee. — It  is  clear  that  the  interlocutor  is  right  in  sustain-*  Opinion  of 
>og  the  fifth  defence,  that  the  clause  on  which  the  action  is  founded  Court. 
K  totally  inoperative  under  the  particular  circumstances  which  have 
<iociirred;  therefore  it  is  a  matter  of  very  little  consequence  what 
opinion  may  be  formed  of  the  other  defences,  otherwise  there  are 
some  of  the  remarks  in  the  note  of  the  Lord  Ordinary  which  I  might 
thinii  open  to  some  doubt. 

The  Lord  Justtce-Clerk. — I  agree  that  this  interlocutor  ought  to 
he  adhered  to,  without  going  into  all  t|ie  matter  contained  in  the 
"ote  of  the  Lord  Ordinary. 

^^^  Medwya. — I  agree  in  thinking  the  interlocutor  right;  and 
I  am  the  more  convinced  of  it,  that  I  do  not  think,  on  attending  to 
the  terms  of  the  prohibition,  that  it  applies  to  alterations  of  the 
«rier  of  snccession. 

^  Ofdintry,  Jeffrey,  Act.  Keay  and  TumbtdL  Alt.  Z>.  M'NeUl  and 

A  M^NdB.         A  B.  SOfy  and  Charles  Fisher,  Agents.  T.  Clerk. 

u. 
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FIRST  DIVISION. 
No,  XXVII.  \^th  December  1834. 

ROBERT  JOLLY  and  SON 

against 

WILLIAM  YOUNG. 

Expenses. — Arbiter. — Implied  Obligation. — One  of  die  par* 
ties  to  a  submission  having^  on  delivery  of  the  deeree-'orbitralj  and 
without  intimation  to  the  other  party  of  the  amount  of  the  ckarge$i 
paid  to  tlie  arbiters  the  sums  demanded^  as  the  fees  and  charges  dsi 
to  them  and  to  their  derky — Iield,  in  an  action  by  him  against  the  other 
party,  thai  he  was  entitled  to  decree  for  payment  of  one^half  of  ike 
amovmty  no  specific  objection  being  proved  or  stated  to  the  reamr 
ableness  of  the  charges. 

Prior  to  1830  a  number  of  kw-suits  had  been  institated  between 
the  late  Dr  Macneil  and  his  daughter,  Mrs  Jolly,  (now  represented 
by  her  husband  and  son,  the  pursuers,)  on  the  one  hand,  and  a  per* 
son  of  the  name  of  Henry  Brown,  and  the  defender  Young,  on  the 
other,  relative  to  certain  leases  of  the  coal  and  minerak  on  the 
lands  of  Dr  Macneil.  By  an  agreement  entered  into  between 
these  parties  in  August  1830,  it  was  settled,  that  a  lease  of  the  isid 
coals  should  be  granted  to  the  defenders,  on  such  terms  and  condi- 
tions as  should  be  mutually  agreed  on ;  and  failing  a  mutual  agree- 
ment, on  such  terms  and  conditions  as  should  be  fixed  and  ascer- 
tained to  be  equitable  and  proper,  by  certain  professional  arbiten 
who  were  named,  the  same  to  be  accepted  or  declined  by  the  lesseeii 
within  three  months  after  the  opinion  of  the  arbiters  should  be  com* 
municated. 

Before  any  meeting  of  the  parties  took  place  for  settling  the 
terms  of  the  proposed  lease,  the  pursuer  transmitted  the  above 
agreement  to  the  referees,  for  the  purpose  of  their  adjusting  the 
terms ;  and  accordingly  a  draft  lease  was  communicated  by  them  to 
the  parties  in  October  1830.  The  defender,  however,  objected, 
that,  in  terms  of  the  agreement,  the  reference  had  not  devolved  on 
the  referees,  because  it  was  possible  the  parties  themselves  might 
have  agreed ;  and  he  accordingly  brought  an  action,  concluding  to 
have  the  pursuer  ordained  to  meet  him,  in  the  view  of  attempting 
an  adjustment;  and  after  some  discussion,  it  was  agreed  that  a 
meeting  of  the  parties  should  take  place  for  this  purpose. 
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A  meeting  accordingly  was  held,  (13th  June  1831,)  and  as  the  18  Dec.  I83i. 
pirties  then  differed  in  opinion,  it  was  agreed  that  each  should  sub-     '^"^'^^^]^ 
mit  a  draft  of  a  lease  to  the  referees,  and  be  heard  before  th^m,  as  to  ^,  Young. 
the  terms  and  conditions  of  the  lease,  previous  to  its  final.adjustment. 

Each  party  accordingly  lodged  with  the  referees  a  draft  of  the 
proposed  lease,  and  the  referees,  (dOth  March  1832,)  after  various 
meetings  with  the  parties,  adjusted  the  draft  of  a  lease,  which  was 
communicated  to  the  parties*  Considerable  discussion,  both  orally 
and  in  writing,  followed ;  the  terms  of  the  lease  were  finally  settled 
by  the  referees,  28th  November  1832,  and  the  defender  declared 
his  acceptance  thereof  by  letter,  2l8t  December  following. 

Thereafter  the  decree-arbitral  was  delivered  to  the  pursuer,  Mr 
jolly,  by  the  clerk  to  the  referees,  who,  at  the  same  time,  gave  in 
an  account  of  the  sums  alleged  to  be  due  to  the  referees,  and  to 
himself  as  their  clerk,  amounting  to  L.  84  :  4  :  1 1. 

The  pursuer,  without  previous  intimation  to  the  defender,  paid  Pursuer's 
the  account  claimed ;  and  thereafter,  in  an  action  against  the  de-  ^''' 
fender  for  payment  of  one  half  of  the  sum  thus  advanced,  pleaded 
— That  the  account  referred  to  having  been  justly  incurred  to  the 
arbiter  and  clerks  in  the  said  submission  respectively,  and  having 
been  paid  by  the  pursuer  to  these  parties,  or  to  persons  in  their 
right,  and  authorised  to  receive  payment  of  and  to  discharge  the 
same,  the  pursuer  is  entitled  to  relief,  to  the  extent  of  one-half  of 
the  said  accounts,  from  the  defender,  the  opposite  party  in  the  sub- 
mission, for  whose  behoof,  and  on  whose  employment,  jointly  with 
the  pursuer,  those  accounts  were  incurred. 

In  defence  it  was  pleaded^^That  it  would  be  a  dangerous  doc-  Defender's 
trine,  and  contrary  to  authority,  to  hold,  that  one  party  to  a  sub-  ^^^ 
mission  was  entitled  to  pay  such  charges  and  fees  to  the  arbiters 
as  might  be  demanded,  without  intimation  to  the  other,  and  then 
to  bring  an  action  for  payment  of  the  half,  without  even  an  ex- 
^jadicial  demand.  The  defender,  in  such  a  case,  was  not  bound, 
without  notice,  and  without  being  satisfied  as  to  the  reasonableness  of 
the  aecoiuits,  to  acquiesce  in  such  a  proceeding.  A  condition  was 
sometimes  inserted  in  submissions,  by  which  parties  became  bound 
to  pay  such  fees  to  the  arbiters  as  some  third  party  should  think 
reasonable;  and  sometimes  (though  this  was  not  a  correct  proceed- 
ing) the  arbiters  took  the  parties  bound  in  the  submission  to  pay 
tie  fees  due  to  them  before  they  should  be  obliged  to  give  out  their 
decrees,  and  effect  bad  been  given  to  such  conditions ;  but  no  such 
clause  was  contained  in  the  reference  in  the  present  case ;  and  if 
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18  Dec  183i.tbe  pursuer,  therefore,  chose  to  pay  the  amount  charged  by  there- 
^*^V^^    ferees,  without  intimation  to  the  defender,  he  was  only  entitled  tore- 

'  T    II  <1   C 

v.^  Younff.  ^"  '^^^  ^°  instructing  the  reasonableness  of  the  particular  charges  *. 

The  Lord  Ordinary  ^  found  the  pursuer  entitled  to  one  half  of 
^  the  expenses  of  the  arbitration,  subsequent  to  the  13th  day  of 
<  June  1831,  as  paid  to  the  arbiters  and  their  clerks,  with  inte- 

*  rest  from  the  date  of  payment  as  libelled ;  and  found  expenses 

*  due,'  &c. 

Judgment  The  Court  unanimously  adhered. 

Lord  CorthouM^  Ordinary.  Act.  Rvtherfvrd,  And.  Clason^  W.  S.  Agent.  Alt. 
Dean  o/Fac,  (Hope,)  TwndmiSL  Wt^therwpoon  ^  Mack,  W.  S.  Agents.  D. 
Clerk. 

C. 


SECOND  DIVISION. 

Ho,  XXVIII.  I6th  December  1834. 

The  Reverend  ROBERT  HUNTER,  &c. 

affainst 
BOOG. 

Superior  and  Vassal. — Feu. — Avassaly  who  has  accepted  of  a 
feu-charter^  arid  entered  into  possession  of  the  subjectj  is  not  entitkd 
afterwards  to  refute  his  feu  invito  domino. 

On  the  29th  April  1825,  the  pursuer  granted  a  feu-charter  to  the 
defender  of  certain  subjects  situated  at  Canonmills,  with  the  fol* 
lowing  clause  of  tenendas :  <  To  be  holden,  and  to  hold,  all  and  whole 

<  the  subjects  above  disponed  by  the  said  James  Boog,  and  his  fore* 

<  saids,  of  and  under  me,  the  said  Reverend  Robert  Hunter,  and  my 

<  heirs  and  successors  whomsoever,  as  immediate  lawful  superiors 

*  thereof,  in  feu-farm,  fee  and  heritage  for  ever,  by  all  the  righteoitf 

<  meiths  and  marches  thereof,  as  the  same  lie  in  length  and  breadtb, 

<  with  all  and  sundry  liberties,  privileges  and  pertinents  thereto  be- 

*  longing,  freely  and  quietly,  well  and  in  peace,  paying  therefor 


*  It  was  also  objected  that  the  accouQt  was  overcharged,  and  that  many  of  to?  | 
charges  were  unreasonable ;  but  this  objection  was  departed  from,  before  tbe  Cou  ; 
pronounced  judgment.  \ 
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*  yearly,  the  said  James  Boog  and  his  foresaids,  to  me,  the  said  16  Dec.  1834. 

*  Reverend  Robert  Hunter,  and  my  heirs,  successors  and  assignees,     '^■^V*^ 

<  immediate  lawful  superiors  of  the  same,  the  sum  of  L,57,  10s.  ^"s^g**^* 

<  yearly,  in  name  of  feu-duty,  at  two  terms  in  the  year,  Whitslin- 

<  day  and  Martinmas,  by  equal  portions/ 

Mr  Boog  did  not  take  infeftment  on  this  charter,  but  he  enter- 
ed on  possession  of  the  subjects  contained  in  it,  and  held  them  for 
some  years,  and  paid  the  feu-duties  from  Whitsunday  1826  to 
Mardnmas  1830  inclusive.  Having  afterwards  fallen  into  arrear, 
he  intimated  his  intention  to  give  up  and  repudiate  his  feu ;  where- 
upon Mr  Hunter  and  his  trustee  raised  the  present  action  of  de- 
darator,  and  for  payment  of  the  arrears  of  feu-duty,  concluding, 
that  the  defender  and  his  heirs  should  be  bound,  in  all  time  coming, 
to  hold  the  subjects  in  terms  of  the  feu-charter,  and  to  pay  the  feu- 
duties  in  all  future  years  as  they  became  due. 

The  defender  stated  as  his  first  plea  in  law,  in  defence  against 
this  action,  that  ^  the  defender,  as  vassal  in  a  feu-charter,  was  en* 
'  titled  to  refute  the  feu  etiam  invito  superiore/  And  upon  the  ge- 
neral question  thus  raised,  the  Lord  Ordinary  took  the  cause  to  re- 
port on  cases ;  and  the  Judges  of  the  Second  Division,  after  hearing 
eoansel,  ordered  minutes,  for  the  purpose  of  consulting  the  whole 
Judges. 

The  pursuer  pleaded — That  there  was  no  authority  in  any  of  our  Pursuer's 
iostitational  writers  for  holding  that  the  law  of  Scotland  ever  au-  ^^^** 
thorised  the  vassal  in  a  proper  feu-fitrm  to  refute  without  the  con- 
sent of  his  superior.  The  doubts  on  the  subject  intimated  by  Sir 
Thomas  Craig  and  the  other  authorities  relate  only  to  proper  bene- 
fida,  or  to  lands  held  in  blench  fiurm.  And  even  with  regard  to 
them,  it  does  not  appear,  from  the  passage  in  Craig  chiefly  relied 
CD  by  the  defender,  (lib.  iii.  dieg.  1.  §  9,)  that  such  a  doctrine  had 
ever  been  sanctioned  by  any  decision  of  a  court  of  law  in  Scotland. 
And  Sir  Thomas  Craig  concludes  the  passage  with  merely  giving 
it  as  a  common  opinion  among  feudal  lawyers,  on  a  speculative  sub- 
ject, applicable  only  to  cases  where  the  superior  could  have  no  in- 
terest to  object  to  the  renunciation.  None  of  our  later  authorities 
afford  any  countenance  to  the  doctrine ;  and  the  decision  in  the 
case  of  the  Marquis  of  Abercorn  v.  Marnoch's  Trustees,  26th  June 
1817,  is  directly  against  it.  Stair^  ii.  11.  6,  and  4.  48;  Dirleton^ 
voce  Feus;  Mackenzie^  Obs.  on  Stat  1457,  c.  71,  and  Ersh  ii.  4.  5, 
all  assimilate  holders  in  feu-farm  to  tenants  holding  under  a  con- 
tract of  perpetual  lease,  and  plainly  thereby  exclude  them  from  any 
right  to  renounce  their  obligation  without  the  consent  of  the  other 
contracting  party. 
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Hunter,  &c. 
V.  BoQg 

Defender's 
Pleas. 


Opinions  of 

Consulted 

Judges. 


The  defender  answered — That  his  feu-charter  did  not  lay  him 
under  any  independent  personal  obligation  to  pay  the  feu'-daties, 
but  only  binds  him  to  pay  them  as  the  condition  of  retaining  the 
right,  and  he  was  entitled  to  liberate  himself  from  the  obligation, 
by  renouncing  the  feu-right  with  all  its  benefits.  The  right  of  the 
rassal  to  denounce  a  feu  constituted  by  a  proper  feudal  charter  and 
Investiture,  is  recognised  by  the  Leffes  Feudorum^  ii.  88,  and  by 
every  foreign  jurist;  vid,  Curtius  de  Feudisy  iv.  185;  CtgaciuM  de 
Feudisy  ii.  14 ;  Hotoman  de  Feudisy  88,  &c.  And  the  same  prin- 
ciple hasf  been  incorporated  into  our  law  ;  Crcdgy  iii.  1,  2;  Stairs 
ii.  11,  6.  In  the  case  of  the  Marquis  of  Abercorn  v,  Marnoch, 
26th  June  1817,  the  judgment  was  rested  on  the  ground,  that 
there  was  a  personal  contract,  independent  of  the  feu-right,  by  which 
the  vassal  was  bound.  The  attempt  to  distinguish  a  holder  in  fea- 
farm  from  a  vassal  holding  blench,  in  respect  of  this  privilege,  is 
quite  unknown  to  any  of  the  authorities,  as  the  feu-farm  was  a 
common  tenure  at  the  time  when  Craig  and  all  the  other  authors 
talk  indiscriminately  of  the  right  of  a  vassal  to  refute  his  feu; 
Stat  1457,  c.  72 ;  Leg.  Burg.  100.  The  ground  upon  which  a 
vassal  incurs  an  irritancy  ob  non  solutum  canonem,  and  that  a  sn- 
perior,  who  avails  himself  of  this  irritancy  to  pursue  a  declarator, 
cannot  at  the  same  time  claim  the  arrears  of  feu-duty,  (Macvicar 
V.  Cochrane,  14th  July  1748,  M,  15,095,)  is  altogether  inconsis- 
tent with  the  idea,  that  a  feu-charter  is  to  be  treated  as  a  common 
contract,  binding  in  all  time  coming  upon  both  parties. 

The  following  opinions  were  given  by  the  consulted  Judges : 

The  Lords  President^  GiHiesy  Mackenzie^  Medwyn^  Corehtme^ 
FuUertoTiy  Momcreiffy  J^ffr^  fl«d  Cockbum, — 'We  are  of  opioion, 
that  the  defender  is  not  entitled,  in  this  case,  to  refute  or  renounee 
his  feu,  without  the  consent  of  the  superior ;  and  that  the  aetioo 
brought  by  the  latter,  for  having  it  declared  that  the  feuar  is  bound 
to  make  payment  of  the  feu-duties  in  all  time  coming,  and  for  pay* 
ment  of  the  feu-duties  due  or  to  become  due,  is  competent  and 
well  founded,  both  as  to  its  declaratory  and  its  petitory  conclusions. 

We  think  that  the  plain  meaning  of  all  the  authorities  (with  the 
single  exception,  perhaps,  of  Lord  Bankton)  is,  that  the  right  of 
refutation  invito  domino,  is  competent  only  to  such  vassals  as  bold 
proper  bcneficia ;  and  that,  not  merely  the  principle,  but  the  words 
of  these  authorities,  distinguish  and  exclude  the  case  of  onerous 
feu-holdings,  for  duties  equivalent  to  the  value,  or  beyond  it 

The  right  of  refutation  is  nowhere  stated  to  be  naturally  of  ne* 
cessarily  incidental  to  the  relation  of  superior  and  vassal,  ot  to  be 
dcducible  from  any  theory  or  system  as  to  the  nature  of  that  reb* 
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tioB.    It  cuiDoty  therefore,  be  represented  as  being  technically,  and  ^^  l>w- 1834. 
vpoo  principle,  inter  essentialia  of  all  feudal  holdings,  of  whatever  jj^^J^^ 
description.     On  the  contrary,  its  existence,  in  the  absolute  terms  ^^  Boog. 
Bcnr  maintained  by  the  defender,  is  admitted  to  have  been  matter      t. —  , 

t      /.      1.  1    1  1.  i.  Opiuiooft  of 

of  controversy  among  the  feudists ;  and  that,  not  upon  any  abstract  consulted 
notion  of  consistency  with  feudal  principles,  (which  could  scarcely  Judge*. 
admit  of  question,)  but  upon  broad  and  flexible  views  of  general 
josdee  and  equity ;  with  reference  to  which  there  never  could  have, 
been  any  difficulty  in  a  case  like  the  present. 

If  the  doctrine  of  the  defender  receive  no  countenance  from  the 
aatiiority  of  institutional  writers,  it  is  equally  unsupported  by  the 
decisions  of  the  courts  of  law,  and  it  is  undoubtedly  at  variance 
with  the  general  understanding  of  the  country.  It  is  matter  of 
notoriety,  that  innumerable  feus  have  been  granted,  within  the  last 
tidfty  years,  which  have  proved  sources  of  most  serious  loss  and 
embarrassment  to  the  feuars ;  but  with  the  exception  of  the  case 
«f  Mamoch  in  1817,  this  is  the  only  attempt  that  has  been  made 
to  get  rid  of  the  burden  by  the  simple  device  of  renuneiation.  It 
18  impossible  that  this  easy  mode  of  relief  should  not  have  been  ge- 
Bendly  resorted  to,  had  it  not  been  the  clear  understanding  of  the 
profession,  and  the  country,  that  it  was  not  legally  .competent. 

If  the  defender  is  not  entitled  to  renounce  his  feu,  of  course  he 
Bust  comply  with  the  conditions  under  which  he  took  it,  and  must 
coQseqoently  be  liable  for  the  feu-duties.  He  raises  some  difficulty 
00  the  want  of  any  written  obligation  on  his  part,  and  on  the  dif-' 
ference  between  the  case  of  a  bilateral  feu-contract,  and  a  mere  feu- 
diarter  under  the  hand  of  the  superior ;  and  it  is  true,  that  one 
ksmed  judge  rested  his  opinion  in  the  case  of  Marnoch  on  this  dis* 
ti&ction.  We  are  not  of  opinion,  however,  that  it  is  of  any  serious 
importance.  When  it  is  once  settied,  that  the  conveyance  is  not 
patoitous,  but  strictly  onerous,  we  think  it  necessarily  follows  that 
the  consideration  must  be  legally  due,  and  may  be  enforced  by 
legal  procedure.  There  is  necessarily,  in  all  such  cases,  a  clear 
liiodiDg  contract,  which  may  be  perfected  as  completely  by  a  writ** 
ten  grant  or  offer  on  one  side,  followed  by  unequivocal  acceptance, 
sod  consequent  delivery  of  the  subject,  and  continued  possession 
on  the  other,  as  if  both  parties  had  bound  themselves  in  writing ; 
sod  nothing  is  more  common,  than  instances  of  sale,  location,  and 
<^er  ordbary  contracts,  being  perfected  in  this  manner.  The 
^  of  proceeding  necessary  for  enforcing  the  obligation  may  in- 
deed vary  according  to  the  circumstances ;  but  the  substance  is  al- 
layi  the  same.  If  there  be  mutual  writings,  with  a  clause  of  re- 
SwbratioD,  a  charge  may  be  immediately  given.  If  there  be  mutual 
wridngs  without  such  a  clause,  an  ordinary  action,  libelling  on  the 


Idd 


DECISIONS  OF  THE 


No.  2a 


16  Dec.  1834.  writings,  will  be  required ;  and  if  there  be  writing  only  on  one  side, 
with  acceptance  and  delivery  on  the  other,  the  writing  and  the  facts 
must  be  libelled  together ;  but  there  can  be  no  more  doubt  of  the 
relevancy  and  competency  of  the  allegeance  in  the  latter  6ase  ^an 
in  the  former. 


Hunter,  &c. 
V.  Boog. 


Opinions  of 

Consulted 

Judges. 


Lord  Balgray. — I  consider  this  case  to  be  of  great  importance  as 
a  question  of  law. 

The  facts  of  the  case  are  few,  simple,  and  admitted.  It  humbly 
appears  to  me,  Isf,  That  where  parties  have  thought  fit  to  carry 
their  transactions  into  effect,  by  a  certain  legal  form,  acknowledged 
in  the  law,  and  its  nature  and  effects  fixed  and  established  by  prac- 
tice and  undeviating  custom,  a  court  of  law  has  not  the  power  to 
alter  what  the  parties  themselves  have  agreed  to  adopt.  Intention 
or  equitable  considerations  have  nothing  to  do  with  the  questioo. 

2<2,  Nothing,  as  is  admitted,  appears  of  the  transaction  between 
the  parties,  but  that,  of  a  certain  date,  a  proper  and  correct  fea- 
charter  was  granted  of  certain  subjects,  by  the  one  party  .to  the 
other.  Whether  this  was  the  best  mode  of  carrying  the  tran8a(>* 
tion  into  execution,  in  all  its  circumstances,  is  a  different  matter, 
and  with  which  third  parties  have  no  concern* 

3i,  It  is  admitted,  that  no  personal  obligation,  in  point  of  foroo, 
is  created  between  the  parties,  or  is  engrafted  on  the  real  right  exe- 
cuted, which  was  perfectly  competent  to  be  done,  both  in  point,  of 
form,  and  according  to  established  practice.  There  is  no  inconsis- 
tency ;  on  the  contrary,  there  is  great  expediency,  in  uniting  per- 
sonal obligations  with  the  pure  feudal  grant  But  where  that  is 
not  done,  each  right,  whether  personal  or  real,  must  stand  or  fall 
upon  its  own  merits.  Parties  have  alone  the  power  to  frame  their 
own  rights,  and  it  is  not  competent  for  others  to  supply  the  defect 

In  the  present  case,  the  question  is  presented  in  its  simplest  and 
purest  form ;  and  the  questions  are — 

1.  Whether  the  vassal  is  personally  bound  to  hold  the  feu-rigbt 
etiam  se  invito  ?  Or,  whether  the  vassal  has  right  to  refute  it,  etiam 
invito  superiore. 

2.  Supposing  the  vassal  personally  bound  lo  hold  the  right,  is  he 
personally  bound  for  the  reddendo  ? 

With  great  deference  to  the  opinion  of  others,  I  answer,  in  point 

of  law, 

1.  That  the  vassal  is  not  personally  bound  to  hold  the  feu  se  in* 
vito,  but  may  refute  it,  etiam  invito  superiore. 

2.  Supposing  the  vassal  personally  bound  to  bold  the  feu,  he  is 
not  personally  bound  for  the  reddendo. 

Jt  would  be  unnecessary,  and  indeed  improper,  to  refer  to  ana 
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quote  the  aothorities  already  laid  before  the  Court  by  the  vassal.  I6l>ec.  1834. 
I  certainly  rest  upon  these  authorities.     In  addition  to  these,  I 

,j       •      -^  Httnter,  &c. 

voold  sabmit—  „.  Boog. 

L  By  legal  construction  of  the  simple  feu-charter*     The  tenen-    -7-; — 
4»  and  reddendo  are  real  conditions  of  the  feudal  grant,  and  not  consulted 
•UigatiODS  on  the  vassal  personally.     Grammatically,  tenendas  and  Judges. 
reddendo  are  participles;  and,  logically,  participles  thus  used  im- 
ply conditions.     The  meaning  is,  <  I  grant  the  feu  to  the  grantee, 
<  lie  holding  it  of  me,  and  paying  so  and  so  to  me.'    The  words  are 
not,  *  he  being  hereby  bound,  and,  by  acceptation  hereof,  he  here* 
*  by  binds  and  obliges  himself,'  &c« 

IL  The  simple  feu- charter  does  not  contain  any  counter  obliga- 
tion by  the  vassal,  on  which  any  diligence  against  his  person  or  his 
general  estate  can  possibly  be  raised.  The  simple  feu-charter  is  not 
rigned  by  him  at  alL 

111.  The  law  has  provided  a  variety  of  special  processes  and  legal 
Temedies  peculiar  to  the  superior ;  but  all  of  these  are  against  the 
oAject  or  the  rents  of  it,  or  the  vassal's  moveables  on  the  ground, 
or  those  of  the  tenant  on  the  ground.     Not  one  of  these  special 
processes  or  legal  remedies  is  against  the  person  of  the  vassal,  or 
igunst  his  general  estate.     Thus:     1.  The  process  of  poinding 
the  ground ;  for  taking  the  vassal's  moveables  on  the  ground ;  or 
those  of  his  tenant  on  the  ground.     2.  The  process  of  maills  and 
duties;  for  taking  the  rents  of  the  subject.     3.  The  process  of  de- 
darator  of  non-entry ;  for  taking  the  subject  itself,  if  the  heir  of  the 
TMsl  deceased  will  not  receive  investiture  of  the  subject  instead,  and 
in  terms  of  the  deceased  vassal's  investiture.     4.  The  process  of 
declarator  of  tinsel,  ob  non  solutum  canonem ;  for  taking  the  sub- 
ject itself,  if  the  vassal  will  not,  or  does  not  perform  the  reddendo* 
In  this  last  case,  so  little  does  the  law  infer  or  imply  a  personal  ob-> 
Ration,  that  all  bygone  feu-duties  are  thereby  extinguished  and 
wpited. 

To  these  remedies  may  be  added  the  declarator  of  liferent  escheat, 
and  the  declarators  of  disclamation  and  of  purpresture,  which,  al- 
though now  seldom  if  ever  used,  are  still  competent  in  law.  Now, 
dl  these  are  special  processes  and  special  remedies,  which  the  law  has 
given  to  feudal  superiors  as  such ;  and  in  not  one  of  those  can  the 
peiaoD  of  the  vassal  be  touched,  nor  aught  of  his,  unless  it  be  on  the 
groond  of  the  feu,  or  be  the  rent  of  the  subject,  or  the  subject  itself. 
The  snperior  may  raise,  no  doubt,  an  ordinary  action  against  the 
^'^Bial,  concluding  against  him  personally  for  the  reddendo ;  but  this 
would  be  merely  a  tentative  process,  to  try  whether  there  ought  to  be 
^decree  against  the  vassal  personally  or  not  This  is  no  special  pro- 
c^or  remedy  peculiar  to  a  feudal  superior.     Our  feudal  laws  have 
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re  Dee.  1831.  been  made  mostly  by  feudal  superiors,  and  most  certainly  they  wodd 
bare  provided  a  statutory  remedy  against  the  vassal  personally,  if  die 
law  was,  that  he,  by  his  acceptance  of  the  feudal  investiture,  im 
bound  personally  for  the  feudal  reddendo. 

IV.  The  Act  20.  Geo.  II,  appointing  horning  against  the  iih 
perior  on  the  vassal's  procuratory  of  resignation,  to  receive  the  re^ 
signatary  as  vassal,  and  grant  investiture  to  him,  instead  of  the  vand 
resigner,  implies  that  the  vassal  resigner  is  not  personally  bound,  oor 
personally  liable,  either  to  hold  the  subject,  or  for  the  reddendo. 
To  hold  that  the  vassal  resigner  is  bound  to  hold  the  subject,  $tA 
yet  entitled  to  demand  that  the  superior  shall  receive  another  vaiSBl 
in  the  place  of  him,  the  resigner,  would  be  to  hold  a  manifest  ab- 
surdity ;  and  to  hold  that  the  superior  is  compellable,  by  law,  to  libe* 
rate  one  party  personally  bound  to  the  superior,  and  to  receive  an- 
other personal  obligant  instead  of  the  obligant  liberated,  would  be  t» 
hold  another  manifest  absurdity.  The  resigning  vassal  may  be  a 
much  more  solvent,  and  a  much  more  eligible  debtor  than  the  siih 
stituted  vassal ;  and  a  substitution  of  debtor  for  debtor,  invito  eredi* 
tore,  is  perfectly  unknown  in  the  law. 

It  seems  to  be  conceded  that,  in  the  case  of  a  pure  feudal  bene* 
ficium,  the  plea  of  the  defender  is  sound  and  incontrovertible.  Bat 
it  is  said  that  here  the  nature  of  the  transaction  between  the  pardei 
is  to  be  considered  as  a  mutual  personal  contract  between  them,  and 
that  the  real  heritable  right  here  occurring  must  be  held  and  iDte^ 
preted  as  an  emphyteusis,  from  which  may  arise  personal  obligatioDS 
hinc  inde,  which  may  be  enforced.  But  I  cannot  accede  to  any  sod 
proposition  or  transmutation.  The  parties — the  g^nter,  on  the  one 
hand,  and  the  receiver  on  the  other — have  adc^ted  a  form  applicable 
to  the  subject-matter  between  them,  knovm  in  the  law,  which  is  at- 
tended and  accompanied  with  certain  legal  effects,  and  that  fontt 
and  these  consequences  no  person  is  entitled  to  alter  or  ameni 
The  name  adopted,  by  which  the  right  is  altered,  is  laid  hold  of,  f<v 
no  reason  but  to  make  it  the  foundation  of  an  argument  on  an  as- 
sumed state  of  the  fact 

To  maintain,  in  a  pure  feudal  grant,  where  no  personal  obliga* 
tion  has  been  executed  by  the  parties  themselves, — that  notwith* 
standing  a  personal  obligation  will  be  implied,  according  to  the  ade- 
quacy or  inadequacy  of  the  feudal  acknowledgment — ^appears  to 
me  to  be  contrary  to  all  the  principles  of  the  law  of  Scotland*  b 
this  way  a  simple  and  pure  feu-charter  would  be  differently  inter- 
preted, and  different  effects  given  to  it,  according  to  the  comparative 
value  of  the  reddendo  ;  and  this  must  vary  in  different  times;  ^ 
what  may  be  an  equivalent  at  first,  may,  in  the  progress  of  tii&^ 
become  a  mere  elusory  duty. 
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If  a  personal  obligation  can  be  enforced  against  the  flnt  ranal,  16  Dec.  1634. 
from  the  mere  acceptance  of  the  grant,  it  must  be  equally  efFectnal    ^^^^v^^ 
against  all  singular  successors  who  take  the  same  grant ;  and  if  this  ^  ^^'' 
be  the  law,  all  those  authorities  regarding  what  is  *  real  and  per-     -^ 
■tonal'  may  be  obliterated  from  our  books.  ConsiUtwl 

If  the  fendal  character  of  the  right  stamped  on  it  by  the  parties  Judges. 
ii  to  be  altered  by  interpretation,  then  that  change  in  the  nature 
of  the  right  mnst  be  adopted,  and  followed  out  and  applied  in  all 
the  legal  consequences.  And,  therefore,  if  this  feu-charter  is  to  be 
beid  as  a  mere  consensual  written  agreement  or  contract,  it  may  be 
fuAj  asked,  what  are  the  rights  of  heirs,  widows  and  creditors  in 
neb  a  subject  ? 

la  it  possible  to  maintain,  that  any  snccessor  to  the  feu*right  in 
qnesdon,  the  vassal  being  infeft,  could  possibly  take  it  up  without 
a  special  service  ? 

Or,  is  it  possible  to  maintain,  that  the  subjects  contained  in  the 
fen-charter  would  not  be  affected  by  the  right  of  terce  ? 

Or,  histly,  would  it  be  possible  to  maintain,  that  any  creditor 
voold  be  preferable  on  the  subjects  in  question,  even  although  he 
wai  not  secured  by  infeftment,  and  that  a  mere  intimated  assigna- 
&m  would  be  sufficient? 

For  these  reasons,  and  upon  the  authorities  quoted  by  the  defend- 
er, I  am  humbly  of  opinion  that  the  defender  has  a  right  to  be  as- 
soilzied upon  the  surrender  of  his  feu-right 

When  the  cause  returned  to  the  Second  Division — 

The  Lord  JuUice^Clerk  said — After  all  the  consideration  which  Opinion  of 

1  can  give  to  this  case,  I  have  arrived  at  the  same  opinion  as  the     ^^ 

majority  of  the  consulted  Judges.     I  think  that  all  the  authorities 

which  have  the  appearance  of  supporting  the  plea  of  the  defender, 

relate  exclusively  to  proper  beneficia,  or  feus  held  in  blench  farm. 

There  b  no  decision  to  throw  any  doubt  on  the  point;  and  it  is  im- 

poftible  to  suppose  that  such  a  question  would  not  have  occurred 

ere  now,  amongst  the  many  unfavourable  feus  that  have  been  taken 

^  iate  years,  had  the  plea  been  considered  tenable.     I  have  looked 

at  the  opinion  of  one  living  authority,  viz.  the  MS,  lectures  of  Mr 

Baron  Hume,  and  I  find  that  that  learned  professor  lays  down  a 

^trine  not  altogether  consistent  with  the  opinion  of  Lord  Balgray, 

at  least  on  one  point.     He  says,  according  to  my  notes  of  his  lectures, 

'  A  feu*charter  is  considered  as  a  contract,  in  which  form  the  obli- 

'  gationa  between  the  superior  and  vassal  are  frequently  drawn ; 

'a personal  acticm  therefore  arises  for  payment  of  the  feu-duty:' 

^  be  refers  to  a  decision  in  support  of  this  doctrine,  *  Wallace  »* 

'  Fergusson,  29th  June  1739,  Kilk:     I  have  therefore  no  doubt  that 
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16  D^c.  1834».  a  feu-charter  must  be  treated  just  as  a  form  of  executing  a  feu-con- 
tract. 

Lords  Meadowbank  and  Glenlee  were  of  the  same  opinion. 

Lord  Medwyn. — I  have  already  expressed  my  opinion,  in  concur- 
rence with  that  of  the  majority  of  the  consulted  Judges ;  and  I  shall 
only  add,  that  in  forming  it  I  was  much  moved  by  the  uniform  prac- 
tice of  the  country,  and  general  opinion  of  all  lawyers,  as  it  is  iift- 
possible  not  to  see  that  this  question  would  have  been  raised  fre- 
quently before  now,  especially  of  late  years,  if  any  idea  had  been 
entertained  amongst  lawyers  or  men  of  business,  that  it  could  han 
been  maintained  with  success.  I  cannot  agree  in  the  opinion  ex- 
pressed by  Lord  Balgray,  that  a  superior  has  an  action  of  maillsand 
duties  for  his  feu-duty,  nor  do  I  find  that  remedy  given  to  him  by 
any  of  our  institutional  writers. 

llie  Courts  accordingly,  repelled  the  defences  founded  on  the  first 
and  second  pleas  of  law,  and  remitted  to  the  Lord  Ordinary  to  pro- 
ceed with  the  action. 


Judgment. 


Lord  Ordinary,  Medwyru     Act.  Jameson  and  MarshalL      Alt.  Dean  ofFac,  fBope,J 
and  Penna/,        Adam  Patenon  and  Robert  Lockhari,  Agents.         B.  Clerk. 

u. 


FIRST  DIVISION. 


No.  XXIX. 


^Oth  December  1834. 


WILLIAM  DUTCH 
against 
ALEXANDER  WEBSTER. 


Process. — Bill-Chamber.  —  Act  of  Sederunt,  11th  Jult 
1828,  §  15. — A  bill  of  suspension^  presented  without  caution^  havinff 
on  2lst  June^  been  passed  upon  caution,  but  no  caution  liaving  been 
Jbundf  and  a  certificate  to  that  effect  having  been  taken  out  im  12^ 
Julyy  and  a  second  bill  of  suspension  having  been  presented  on  1^ 
Augusty^-^fbimd,  that  the  second  bill  of  suspension  wasy  in  the  circum- 
stances ofthecascy  competent. 

Webster  having  given  Dutch  a  charge  for  payment  of  a  sum  con- 
tained in  a  decree  obtained  against  him  in  absence,  Dutch  present* 
ed  a  bill  of  suspension  without  caution,  upon  advising  which,  with 
answers,  the  Lord  Ordinary,  on  21st  June  1834,  ^  passes  the  ' 
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'on  paymeDt  by  the  defender  of  six  guineas  of  the  charger's  ex*  20  Dec.  1634. 
*peD9es  in  obtaining  the  decree  in  absence,  and  upon  caution.*     \^ym0^ 
Cautioo  not  being  found,  nor  the  expenses  paid,  the  charger,  on  l^gb^Jgy* 
12di  July,  obtained  a  certificate  of  caution  not  having  been  found ; 
nd  the  Liord  Ordinary,  14th  July  1884,  <  in  respect  the  complainer 
'kttfuled  to  find  caution  in  the  suspension  within  mentioned,  in 
'  tenns  of  the  Act  of  Sederunt,  a  certificate  to  that  effect  having 
'been  produced,  and  it  also  being  stated  that  the  said  sum  of  ex-^ 
'  penses  has  not  been  paid,  find  the  complainer  liable  in  expenses,' 
&c    The  account  of  expenses  was  audited  in  presence  of  the  sus- 
pender's agent,  and  the  amount  decerned  for  on  30th  July. 

On  the  Ist  of  August  thereafter,  this  second  bill  of  suspension 
was  presented  without  caution,  or  at  least  upon  juratory  caution, 
lUdi,  upon  being  advised  with  answers,  was  passed  without  cau- 
tion. 

The  charger  reclaimed,  and  objected  to  the  competency  of  this 
lecond  bill,  and  pleaded — 

The  15th  section  of  the  Act  of  Sederunt,  11th  July  1828^  points  Charger's 
oat  die  manner  in  which  interlocutors  in  the  Bill- Chamber  can     ^^ 
alone  be  brought  under  review,  as  follows :  ^  \st.  Interlocutors  en- 
^teredin  the  Minute-book  during  the  last  ten  days  of  either  vaca- 

*  tioD,  or  of  the  Christmas  recess,-  or  iq  session  time,  except  during 

*  Ae  last  four  sederunt-days  of  each  session,  or  during  vacation  and 

*  Christmas  recess,  excepting  the  last  ten  days  of  each  vacation  and 
'  reoeas,  if  the  same  be  interlocutors  passing  any  bill,  by  a  reclaim- 

*  ing  note  to  the  Court  within  fourteen  days  from  the  date  of  the 
'  interlocutor  reclaimed  against ;  and  if  the  same  be  interlocutors 
^Kfonnga  bill,  by  presenting  a  bill  to  the  next  succeeding  Ordi- 
'  nary  on  the  BilLs ;  and  in  case  such  second  bill  shall  also  be  refused, 

*  by  a  reclaiming  note  to  the  Court,  within  fourteen  days  from 

*  the  date  of  the  interlocutor  reclaimed  against ;  provided  alwayS) 
« tbat  all  reclaiming  notes  in  such  cases  shall  be  intimated  to  the 
'  opposite  party,  and  in  time  of  session  be  duly  marked  and  boxed 
'  vithui  the  said  fourteen  days.' 

In  this  case,  the  bill  was  passed  upon  the.  21st  of  June,  so  that 
tbere  were  seventeen  days  of  the  session  to  run ;  and  therefore,  if 
the  auspender  wished  to  bring  that  interlocutor  under  review,  the 
only  competent  mode  in  which  he  could  do  so,  under  the  Act  of 
Sederunt,  was  by  a  reclaiming  note  to  the  Court,  within  fourteen 
^ya  of  the  interlocutor ;  but  no  such  reclaiming  note  being  pre- 
Muted,  the  interlocutor  became  final  as  to  both  parties ;  and  al- 
uOQgh  a  reduction  might  thereafter  have  been  open  to  the  suspend- 
^^  tertainjy  a  new  suspension  was  not     The  interlocutor  passing 
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so  Dec.  1634.  the  bill  on  caution  U  the  only  interlocutor  which  enters  the  Minute 
^^"^V^^    book  of  the  Bill-Chamber.     There  4s  no  such  entry  on  a  certificati 

Webster.        ^^  ^^  CEution  being  taken  out ;  and  it  was  found,  in  the  case  of  Ar- 
not  V,  Thomson,  25th  Nov.  1825»  that  the  reclaiming  days  in  tlw 

Plei^'^^  Bill*  Chamber  run  from  the  date  of  the  interlocutor,  although  w 
certificate  of  refusal  had  been  issued.  Indeed,  the  suspender  ac 
quiesced  in  the  interlocutor  being  final,  and  joined  issue  with  tiu 
charger  as  to  the  amount  of  expenses,  in  which  he  was  found  liabh 
for  failing  in  compliance  with  the  conditions  upon  which  the  hil 
was  passed. 

The  Act  of  Sederunt  makes  no  distinction  between  a  bill  whid 
is  passed  upon  caution,  though  otherwise  prayed  for,  and  one  whid 
is  passed  without  caution  ;  nor  does  it  admit,  that  a  bill  offered  witli< 
out  caution,  but  passed  upon  caution,  is  to  be  held  or  considered  ai 
a  refused  bill.  The  act  applies  to  every  interlocutor  passing  a  bill] 
without  distinguishing  whether  upon  caution  or  not ;  and  therefon 
as  no  reclaiming  note  was  lodged,  and  that  was  the  only  remedy^ 
this  second  bill  of  suspension  was  incompetent. 

HespoDdenfs       Answered — The  first  bill  of  suspension  was  offered  without  cea* 
^"'  tion,  but  the  Lord  Ordinary  passed  it  upon  caution  only,  which  wM 

substantially  refusing  the  bill,  by  annexing  to  it  a  condition  witk 
which  the  complainer  could  not  comply,  and  was  not  asked  in  th< 
bill ;  and  such  was  truly  its  effect,  for  the  bill  was  ultimately  re* 
fused  in  respect  of  no  caution,  by  the  certificate  of  no  caution  after- 
wards taken  out,  and  expenses  on  that  account  found  due.  Wheat 
bill  is  offered  without  caution,  and  is  passed  upon  cautioP)  it  is  held 
equivalent  to  an  interlocutor  refusing  the  bill ;  Wilson  v.  JVf  itcbelb 
17th  Dec.  1825.  When  a  first  bill,  offered  without  caution,  was 
passed  upon  caution,  a  second  bill  was  found  competent. 

As  the  certificate  of  no  caution,  which  must  be  held  as  the  true 
date  of  the  interlocutor  refusing  the  bill,  was  not  taken  out  tiliaft^ 
the  Court  rose  for  the  summer  vacation,  the  Act  of  Sederunt,  is 
so  far  as  respects  interlocutors  in  the  Bill-Chamber,  pronounced 
during  session,  does  not  apply. 

Opinion  of  When  the  case  was  first  before  the  Court,  (15th  November,)  the 

*•  Lord  President  stated,  that  he  considered  the  second  bill  incompetent 

The  interlocutor  was  not  pronounced  within  the  four  last  sederunt 
days  of  the  Court,  but  on  the  21st  June;  the  only  remedy  was  by 
a  reclaiming  note.  The  interlocutor  was  one  passing  the  billj  ^ni 
that  is  the  only  interlocutor  which  enters  the  Minute*book. 

Lord  Mackenzie, — I  cannot  hold,  in  all  cases,  that  an  interlocutor 
passing  a  bill  on  caution,  where  caution  has  not  been  offered,  is  equi* 
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valent  to  refusiiig  a  bill.     It  was  not  originally  so.     Fonnerly  it  was  20  Dec  1834. 
Becessaiy,  when  caution  was  not  found,  to  pronounce  afterwards  an     ^^^V^ 
jDterlocutor,  refusing  the  bill  in  respect  of  no  caution.     It  is  only  ^"^^i^*. 
nder  the  last  Act  of  Sederunt  that  such  an  interlocutor  would  be    -^-^ — 
keld  equivalent  to  refusing  a  bill  if  caution  was  not  found.  Court!"  ^ 

Lord  Gillies. — Either  party  might  have  reclaimed ;  but  neither 
of  them  having  done  so,  the  interlocutor  is  final  as  to  both. 

It  was  agreed,  however,  to  consult  the  whole  Judges ;  and  when 
the  case  was  ag^in  put  out  for  advising,  (20th  December  1884,) 
the  Lord  President  said,  that  they  had  a  conference  with  the  whole 
Judges  on  this  case,  and  they  had  come  to  an  opinion,  that  the 
lecood  bill  of  suspension  was  competent,  and  they  would  therefore 
adhere  to  the  interlocutor  passing  the  bill  *• 

Lord  MaehoLde,  Ordinary.        For  Giarger,  Cumnghmna,        Cfreig  jr  Morton^  W.  S. 
AgcDts.  For  Suspender,  Butherfiird,  JRobert  Smiihj  S.  S.  C.  Agent. 

B,  Qerk. 

T. 


*  Hit  Lordship  at  the  same  time  stated*  that  the  Judges  were  of  opinion,  that 
vbcA  a  bill  was  offered,  either  upon  caution  or  without  caution,  it  should  be  either 
SBpliettcr  passed  or  refused ;  and  that,  in  future,  a  bill  presented  without  caution 
dmaid  not  be  pasaed  upon  caution ;  and  their  Lordships  had  directed  intimation  of 
tUi  to  be  giYcn  to  the  Bill- Chamber. 


\ 
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ndcDt  to  refusing  a  bill.     It  wai^  not  originally  so.     Formerly  it  was  20  Dec.  1834. 
necessary,  wben  caution  was  not  found,  to  pronounce  afterwards  an     ^^^V"*^ 
iDterloeator,  refusing  the  bill  in  respect  of  no  caution.     It  is  only  y^^^^^^] 
nder  the  last  Act  of  Sederunt  that  such  an  interlocutor  would  be    -— — 
kU  equivalent  to  refusing  a  bill  if  caution  was  not  found.  Court  °  ^ 

Lfrd  Gillies. — Either  party  might  have  reclaimed  ;  but  neither 
of  them  having  done  so,  the  interlocutor  is  final  as  to  both. 

It  was  agreed,  however,  to  consult  the  whole  Judges :  and  when 
Ae  case  was  again  put  out  for  advising,  (20th  December  1684,) 
tke  Lord  President  said,  that  they  had  had  a  conference  with  the 
vbole  Judges  on  this  case,  and  they  had  come  to  an  opinion,  that 
tiie  second  bill  of  saspension  was  competent,  and  they  would  there- 
fcre  adhere  to  the  interlocutor  passing  the  bill  *. 

lord  Mmimzw^  Ordinary.         For  Charger,  Cvmngkame,        Qrag  jr  MorUmt  W.  S. 
Agents.  For  Suspender,  Butkafwd.  Bobert  SmUh,  S.  S.  C.  Agent. 

ROak. 

T. 


FIRST  DIVISION. 
No.  XXX.  ISth  January  1835. 

CAMPBELL'S  TRUSTEES 

against 
WILLIAM  PAUL. 

Bankrupt — Sequestration. — Poindingthe  Ground. — Heri- 
tabijb  Creditor. — A  creditor  in  an  heritable  bond  having  exe- 
f'lited  a  summons  of  poinding  the  ground^  after  his  debtor  had  been 
ftquestrated^  but  before  a  trustee  had  been  appointed  or  confirmed; 
ond  hoeing  also,  upon  application  to  the  Sheriff,  obtained  warrant  of 
^^fpestration  of  the  crop  and  stocking,  which  were  inventoried  before 
Ac  trustee  was  confirmed ;  and  the  crop  and  stocking  having  been 
«H  by  the  trustee,  with  consent,  and  under  reservation  of  the  heri- 


*  ffii  Lordflhip  at  Ibe  same  time  stated,  that  the  Judges  were  of  opinion,  that 
*MBabUl  was  offered,  either  upon  caution  or  without  caution,  it  should  be  either 
""^H^csier  pswsd  or  refaied ;  and  that,  in  future,  a  bill  presented  without  caution 
"MsM  sol  be  passed^upon  caution ;  and  their  Lordships  bad  directed  intimation  of 
*"  to  be  gitcn  to  the  Bill.  Chamber. 

▼OU  X.  w 
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13  Jan.  1835.      tabk  creditor* $  right^— founds  that  the  heritable  credUof^s  daim  over 

^"^y^^        the  price  of  the  crop  and  stocking  was  preferable^  in  eo  far  as  the 

SusteiwI  V*         P^^^^  of  the  lands  themselves  did  not  cover  the  heritable  debtj  and  this 

Paul.,  in  virtue  of  the  heritable  security  and  executed  summons  of  poinding^ 

but  not  in  virtue  of  the  sequestration  auHirded  by  the  Sheriff. 

The  late  Miss  Campbell  was  an  heritable  creditor  oa  the  lands  of 
Chippermore,  in  virtue  of  a  bond  and  disposition  in  security,  for 
L.2S00,  granted  to  her  by  Mr  Edward  Boyd  of  Mertonhall,  of  date 
21st  March  1820,  and  upon  which  infeftment  followed  in  May 
1822.  The  bond  contained  a  special  assignation  to  the  rents,  maills 
and  duties  of  the  lands. 

In  December  1825,  Miss  Campbell  intimated  to  Mr  Boyd  that 
she  required  payment  of  the  bond  at  Whitsunday  foUowisg.  This 
not  having  been  complied  with  at  that  term,  Miss  Campbell  raised 
personal  diligence,  and,  on  8th  August  1826,  executed  a  poinding 
of  Mr  Boyd's  moveables,  and  had  advertised  a  sale;  but  before  the 
sale  was  carried  into,  effect,  Mr  Boyd's  estates  were  sequestrated, 
under  the  bankrupt  act,  on  9th  August  1826.  On  the  28th  of  Au- 
gust the  respondent,  Mr  Paul,  was  elected  interim  factor,  and  on 
the  23d  September  thereafter  he  was  elected  trustee,  and  his  elec- 
tion confirmed  on  the  dth  October. 

On  the  29th  of  August  Miss  Campbell  raised  and  execnted  a 
poinding  of  the  ground  to  attach  the  crop  and  stocking,  the  lands, 
over  which  the  security  extended,  being  in  the  natural  possession  of 
Mr  Boyd ;  and  to  prevent  the  interim  factor  or  trustee  from  taking 
possession,  or  carrying  off  the  crop  and  stocking,  she  presented  a 
petition  to  the  Sheriff  of  Wigton,  to  sequestrate  the  crop  and  stock- 
ing on  the  lands,  in  security  and  for  payment  to  her  pro  tanto  of 
the  sum  of  L.2300,  contained  in  the  heritable  bond,  with  interest, 
penalty,  and  expenses  thereon.     Upon  this  petition  the  Sheriff,  on 
the  29th  September,  granted  warrant  of  sequestration,  and  to  inven- 
tory and  take  charge,  till  further  orders  of  court,  and  at  the  same 
time  appointed  the  petition  to  be  served.    In  virtue  of  this  warrant 
the  crop,  stocking  and  moveables  on  Chippermore  were  inventoried 
and  sequestrated  on  the  30th  September.     The  petition  was  duly 
served,  and  Mr  Paul  entered  appearance  and  lodged  answers.   Thk 
took  place  before  he  was  confirmed  as  trustee. 

On  the  7th  of  October  an  arrangement  was  entered  into,  by  which 
Mr  Paul  was  allowed  to  sell  the  crop  and  stocking,  bnt  under  re- 
servation of  any  right  of  preference  which  Miss  Campbell  might 
have  in  virtue  of  the  diligence  she  had  executed.  Mr  Paul  after- 
wards sold  both  the  lands  and  the  poinded  effects.  The  price  ob- 
tained for  the  lands  left  a  shortcoming  of  Miss  Campbell's  bond  of 
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opvanis  of  L.750.     She  died  in  January  1831,  and  the  complain-  13  Jan.  18S6. 
en,  her  trustees,  claimed  a  preference  over  the  price  of  the  crop    ^-*  y^^ 
and  stocking  for  this  balance.     The  trustee  rejected  this  claim  to  a  x^LeB  v. 
pefereDce^  on  the  ground,  that  the  heritable  security  gave  no  pre-  Paul. 
iefeDoe  orer  the  moyeables,  or  the  property  over  which  the  security 
atended,  and  these  moreables  were  by  the  sequestration  validly 
tnuferred  to  the  trustee,  for  behoof  of  the  creditors  at  large,  from 
dK  moment  of  the  first  deliverance  on  the  petition  for  sequestration. 
Against  this  judgment  of  the  trustee  the  complainers  presented 
a  petition  and  complaint,  which  was  followed  by  answers,  and  there- 
after a  record  was  made  up  and  cases  lodged. 

Pleaded  for  the  complainers — 

I.  A  bankrupt  estate  is  not  transferred  from  the  bankrupt  at  the  Compl«nors* 
date  of  the  first  deliverance  on  the  petition  for  sequestration.  It  is 
set  in  itself  either  an  adjudication  of  the  heritable,  or  a  transferenoe 
ef  the  moveable  property.  The  interlocutor  of  sequestration  mere- 
ly lendeis  the  estate  litigious,  in  order  that  it  may  be  ultimately 
I'eited,  either  by  sentence  of  the  Court,  or  by  conveyance  from  the 
baokrapt,  in  a  trastee  elected  by  the  creditors;  bot  even  after  the 
tto&mation  of  the  trustee,  the  deliverance  operates  as  a  transfer- 
eaee  of  the  estate,  only  in  so  far  as  the  personal  creditors  are  con- 
csned,  and  tantam  et  tale  as  it  stood  in  the  person  of  the  bank- 
ivpt  The  construction  put  upon  the  dOth  section  of  the  statute  by 
Ae  reapoodent  is  opposed  to  the  whole  of  the  enactments  in  the 
^dker  aecdons  relative  to  vesting  the  estate  in  the  trustee,  and  is  also 
<fpeaed  to  the  dedrious  of  the  Court  in  the  case  of  Bell  v.  Bank 
rf  Scotland,  dd  Dec.  1831. 

It  it  only  after  the  trustee  is  confirmed,  that  the  Court,  by  the 
Ml  lection,  is  required  to  pass  an  act,  ordering  the  bankrupt  to 
mrey  the  property  to  the  trustee,  or,  whether  he  does  so  or  not, 
adjndgbg  the  property  to  the  trustee  by  the  act  of  Court  The 
<>i>jeet  of  the  statute  is  to  prevent  the  bankrupt  from  granting,  or 
a  creditor  from  acquiring,  a  preference  which  had  no  previous  exis- 
tence. The  sequestration  prevents  the  acquisition  of  any  prefer- 
^  righlB  subsequently  to  the  first  deliverance,  but  it  does  not 
pwrent  the  exercise  of  preferable  rights  previously  existing.  This 
*<inction  was  recognised  in  Cormack  r-  Anderson,  8  July  1829 ; 
Bochan  v.  Farquharson,  24  May  1797,  M.  2906. 

IL  But  even  supposing  die  interlocutor  of  sequestration  were 
«plnlent  to  a  decree  of  adjudication,  as  of  the  date  of  the  first  de- 
''^'•'Mce,  such  decree  of  itself  cannot  compete  with  a  poinding  of 
"*  ground,  which,  though  posterior,  proceeded  on  a  prior  heritable 

•^rity,  to  which  no  legal  objection  can  be  made.     A  poinding  of 

k2 
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13  Jan.  1835.  the  ground  affects  not  only  the  fundos^  but  also  the  moveables  there- 
^^^V^    on.    By  it  the  passive  preference  created  over  the  moveables  by  thi 
Tr^tees  v.      ^^^"^  ^"  ^^  lands  is  converted  into  an  active  or  actual  right  oi 
Paul.  property  in  the  moveables  themselves,  entitling  the  poinder  of  the 

Compiaincn*  ^o^i^d  to  Stop  the  procedure  of  any  legal  diligence,  unless  founded 
Fleas.  on  a  prior  infeftment  to  his  own,  so  long  as  the  moveables  havenol 

been  actually  transferred  by  real  delivery,  and  carried  off  the  groood 
Poindings  of  the  ground  are  excluded  from  the  operation  of  tbe 
bankrupt  statute.  There  is  no  analogy  between  ordinary  personal 
poindings  and  a  poinding  of  the  ground.  In  the  former,  tlie  con- 
stitution of  the  right  arises  solely  in  virtue  of  the  diligence,  whereby 
the  execution  forms  both  the  foundation  of  the  claim  and  the  cri- 
terion of  preference.  But  an  heritable  creditor's  preference  is  found- 
ed on  infeftment,  so  that  the  poinding  of  the  ground  is  not  the  con- 
stitution of  his  right,  but  merely  the  means  of  rendering  it  effectual^ 
and  converting  what  was  previously  a  mere  right  to  stop  the  pro- 
ceedings of  another,  into  an  actual  and  indefeasible  right  of  property 
in  himself;  so  that  if  he  stops  an  ordinary  poinder  or  purdiaser 
from  carrying  the  goods  off  the  ground  till  he  himself  completes  hii 
active  right  by  poinding  of  the  ground,  he  must  be  preferred  in 
competition  with  every  other  party.  These  principles  have  been 
acknowledged  by  various  authorities  and  decisions;  Ersh.  ii.  8.32; 
Stotr,  ii.  5.  12;  Lady  Kelhead,  KameSf  Rem,  Dec  No.  94;  Web- 
ster V.  Donaldson,  13  July  1780,  M.  2902;  Parker  v.  DooghB, 
Heron  and  Company,  5th  Feb.  1783,  M.  2868;  Whyte  v.  Tullis, 
18  June  1817 ;  Samson  and  others  v.  M'Cubbin,  15th  May  1822; 
Lyle  V.  Greig  and  others,  27th  June  1827 ;  Bell  v.  Bank  of  Scot- 
land, 3d  Dec.  1831. 

By  these  decisions  it  must  be  held  as  settled,  that  if  the  heritable 
creditor  has  commenced  his  diligence  of  poinding  of  the  ground 
before  the  goods  are  removed,  his  preference  is  established,  althougk 
the  diligence  may  not  have  been  completed  till  after  sequestratioa 
has  been  awarded. 

III.  But  Miss  Campbell's  prefecence  does  not  rest  solely  on  tbei 
executed  summons  of  poinding  the  ground.  In  addition  to  this,  sbi 
obtained  sequestration  oi  the  crop  and  stocking.  The  whole  move* 
ables  were  inventoried  before  the  trustee's  confirmation ;  and  thft 
diligence  would  have  been  completed  by  a  sale,  had  it  not  been  in* 
terrupted  by  the  agreement  entered  into,  under  reservation  of  Misii 
Campbell's  rights.  The  right  of  an  heritable  creditor  to  resort  to; 
the  diligence  of  sequestration  was  acknowledged  in  the  case  of 
Douglas,  Heron  and  Company,  (ut  ante,)  where  sequestration  wai: 
the  course  pursued  by  the  heritable  creditor,  which  was  not  evea< 
followed  by  a  poinding  of  the  g^und. 
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Pkaded  for  the  trustee  (respondent) — ^^When  the  respondent  13  Jan.  ldS5. 
was  confirmed  trustee,  Miss  Campbell  had  merely  raised  her  action     ^^^V^^ 
of  ponidingr  the  ground,  after  sequestration  had  been  awarded,  but  t^,|^''J| 
kd  not  completed  her  diligence.     The  gp*eat  purpose  of  the  bank-  Paul, 
rvpt  act  was  to  secure  the  estate  to  the  general  body  of  creditors,  BeM>ondent'« 
»  at  the  date  of  the  first  deliverance,  and  prevent  die  creation  of  Fleas, 
any  preferences,  by  diligence  or  otherwise,  subsequent  to  the  date 
of  the  first  deliverance.     This  is  most  distinctly  stated  in  the  29th 
lection  of  the  statute ;  and  the  general  object  of  the  act  is  also  ex- 
pUned  by  Mr  Bell,  ii.  405,  406.    It  is  there  distinctly  laid  down, 
dat  the  completion  of  the  trustee's  right,  as  a  transference  of  the 
^iMe  estate,  at  the  date  of  the  first  deliverance,  cannot  be  ob- 
8tnicted  by  any  diligence  used,  or  security  held  by  an  individual 
creditor,  if  not  completed  as  a  real  right  till  after  that  time. 

The  statute  has  always  been  understood  to  have  this  efiTect  No- 
thiogfiurther  than  the  confirmation  of,  and  the  act  of  adjudication  iu 
frvoor  of  the  trustee,  has  ever  been  considered  necessary  to  vest  the 
iBo?eable  estate  in  him.  It  is  pleaded  by  the  complainers,  that  the 
tiaosfer  of  the  moveables  in  favour  of  the  respondent  was  excluded 
by  the  raising  of  the  action  of  the  poinding  of  the  ground,  and  by 
the  q)plication  to  the  Sheriff  for  sequestration ;  but  the  proper  sub- 
ject of  security  of  an  heritable  creditor  is  the  land,  or  other  he- 
ritable property  covered  by  the  security.  All  the  clauses  in  the 
bond  are  framed  in  reference  to  the  land  or  heritable  subject  alone. 
Owiog  to  a  misapprehension  of  the  general  nature  of  an  heritable 
^ecQiity,  erroneous  views  seem  to  have  been  entertained  in  regard 
to  the  heritable  creditor's  claim  against  the  moveables  which  hap- 
pened to  be  on  the  land ; — as  in  the  principle  supposed  to  be  in- 
rolred  in  the  case  of  Tullis  v.  Whyte,  quoted  by  the  complainers ; 
hot  the  whole  subject  underwent  an  anxious  and  deliberate  discus- 
noQ  in  the  case  of  Hay  v.  Marshall,  7th  July  1824,  the  import  of 
^tch  is  well  brought  out  by  Mr  Bell,  ii.  58. 

Although  an  heritable  creditor  has  no  security  over,  or  proper 
nght  in  the  moveables  in  virtue  of  his  heritable  security,  it  has 
been  held  that  there  is  something  in  the  general  nature  of  his  he- 
ritable security  which  confers  upon  him  a  power  of  acquiring,  in  a 
fwmary  form,  a  right  in  the  moveables  situated  on  the  lands  over 
vUch  the  security  extends.  This  power  is  recognised  in  the  case 
*boTe  referred  to,  and  in  the  note  of  the  Lord  Ordinary  in  the 
case  of  Bell  v.  Bank  of  Scotland,  3d  Dec.  1831 ;  but  until  the 
berifcable  creditor  has  completed  his  right  in  the  moveables,  by 
P"i^g  the  ground,  that  right  is  liable  to  be  defeated,  by  other 
>i|hto  or  diligences  completed ;  and  it  was  so  in  this  case,  by  the 


148 


DECISIONS  OF  THE 


No.  90. 


CampbelPs 
Trustees  v, 
Paul. 

Respondent's 
Pleas. 


13  Jan,  1836.  eonfiroiatioii  of  the  resp<M3deiit  as  trustee  before  the  pobding  was 
completed. 

The  application  to  the  Sheriff  was  incompetent :  it  was  rested  on 
the  assumption)  that,  in  rirtue  of  the  bond,  a  right  of  hypothec 
or  other  preferable  right  over  the  moveables  existed.  Bot  no 
such  right  did  exist ;  there  was  no  clause  in  the  bond  giving  wA 
a  right;  and  the  cases  referred  to  by  the  complainers  do  not  sane* 
lion  any  such  right ;  and  the  conclusions  drawn  from  them  are 
plainly  erroneous,  from  the  cases  of  Hay  v,  Marshall,  and  Bell  v. 
Bank  of  Scotland,  already  referred  to ;  Bell  Com.  ii.  58. 

The  Lord  Ordinary  made  avisandum  to  the  Court,  and  at  the 
same  time  issued  the  following  note :  *  The  Lord  Ordinary  reporto 
this  case,  not  only  because  it  involves  a  general  question  of  im- 
portance in  the  law  of  sequestration,  but  because  the  arguments 
of  the  parties  bring  into  apparent  conflict  the  principles  of  sevenl 
recent  decisions,  the  true  grounds  and  import  of  which  it  is  de- 
sirable to  have  settled  with  as  little  delay  as  possible. 

'  There  are  many  points  argued  in  the  cases,  which  the  Lird 
Ordinary  thinks  attended  with  no  difficulty.  He  has  no  doubt, 
that  an  heritable  creditor,  infeft  upon  a  deed  conceived  in  the 
terms  of  that  held  by  the  complainer,  has  a  right  to  attach  the 
moveables  on  the  lands  covered  by  the  infeftment,  by  a  pobding 
of  the  ground,  or  other  competent  diligence ;  and  that  he  may 
proceed  not  only  to  complete,  but  to  originate  such  process  of  at- 
tachment, subsequent  to  the  first  deliverance,  on  a  petition  for 
sequestrating  the  estate  of  the  debtor,  provided  such  attachment 
is  completed  before  the  confirmation  of  the  trustee. 

<  On  the  other  hand,  he  has  quite  as  little  doubt  that  it  is  neces- 
sary for  the  heritable  creditor  to  use  some  process  of  attachment, 
previous  to  the  confirmation  of  the  trustee,  in  order  to  obtaio  a 
preference  over  such  moveables ;  and  that  if  this  be  not  done^ 
they  will  be  vested  in  the  trustee  for  the  whole  creditors,  by  the 
force  of  the  statute. 

*  Thus  much  the  Lord  Ordinary  thinks  is  settled  by  the  deci- 
sions, (to  go  no  farther  back,)  in  the  case  of  Hay  v.  Marshall,  af- 
firmed with  costs  on  appeal,  and  Bell  v.  the  Bank  of  Scothnd, 
since  pronounced  in  this  Court.  But  beyond  this,  he  does  oot 
conceive  that  any  thing  has  been  finally  settled ; — though  princi- 
ples and  reasons  have  been  assigned  for  these,  and  other  decisions, 
which  would  lead  to  larger,  and  he  humbly  thinks  inconsistent 
conclusions, — and  it  is  with  a  view  to  determine  the  extent  and 
authority  of  these  conflicting  principles,  that  this  case  is  now  re- 
ported.    The  complainer  contends,  that  under  his  infeftment  he 
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*  has  a  real,  though  accessory  right  to  the  moveables  on  the  lands,  13  Jan.  1836. 

*  which  requires  only  to  be  asserted,  or  at  most  extricated,  by  in-    ^^*V^ 

<  siitoting  a  poinding  of  the  ground,  obtaining  a  warrant  of  seques-  xru,^  „f 
'  toidoo,  or  some  other  inchoate  diligence ;  and  that  his  preference  Paul. 

'  cm  only  be  exdoded  by  the  trustee,  or  personal  creditor,  obtain- 
<iog^  actual  delivery  of  the  goods,  and  removing  them  from  the 
^  hnds  previous  to  any  steps  against  such  diligence ;  and  this  doc- 
'  trine  he  supports  by  the  cases  of  Douglas^  Heron  and  Co.,  Tnllis, 
'and  others,  of  dates  anterior  to  that  of  Hay  and  Marshall,  and  by 

*  certain  expressions  in  Lord  Mackenzie's  note  in  the  subsequent 

*  case  of  Bell  against  the  Bank  of  Scotland ;  and  contends  that  the 

*  ilccision  in  Hay  and  Marshall  proceeded  on  the  plain  ground,  that 

*  the  goods  had  been  actually  sold,  and  removed  before  any  claim 

*  was  made  for  the  heritable  creditor, 

*  The  trustee,  on  the  other  hand,  maintains,  that  the  heritable 

*  creditor  has,  by  his  infeftment,  no  real  right  to  the  moveables  on 

*  the  hnds,  but  merely  a  power  to  attach  them  by  the  peculiar 

*  process  of  a  poinding  of  the  ground  ;  and  that  till  this  diligence 
'  is  completed,  no  preference  over  them  can  be  held  i|S  escablished ; 
*and,  at  all  events,  they  must  be  vested  in  the  trustee  under  a 
'  seqaestration,  if  his  appointment  is  previously  confirmed ;  and  this, 

*  he  says,  is  plainly  the  ground  on  which  the  decision  in  Hay  and 

<  Marshall  proceeded,  especially  in  the  House  of  Lords,  by  which 
'  ibe  erroneous  principles  of  some  earlier  decisions  were  corrected; 

*  while  in  Bell  v.  the  Bank  of  Scotland,  although  the  diligence  was 
'  Qot  actually  completed,  it  was  plainly  in  the  power  of  the  heritable 
'  creditor  to  have  completed  it,  before  the  trustee  was  oonfinsed,^— 
'  decreet  having  been  obtained  in  both  cases  before  the  date  of  the 

.  *  petition  for  sequestration,  and  the  articles  immediately  afterwards 

*  settled  by  agreement. 

*  The  Lord  Ordinary  humbly  conceives,  that  one  or  other  of 
'  ftese  views  should  now  be  distinctly  sanctioned  by  the  Court.  As 
'  diiogs  stand  at  present,  the  weight  of  authority  seems  to  be  with 

*  the  complainer,  though,  if  it  is  once  admitted  that  an  heritable  cre- 

*  ditor  is  not  entitled  to  all  the  privileges  of  a  landlord,  the  views  of 
'  the  trustee  appear  most  accordant  to  principle.  The  confirmation 
'  of  the  trustee  seems  to  the  Lord  Ordinary  to  vest  the  moveables 

*  10  him,  vi  statutt,  as  completely  as  they  would  have  been  vested 

*  in  any  individual  creditor  by  a  completed  poinding  followed  up 
'  by  sale  and  actual  delivery.     It  is  by  this  peculiar  statutory  privi- 

*  lege  of  the  trustee,  that  this  case  is  distinguished  from  that  of  an 

*  ordinary  poinding  creditor,  referred  to  by  Lord  Mackenzie  in  the 

*  case  of  Bell  and  the  Bank  of  Scotland ;  and  consequently^  unless 

*  the  heritable  creditor  had  a  complete  preference  by  his  infeftment 
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alone,  tod  without  the  help  of  any  diligence  whatever,  it  is  diffi- 
cult to  see  how  any  thing  but  a  previously  completed  diligence 
should  exclude  this  right  of  the  trustee.  The  earlier  cases  seem 
no  doubt  to  recognise  the  suflBciency  of  the  infeftment  alone,  and 
equiparate  the  right  of  the  heritable  creditor  in  all  respects  to  that 
of  an  absolute  proprietor.  But  the  case  of  Hay  and  Marshall  evi- 
dently discredits  that  doctrine,  and  requires  the  use  of  some  dili- 
gence, to  give  the  heritable  creditor  a  place  in  the  competitioii; 
and  then  the  difficulty  recurs,  how,  if  diligence  is  necessary,  any 
thing  but  a  completed  diligence  can  avail.  The  Lord  Ordinary  is 
not  aware  of  any  principle  upon  which  a  preference  can  be  gain- 
ed, (or  excluded,)  by  inchoate  diligence,  except  that  of  litigiosi- 
ty ;  and  this,  it  seems  to  him,  could  scarcely  be  pleaded  against  the 
privileged  and  statutory  rights  of  a  judicial  trustee.  In  any  other 
view,  it  can  operate  merely  as  a  notice  or  intimation  of  a  wish  and 
purpose  to  obtain  a  preference,  which  should  rather  quicken  than 
exclude  the  efforts  of  a  lawful  competitor. 

<  If  the  inchoate  poinding  of  the  ground  would  not  bar  the  vest- 
ing of  the  right  in  the  trustee,  the  Lord  Ordinary  thinks  that  still 
less  effect  can  be  given  to  the  subsequent  application  to  the  Sheriff 
for  sequestration.  Indeed,  there  seems  much  reason  to  doubt  d 
the  competency  of  such  an  application,  at  the  instance  of  a  mere 
heritable  creditor,  under  such  a  deed  as  that  now  in  qnesdon. 
Since  it  is  admitted  that  it  could  not  be  followed  out  to  the  same 
effect  as  in  the  hands  of  a  landlord,  and  though  its  competency 
is  recognised  in  the  earlier  cases,  this  seems  to  be  rested  on  the 
assumption,  which  will  scarcely  be  now  maintained,  that  an  heri- 
table creditor  has  all  the  rights  of  an  absolute  proprietor,  and  has 
a  real  preference  over  moveables,  without  the  need  of  any  dili- 
gence, in  consequence  of  his  infeftment  alone. 

<  The  Lord  Ordinary  does  not  think  that  the  agreement  cf  parties 
in  this  case  can  in  any  way  affect  the  question  of  law.  It  was 
entered  into  the  very  day  before  the  trustee  was  confirmed,  and 
when  it  was  manifestly  impossible  for  the  complainer  to  have  com- 
pleted any  process  of  attachment  before  that  event  The  Lord  Or- 
dinary cannot  suppose  that  such  an  agreement  can  have  any  effect 
because  dated  on  the  7th,  which  it  would  not  have  had  if  dated 
on  the  9th.  In  this  respect,  it  seems  in  no  respect  parallel  to  the 
agreement  in  the  case  of  Bell  and  the  Bank  of  Scotland.' 


Opinion  of 
Court. 


When  the  cases  came  to  be  advised,  the  following  opinions  were 
delivered : 

Lord  Balgray  observed,  that  the  decision  in  the  present  case  de- 
pended upon  the  distinction  between  a  personal  poinding  and  a 


No.  30.  COURT  OF  SESSION.  151 

pdinding  of  the  ground,  at  the  instance  of  an  heritable  creditor.  The  13  Jan.  183& 
ktter  was  of  a  very  ancient  origin,  and  of  a  peculiar  nature.     It    ^^^^y^^ 
was  not  properly  a  diligence  or  adjudication  of  the  goods  on  the  Xras*^^/, 
lands,  bat  a  declarator  of  a  real  right, — a  real  action,  to  which  the  Paul. 
|iroper  parties  were  the  owner  of  the  lands,  the  tenants,  and  the  opinion  of 
potsesBors,  bat  in  which  (when  brought)  all  who  had  an  interest  in  Court, 
the  goods  might  appear  and  claim  to  be  preferred  according  to  their 
legal  rights;  and  if  the  party  so  appearing  could  shew  a  right  pre- 
faaUe  to  that  of  the  heritable  creditor  who  brought  the  poinding, 
ke  would  &11  to  be  preferred.   The  action  might  be  directed  against 
wadsetters,  liferenters,  tenants  and  possessors,  and  even  against  an 
heir-apparent,  against  whom  it  would  be  effectual  in  the  same  man- 
ner that  it  would  be  effectual  against  the  goods  and  moveables  of 
a  general  disponee,  who  had  acquired  right  to  the  lands. 

Such  being  the  nature  of  the  action,  the  next  question  was,  how 
ttt  the  right  of  an  heritable  creditor  to  insist  in  it  was  affected  by 
the  operation  of  the  sequestration  statutes,  and  the  appointment  of 
a  trustee.    It  was  said,  that  the  transference  in  favour  of  the  trus- 
tee was  of  a  declaratory  nature,  that  it  drew  back  to  the  date  of  the 
seqaestration,  and,  of  course,  that  all  the  personal  rights  and  move* 
ables  belonging  to  the  bankrupt  must,  from  that  moment,  be  vested 
in  the  trustee ;  but  by  the  same  judgment  or  act  of  sequestration, 
whieh  thus  vested  the  moveable  property  in  the  trustee,  he  became 
the  owner  of  the  land  itself,  and  was  thus  placed  in  the  same  situa- 
tion, in  regard  to  the  heritable  creditor,  as  an  heir-apparent,  asingular 
saeceasor,  or  general  disponee.     What  points  out  the  nature  and 
eifeet  of  a  poinding  of  the  ground  is,  that  there  is  a  set  of  move- 
ables affected  by  it,  which  a  trustee  in  a  sequestration  never  can 
Radi;  for  he  can  touch  only  the  goods  and  moveables  belong- 
ing to  the  bankrupt  himself,  but  not  those  belonging  to  any  third 
party ;  ndiereas  the  poinding  of  the  ground  extends  to  the  move- 
ible  property  of  every  tenant  and  possessor  of  the  ground.     Thus, 
in  every  view,  therefore,  of  the  principles  and  operation  of  this  dili- 
gence or  action,  the  trustee  under  a  sequestration  is  in  no  better 
situation  than  an  heir-apparent  or  singular  successor,  and  the  right 
rf  the  heritable  creditor,  therefore,  appears  preferable. 

/>»y2  Mackenzie. — I  am  not  desirous  of  resting  the  decision  of 
this  case  on  the  view  that  the  trustee  is  in  the  same  situation  as  an 
oriinary  singular  successor  infeft  in  the  lands,  as  well  as  getting  a 
oonreyance  to  the  moveables  at  the  date  of  the  confirmation.  I  fear 
that  view  might  go  too  far,  and  might  give  a  preference  to  the  debi- 
tor fundi,  independently  of  the  feet  that  he  had  commenced  his 
poinding  of  the  ground  before  the  confirmation  of  the  trustee.  I 
Uk  content  to  look  to  the  right  of  the  trustee  in  this  question  as 
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13  Jan.  1835.  resting  on  his  conveyance  to  the  moveables  under  the  statate,  eoii- 
sidered  by  itself,  without  being  prejudiced  by  his  acquisition  of 
right  to  the  land.     In  this  view,  then,  the  case  comes  to  be  a  cob* 
petition  between  the  trustee  on  a  bankrupt  estate,  who  has  been 
duly  confirmed,  and  holds  the  right  to  the  moveable  part  of  that 
estate,  consequent  on  such  confirmation  by  the  statute ;  and  an  he* 
ritable  creditor,  who  has  used  poinding  of  the  ground,  and  who  ooni* 
menced  the  process  of  poinding  the  ground  before  that  confirmatioiif 
— ^which^  has  the  preferable  right  to  the  moveables  on  the  landi 
over  which  the  right  of  the  heritable  creditor  extends  ?    There  an 
di£Biculties  in  the  law.     Yet  we  must  £nd  some  principle  for  de* 
ciding  the  case.     I  shall  state  what  seems  the  only  intelligible 
principle  at  all  that  prevents  our  practice  being  a  mass  of  mere  con* 
fusion  and  contradiction.     Anciently,  the  moveables  on  land  ge» 
nerally  were  viewed  as  accessories  to  the  real  property  of  the  land 
in  the  landlord,  without  regard  to  the  rights  of  free  tenants.    The 
view  seems  to  have  been,  that  the  moveables  consisted  either  in 
the  fruits  of  the  land  or  other  things  surrogated  for  these,  and  there- 
fore were  properly  viewed  as  accessories  thereof,  while  the  right 
of  the  tenant  by  his  lease  was  only  personal,  giving  no  real  right 
either  to  the  land  or  its  fruits,  so  long  as  connected  with  the  land. 
Accordingly,  it  is  certain  that  by  the  brieve  of  distress  for  the  pe^ 
sonal  debt  of  the  landlord,  the  whole  moveables  on  the  land  were 
swept  away,  without  regard  to  the  right  of  the  tenant.     Then,  by 
1449,  c.  18»  the  right  by  tack  was  made  real  against  subsequent 
singular  successors ;  and  by  1469,  c.  36,  it  was  provided,  that  ^  fine 

<  henceforth,  the  puir  tenant  shall  not  be  distrensied  for  the  lord's 

<  debts,  further  than  his  term's  mail  extends  to ;'  ^  and  gif  the  ere* 

<  diter  taks  the  term's  mail  by  virtue  of  the  brieve  of  distrees,  it 

<  shall  not  be  lawful  to  the  lord  to  take  it  again.'  This  statute 
strongly  shows  the  ancient  view  of  our  law.  And  it  must  be  ob- 
served, that  it  afforded  a  remedy  only  against  personal  crediton 
using  the  brieve  of  distress,  not  against  real  creditors,  as  to  whom 
the  law  remained  unchanged.  Now,  it  was  while  this  ancient  mle 
prevailed,  that  the  rights  of  creditors  having  feu-duties,  annoalrentB^ 
or  other  debts  payable  out  of  certain  lands,  by  virtue  of  reddendoe 
or  infeftments,  arose  in  our  practice.  The  land  was  by  the  red- 
dendo  or  infeftment  made  subject  to  a  real  right  in  security  of  the 
debt,  which  was  called  debitum  fundi ;  and  it  seems  plain,  that  this 
was  held  to  extend  generally  over  the  moveables  on  the  land,  as 
accessories  thereof.  Accordingly,  the  real  creditor,  if  his  debt  was 
left  unpaid,  had  the  power  at  any  time  of  turning  his  general  lecu* 
rity  into  special  property,  by  poinding  the  moveables  at  his  own 
hand  in  satisfaction.     This  wts  thought  too  rude,  and  he  got  the 
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lutboritj  of  a  court  for  poinding  these  moveables.     But  still  the  13  J$iu  1835. 
aedoB  and  diligence  of  poinding  the  ground  was  an  action  and  di*    ^s^v^^ 
%eBce  (or  giving  effect  to  a  real  right.     It  was  founded  on  a  red^  j^tees  v! 
dendo  or  infeftment  over  the  land.     It  was  preferable  among  dif*  Paul. 
ieient  porsners  thereof,  according  to  the  date  of  the  reddendo  or  ^  .  .^^^  ^^ 
iafeftiDent     It  was  limited  to  moveables  on  lands  in  the  reddendo  Court. 
or  infeftment     It  was  good  against  all  moveables  on  the  landS) 
withoQt  regard  to  the  rights  of  tenants,  even  after  the  statutes  1449 
md  1469 ;  and  at  one  time,  it  would  seem,  even  without  regard  to 
die  lights  of  third  parties  having  brought  their  goods  on  the  lands. 
It  was  good  against  singular  successors  in  the  lands,  not  liable  per« 
KHudly  for  the  debitnm  fundi.     All  these  things  demonstrate  that 
it  was  founded  on,  and  merely  executory  of  a  real  right  over  the 
■OYeables  as  accessories  of  the  fundus.     How  can  they  be  account- 
ed for  in  any  other  way  ?  If  the  debitam  fundi  gave  no  real  right 
srer  the  moveables  in  the  fundus,  why  did  poinding  of  the  ground 
require  infeftment  in  the  fundus  at  all  ?  So,  why  were  poindings  of 
tlie  ground  preferable  inter  se,  according  to  the  dates  of  these  infeft* 
iDenIs;  and  why  were  poindings  of  the  ground  directed  against 
Boveables  on  the  fundus  more  than  any  other  moveables  ?  Why 
were  they  more  powerful  as  against  tenants  or  singular  successors 
tbn  ordinary  poindings  ?  Why  did  they  take  place  by  a  proceed- 
ing different  from  common  poindings  ?  It  seems  to  me  utterly  im- 
ponible  to  doubt,  that  debita  fundi  did  anciently  give  a  real  right 
orer  the  moveables  on  the  fundus,  of  a  nature  similar  to  pledge,  or 
liypothec  of  the  fundus  instructus,  with  its  accessories  of  moveables 
diereoD,  executable  by  poinding  of  the  ground,  and  that  our  law 
fid  ancdon  the  constitution  of  such  real  right      And  I  am  aware 
of  no  statute,  decision  or  dictum,  abolishing,  or  stating  as  abolished, 
tint  real  right.     This  right,  however,  had  limitations  in  its  own  na* 
tore,  and  limitations  of  it  were  strongly  called  for  by  equity.    And, 
fo^  the  extension  of  it  to  the  goods  of  mere  strangers  brought  on 
Ae  fundos  was  found  to  be  too  strong,  and  was  rejected  by  the  de* 
wions  of  this  Court,  although  at  one  time  sustained  by  the  Court ; 
vide  11th  July  1628,  Lady  Ednam.     Then  the  extension  of  it  to 
the  moveables  of  tenants  was  limited  to  the  value  of  the  rents  due 
by  them,  and  the  current  rent, — not  limited,  observe,  as  poindings 
sndet  statute  1469.     Again,  it  was  a  right  of  security  general  over 
die  moveables  on  the  land,  and  becoming  special  only  by  poinding 
die  ground.     It  left  the  administratiou  of  the  fundus  in  the  pro- 
prietor or  hb  tenants.     They  therefore  might,  in  fair  administra- 
doD,  remove  moveables  from  the  fundus,  or  consume  them,  or  alienate 
to  Btrangers,  after  the  right  of  strangers  was  admitted,  and  so  the 
S^  were  taken  out  of  the  real  right  of  the  debitnm  fundi.   Then 
it  leems  to  have  been  found,  that  portions  of  the  goods  might  in 
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13  Jan.  1835.  like  manner  be  taken  out  of  the  right  of  a  prior  creditor  fundi  by  a 
posterior  one,  if  the  prior,  when  called  upon,  would  not  come  forwani 
in  due  time  and  do  diligence  by  poinding  the  ground ;  vide  Stair. 
Then  it  seems  also  to  have  been  found,  that  even  an  ordinary  poinder 
for  debt  of  the  landlord  or  tenant,  if  the  real  creditor  allowed  him, 
without  interruption,  to  complete  his  judicial  transference  of  the 
moveables,  so  as  to  make  them  his  own,  equally  as  if  he  had  bought 
them,  took  them  out  of  the  right  of  the  real  creditor.   Then  it  was  ex- 
tended to  the  creditors  of  a  bankrupt  taking  the  moveables  by  seques- 
tration, if  their  right  was  allowed  to  be  completed,  while  the  real  cre- 
ditor had  stood  by  and  used  no  diligence  to  enforce  his  right     This 
was  the  case  of  Hay ;  the  strongest  case  yet  decided  against  the  right 
of  the  real  creditor.     But  it  has  never  yet  been  found,  that  if  a  prior 
real  creditor  did  come  forward  by  poinding  the  ground,  in  enforce- 
ment and  application  of  his  debitum  fundi,  while  the  moveables  were 
still  on  the  farm,  and  still  the  property  of  the  proprietor  of  the  fun- 
dus, the  real  creditor,  after  coming  forward  to  poind  the  ground,  could 
be  excluded  by  subsequent  alienation,  either  voluntary  or  legal, 
of  the  moveables,  or,  in  particular,  that  he  was  obliged  to  run  a  race 
of  diligence  with  ordinary  poinders  or  takers  of  the  moveables  by 
mercantile  sequestration.     On  the  contrary,  it  was  found  anani- 
mously  in  the  Second  Division,  that  poindings  of  the  ground  were 
not  affected  by  the  equalising  provisions  of  the  bankrupt  act  like 
ordinary  poindings,  implying  strongly  that  they  were  not  liable  to 
the  ordinary  rules  of  competition  with  common  poindings.     Neither 
has  this  ever  been  stated  by  authority,  statute,  or  even  dictum  of 
any  lawyer.     Nor  can  I  see  any  ratio  for  it  now,  more  than  existed 
anciently.     The  exclusion  of  a  real  creditor  by  a  completed  alien- 
ation, voluntary  or  judicial,  made  without  any  interpellation,  by  any 
procedure  on  his  part,  rests  on  principles  reconcileable  to  the  pecu- 
liar nature  of  the  real  right  in  the  creditor  fundi,  so  far  as  relates  to 
moveables,  u  0.  as  a  general  right  over  a  moveable  estate,  liable  by 
its  nature  to  change  and  to  management,  and  consequently  liable  to 
alienation,  voluntary  and  judicial,  &irly  made  and  completed,  while 
the  right  of  the  real  creditor  was  not  exercised  so  as  to  interpel  it. 
But  the  exclusion  of  this  real  right  by  a  voluntary  alienation,  poind- 
ing, or  sequestration  taking  place  after  actual  commencement  of  the 
process  for  rendering  special  and  effectual  the  right  of  the  real  cre- 
ditor, can  rest  on  no  principle  consistent  with  the  existence  of  that 
right  at  all,  but  just  upon  a  denial  of  it  altogether.     It  just  comes 
to  this,  that  the  creditor  fundi  had  no  right  at  all  over  the  moveables. 
Now  that,  I  think,  not  only  without  authority,  but  truly  inconsistent 
with  the  existence  of  poinding  the  ground  at  all.     It  makes  our  law 
utterly  unintelligible  and  preposterous.     It  makes  every  one  peca- 
liarity  of  a  poinding  of  the  ground, — its  foundation, — its  limitation, 
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—its  extension, — its  procedure, — ^its  effects,  equally  senseless  and  13  Jan.  1835. 
absurd.    I  cannot  therefore  possibly  receive  this  view.     I  rather   '^^/7^ 

„  ,         .  1  .   1    ▼    1  .   1  •    1       I  r     11  Campbell  ■ 

adbere  to  the  view  which  I  think  was  certainly  that  of  ail  our  an-  Trustees  v, 

deot  lawyers,  not  contradicted  in  this,  as  far  as  I  can  see,  even  by  ^^^ 

Bodem  writers — vide  particularly  Notes  on  Stair^  196.  Opinion  of 

Lord  Gillies. — I  entirely  agree  with  Lord  Mackenzie,  but  I  do  ^"'^ 
not  understand  Lord  Balgray's  opinion  to  go  to  this,  that  if  a  trus- 
tee were  confirmed  before  any  step  taken  in  poinding  the  ground, 
the  debitor  fundi  would  be  preferable  to  the  trustee.  That  is  not 
tke  case  before  us,  where  the  question  is,  whether,  after  an  action 
of  poinding  the  ground  is  raised,  the  heritable  creditor  is  neverthe- 
lev  to  be  excluded.  The  idea  that  he  is,  seems  to  be  rested  on  an 
attempt  to  consider  a  poinding  of  the  ground  as  a  species  of  diligence ; 
hot  it  is  not  truly  so :  it  is  the  assertion  of  a  real  right,  which  be- 
comes effectual  the  moment  it  is  asserted,  to  the  exclusion  of  all  per- 
•ooal  claims.  Goods  belonging  to  a  tenant  are  affected  by  the  poind- 
11^,  not  because  the  tenant  is  debtor  to  the  party  using  it,  but  be- 
csQse  the  action  completes  the  real  right  of  the  creditor  to  the  goods 
on  the  hmds ;  and  if  this  applies  to  the  property  of  the  tenant,  multo 
magia  ought  it  to  be  effectual  against  the  goods  of  the  proprietor. 
In  the  present  case,  the  action  of  poinding  was  raised,  and  the  sum- 
Bona  executed,  long  before  the  trustee  was  confirmed ;  so  that  the 
demand  was  made,  and  the  right  judicially  asserted.  The  Lord  Or- 
dinary in  his  note  observes,  that  the  authorities  in  this  case  are  on 
one  aide,  and  principle  on  the  other;  but  it  appears  to  me  that  they 
•pec. 

The  Lord  President  tlao  concurred;  and  the  Court  therefore,  <  in  Judgment, 
'respect  of  the  bond  and  disposition  in  security,  and  infeftment 
'libelled,  and  of  the  action  of  poinding  of  the  ground  raised  in 
'  Yirtue  thereof  at  the  instance  of  Margaret  Campbell,  the  creditor,' 
'and  executed  prior  to  the  confirmation  of  the  respondent  as  trus- 
'  tee  on  the  sequestrated  estate  of  Edward  Boyd,  sustain  the  com- 
'  plaint,  and  find  that  the  respondent  did  wrong  in  repelling  the 
'  petidoners'  claim  of  preference  on  the  proceeds  of  the  sale  of  the 
'  erop  and  stocking  on  the  lands  of  Chippermoie,  and  remit  to  the 
'  troatee  to  sustain  the  same  accordingly :  But  find  that  the  petition- 
'  era  have  no  right  of  preference  on  the  said  effects,  in  virtue  of  the 
'aeqnestration  thereof  obtained  before  the  Sheriff  of  Wigton,  and' 
'decern:  Farther,  find  the  respondent,  as  trustee  on  said  estate, 
'liable  in  the  expense  incurred  by  the  petitioners  in  this  Court; 
'  appoint  an  account,'  &c. 

Ml  Jfmcraj^and  «/«0Wy,  Ordinaries.  Act.  Dem  of  Fat,  fHope^J  DonaUmn, 

GoipMl-  TnO,  W,  S.  Agents.  Alt.  Ku^  and  Cfrakam  BdL  Thomau 

SfnU,  W.  &  Agent        R.  Clerk. 

c. 
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FIRST  DIVISION. 
No.  XXXI.  17^4  January  1835. 

ABERNETHY  and  his  Assignees 

offainst 
Major-General  FORBES  or  GORDON. 

Blank  Writ. — Stat.  1696,  c.  25. — Entail. — A  deed  of  entail 
being  executed  with  certain  substitutions  nominatimi  but  Uft  blmk 
as  to  the  name  of  a  remoter  substitute^  which^  however j  was  afkr* 
toards  inserted  by  the  writer  of  the  deedy  at  the  same  time  that  he 
filled  up  the  testing  clause  in  terms  of  a  holograph  letter  of  the  en* 
toiler  J — heldf  in  an  action  at  the  instance  of  one  of  the  nominatim 
substitutes^  that  the  entail  was  a  valid  and  effectual  and  subsistinj 
entail. 

The  late  LieateDant-Generai  Benjamin  Gordon  executed  a  deed 
of  strict  entail  of  his  lands  and  estate  of  Balbithan  in  Aberdeenshire. 
The  deed,  when  written  out,  contained  a  destination  in  favour  of  the 
granter,  and,  after  his  decease,  to  the  defender,  and  the  heirs-male  of 
his  body,  (under  burden  of  certain  liferents) ;  whom  failing,  to  the 
pursuer,  and  the  heirs-male  of  his  body ;  whom  failing,  to  the  pur* 
suer^s  brother  (deceased,)  and  the  heirs-male  of  his  body.  This 
destination  was  followed  by  the  words  .<  whom  failing,'  and  then  a 
blank  space  was  left  in  the  deed,  followed  by  a  destination  hssredibm 
nominandis,  and  lastly  to  heirs  whomsoever. 

The  deed  was  in  this  state  transmitted  to  General  Gordon;  and 
after  lying  with  him  for  a  considerable  time,  he  signed  it,  beCsre 
witnesses,  at  Balbithan,  on  the  20th  day  of  July  1803,  and  returned 
it  to  his  agent  at  Aberdeen,  accompanied  by  the  following  h<d^ 
graph  letter:  <  Balbithan,  20^  July  1803.    Dear  Sir,  According 

<  to  what  was  settled  betwixt  us  at  last  meeting,  I  send  you  by  the 

<  bearer  my  disposition  and  deed  of  entail,  as  made  out  by  yoo, 

<  signed  by  me  at  Balbithan,  this  20th  day  of  July  1803^  in  presence 

<  of  Alexander  Williamson,  my  servant,  and  Archibald  MaqpUs- 

<  vray,  in  Balqraig,  witnesses ;  which  you  will  please  cause  yolir 

<  clerk,  Lewis  Nicoll,  fill  up  according  to  form ;  and  you  will  pleaW) 
*  on  a  piece  of  paper,  send  mfe  a  sketch  of  what  you  mentioned  may 

<  be  necessary,  in  case  I  should  choose  to  add  any  small  codicil  or 

<  legacies.     You  will  likewise  cause  fill  up  the  blank  in  the  line  of 
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<  teeeessioii,  with  the  name  and  dengiiation  of  Sir  John  Gordon,  17  Jan.  1835. 

<  captain  and  lieutenant  in  the  Coldstream  Regiment  of  Guards.*     ^^^V^ 
(^ned)  <  Ben.  Gordon.'     The  writer  of  the  deed  accordingly  ^^^j;,"*]^!^ 
filled  np  the  blank  as  above,  along  with  the  testing  clause,  and  the  or  Oordon. 
deed  was  retransmitted  to  General  Gordon. 

Several  years  after  the  death  of  General  Gordon,  the  defender, 
then  the  heir  in  possession,  raised  a  redaction  of  the  entail,  the 
present  pnrsuery  (the  next  substitute  under  the  entail,)  and  Sir  John 
Gordon,  (whose  name  was  filled  up  in  the  blank,)  being  then  abroad; 
and  on  22d  Jane  1822,  the  late  Lord  Kinedder,  Ordinary,  pro- 
Doanoed  a  decree  in  absence,  finding,  '  that  there  was  a  blank  in 
*  the  deed  of  tailzie  challenged  at  the  time  it  was  executed;  and 
'  tbat  an  important  clause  was  afterwards  inserted-  in  the  blank 
'space;  finding  also,  that  the  said  deed  is  £Etlse  in  its  date,  and 
'  dierefiwe  reducing,  decerning  and  declaring  in  terms  of  the  libel.' 

The  pursuer,  on  his  return  firom  abroad,  raised  the  present  action 
ef  reduction  of  the  above  decree,  contending,  1.  That  the  statute 
1696,  c.  25,  did  not  at  all  apply  to  such  a  case  as  the  present;  but 
SBppodng  it  otherwise  applicable^  it  could  not,  at  all  events,  apply 
ts  annul  the  destination  in  favour  of  the  pursuer,  a  substitute  whose 
name  was  filled  up  prior  to  the  space  which  was  left  blank ;  nor, 
2.  Coold  it  apply,  because  the  deed  was  not  delivered  blank,  but 
VM  filled  up  prior  to  delivery,  and  it  was  left  to  common  law 
whether  there  was  an  effectual  substitution.  3.  That  if  the  act 
qiplied  to  the  period  of  subscription  as  well  as  delivery,  then  the 
deed  was  effectually  filled  up,  because  directions  were  given  for 
tUs  purpose  anioo  contextu  with  subscription.  The  Lord  Ordi*- 
nary  pronounced  the  following  interlocutor,  (4th  July  1834) :  <  The 
^  Lord  Ordinary  having  resumed  consideration  of  this  process,  in 

*  Inspect  that  the  blank  which  is  said  to  have  existed  in  General 
^  Gordon's  entail  at  the  time  of  its  execution  was  in  a  part  of  the 
^labstitution  posterior  to  that  in  which  the  names,  both  of  the  de- 
^  fender  and  the  pursuer  in  the  present  action,  were  inserted,  and 
^  that  the  said  deed  of  entail  was  otherwise  perfect  and  complete, 
'  fiada,  That  the  existence  of  such  blank  did  not  affect  the  validity 
^  of  the  deed  as  to  these  parties,  and  that  the  defender  was  not  en- 

*  titled  to  pursue  and  obtain  the  decreet  of  reduction  in  absence  now 
^  challenged,  or  to  make  up  the  titles  in  fee-simple  sought  to  be 
'  redaced  in  this  action ;  and  therefore  reduces  and  decerns  in  the 
'  reductive  conclusions,  in  so  far  as  the  interest  of  the  pursuer  is 
^  coneemed,  or  may  require :  But  as  no  appearance  is  made  for  l^r 
'  John  Gordooy  whose  name  is  said  to  be  improperly  filled  up  in  the 
^  blank,  contrary  to  the  provisions  of  the  act  \696y  c.  25,  finds  it 
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17  Jan.  1835.  <  unnecessary  to  determine  whether  such  filling  up,  or  the  hdo- 

^^^'^^    *  P'S'pl*  letter  by  which  such  filling  up  was  authorised,  would  affect 

&c.  o.  F<»rbcs  '  ^^  import  a  valid  substitution  in  favour  of  the  said  Sir  John  Gor- 

or  Gordon.     <  don,  or  of  any  substitute  called  after  him  in  the  order  of  succes- 

<  sion ;  and  supersedes  the  consideration  of  the  other  conclusions 

<  of  the  libel,  as  to  the  defender  having  incurred  an  irritancy,  and 

*  the  pursuer  being  entitled  to  enter  to  possession  of  the  estate,  till 

*  this  interlocutor,  and  the  decreet  of  reduction  therein  contained, 

<  shall  be  final ;  and  supersedes  also  the  question  of  expenses.' 

Note. — ^  The  alleged  fedsity  of  the  date  of  the  entail^  which  was 

<  one  of  the  rationes  decidendi  in  the  original  decreet  of  reduction, 
^  having  been  judicially  abandoned  by  the  defender,  the  question 

*  came  to  turii  entirely  upon  the  bearing  of  the  act  1696,  c.  25, 

<  upon  a  case  like  the  present 

*  There  was  much  learned  argument  before  the  Lord  Ordinary, 

*  on  the  question,  Whether  the  act  could  at  all  apply  to  this  in- 

*  strument,  in  respect  that  the  blank  was  regularly  filled  up  before 

*  delivery  ? — and  also  on  the  question,  Whether  the  filling  up  unioo 

*  contextu  with  writing  the  testing  clause,  and  in  virtue  of  a  holo- 

*  graph  mandate  by  the  granter,  was  not  a  filling  up  authorised  by 

<  the  statute?— and  whether  that  holograph  mandate  was  not  of  it- 

<  self  a  valid  substitution  in  favour  of  the  party  named  therein? 

<  There  were  many  points  of  difficulty  in  this  part  of  the  argo- 

<  ment ;  and  if  the  Lord  Ordinary  had  thought  it  necessary  that 

<  they  should  be  determined  before  justice  could  be  done  between 

*  the  present  parties,  he  would  probably  have  adopted  the  sugges- 

<  tion  made  by  the  defender,  and  reported  the  question  upon  cases 

*  to  the  Court.     For  the  reason  assigned  in  the  interlocutor,  how* 

<  ever,  he  did  not  think  this  necessary.    In  a  question  with  Sir  John 

<  Gordon,  it  would  probably  have  been  indispensable.    But,  as  be- 

*  tween  the  present  parties,  there  seemed  to  him  to  be  clear  and 

<  sufficient  grounds  for  decision,  apart  altogether  from  those  more 

*  difficult  inquiries. 

^  It  was  thought,  in  the  first  place,  to  be  clear  enough,  that 

*  though  the  act  bears  generally  that  the  deeds  against  which  it  is 

<  directed  <  shall  be  declared  null,'  this  truly  means  only,  that  they 

*  shall  be  null  as  to  the  persons  whose  names  were  improperly  inserted 

<  in  the  blanks,  and  that  the  efiect  of  this  nullity  on  the  other  parts 

*  of  the  deed  shall  be  determined  on  the  ordinary  principles  of  law. 

*  The  whole  of  the  decided  cases  support  this  construction,  as  well 

*  as  the  preamble  of  the  statute,  and  justice,  and  the  reason  of  the 

<  thing.     The  evil  intended  to  be  remedied  was,  the  risk  of  fraud, 

*  from  the  prevsuling  practice  of  passing  bonds  blank  in  the  name 

<  of  the  payee  from  hand  to  hand,  as  bills  of  exchange  now  pass 
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'with  blank  indorsations;  and  tbe  case  contemplated  by  the  statu te,  17  Jan.  1835. 

'tnd  to  which  its  terms  are  accommodated,  was  that  of  one  or  a    ^^V^^ 

'oomber  of  conjunct  payees  so  filled  into  the  blank,  by  the  annul-  ^^^  v?^orUs 

'  meat  of  whose  rights  the  instrument  itself  of  course  became  null,  or  Gordon, 

<  Bat  when  the  statute  came  to  be  practically  extended  (for  which 

'  diere  was  no  doabt  sufficient  warrant  in  its  words)  to  deeds  of 

'entail  with  a  variety  of  substitutions,  and  to  other  complex  instru- 

'meats,  under  which  diverse  interests  were  provided  to  diverse  per- 

'  sons,  it  would  plainly  have  been  carrying  the  remedy  far  beyond 

'the  evil,  and  in  fact  creating  a  much  worse  evil,  to  have  found  the 

'wiiole  deed  null  and  unavailing  to  the  parties  primarily  favoured, 

'  on  account  of  blanks  in  the  nomination  of  postponed  parties,  or 

'  pirties  for  whom  separate  benefits  were  intended, — to  have  annul* 

'  led  the  right  of  the  institute,  for  example,  because  the  name  of 

'  the  fifdeth  substitute  was  filled  into  a  blank — or  disappointed  the 

'  daim  of  the  assignee  of  L.  100,000,  because  the  name  of  a  legatee 

'  (0  whom  he  was  directed  to  pay  L.5  was  in  a  similar  condition. 

'Accordingly,  in  the  case  of  Kennedy,  (July  13. 1722,  3f.  1681,) 

'  vbieh  seems  to  have  been  very  carefully  considered,  and  where 

*  the  question  was  as  to  the  validity  of  a  substitution  filled  into  a 
'  bfauik,  it  is  assumed  on  all  hands  that  the  disposition  itself,  and 
'  tbe  institution  therein  contained,  was  liable  to  no  objection.  And 
'  tbe  Lords  accordingly  found,  in  express  terms,  *  that  it  must  still 
"  be  looked  on  as  blank  in  the  substitution.'  And  this  judgment 
'  kving  become  final,  the  case  ultimately  ends  by  sustaining  the 
'doqnet,  by  virtue  of  which  the  blank  had  been  incompetently 
'filled  np,  as  '  of  itself  importing  a  substitution  in  favour  of  the  per- 
"  sons  therein  named.'     And  the  Lord  Ordinary  has  not  been  able 

*  to  discover  that  the  soundness  of  this  decision,  or  the  principles 
'involred  in  it,  has  ever  been  judicially  questioned. 

'The  defender  indeed  seemed  ultimately  to  admit,  that  these 
'  were  the  principles  on  which  the  present  case  was  to  be  decided  ; 
*9aA  bis  main  argument  was,  that  though  the  nullity  of  a  substitu- 

*  tion  might  not  affect  the  institute  or  prior  substitutes  in  a  disposi- 

*  tion  m  fee-simple,  (which  was  the  case  of  Kennedy,)  the  principle 
'  iuled  in  its  application  to  cases  of  strict  entail,  where  all  parties 

*  were  hardened  in  favour  of  the  whole  substitutes ;  and  the  right 
'of  these  called  first  made  truly  conditional,  on  the  succession  being 

*  secured  to  those  named  after.  Quomodo  constat,  it  was  asked,  that 
'  General  Gordon  would  have  devised  bis  estate  to  the  pursuer,  if 

*  be  had  been  aware  that  the  succeeding  destination  to  Sir  John 
'Gordon  was  not  to  be  effectual ;  and  how  does  the  nullity  arising 
'iTom  this  blank  differ  from  a  vitiation  in  subst^intialibus,  the  effect 

*  of  which  extends  to  every  part  of  the  instrument? 
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Abemethy, 
&c.  V,  Forbtfl 
or  Gordon* 


17  Jan.  1835.      «  The  Lord  Ordinary  has  not  been  moved  by  these  ai^raente. 

<  The  case  of  vitiation  he  thinks  does  not  apply,  both  as  mSSatir 
ing  far  stronger  presumption  of  actual  fraud  than  the  mere 
rence  of  a  blank,  and  from  the  circumstance  of  its  generally 
king  it  uncertain  what  the  original  tenor  and  import  of  the  <leed 
truly  was ;  and  even  in  cases  of  vitiation,  the  parts  of  the  deed  not 
affected  by  tliat  in  which  the  vitiation  occurs  hav^  often  been 
found  efTectnal ;  Keir  o.  Pardowie,  1597,  M.  17,062;  Johontoo, 
1688,  M.  17,063;  Kemps,  2d  March  1802,  Ml  16,949. 

<  The  principle  is  scarcely  affected  by  the  distinction  chiefly  re- 
lied on  by  the  defender,  between  deeds  of  entail  and  dispositioiis 
in  fee-simple  containing  substitutions.  In  fact,  they  differ  only 
in  the  power  of  those  who  take  first  in  the  latter  case,  to  disap- 
point the  substitution.  In  both  these,  there  is  a  benefit  provided 
for  the  substitutes,  and  a  purpose  in  the  maker  of  the  instruBient 
to  confer  such  benefit.  If  the  whole  instrument,  therefore,  is  to 
be  annulled,  in  either  case,  because  that  purpose  is  defeated,  'it 
should  be  annulled  in  both  cases.  If  it  can  be  competently  asked 
in  this  case,  quomodo  constat  that  General  Gordon  would  iiave 
made  an  entail  at  all,  if  he  had  not  relied  on  the  substitudim  ts 
Sir  John  Gordon  being  effectual,  it  might  as  well  have  been  ask* 
ed,  in  the  Balterson  case,  in  1722,  quomodo  constat  that  Hngh 
Kennedy  would  have  made  a  disposition  of  his  estate,  if  he  had 
not  relied  on  the  substitution  to  John  Kennedy  being  effectual  ? 

<  But,  in  truth,  all  this  ground  of  pleading  is  fallacious.  Xliere 
may  be  blanks  (or  other  nullities)  occurring  in  such  parts  of  a 
deed  as  to  make  the  whole  null :  a  blank  in  the  name  of  the  pro* 
perty  disponed  would  be  of  this  nature,  though  not  under  the  act 
1696  :  a  blank  in  the  name  of  the  disponee,  where  there  was  na 
substitution,  would  be  equally  fiatal,  both  under  the  act  and  at 
common  law ;  and  probably  a  blank  in  the  name  of  the  institute 
would  be  in  the  same  situation.  But  it  is  extravagant  to  noain* 
tain,  that  all  blanks  which  vary  the  deed  from  what  it  would  have 
been,  if  they  had  been  originally  filled  up,  must  have  this  effect ; 
and  it  seems  safe  enough  to  say,  that  such  blanks  shall  only  annul 
the  clauses  or  provisions  in  which  they  occur,  and  those  to  which 
they  directly  and  specially  apply,  and  that  all  the  other  parts  of 
the  deed,  in  which  a  clear  and  complete  purpose  is  aptly  express* 
ed,  shall  have  effect 

*  It  would  no  doubt  happen,  that  in  this  way  the  deed  which 
ultimately  takes  effect  will  not,  in  all  its  parts,  be  the  deed  which 
the  maker  intended  or  expected  to  take  effect ;  and  that  the  qaea^ 
tion,  quomodo  constat  that  he  would  have  made  the  deed  which 
does  take  effect,  can  never  be  answered  with  absolute  and  precise 
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certaioty.     But,  on  the  whole,  justice  is  better  done  by  giving  17  Jan.  1834. 
eftct  to  such  parts  (being  the  main  and  principal  parts,)  as  he     ^"'^V*^ 
plainly  intended  and  wished  to  take  effect,  than  by  annulling  and  ^^  v^porbes 
ilinppointing  the  wb<de  of  his  intention,  on  account  of  the  un-  or  Gordon. 
foreseen  failure  of  a  subordinate  part     The  leaning  of  the  law  is, 
ot  res  magis  valeat  quam  perseat ;  and  that  utile  per  inutile  non 
YiUeUir.     If  the  defender's  doctrine  were  to  be  adopted,  how 
should  a  general  disposition,  in  which  heritage  is  incompetently 
deriaed  along  with  moveables,  (as  on  deathbed  or  by  deed  testa- 
ffleotary,)  be  sustained  as  to  the  moveables,  though  annulled  as  to 
the  real  estate  ?  In  the  greater  part  of  such  cases,  the  question  ef 
qoomodo  constat  might  be  put  with  infinitely  greater  force  than 
in  the  present, — the  purpose  of  the  maker  not  being  merely  de- 
feated as  to  some  subordinate  or  postponed  interest,  but  the  most 
unjust  and  absurd,  and  certainly  unintended,  distribution  of  his 
property  being  thereby,  effected.     The  same  principle,  indeed, 
wouM  defeat  the  rights  of  all  heirs  of  entail,  not  alioqui  succes- 
lari,  who  now  get  rid  of  the  fetters,  and  turn  themselves  into 
proprietors  in  fee-simple  of  estates,  which  they  never  were  in*- 
lended  to  hold  on  such  conditions.     If  the  feilure  of  one  substitu- 
tion, by  its  being  written  on  a  blank,  is  held  a  ground  for  redu- 
cing the  whole  deed,  because  it  is  not  absolately  certain  that  the 
granter  would  have  made  it  without  that  substitution,  what  shall 
be  said  of  the  feilure  of  all  the  substitutes,  and  all  the  conditions, 
without  which  it  is  nearly  certain  that  no  such  destination  would 
erer  have  been  made  to  the  prejudice  of  the  heirs  of  line  ?  The 
answer  in  both  cases  is,  that  what  is  effectually  done  by  any  deed 
shall  stand  and  take  effect,  although  other  things,  which  were  in- 
tended to  stand  along  with  it,  have  been  found  ineffectual ;  and 
courts  of  law,  in  so  deciding,  do  not  make  a  new  deed  for  a  party, 
bat  merely  give  effect  to  as  much  of  his  deed  as  the  law  can  re- 
gard as  subsisting.' 

Both  parties  reclaimed  ;  the  pursuer  praying  for  a  variation  of  the 
interlocQtor  of  the  Lord  Ordinary,  as  to  the  extent  and  conse- 
qaences  of  the  judgment,  (and  to  which  the  Court  acceded,)  and 
the  defender  praying  for  an  alteration  on  the  merits.  The  Ae- 
k^AsTpkaded — 1.  That  the  Lord  Ordinary  had  overlooked  one  of  Defender's 
the  chief  grounds  of  objection  to  the  deed,  viz.  that  being  a  deed  of  ^^**^ 
strict  entail,  it  was  essential  it  should  contain  an  absolute  disposi- 
tion to  tome  pers6u  nominatiro ;  tlutt  here  the  parties  favoured 
were  limited  fiars,  and  that  it  had  been  proved  the  maker  of  the 
entail  had  not  made  up  his  mind  as  to  the  party  who  was  to  occupy 
toe  last  place  in  the  destination,  upon  which  the  whole  effect  and 
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17  Jan.  isai  validity  of  tbe  entail  must  necessarily  hinge ;  that  whatever  might 
be  the  effect  of  the  deed  as  a  simple  destination^  it  was  clearly  im- 
&c.v°Fofbe8  pci'f'sct  as  an  entail.  2.  In  regard  to  the  act  1696,  c.  25,  it  had 
or  GordoQ.  been  found  to  apply  to  deeds  of  destination ;  that  in  none  of  the 
cases  cited  had  tbe  Court  given  effect  to  a  partial  applicadon  of  the 
act;  for  in  all  the  cases,  and  particularly  that  of  Kennedy  o.  A^ 
buthnot,  13th  July  1722,  M.  1631,  the  party  whose  name  had  been 
inserted  in  the  blank  was  the  very  person  who  exhausted  the  sub- 
stitution ;  and  independently  of  that,  the  deed  had  been  filled  up  in 
that  case  by  a  writing  probative  according  to  1681,  c  5,  whid 
was  not  so  here. 


Defender's 
Pleas. 


Opinion  of 
Court. 


Judgment. 


The  Court  did  not  think  it  necessary  to  hear  counsel  for  the  re- 
spondent 

Lord  Gillies  observed,  that  the  defender,  by  admitting  the  appli- 
cation of  the  act  1696,  c.  25,  to  a  disposition  of  a  fee-simple  estate, 
had  lost  the  benefit  of  the  statute.  By  the  general  provision  d 
that  act,  it  certainly  did  not  originally  extend  to  the  destinatioD 
even  of  a  fee-simple  estate ;  but  assuredly  its  provisions,  if  appli* 
cable  at  all,  were  equally  applicable  to  an  entail.  Hb  Lordslup 
could  see  no  reason  for  the  one  more  than  the  other.  In  truth,  there 
were  few  deeds  of  settlement  where  the  maker  could  be  said  to 
have  completed  his  intentions.  In  the  case,  for  instance,  of  a  des- 
tination hseredibus  nominandis,  there  was  a  power  reserved  to  add 
to,  or  alter  a  deed  after  its  completion.  There  had  been  many 
cases,  as,  for  instance,  the  Porterfield  and  Roxburghe  cases,  where, 
although  the  deed  of  nomination  might  labour  under  some  defect  oi 
nullity,  the  validity  of  the  original  deed  had  never  been  disputed. 
The  other  Judges  concurred ;  and  the  Gmrt  therefore,  (in  ref^ 
rence  to  the  variation  in  point  of  form  prayed  for  by  the  pursuer,) 
pronounced  the  following  interlocutor :  *  The  Lords  alter  the  in- 
terlocutor reclaimed  against,  and  reduce  the  decree  of  reduction 
libelled,  in  so  far  as  it  reduces  the  disposition  and  deed  of  entail 
libelled,  and  also  reduce  the  precept  and  retour  and  seisin  libelled, 
under  which  the  defender  made  up  a  title  to  the  estate  of  Bal- 
betban,  in  fee-simple ;  of  new  reduce  the  charter  of  resignation 
libelled,  expede  in  virtue  of  the  procuratory  of  resignation  in  the 
said  disposition  and  deed  of  entail,  and  tbe  instrument  of  seism 
expede  on  the  said  charter,  and  declare  and  decern  accordingly) 
and  further  find,  declare  and  decern,  that  tbe  said  disposition 
and  deed  of  entail  libelled,  bearing  date  tbe  20th  day  of  Jolj 
1803,  made  and  granted  by  the  deceased  Lieutenant-General 
Benjamin  Gordon  of  Balbetban,  is  a  valid,  effectual  and  sub- 
sisting entail  of  the  lauds  and  others  tberein  contained;  qu^d 
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<Qlln,  adhere  to  the  interlocutor  recUumed  agaiost,  re&erving  all  17  Jan.  1835. 
<  qoestioiis  of  expenses.'  .  ^ 

&c.  V.  Forbes 
UdJ^fngt  Ofdiouy.  Act.  RuOur/Mrd  and  MaedowalL  Alt.  SkeM  and  or  Gordon. 

J.  jr  W.  Dgmock,  and  Craitston  jf  ilfviersofi,  Agents. 

C. 


X>.  Clerk. 


SECOND  DIVISION. 

No.  XXXIL  23d  January  1835. 

WILLIAM  HORNE  of  Scouthel 

offoinit 
The  marquess  of  BREADALBANE  and  the  TRUS- 
TEES OF  Sir  John  Sinclair  of  Ulbster,  Bart* 

Warrandice. — Process.  —  PasscRiPTioNy  Negative.  —  HeU, 
1.  Thai  certain  douses  in  a  contract  ofsak  imported  an  cbligaiion 
to  rdieoe  the  purchaser  and  his  successors  from  all  augmentations  of 
mktet^s  stipend  beyond  a  sum  spe^jUd.  2.  Thai  another  party 
^Bumg  subsequently  undertaken  to  relieve  the  seller  of  all  the  obliga* 
<UNu  contained  in  that  contract^  the  purchaser  or  his  successor  is  en* 
tided  and  bounds  in  bringing  his  claim  of  reliefs  to  call  this  party 
dto  as  defender^  along  with  tiu  representative  of  the  original  obligee. 
3.  That  the  negative  prescription  affBCts  the  daim  of  reliefs  only  as 
to  iuA  augmented  stipends  as  luxve  been  paid,  without  relief  being 
daimed  for  forty  years,  but  does  not  otherwise  affect  the  general  Mi- 
gationi  which  still  remains  effectual  as  to  any  augmentations  which 
*M9  have  taken  place  within  the  last  forty  years. 

Bt  contract  of  sale,  dated  2l8t  March  and  20th  April  1715,  John 
I^  Glenorchy  sold  to  Francis  Home  of  Stirkoke,  his  heirs,  &c. 
^  laids  of  Sybster  and  other  lands,  together  <  with  the  parsonage 

*  teindg,  and  the  teind  sheaves  of  the  said  lands,'  with  the  pertinents. 
^  coDtiact  contains  a  clause  of  warrandice,  the  latter  part  of 
^ich  is  in  these  terms :  *  And  to  warrant,  free,  and  relieve  the  said 

*  Fmncis  Sinclair  and  his  foresaids  of  and  from  all  augmentations  of 
'ounistei's  stipend  and  burdens  upon  the  teinds  of  the  said  haill 

*  audi,  whether  by  augmentations,  new  erection  of  parishes,  and 

*  additional  stipends,  and  that  as  well  of  all  terms  and  years  bygone  in 
'ail  time  coming,  and  from  all  other  perils,  dangers,  incuoAbrances, 


164 


DECISIONS  OF  THE 


No.  32. 


Home  V. 
Marquess  of 
Breadalbane 
and  Others. 


23  Jan.  1835.  <  and  grounds  of  eviction  wbatsoerer,  as  well  not  named  as  named, 

*  bygone,  present,  or  to  come,  which  may  anywise  stop,  hinder,  or 
^  impede  the  said  Francis  Sinclair  or  his  foresaids  in  the  peaceable 

<  possession,  bruiking,  and  enjoying  of  the  said  haill  laods,  and 

<  pertinents  thereof  above  disponed,  and  teinds  of  the  same,  and  in- 

<  tromissions  with,  and  recovering  of  the  rents,  maills,  profits,  and 
'  duties  thereof,  in  all  time  coming,  at  all  hands,  and  against  ail 

<  deadly,  under  the  special  exception  of  the  proportions  of  stipend- 

<  iponey  and  victual  above  specified,  now  conditioned  and  agreed 

<  upon  to  be  paid  by  him,  the  said  Francis  Sinclair,  and  his  fore- 

*  saids,  by  this  present  right,   to  the  ministers  serving  the  cure 

*  of  the  said  parish  kirk,  and  his  successors,  at  the  terms  and  in  the 

<  manner  above  mentioned.' 
In  1719,  the  Earl  of  Breadalbane  disponed  the  lands,  &c.  be* 

longing  to  the  Earldom  of  Caithness,  and  among  others  the  lands 
of  Sybster- Wick  and  Hauster,  to  John  Sinclair  of  Ulbster,  <  under 

<  the  burden  of  the  bargain  and  sale  made  by  our  said  umwhile  father, 
^  or  of  any  portions  of  the  lands  particularly  and  generally  above 

<  disponed,  or  tacks  of  any  of  the  said  teinds  or  obligements  there- 

<  in  contained,  upon  the  said  7th  January  1719,  which  the  said 

<  John  Sinclair,  by  his  acceptance  hereof,  binds  and  obliges  himself, 

<  his  heirs  and  successors  whatsoever,  to  ratify,  approve  and  imple- 
'  ment  in  the  haill  heads,  tenor,  and  contents  thereof,  in  so  fiir  as 

<  we,  or  our  said  nmwhile  father,  are  bound  thereby,  and  never  to 
^  quarrel  or  impugn  the  same,  on  any  account  whatsoever,  that  will 
^  afford  ground  of  eviction  or  recourse  against  us  or  onr  foresaids.' 

The  right  to  the  subjects  and  warrandice  conveyed  by  the  con- 
tract of  1715  passed  into  the  person  of  the  pursuer's  &ther,  who, 
in  1797,  purchased  the  lands,  and  in  1823  disponed  the  subjects  to 
his  son,  the  present  pursuer. 

Augmentations  of  stipend  werie  obtained  successively  in  1719, 
1793,  1807,  1823.  The  augmented  stipend  had  been  paid  by  the 
pursuer  and  his  predecessors  under  interim  decrees  of  locality,  no 
final  decree  of  locality  having  been  pronounced  since  17i5u 

The  pursuer  and  his  predecessors  have  been  in  the  use  of  paying 
these  augmented  stipends,  whieh  greatly  exceeded  the  sums  stipu- 
lated in  the  contract  1715.  But  in  1828,  he  raised  an  action  of  re- 
lief, founding  on  the  above-quoted  clauses,  concluding  against  the 
Marquess  of  Breadalbane,  as  representative  of  John  Lord  Glenorchy, 
the  party  to  the  contract  of  1715,  and  alternatively  against  Sir 
John  Sinclair,  as  representative  of  John  Sinclair  of  Ulbster,  to  whom 
the  lands  were  disponed  in  1719,  under  the  burden  of  Lord  Glen- 
orchy's  obligations  relative  to  them. 

Among  other  defences  it  was  pleaded  for  the  Marquess  of  Bread- 
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afiMMie — L  Tiiat  lie  did  not  represent  aniversaUy  John  Lord  Glen-  23  Jan.  1835. 
orehy;  2.  The  pursuer  had  no  title  to  insist;  3.  That  the  clauses    ^*^*V^^ 
fcoiMle<)  OB  do  not  import  an  obligation  of  relief  so  extensive  as  that  ^J^^^^^  of 
dfimed  by  tlie  porsoer ;  4.  That  the  claim  is  extinguished  by  the  Breodaibane 

^ .•  .    ^  and  Others. 

negatire  prescription. 

It  was  maintained  in  defence  for  ISr  John  Sinelairi  that  indepen- 
dently of  the  pleas  stated  for  the  Marquess,  the  obligation  of  relief 
was  not  Talidiy  transferred  against  him  by  the  terms  of  the  disposi* 
tkm  1 7 19,  and  that,  at  all  events,  he  was  only  sabsidiarie  liable  to 
relieve  the  Marqness,  and  could  not  competently  be  made  a  party 
tD  an  acdoB  of  relief  at  the  instance  of  the  pursuer. 

Thereafter,  ^  the  Lord  Ordinary  having  heard  parties,  and  consi- 
'  deredthe  closed  record  and  whole  process,  sustains  the  title  of  the 
^porsner:  Finds  that  the  defender,  the  Marquess  of  Breadalbane, 

*  is  bound  to  relieve  the  pursuer,  and  bis  lands  and  teinds  of  Sybster, 
*S8  libelled,   of  all  payments  of  stipend  beyond  the  amounts  of 

*  L.29 : 2 : 8  Scots  money,  and  two  bolls  victual,  and  also  to  re- 

*  heve  the  parsoer,  and  his  lands  and  teinds  of  Wedderclett  and  Haus- 

*  ter,  as  libelled,  of  all  payments  of  stipend  beyond  the  amounts  of 

*  L.8 : 6 : 8  Scots  money,  and  two  bolls  of  victual,  in  all  time  coming ; 

*  but  this  with  the  exception  of  those  portions  of  stipend  which  are 

*  psyable  by  the  pursuer  for  his  said  lands  or  teinds,  under  any 
^  augmentation  of  stipend  granted  forty  years  before  the  pursuers 

*  insisted  on  the  present  claim  of  relief;  and  in  respect  to  the  pur*- 

*  saer's  claim  for  relief,  or  repayment  of  arrears  of  stipend  for  years 
^  bypsst,  and  in  respect  to  the  liability  of  the  defender  Sir  John 
'  Snclair,  appoints  the  parties  to  be  fisirther  heard. 

Both  defenders  redaimedy  and  the  Court  ordered  cases. 

Pkaded  fir  the  purmer — 1.  The  pursuer  is  entitled  to  the  full  Pursuer** 
benefit  of  the  obligation  of  warrandice  and  relief,  and  has  a  title  ^^^*^ 
to  bust;  2.  The  defenders  called  are  the  proper  parties  to  the  ac- 
tion; 3.  The  warrandice  having  been  granted  expressly  against  all 
Mgnentations  of  minister's  stipend  and  burdens  beyond  the  amount 
specified  in  the  cimtract  1715,  the  conclusions  of  the  action  are  fully 
ntpported  by  the  terms  of  the  obligation ;  4.  There  is  no  room  for 
naintaining  that  the  right  of  relief  has  been  cut  off  by  the  negative 
prescription.   Trifling  augmentations,  though  submitted  to  for  forty 
yesrs,  have  not  the  effect  of  extinguishing  the  obligation  in  toto. 
Partial  evicticm  cannot  operate  an  extinction  of  the  entire  obliga-* 
tioQ.    There  is  no  room  for  holding,  even  as  to  payments  traceable 
to  an  augmentation  granted  forty  years  before  the  present  action 
was  rmsed,  that  prescription  can  begin  to  run  from  the  date  of  the 
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23  Jan.  ISSop  augmentation.  It  can  only  run  from  the  date  of  the  final  deeree 
of  locality.  It  is  only  then  that  parties  can  be  au'are  that  a  per- 
manent eviction  to  any  extent  has  taken  place.  Till  then,  a 
party  is  not  bound  to  claim  relief  under  his  clause  of  .warran- 
dice. In  the  Marquess  of  Tweedale,  l*2th  Nov.  1833,  it  was 
found  in  effect,  that  prescription  could  begin  to  run  against  the 
claims  of  over-paying  heritors  for  relief  only  from  the  date  of  a 
final  decree  of  locality.  This  claim  of  relief,  therefore,  cannot  be 
affected  by  the  length  of  time  during  which  it  is  alleged  that  the 
over-payments  have  been  continued.  At  all  events,  eviction  cannot 
be  said  to  take  place  at  the  date  of  the  augmentation.  From  a  mere 
augmentation  it  is  not  certain  that  the  teinds  will  be  encroached 
upon,  and  not  certain  that  eviction  will  take  place ;  Trustees  of 
Lord  Aberdeen  v.  Dundas,  22d  Nov.  1821,  1.  S*  157.  Suppos- 
ing payments  beyond  the  stipulated  amount  to  have  been  made, 
and  the  right  of  recovering  them  to  be  lost  by  prescription,  the  ob- 
ligation of  warrandice  would  still  remain  in  full  force  as  to  all  pay- 
ments which  have  been  made  within  the  forty  years,  or  which  may 
be  made  in  future.  The  augmented  stipend  creates  an  obligation  of 
an  annual  prestation,  and  each  year's  obligation,  as  it  falls  due,  rnns 
a  separate  course  of  prescription.  Prestations  due  upwards  of  forty 
years  may  have  prescribed.  Those  which  have  fallen  due  within 
that  period,  or  may  hereafter  fall  due,  remain  effectual ;  ErsL  iii. 
7.  13;  Stewart  17.  Fleming's  Heirs,  10th  March  1627,  M.  10,749  ; 
Laird  of  Gairntully,  16th  Dec.  i638»  M.  10,750;  Magistrates 
of  Paisley,  30th  July  1710;  Lockhart  t;.  Duke  of  Gordon,  July 
1730,  M.  10,736;  Bankt.  ii.  12.  19;  1.  7.  §  6.  Cod.  de  PrescHp. 
30  vel  40  ann, ;  Managers  of  King  James  VI.  Hospital,  16th  June 
1758,  M.  10,677;  Milne  v.  Skene,  Feb.  7.  1774,  M.  10,715. 


Pleas  for  the 
Marquess  of 
Breadalbane. 


Pleaded  for  the  Marquess  of  Breadalbane — The  construedon  con- 
tended for  by  the  pursuer  is  contradicted  by  the  import  and  terms 
of  the  deeds.  2.  The  obligation  of  relief  does  not  subsist  in  the 
person  of  the  pursuer.  3.  Any  claim  of  relief  from  augmentations 
under  the  contract  1715  is  cut  off  by  the  negative  prescription. 
It  is  admitted,  that  the  first  augmentation  took  place  in  1719,  and 
that  no  claim  of  relief  was  ever  urged  or  intimated  until  the  date  of 
the  present  action.  It  is  of  no  consequence  that  the  augmentations 
took  place  under  interim  decrees  of  locality.  Payment  was  exigible 
and  was  exacted  under  these  decrees  from  the  possessors  of  the  lands, 
who  were  therefore  in  titulo,  if  they  chose,  to  claim  relief.  Their 
silence  for  upwards  of  a  century  extinguishes  the  obligation  of  relief 
in  toto.    The  negative  prescription  was  introduced  for  the  protectiou 
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of  the  li^es  in  every  case,  where,  owing  to  the  negligence  of  the  ere-  23  Jan.  1885. 
£lor,  his  claim  had  lain  dormant  for  forty  years ;  Karnes^  Eluc.  241.     ^"^V^ 
The  rale  was  admitted  cautiously  at  first,  but  being  found  benefi-  2^™*JJ^  ^f 
dal,  its  operation  was  extended  by  subsequent  enactments ;  Ersk.  Breadaibane 
liL  7,  8;  StaL  1469,  c  29;  1474,  c.  55;  1617,  c.  12.     It  is  in  "dO]**."* 
itrict  accordance  with  the  principle  of  the  rule  to  hold,  in  the  pre-  Pleas  for  the 
Kot  case,  the  right  of  relief  lost,  by  neglect  to  urge  the  ckdm  for  gj^JSJJ^^^ 
iiHty  years  after  the  date  of  the  first  augmentation.     It  is  inconsis* 
tent  with  principle  to  hold  tlie  prescription  applicable  to  one  aug- 
meotation,  without  holding  the  original  obligation  of  relief  totally 
extiogaished  by  it.     The  pursuer  founds  on  a  supposed  analc^ 
between  the  present  case  and  that  of  teiuds  and  feu-duties  left  un- 
claimed for  forty  years ;  but  die  anal<^  does  not  hold.     Teinds  are 
a  harden  on  lands  by  public  law ;  feu-duties  under  the  charter  by 
which  a  man  holds  his  lands ;  Earl  of  Moray,  2d  Feb.  1827  ;  Shaw, 
T.284;  Stair^  ii.  12,  22;  Earl  of  Panmuir,  7th  Feb.  1666.     The 
i%ht  to  tack-duties  also  does  not  prescribe,  because  the  obligation 
to  pay  rent  appears  in  gremio  of  the  tenant's  title ;  Stewart's  Heirs, 
10th  March  1627,  Diet.  10,749,  and  other  cases  referred  to  by  the 
piosuer.     In  the  present  case,  no  such  objection  can  be  pleaded. 
The  defender  is  neither  opposed  by  public  law,  nor  by  the  terms  of 
the  deeds  by  which  he  holds  his  lands.     In  the  case  of  the  Earl  of 
Aberdeen,  referred  to  by  the  pursuer,  it  turned  out  that  the  years  of 
prescription  had  not  run  since  the  date  of  the  distress,  and  on  that 
acoooDt  alone  the  plea  of  prescription  was  rejected.     The  case  of 
Loddiart,  founded  on  by  the  pursuer,  is  the  only  one  which  supports 
hk  Tiews ;  and  the  decision  in  that  case  has  been  referred  to  by 
lawyers  as  of  very  doubtful  authority ;  KatneSf  Elite.  251 ;  Bankton^ 
iL  18, 19.     It  is  not  reconcileable  to  principle,  and  is  contradicted 
by  many  other  decisions ;  Beadsmen  of  Magdalene  Chapel  v.  Drys- 
dale,  30th  June  1671,  Diet.  11,148;  Countess  of  Rothes  v.  Mar- 
qusof  Douglas,  1st  Jan.  1685,  Diet.  11,255;  Tarsappie  v.  Pit* 
tendriech,  4th  March  1685,  Diet.  10,770 ;  Stewart  v.  Children  of 
Pitoollie,  6th  July  1711,  Diet.  10,722 ;  (this  decision  approved  of  by 
Kames,  and  contrasted  with  that  of  Lockhart,  Eluc.  p.  250) ;  Mil- 
ler p.  Storie,  15th  June  1757,  Diet.  10,738;  Graham  v.  Douglas, 
7th  Feb.  1735,  Diet.  10,745 ;  Magistrates  of  Linlithgow  t;.  Mit- 
cheil,  21st  June  1822,  Shaw,  i.  553 ;  Earl  of  Moray,  2d  Feb.  1827, 
SAoio,  y.  284. 

Pleaded  for  Sir  Johti  Sinclair's  Trustees — In  addition  to  the  pleas  Pleat  for  Sir 
muDtained  for  the  Marquess,  that  the  pursuer  had  no  title  to  insist  Jo*»°  Sinclair  • 

^:    *  c-     1  L  ^     '^  V  Trustees. 

against  Sir  John. 
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23  Jmn.  1835.      At  the  advising,  (20th  Feb.  1884,)  Skene,  for  the  Marqoess, 

^^'^V^^  ferred  to  the  ease  of  Hamilton  r.  Lady  Montgomery,  Jan.  1834^  in 
Aiarquoft  of  ^^^^^  ^  elaitse  of  relief  similar  to  that  which  gives  rise  to  the  pre- 
Breadaibane    gent  action  Occurred. 

and  Otlicn. 

Opinion  of  Lord  Justice^Clerk, — I  have  no  donbt  that  Sir  John  Sinclair  was 
properly  called  as  a  defender  in  this  case,  and  I  require  nothing  far- 
ther to  satisfy  me  of  this,  than  the  terms  of  the  clause  quoted  in  &t 
John's  case,  p.  7.  This  clause  was  embodied  in  his  tide  to  the 
Earldom  of  Caithness,  and  there  can  be  no  doubt  it  was  obligatory 
upon  him.  What  then  ought  Mr  Home  to  have  dene  ?  If  he  had 
called  the  Marquess  only  into  the  field,  the  objecti<Hi  would  at  once 
have  been  taken,  that  he  was  not  the  proper  party,  Sir  John  Sin- 
clair's ancestor  having  undertaken  all  the  obligations  which  had 
formerly  been  undertaken  by  Lord  Glenorchy.  The  pursuer  was 
dearly  bound  to  have  called  both  parties,  leaving  them  to  settle  the 
question  of  relief  between  themselves. 

The  question  before  us  at  present  is,  whether  Mr  Home  bad  a 
title  to  insist  in  this  action  against  the  Marquess,  I  have  no  doubt 
that  the  obligation  was  regularly  undertaken  by  Lord  Glenorchy, 
and  has  been  transmitted  to  the  pursuer.  As  to  the  meaning  of  the 
obligation,  if  I  read  the  case  for  the  Marquess  alone,  I  would  have 
no  doubt  that  no  warrandice  from  augmentations  had  been  granted. 
He  seems  to  wish  to  shut  our  eyes  to  the  more  important  part  of 
the  obligation,  and  direct  our  attention  solely  to  what  is  of  no  con- 
sequence.  A  sale  of  lands  took  place ;  I  don't  care  for  how  many 
merks  they  were  purchased.  The  defender  seems  to  refer  to  the 
price  as  an  indication  of  the  character  of  the  contract ;  but  I  do  not 
think  we  have  any  thing  to  do  with  that  The  then  Lord  Glen- 
orchy, as  he  is  called,  was,  I  have  no  doubt,  as  sharp  as  the  present 
Marquess  in  looking  after  his  interest  A  sale  took  place  for  an  one- 
rous consideration,  and  warrandice  was  granted.  Then  look  to  the 
terms  of  the  clause.  Is  it  possible  to  imagine  a  more  clear  obliga- 
tion to  relieve  from  all  augmentations  ?  The  clause  itself  is  absolute, 
with  tlie  exception  of  certain  proportions,  which  proportions  are 
elsewhere  anxiously  stated  in  precise  terms,  as  being  of  a  certain 
specified  amount  I  have  no  hesitation  whatever  in  finding  the 
obligation  to  relieve  from  all  augmentations  is  as  explicit  as  there 
was  any  necessity  for  it  to  be.  I  have  as  little  doubt  that  the  right 
of  relief  has  been  duly  transmitted  to  the  pursuer.  There  seems 
to  be  no  ground  whatever  for  disputing  this.  The  pursuer's  title 
is  therefore  unexceptionable,  and  the  only  question  that  remains  is, 
whether  the  Lord  Ordinary's  interlocutor  correctly  decides  the  rights 
of  the  parties. 
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With  regard  to  the  general  defence  of  prescription,  I  think  it  de-  S3  Jan.  1835. 
serfing  of  yerj  considerable  attention.     Ist,  How  far,  in  an  obliga-     v^v^ 
tioo  like  die  (vesent,  a  party  is  entitled  to  plead  prescription  npon  Marquess  of 
iaterim  decrees  of  locality.     We  have  often  had  qoestions  before  Breadaibane 

Ds  in  legnA  to  charges  upon  particular  heritors  under  interim  de*    

creesof  localityy  and  we  have  invariably  held  that  the  minister  had  Opinion  of 

nght  lo  come  against  the  heritor  to  the  full  amount  of  his  teinds, 

Bot  certainly  beyond  that  amount,  and  that  the  extent  of  that  heri- 

iH^s  right  of  relief  could  not  be  ascertained  until  a  final  decree  of  lo- 

alkf  took  place*     Until  that  period,  it  is  not  known  what  amount 

of  stipend  will  ultimately  be  imposed  upon  his  lands,  and  therefore 

it  is  iflipossible  to  say  whether  or  not  he  will  be  ultimately  entitled 

Is  any  relief  for  the  payments  he  is  making.     I  am  therefore  of  opi- 

lioD,  that  in  this  case  there  are  no  termini  habiles  for  the  plea  of 

pieseription.     Tkeoase  of  Channelkirk,  referred  to  by  the  pursuer, 

ii  applicable,  and  was,  I  think,  decided  npon  sound  principles. 

Until  a  final  decree  is  pronounced,  it  is  impossible  to  say  what  over-^ 

psyaients,  or  whether  any,  have  been  made,  and  therefore  it  is  im- 

pssttble  to  plead  prescription.     I  therefore  think  the  Lord  Ordi- 

lary'i  interlocutor  right  on  principle. 

Lord  Mackenzie  *. — It  may  be  right  for  me  to  state  the  grounds 
ipoo  which  I  pronounced  the  interlocutor  now  brought  under  re- 
view.   I  have  no  donbt  that  the  principle  whidi  ruled  the  case 
sf  Channelkirk  is  perfectly  correct,  but  it  does  not  apply  here. 
Where  there  is  a  set  of  heritors  paying  under  interim  decrees  of  lo« 
cility,  supposing  the  interim  decree  lasts  for  one  hundred  years,  it 
is  utterly  impossible  to  hold  that  their  mutual  rights  of  relief  should 
be  affected  by  prescription*     But  here  the  case  is  totally  different 
TUs  is  an  extensive  obligation,  by  which  Lord  Glenorchy  bound 
himself,  as  an  individual,  to  relieve  Frands  Sinclair  of  all  exactions 
heyond  a  certain  amount,  as  minister's  stipend.     An  heritor,  sensi^ 
Ue  that  he  b  making  overpayments  under  an  interim  decree,  cai^ 
Mt  in  any  shape  enfer ce  his  right  of  relief,  until  a  final  decree  is 
proDOQiieed.     He  cannot  bring  his  action  of  relief  until  a  final  de^ 
oce  establishes  to  what  extent  his  right  of  relief  exists.     Here  the 
case  is  different.     The  moment  Sinclair  was  called  upon  to  pay  be- 
yond the  specified  amount,  his  right  of  relief  could  be  enforced.     He 
ttght  have  called,  and  it  was  his  duty  to  have  called  at  once  upon 
L)rd  Glenorchy  to  relieve  him,  in  terms  of  his  obligation.    Nay,  he 
vonld  have  been  entitied,  had  he  asked  it,  to  a  decree^  relieving  him 


Hit  LordUiip  was  callod  in,  in  Ibe  absence  of  Lords  Crioglelie  and  Meadowbank. 
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2S  Jan.  1835.  in  ezpress  terms  from  the  payments  due  under  the  interim  locality. 

^"^^V^    In  the  ordinary  case  he  must  wait  for  the  final  locality.     But  here 

Maraueu  of    ^^^^^  scems  to  have  been  no  reason  for  delay.    Upon  these  grounds, 

Breadaibane    therefore,  I  hold  prescription  to  be  a  relevant  plea;  and  the  ques* 

^     tion  remains,  how  far  it  is  applicable. 

With  regard  to  this,  I  beg  to  direct  your  Lordships'  attention  to 
an  expression  in  the  statute  1617,  which  seems  to  have  escaped  the 
notice  of  the  parties.  It  states  that  the  bond  of  warrandice  shall 
not  prescribe  from  its  date,  but  ^  only  from  the  date  of  the  distress 
^  which  shall  prescribe.'  The  pronoun  here  refers  to  the  distress, 
not  to  the  bond.  The  meaning  is,  each  distress  shall  prescribe. 
Therefore  I  hold,  that  although  the  plea  of  prescription  is  perfectly 
relevant,  it  only  applies  to  those  augmentations  which  took  place 
forty  years  before  the  date  of  the  present  action.  With  regard  to 
the  interpretation  of  the  clause,  and  the  question  of  transmission, 
my  opinion  is  the  same  as  your  Lordship's.  There  seems  no  groond 
for  questioning  one  or  other. 

Lord  Glenke. — I  am  perfectly  satisfied  as  to  the  title.  The  clause 
itself  is  most  explicit.  There  can  be  no  doubt  as  to  the  transmission. 
With  regard  to  the  lands  of  Sybster  in  particular,  it  is  the  plainest 
of  all  points. 

With  regard  to  the  question  of  prescription,  I  must  confess  I  ne- 
ver was  more  at  a  loss  in  my  life.  It  is  a  new  point,  and  one  of 
great  difficulty ;  and  therefore  I  would  wish  the  opinion  of  the  other 
Judges.  I  would  do  as  the  other  Division  often  does,  just  put  the 
question,  how  far  prescription  applies  here,  without  troubling  them 
with  the  rest  of  the  case*  I  do  not  think  that  the  case  of  Channel- 
kirk,  (which  I  have  no  doubt  was  correctly  decided,)  has  any  refe- 
rence to  the  present  The  question  here  arises  with  a  party  who 
might  not  have  been  an  heritor ; — in  point  of  fact  he  was  not  an  he- 
ritor subsequent  to  the  date  of  the  first  augmentation.  Sinclair  was 
therefore  entitled  to  say,  I  have  a  settled  claim  of  relief  against  an 
individual ; — the  amount  of  the  relief  is  fixed,  and  cannot  be  af- 
fected by  a  final  decree  of  locality,  or  by  any  question  among  the 
heritors;  the  amount  of  my  liability  is  fixed;  and  therefore,  from 
the  moment  an  augmentation  takes  effect,  however  just  or  unjust, 
I  am  entitled  to  relief.  But  then  the  question  comes,  how  &r  the 
right  is  lost  by  prescription:  And,  1st,  As  to  the  view  that  each 
augmentation  runs  a  separate  course,  I  cannot  easily  concur  with  it 
The  right  of  relief  constituted  is  of  one  character,  and,  I  may  say, 
is  in  a  manner  an  individual  subject  And,  then,  the  plain  princi- 
ple of  the  law  seems  to  be,  that  after  such  a  lapse  of  time  without 
claiming  relief,  the  party  is  no  worse  if  he  is  not  allowed  to  claun 
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it.   This  18  the  natural  conclusion ;  but  the  question  is  altogether  a  83  Jan.  1835. 
new  one,  and  one  of  great  diflSculty.     I  am  very  doubtful  as  to  how    ^^S^^^ 
it  ought  to  be  decided,  and  I  am  therefore  for  consulting  the  other  j^i^rquew  of 

Jodircs.  Breadalbane 

Lord  Jtutiee-ClerL — I  did  not  by  any  means  intend  to  say  that  *" ^'* 

my  mind  was  made  up  on  the  question.     On  the  contrary,  I  said  Opinion  of 
it  was  one  of  great  difficulty,  and  deserving  great  consideration.    I     ^^* 
therefore  agree  with  your  Lordship  in  thinking  that  the  other  Judges 
OBght  to  be  consulted.     In  the  meantime  we  are  agreed  that  the 
parraei^s  title  ought  to  be  sustained ;  and  to  that  extent  we  adhere 
to  the  interlocutor  of  the  Lord  Ordinary. 

More,  for  Sir  John,  again  called  the  attention  of  the  Court  to  the 
eiE?ct  of  sustaining  generally  the  title  of  the  pursuer,  while  the  ques- 
tkm,  whether  Sir  John  had  incurred  the  obligation,  remained  unde- 
cided. 

lard  Justice' Clerk* — The  title  is  sustained  to  this  effect  merely, 
that  the  pursuer  was  entitled  and  bound  to  call  Sir  John  Sinclair 
into  the  field,  leaving  him  and  the  other  defenders  to  settle  the  ques- 
tion of  relief  among  themselves.  An  interlocutor  was  thereupon 
pronounced,  by  which  their  Lordships  adhered  ^  to  the  interlocutor 

*  of  the  Lord  Ordinary  submitted  to  review,  in  so  far  as  to  find  that 
'  the  obligation  of  warrandice  in  the  contract  of  17 15,  libelled  upon, 
'  is  effectual  to  relieve  from  all  future  augmentations  of  stipend,  and 

*  that  it  has  been  duly  transmitted  to  the  pursuer :  Therefore,  and 

*  to  this  effect,  sustain  the  pursuer's  title,  and  decern ;  but,  before 

*  farther  answer,  ordain  the  printed  papers  in  the  cause  to  be  laid 

*  before  the  Judges  of  the  First  Division  and  Permanent  Lords  Or- 
<  dinary,  for  their  opinion,  whether,  and  to  what  extent,  the  plea  of 
'  the  n^dve  prescription  is  applicable  to,  and  can  be  maintained 
'  m  defence  of  the  present  action.' 

ThefiUowing  opinion  was  returned  ly  the  Lords  President^  Balffray, 
GilKet,  Mackenzie,  Corehouse,  FuUerton,  Moncreiff,  and  Jeffrey. 

In  1715,  by  a  contract  of  sale,  Lord  Glenorchy  sold  to  Francis  Opinion  of 
Sncbnr  certain  lands,  with  the  teinds;  and  this  contract  contains  a  judm. 
daoseof  warrandice,  the  first  part  of  which  is  of  a  more  general  na- 
ture; but  the  latter  part  is  in  these  words :  (Here  follows  the  clause.) 
'The  right  to  the  subjects  and  warrandice  conveyed  by  this  contract 
has  passed  through  various  authors  into  the  pursuer,  Mr  Horhe,  who 
>H>w pursues  the  Marquess  of  Breadalbane  and  Sir  John  Sinclair,  as 
representatives  of  Lord  Glenorchy,  for  relief,  in  reference  to  time 
both  past  and  future,  from  certain  augmentations  of  stipend  obtained 
hy  the  minister  of  the  parish  of  Wick,  within  which  the  lands  lie. 
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fiSlBD.  IB35.  These  appear  to  have  been  obtainedatdiflFerentdates,  particularly  ia 
1 7 19,  179d»  1807  and  1 623.  It  does  not  appear  that  any  locality  of 
these  augmentations  has  ever  been  approved  of;  but  the  atig^mentie4 
stipend  has  been  paid  under  interim  localities,  and  in  this  way  a  pot^ 
tion  of  stipend  in  each  augmentation  has  been  paid  out  of  the  lands 
conveyed  to  Mr  Sinclair  by  Lord  Glenorchy.  No  action  upon-  Ae 
obligation  of  warrandice  and  relief  of  stipend  appears  ever  to  bare 
been  brought,  in  consequence  of  any  of  th^se  evictions,  until  the 
present  summons  was  raised  in  1828.  In  defence  against  this  m> 
tion  various  pleas  have  been  stated,  but  the  only  one  in  reference 
to  which  the  opinion  of  the  First  Division  and  Lords  Ordinary  is  now 
required,  is  that  of  the  negative  prescription,  the  question  being, 

<  whether  and  to  what  extent  the  plea  of  the  negative  prescription  ia 

<  applicable  to,  and  can  be  maintained  in  defence  of  the  present  ais 

<  tion.' 
It  appears  to  us  that  the  law  applicable  to  this  question  is  to  be 

found  in  the  statute  1617,  c.  12,  which,  after  enacting  the  positive 
prescription,  provides,  *  And  sicklike  his  Majesty,  with  advice  for^ 

<  said,  statutes  and  ordains,  that  all  actions  competent  of  the  law 

<  upon  heritable  bends,  reversions,  contracts  or  others  whatsoer^, 

<  either  already  made,  or  to  be  made  after  the  date  hereof,  shall  be 

<  pursued  within  the  space  of  fourty  years  after  the  date  of  the 
^  same,  except  the  saids  reversions  be  incorporate  within  the  body 

<  of  the  infeftments  used  and  produced  by  the  possessour  of  the 

*  saids  lands,  for  his  title  of  the  same,  or  registrated  in  the  Clerk  of 

<  Register  his  books;  in  the  which  case,  seeing  all  suspicion  of  fidae- 

*  hood  ceases,  most  justly  the  actions  upon  the  saids  reversions 

<  ingrossed  and  registrated  ought  to  be  perpetual ;  excepting  always 

*  from  this  present  act  all  actions  of  warrandice  which  shall  not  pre« 

*  scribe  from  the  date  of  the  bond  or  iofeftment  whereupon  the  war- 

*  randice  is  sought,  but  only  from  the  date  of  distresse,  which  shall' 

<  prescribe,  it  not  being  pursued  within  forty  years  as  said  is.' 
Under  this  provision,  we  think,  that  when  any  subject  is  war- 
ranted, as  soon  as  the  whole  or  any  part  of  it  is  evicted,  and  con- 
sequently 'an  action  of  warrandice  or  relief  in  reference  to  that 
total  or  partial  eviction  arises,  then  the  negative  prescription  be- 
gins to  run  against  that  action  from  the  date  of  the  eviction  or 
distress.  The  consequence,,  we  think,  is,  that  if  the  eviction  be 
total,  the  whol^  warrandice  may  be  lost  in  forty  years  from  its 
date.  If  the  eviction  be  partial,  the  warrandice  may  be  lost  to 
that  extent,  but  no  further.  We  do  not  think  that  the  whole  be^ 
nefit  of  a  clause  of  warrandice  can  be  lost  by  negative  prescription, 
because  a  small  part  of  the  subject  warranted  has  been  evicted. 
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nd  aetim  for  tkat  psrtial  eviction  has  not  been  raised  widiin  forty  83  Ua.  I83& 
jeam.    To  apply  this  to  tlie  present  case :    Part  of  the  subject  dis-    ^^W^^ 
peoed  by  Lord  Gtenorchy  was  certain  teinds,  exposed,  among  Marquee  of 
other  risks,  to  the  risk  of  eviction  by  tlie  minister  for  angmenta-  BreadalbsM 

tioD  of  liis  stipend ;  and  against  this  Lord  Glenorchy  granted  an  '° ^' 

oUigstion  of  warrandice  and  relief.     When,  after  the  date  of  this  Opinion  «f 

obligation,  the  minister  obtained  an  augmentation,  we  think  that  judm. 

the  obligation  of  warrandice  and  relief  instantly  applied,  and  that 

M  aetion  of  warrandice  and  relief  immediately  arose.     For  as  soon 

H  die  augmentation  was  granted,  it  instantly  affected  the  teinds^ 

aad  the  minister  had  immediate  right  to  charge  any  tdnd-holdeiv 

at  istnunitter  with  the  teinds,  for  the  whole  amount  of  his  aug^ 

Beated  stipend,  leaving  the  heritors  to  their  relief  against  each 

otiier.    Each  heritor's  teinds,  too,  became  properly  and  ultimately 

liiUe  for  a  certain  proportion  of  the  augmentation.     Though  it 

m^bt  take  some  time  before  an  interim  locality  was  setded,  and 

a  very  long  time  before  a  final  locality  was  settled,  yet  the  teifids 

af  each  heritor  were  not  the  less  on  that  account  truly  liable  to  the 

bwdea  of  the  augmented  stipend  in  certain  proportions  from  Ae  date 

of  the  augmentation.     It  seems  to  us  dear,  therefore,  that  as  soon 

as  an  augmentation  was  granted,  an  action  arose  for  relief  from 

ihe  augmentation,  in  terms  of  the  obligation  of  warrandice,  and 

tonseqnently  the  negative  prescription  began  to  run  against  A^t 

action,  and  against  the  obligation  of  warrandice  and  relief  pro 

tanto. 

We  do  not  think  that  Mr  Sinclairor  his  successors  were  limited 
to  a  set  of  actions  brought  from  year  to  year,  for  relief  from  annual 
payments  of  augmented  stipend.  We  think  they  were  fully  enr 
tided,  immediately  on  the  granting  of  each  augmentation,  to  have 
brooght  an  action  for  relief  from  that  augmentation,  out  and  out, 
10  all  time  coming ;  and  therefore  we  think  that  it  is  against  such 
u  action  that  the  negative  prescription  came  to  run.  Indeed,  the 
pRseot  action  contains  a  conclusion  of  that  very  kind  for  relief 
ffom  the  augmentations  in  all  time  coming. 

Neither  do  we  think  that  the  running  of  the  prescription  could 
be  delayed  by  an  interim  locality*  That  might  bar  action  of  re^ 
lief  by  the  heritors  inter  se,  for  extra  payments  ot  stipend,  but  had 
aodiing  to  do  with  the  relief  from  the  augmentation  due  to  one 
l^eiitor,  not  by  other  heritors,  but  by  his  authors,  who  sold  him 
the  teinds  with  warrandice  from  augmentations,  for  which  relief 
^c&A  became  instantly  competent,  and  migbt  competently  con- 
dode  for  relief  from  the  interim  locality  itself,  as  consequent  on 
the  augmentation,  against  which  the  warrandice  was  granted. 
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23  Jan.  I83&       We  are  of  opinion,  therefore,  that  the  n^;ative  prescriptioo, 
^^V^^    against  the  obligation  on  which  this  action  is  founded,  ran  from  the 

Marquess  of   ^^  ^^  ^^^^  augmentation,  and  in  reference  to  that  augmeotatioo; 

Breadaibane  and  therefore  that  the  negative  prescription  affords  a  defence  to  tbe 
extent  of  the  augmentations  granted  forty  years  before  the  pursuer 
raised  the  present  action  of  relief,  as  has  been  found  by  the  Lord 
Ordinary. 

We  have  only  to  add,  that  we  do  not  think  that  the  whole  ob- 
ligation of  warrandice  and  relief  from  augmentations  could  be  lost 
by  the  negative  prescription  running  after  the  granting  of  one  or 
more  augmentations,  partially  affecting  the  teinds,  more  than  tbe 
whole  of  the  warrandice  of  any  subject  is  lost  by  one  or  more  evic- 
tions of  parts  only  of  it,  followed  by  neglect  to  pursue  for  relief 
thereof  during  forty  years*  We  think  that  what  prescribes  under  tbe 
statute  1617  is  the  right  of  action  for  any  distress  or  loss  actually 
incurred  by  eviction ;  and  that  the  prescription  cannot  extend  fa^ 
ther  than  the  eviction.  The  contrary  rule  would  expose  the  war- 
randice  of  great  estates  to  be  lost  by  the  most  trifling  evictions  of 
inconsiderable  parts ;  and  we  ;see  no  authority  for  extending  tbe 
statute  to  so  severe  an  effect 


Opinion  of 
Court 


Judgment 


At  the  final  advising  Lord  Medvoyn  said — As  this  opinion  was 
not  finally  adjusted  till  after  my  removal  from  the  Outer- Hoose,  I 
did  not  sign  it,  although  I  concurred,  at  the  consultation,  in  tbe 
conclusion  to  which  the  other  Judges  have  come.  There  is  only 
one  part  of  the  opinion  as  to  which  I  am  inclined  to  differ,  viz. 
in  regard  to  the  period  at  which  eviction  can  be  said  to  have  taken 
place.  Now,  an  interlocutor  awarding  an  augmentation  does  not 
necessarily  imply  an  eviction.  The  minister,  on  getting  his  aug- 
mentation, does  not  necessarily  shew  from  which  of  the  heritors  be 
is  to  make  his  decree  effectual.  This  is  ascertained  only  in  tbe 
process  of  locality,  and  by  decree  in  that  process,  which  was  origi* 
nally  separate  from  tbe  minister's  summons  of  augmentation,  and, 
though  now  embraced  in  it,  is  still  a  separate  proceeding;  and  it  is 
only  upon  distress  that  the  right  of  relief  commences,  and  it  cannot 
be  said  that  there  is  distress  merely  by  the  augmentation  being 
awarded.  There  are  two  cases,  Creditors  of  Sutherland,  4th  Jan. 
1749,  £ftt.,  and  Hill  v.  Yeaman  and  Hogg,  in  which  the  Court 
found  eviction  could  only  take  place  at  the  date  of  the  decree  being 
made  effectual,  and  the  subject  carried  off. 

Lord  Glenlee, — Eviction  begins  when  a  locality  is  given  in  bind- 
ing the  lands,  and  when  relief  is  due. 

Tbe  Court  refused  the  reclaiming  notes,  adhered  to  tbe  interlo- 
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este  of  the  Lord  Ordinary,  and  remitted  to  a  new  Ordinary  to  hear  S3  Jan.  183^ 
parties  on  tlie  other  points,  reserving  questions  of  expenses.  ^""^V^^ 

Home  V. 

For  Mr  Home^  Ket^  and  Wa&ar.         A,  Momfpauof^  W.  S.  Agent.  For  Mar-  Bre^lalbane 

qoMB  of  Breadalbane,  Shoe  and  Ovtrwm,        Davidions  f  Syme,  W.S.  Agents,  and  Others. 
For  Sv  Joban  SEnclair's  Trustees,  Detm  o/Fae.  f  Hope, J  and  Mare,  James 

Bridget,  W.  &  Agent        F.  aerk. 

R. 


SECOND  DIVISION. 

No.  XXXIII.  24.th  January  1835. 

Sir  C.  T.  METCALF  and  Others,  Assignees  of  Palmes 

&  Company, 
offoifui 
W.  &  GLAS,  and  J.  PENTLAND,  Trustee  for  his 

Creditobs. 

Ansual-rent. — Annual  accvmuhtum  of  intereH  allowed  on  a  debt 
coHtraded  in  India^  and  at  the  rate  chargeable  in  Indioj  doum  to  the 
date  of  the  action  for  payment^  against  holders  of  finds  in  this  coun^ 
try^  although  no  yearly  accounts  had  been  rendered^  nor  demand  made 
fir  several  years  previous  to  the  raising  of  the  action* 

Dr  Glas  at  Bbaagulpore  had  extensive  transactions  with  Palmer 
umI  Company  of  Calcutta.  He  got  large  advances  from  them  on 
tkseeority  of  his  factories,  and  policies  of  insurance  ;  and  he  looked 
^E^fward  to  a  gradual  reduction  of  the  balance  due,  by  the  produce 
to  be  sent  to  Palmer  and  Company  for  sale.  In  1820  the  balance 
<he  to  Palmer  and  Company  was  624,044  rupees,  or  about  L.  1 5,000. 
Or  rendering  their  account,  they  wrote  to  Dr  Glas,  in  April  1820, 
iQ  these  terms :  <  The  cheerful  manner  in  which  you  came  into  our 
^plsaof  restricted  cultivation,  and  the  zeal  with  which  you  gave 

*  esect  to  our  measures,  have  not  been  unobserved  by  us ;  and  we 
'are  sensible  that  much  sacrifice  and  exertion  were  requisite  to  en^ 

*  able  you  to  realise  such  a  respectable  produce  as  you  did  last  year, 

*  apon  the  advances  to  which  you  were  limited.'  They  then  stated 
their  intention  to  relieve  the  account  for  that  year  from  all  charge 
«  interest    <  Farther,  to  encourage  a  continuance  of  those  exer- 

tiona,  which  we  have  witnessed  with  so  much  pleasure,  and  which 
ve  do  not  despiur  of  yet  e6fecting  your  emancipation,  we  intend 
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SI.  iftn.  1835.  *  that  the  balance  of  the  account,  which  we  now  send' you,  shall  be 
^^'^V^^    <  relieved  from  interest  altogether  for  the  futurOi  and  that  the  new 

ouiersv.  Glas    a^count  sbali  go  on  at  8  per  cent 

and  Pentiand.  No  interest  was  charged  on  the  balance  during  Dr  Glas's  life- 
time. A  new  account  was  opened  in  1820,  on  which  interest  wai 
charged  at  8  per  cent. ;  and  at  30th  April  1822,  a  oonsideiaUe  ba- 
lance in  Dr  Glas's  favour  on  the  new  account  was  applied  in  dimi- 
nution of  the  old  debt. 

Dr  Glas  died  in  August  1822.  The  old  balance  was  gradoaliy 
diminished  by  various  recoveries  from  his  estate  in  India.  At  27th 
February  1827  the  balance  in  favour  of  Palmer  and  Company  wai 
95,583  rupees.  No  yearly  accounts  bad  been  rendered,  nor  any  d^ 
mand  made  on  Dr  Glas's  representatives  in  this  country. 

In  February  1827,  Palmer  and  Company  brought  an  acdoo 
against  Walter  Stirling  Glas,  as  representing  his  father,  Dr  Gla^ 
for  78,312  rupees,  or  L.  7835  sterling,  with  interest  from  the  dale 
of  the  action,  at  the  rate  of  10  per  cent.,  according  to  the  usage  of 
India ;  and  in  1829  raised  a  supplementary  process,  founded  upon 
an  account  brought  down  to  30th  April  1827,  corrected  in  two  en- 
tries, and  in  the  statement  of  interest,  and  concluding  for  the  ba- 
lance of  95,583,  S.  R.,  or  L.  9558  :  6  :  4,  with  interest  at  the  rate 
of  10  per  cent,  from  the  80th  April  1827,  The  processes  were 
conjoined  and  remitted  to  an  accountant,  to  whose  report,  oa  the 
question  of  interest,  the  defender  and  his  trustee  objected ;  1.  That 
from  April  1820  interest  ceased  on  the  account  then  due,  not  only 
during  Dr  Glas's  life,  but  after  his  death,  until  a  demand  was  made. 
2.  That  when  interest  was  chargeable,  it  was  by  contract  not  higher 
than  8  per  cent  3.  That  an  annual  accumulation  of  interest  is  iii^ 
admissible  after  Dr  Glas'«  death,  no  account  having  been  rendered 
t>r  demand  made.  4.  That  after  the  debt  became  Scotch,  by  being 
transferred  against  a  Scotch  debtor,  no  higher  interest  than  £  pd( 
cent,  was  chargeable. 

After  hearing  parties,  the  Lord  Ordinary  found,  that  the  *  p^ 
^  suers  were  not  entitled  to  have  the  interest  accruing  on  the  tra^ 

<  debt,  as  it  stood  at  the  date  of  the  execution  of  the  original  sao^ 

<  mons  in  this  action,  accumulated  annually  into  a  capital  sum  poij 
'*  tenor  to  the  said'  date,  bat  are  only  entitled  to  simple  interei 
^  from  the  execution  of  the  summons,  till  decree,  and  thereafter  ti^ 
^  payment,  at  the  rate  of  5  per  cent.'  I 

Note, — *  The  question  of  interest,  in  tiie  different  views  takeal 

<  has  appeared  to  the  Lord  Ordinary  to  be  the  only  doubtfbl  poi 

<  1.  The  most  important  question  is.  Whether  any  interest 

*  chargeable  on  the  old  account,  which,  in  reality,  seems  to  be 

*  whole  account,  the  balance  creating  the  debt  at  Dr  Gfais's 
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being  wholly  traceable  to  that  T|i9  plea  is,  that  there  wais  an  U  Jan.  1835. 
ezpress  ooBtraot  that  no  interest  should  be  charged)  whiph»  if  coiv  ^"^^V^ 
rect,  woold  not  be  at  all  obviated  by  the  prospective  bond  of  otZ^' »*gus 
1814.  And  tbere  certainly  was  an  engagement  of  a  certain  sort,  tod  Pemiand. 
vfaich  was  apted  on  during  Dr  Glas's  life,  to  state  no  interest  on 
Aat  account.  3ut  the  question  is,  Whether^  attending  to  the  con- 
fldsnitiooB  on  wbiph  that  engageo^ent  propeeded,  it  could  operate, 
or  be  intended  to  operatCy  after  the  debtoi'9  death.  For  the  rea- 
MDS  stated  by  the  accountant,  the  X^ord  Ordinary  thinks  that  it 
cwild  not  be  so  meant,  and  could  not  take  such  effect  in  law;  and 
ke  shoQld  haye  thought  this  clear  but  for  the  one  fact,  that  the 
fsrsiien  themselves,  when  they  wsed  their  original  action  in 
1927,  four  years  after  Dr  Glas'a  death,  charged  no  interest  on  the 
Kconnt  It  is  difficnlt  to  relieve  the  case'of  the  impression  crea*- 
ted  l^  this  &ct,  that  they  picted  uoder  the  idea  that  this  was  the 
seaninj,  and  understood  effect  of  their  contract  with  Dr  Glas; 
'and  the  Lprd  Ordinary  cannot  say  that  all  doubt  is  removed  from 
'linmind  on  this  point.  But,  on  the  whole,  he  is  of  opinion  that, 
'if  looking  at  what  was  actum  et  traptatum  by  the  wridngs  and 
'McmntB  with  Dr  Ghis^himself,  the  stipulation  could  only  be  held 
^kfflij  to  extend  to  his  lifetime,  the  pursuers,  though^  in  the  hope 
'  rf  psymeat,  they  ipjght  apply  it  at  first  beyond  its  strict  limits, 
^OQgkt  not  to  be  precluded  from  reverting  in  proper  time  to  their 
*  legal  rights,  more  e^>ecially  in  ccmstituting  their  debt  with  a  view 
*to  a  mere  ranking  on  a  bankrupt  estate. 

*  ^  The  ]Lord  Ordioiary  things  it  a  doubtful  question,  whether 
^Aciealiould  be  any  annual  accumulation  after  the  death  pf  the 
^  debtor.  But,  on  the  whole,  he  thinks  that  this  must  be  admitted 
'n  lofig  as  the  debt  poptjiiued  to  be  purely  an  India  debt* 

'  3^  But  he  is  of  opiaioQ  thai;  annual  accumulation  ought  not  to 

FbetUoi^eil  after  aii  action  was  brought  &r  payment  pf  it  in  this 

-  Cotiit,  and  against  the  bpldeia  of  Scotcb  f und^.    If  decree  of  con- 

**wm]on  had  beep  immediately  obtained,  there  couhl  have  been 

-■•snbseqiipnt  accumulation  on  that  decree  simply,  however  kwg 

'ne  debt  might  have  remained  unpaid;  and  though  the  case  has 

poe  into  diseussioQ,  the  Lord  Ordinary  can  see  no  good  reason 

**sy  there  shoaU  be  aanual  accumulation  in  Uiis  case,  more  than 

^  viy  other  action  on  an  open  account,    fiut  what  confirms  and 

^^^^aes  bis  opinion  0^  thia  pdnt  is,  that  the  case  of  Kibble 

V^  Gnihaia,  and  afterwards  Graham's  trnatees,  in  which  the 

L^^^  Aarging  interest  upon  an  India  debt  was  very  partipo- 

\^ ^  ^^^"^  ^^  ^^^  Chancellor  £ldon>  np  accumulation  was 

****^  After  the  d^  of  the  aotion.     This  might  be  inferred  from 

ue  terms  of  the  judgment  itself,  as  quoted  by  Mr  Shaw,  in  the 
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report  of  the  case,  Nov.  23. 1827.  But  the  Lord  Ordinary,  npon 
inquiry,  is  assured  that  it  was  so  in  feet  The  mercantile  ac- 
counts were  accumulated  annually  till  the  date  of  the  action.  But 
the  libel  contained  no  conclusion  for  accumulation  after  its  date; 
and  the  point  having  been  expressly  stated  in  the  appellant's  case 
to  the  House  of  Lords,  the  special  judgment  pronounced  on  21st 
July  1820  clearly  did  not  sanction  such  accumulation;  and  nei- 
ther was  it  admitted  by  the  subsequent  interlocutors  of  Court 
<  4*  The  Lord  Ordinary  would  have  had  doubt  as  to  the  con- 
tinuance of  the  charge  of  10  per  cent,  after  the  action  was  in 
Court ;  but  he  considers  that  point  to  have  been  settled  by  the 
decision  in  the  case  Kibble  v.  Graham's  trustees,  Nov.  23.  1827, 
under  the  previous  judgment  of  the  House  of  Lords,  above  re- 
ferred to.' 

The  pursuers  acquiesced  in  that  part  of  the  interlocutor  which 
disallowed  the  accumulation  of  interest  after  the  raising  of  the  sum- 
mons, and  limiting  the  interest  after  that  date  to  5  per  cent 

The  defenders  reclaimed  ;  and  the  Court  ordered  minutes  relative 
to  two  points ;  1st,  The  pursuers'  claim  to  any  interest  on  the  ba- 
lance due  by  Dr  Glas,  in  consequence  of  the  letter  of  Palmer  and 
Company  in  1820,  agreeing  to  abate  interest;  and,  2dly,  The  pur- 
suers' claim  to  accumulate  interest  annually  between  the  period  of 
Dr  Glas's  death  and  the  raising  of  this  action* 


Opinion  of 
Court. 


The  following  opinions  were  given  at  the  advising : 
Lord  JusHce^Ckrk. — I  can  discover  no  grounds  for  altering  the 
interlocutor.  The  most  authentic  information  and  evidence  has 
been  obtained  that  the  account  stands  fairly  in  the  books  of  Palmer 
and  Company.  Then,  as  to  the  question  of  interest,  I  must  say, 
looking  to  the  correspondence,  that  the  meaning  of  Palmer  and 
Company,  in  their  letter  to  Dr  Glas  in  1820  was,  that  being  high- 
ly satisfied  with  his  exertions  to  relieve  himself  from  his  embarrass- 
ments, and  as  he  was  contriving  to  pay  large  premiums  on  insu- 
rances, they  agreed  not  to  charge  interest  on  the  account  The 
balance,  relieved  of  interest,  was  accordingly  carried  to  bis  debit 
Their  object  plainly  was  to  stimulate  Dr  Glas  to  farther  exertions. 
But  on  Dr  Glas's  death  the  situation  of  matters  was  altered.  Palmer 
and  Company  became  creditors  on  his  estate,  and  were  entitled  to 
avail  themselves,  like  other  creditors,  of  tlieir  undoubted  right  to 
charge  interest  As  to  the  rate  of  interest,  and  mode  of  accumula- 
tion, the  accountant  has  most  properly  satisfied  himself  by  inquiry 
of  the  accuracy  of  the  account,  and  its  exact  conformity  to  the  prac- 
tice in  India. 

Lord  Medwyn. — I  concur  on  both  points.     The  right  of  Palmer 
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and  Company  to  chaise  interest  has  been  put  by  your  Lordship  24  Jan.  I8d& 
ii  the  proper  light     The  letter  of  1820  was  the  result  of  what 
las  eoosidered  a  good  arrangement,  and  written  expressly  with  the  ouiers  »*gIm 
near  of  inducing  Dr  Glas  personally  to  make  every  exertion  to  and  Pentiaod. 
jeduee  the  balance  standing  against  him.     On  his  death,  whep  of  opinion  of 
fpofse  the  personal  exertions  to  reduce  the  debt  ceased,  they  were  Court, 
.fatided  to  betake  tbemselves  to  the  rights  of  all  creditors*     With 
legard  to  the  aecuaialation  of  interest,  it  appears  to  me  that  Indian 
jKTchants  or  agents  are  just  like  the  bankers  of  this  country.     It 
pas  been  argued  in  the  minutes  that  bankers  are  entitled  to  accu- 
mulate interest,  because  they  render  their  accounts  annually,  and 
lAat  here  the  accounts  were  not  so  rendered.     But  the  ground  on 
|irii]eh  I  consider  that  bankers  are  entitled  to  accumulate  interest  is 
doB^— they  balance  their  books,  and  accounts  are  made  up  at  a 
jaiticular  period  every  year,  and  all  who  deal  with  them  know,  or 
iSie  boond  to  know  this  pracUce*    I  am  not  aware  of  any  case  in 
vhich  a  banker  has  been  refused  an  accumulation  of  interest  because 
ID  aeooont  had  not  been  rendered.    Where  a  debt  is  not  paid,  but 
^imoDing  on  in  the  books,  the  banker  is  entitled  to  bring  this  ac- 
.  aoant  to  a  balance  every  year,  the  necessary  consequence  of  which 
ifltoaecamulate  the  interest   In  Captain  Cruickshank's  case,  which 
fe  disposed  of  lately,  no  account  had  been  rendered  for  four  years, 
I  yet  the  British  Linen  Company  were  allowed  to  charge  interest  on 
the  account  as  it  stood  balanced  in  their  books* 

Lord  Glenlee  concurred. 

The  Qmrt  refused  the  note,  and  remitted  to  the  Lord  Ordinary,  judgment. 
I  Kttenring  the  question  of  expenses. 

Lord  Qrdinarj,  Mimereiffi  For  Purauen,  CvntnyAaim.  J.  jp  C.  Naime, 

W.  a  Agcnta.       For  Defenders,  Pom^,      R,  JRoy,  W.  S.  Agent.       F.  Oerk. 


SECOND  DIVISION. 
No,  XXXIV.  27t/i  January  1835. 

SAMUEL  MCKNIGHT  and  JAMES  MURE 

offainst 
WILLIAM  GREEN  and  SAMUEL  GREEN, 

I'lLiGENCE,  LEGAL. — Held^  in  regard  to  an  execution  of  poindinth 
vAic&  contained  in  gremio  a  scheduk  of  the  poinded  goods^  and  the 
ofpraiKd  valuesy  thai  it  is  not  a  nullity  fatal  to  the  diligence^  that  the 
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27  Jun.  1835.      imsBenger  did  not  ittat6  in  hU  execuiiaii  that  he  had  left  a  note  efthe 
^"*"**^/^*^        apprdised  values  with  the  debtor  or  cuztodiers^  but  merefy  a  copy  of 
imd^Murt  ».        ir^mation  oftiie  ettecution^  containinif  a  note  of  the  effect  poinded^ 

Green. 

I^  Jun6  1883,  W.  and  8.  Green  used  arrestmento  of  effects  be-^ 
longing  to  W.  A.  Ctarke,  for  a  debt  of  L.30 : 6 : 6,  and  thereupon 
brought  a  process  of  forthcoming  before  the  Steward  of  Kirkcudbright, 
to  which  Samuel  M' Knight  and  James  Mure^  who  were  posterior 
arresters j  were  cited  as  parties.  In  October  1833,  M^Knight  and 
Mure  poinded  the  arrested  and  litigious  effects,  and  obtained  a  war- 
rant of  sale.  W.  and  S.  Green  applied  to  the  Steward  for  a  recall 
of  the  warrant,  and  for  an  interdict,  on  the  ground  of  their  previ* 
ous  arrestments,  and  various  nullities  in  the  execution  of  the  dili* 
gence.     One  of  the  objections  to  the  diligence  waS)  that  ^  no  sche^ 

*  dule  of  poinding,  with  a  note  of  their  values,  was  delivered  to,  or 

<  left  for  any  of  the  persons  in  whose  custody  the  same  were  poinded/ 
The  messenger^s  execution  bears  in  gremio  a  list  of  the  effects  poind- 
ed, including  the  appraised  values,  and  concludes  thus:  <  And  I  made^ 

<  subscribed  and  left  for  the  said  W.  A.  Clarke  with  his  wife^  within 

<  the  house  in  Castle  Douglas  occupied  by  her  and  his  family,  and 

*  I  delivered  to  each  of  the  said  Allan  Bell  and  Alexander  Johnston^ 

<  both  personally  apprehended^  and  left  for  the  said  Samuel  Mouncy 

*  with  his  maid-servant,  within  his  dwelling-house  in  Castle  Douglas, 
'  to  be  given  to  him,  because  I  could  not  apprehend  him  personally, 

<  a  just  copy  of  intimation  of  the  execution  of  the  said  poinding, 

*  containing  a  note  of  the  ^ects  poinded  respectively  in  their  pos- 

<  session ;  which  schedule  of  poinding  and  copies  were  duly  sub- 

*  scribed,'  &c. 

The  Steward-depute  at  first  found,  that  such  of  the  objections  as 
did  not  appear  ex  facie  of  the  execution  could  be  insisted  in  only  in 
a  reduction ;  and  after  a  record  had  been  closed  upon  the  objections 
appearing  ex  facie  of  the  proceedings,  he  found  (8  May  1834)  the 
execution  irregular  on  two  grounds ;  one  of  which  was,  *  that  the 

<  execution  does  not  bear  that  a  note  of  the  appraised  values  of  the 

<  poinded  goods  was  left  with  tJiB  debtor,  or  those  in  whose  custody 

*  the  goods  were,  but  merely  a  note  of  the  goods  themselves,  and 

<  therefore  continues  the  interdict.' 

An  advocation  having  been  brought  by  M^Knight  and  Mure, 
the  Lord  Ordinary  (12  Nov.  1884,)  advocated  the  cause,  and  re- 
called the  interlocutor  of  the  Steward,  and  found,  '  that  it  is  not  a 

<  nullity  fatal  to  the  diligence,  that  the  messenger  did  not  state,  in  his 

*  execution,  that  he  had  left  a  note  of  the  appraised  values  with  the 
'  debtor,  or  custodiers.^  His  Lordship  stated  in  a  note,  that  he  *  can 
^  find  no  case  where  it  has  been  held  that  the  omission  to  state,  in 

<  the  messenger's  execution  of  poinding,  that  lie  left  a  note  of  the 
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'appmised  TsloeB  with  the  debtor  or  custodier,  is  a  nullity  of  tbe  27  Jan.  1835. 
^poiadiiig.    No  such  nullity  is  decUured  by  the  bankrupt  statute;     ^""'V^^ 
'and  as  this  is  a  part  of  the  procedure  by  the  messenger,  after  he  ^^^^^^^ 

<  Imsso  fiu*  completed  the  poinding,  and  declared  the  poinded  effects  Green. 
'  to  be  the  property  of  the  poinding  creditors,  the  Lord  Ordinary 

*ii  not  inclined  to  hold  that  the  proceedings  are  null  on  account  of 
^tiiii  omissioD.      It  is  true,  that  for  the  omission  of  what  may  be 

<  dwoght  e?en  of  less  importance,  it  has  been  sometimes  held  that 
'an  inhibition  is  null  It  baying  been  so  decided,  these  precedents 
'  must  be  followed ;  but  there  is  no  ground  for  extending  such  criti- 
'  cal  effects  to  another  species  of  diligence ;  and  there  is  this  diffe- 
'  reDce,  that  the  diligence  of  inhibition  enters  the  records,  and  affects 
'  die  boded  rights  of  the  country,  and  it  may  be  held  that  more  than 

<  orduiary  precision  is  requisite  for  securing  the  effects  of  such  dili- 

*  gence.' 

Tie  respondents  reclaimed^  and  also  brought  a  reduction  of  the 

£tigence.  The  Court  ordered  minutes  chiefly  as  to  the  practice. 
Itiypeared  from  the  minutes,  that  no  uniform  rule  is  observed  by 
Miwgers  in  this  p^t  of  their  executions. 

Lffrd  JuUice-Gerk^'^W e9l\owed  minutes  as  to  the  alleged  prac*  Opinion  of 
^  of  messengers,  and  now  I  see  no  grounds  for  altering  the  in*  '^ 
teriocntor.  There  is  no  formula  in  the  bankrupt  act  for  messen-* 
g^  executions,  and  no  two  messengers  concur  in  the  wording  of 
tliis  part  of  their  executions.  The  bankrupt  act  requires,  that  the 
paisded  goods  shall  be  left  in  the  hands  of  the  debtor,  with  a  sche? 
Me  of  the  poinded  goods,  containing  a  note  of  the  appraised  values ; 
bat  it  does  not  require  that  a  schedule  ands,  note  of  the  appraised  values 
tkdl  be  left,  nor  does  it  declare  that  the  omission  to  leave  two  se- 
parate documents  creates  a  nullity  in  the  poinding.  If  the  schedule 
contain  a  note  of  the  poinded  effects  and  of  the  appraised  values,  it 
ttsaffident  Erskine,  whose  authority  has  been  observed  by  the 
^ers  of  the  bankrupt  act,  says  expressly,  *  that  after  the  poinding 

*  IS  completed,  the  messenger  ought  also  to  deliver  to  the  debtor 

*  &  00^  of  the  warrant  and  its  executions,  containing  a  full  note  of 

*  the  appraised  values;'  iii.  6.  24.  Now,  giving  this  execution  fair 
play)  there  is  nothing  omitted  which  the  statute  requires.  The 
execution  phiinly  contains  a  schedule  of  the  effects  poinded,  with 
their  appraised  values;  and  also  bears  substantially,  that  this  was 
kft  with  the  custodiers  of  the  goods. 

lorrf  Gknhe.'^l  agree^  It  will  still  be  competent  in  the  reduce 
w  to  diew  that  no  schedule  was  left,  or  that  it  did  not  contain  a 
■•^  of  the  ^)|Nraised  values, 

I^  MeadowianL — I  am  of  the  same  opinion. 

i^d  Medwyn^-^I  adhere  to  my  opinion  formerly  given.     The 

i 
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27  Jan.  1835.  error  into  which  the  respondents  seem  to  £Gtll,  is  in  supposing  that 
the  statute  requires  two  documents  to  be  left.  Now  it  is  sufficient 
if  the  schedule  which  is  left  contain  a  note  of  the  appraised  valoes, 
which  the  schedule  here  plainly  does.  Poinding  is  not  like  an  in- 
hibition or  arrestment,  where  the  written  instrument  lays  a  nexus 
on  the  property  of  the  debtor.  A  poinding  is  a  decree  enforced 
by  certain  forms ;  and  in  so  far  as  regards  the  written  instrument 
left  with  the  debtor  or  custodier  of  the  goods,  its  object  is  different 
from  the  execution  of  an  inhibition  or  arrestment  Erskine  says^ 
that  *  if  no  offer  be  made  of  payment  or  consignation,  the  messen- 
<  ger  ought  to  adjudge  the  goods  to  the  creditor  at  the  appraised 
*  values,  and  deliver  them  over  to  him ;  which  adjudication  and  de- 
^  livery  vests  the  creditor  in  the  full  right  of  them,  and  completes 
^  the  diligence ;'  and  that  after  the  poinding  is  thus  completed,  he 
must  leave  a  schedule  of  the  poinded  goods  and  values.  The  bankrupt 
act  says  the  same.  The  copy  is  not  left  for  the  benefit  of  the  debt- 
or, but  for  that  of  the  creditor,  that  he  may  have  a  claim  for  doable 
the  value  of  the  goods  carried  off;  and  if  any  error  is  committed,  be 
may  perhaps  lose  this  benefit;  but  it  is  not  so  clear  that  it  would 
altogether  vitiate  the  poinding,  these  values  being  always  in  the 
executions  returned.  A  defect  here  is  not  one  of  the  cases  in  which 
the  explanatory  Act  of  Sederunt  1805  holds  the  diligence  as  only 
inchoate. 

Judgment.  The  Court  adhered,  and  found  expenses  due. 


Ix>rd  Ordinary,  Medwyn.  For  Advocatorsi  Qraham  BdL  John  Bonali^  S.S.C. 
Agent.  For  Reipondentoi  Manhatt,  W,  Dahymjpk,  S.S.C  AgenU  F^ 
Clerk. 

R. 


SECOND  DIVISION. 


No.  XXXV. 


27  th  January  1835. 


F.  W.  CLARK  AND  Spouse 

against 

BURNS  AND  Others,  Wright's  Representatives. 


Provision  to  Heirs  and  Children.  —  Clause. — Proof. — 
A  party  haviny^  by  an  antenuptial  contract,  discharged  her  legal 
claims  to  legitim  and  dead^s  party  in  consideration  of  certain  provi* 
sions,  consisting  partly  of  bonds  and  sums  payable  at  her  marriage^ 
•and  partly  of  several  specified  bonds  for  money  lent  out  by  her  father 
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M  her  namsj  and  to  which  she  was  to  be  entitled  at  his  deaths  in  the  2t  Jan.  1835. 
event  of  his  dying  intestate^  and  which  togetlier  were  declared  to    ^*^V^^ 
firm  her  patrimony  ;  and  it  having  been  also  declared^  that  the  sums  gpouse  w. 
payable  at  the  marriage^  the  provisions  to  be  made  in  herfathet^s  BuroB  and 
settlement^  *  or  in  place  thereof  the  sums  which  may  be  outstanding  ""**"• 
'  ts  her  name  in  t/ie  above  severities  at  his  death,  shall  be  aecepted^ 
in  full  of  her  legal  claims,  the  good  will  of  her  father  to  make  farther 
provisions  excepted;  and  the  father  having  died  intestate,  and  two 
efthe  bonds  in  the  daughter's  name  having  been  paid  up  before  his 
Jeath, — held^  in  a  question  with  the  other  representatives,  that  she 
VHU  entitled  to  found  on  certain  letters,  and)  holograph  memoranda  by 
ihefa&er  subsequent  to  the  contract,  as  collateral  evidence  in  regard 
to  the  import  of  the  deed,  and  of  his  understanding  and  intention  that 
At  should  receive  thefiJl  amount  of  the  securities  therein  specifiedi 
induding  the  amount  of  the  bonds  paid  up  previous  to  his  deaths 

James  Wright,  writer  in  Stirling,  was  possessed  of  considerable 
property,  both  heritable  and  moveable.  He  was  in  the  practice  of 
lending  his  money  on  bonds,  payable  to  himself,  jointly  with  one 
or  other  of  his  children.  He  had  a  son,  (who  predeceased  him,) 
tnd  three  daughters. 

Diana,  the  youngest  daughter,  was  married,  in  1818,  to  Dr  Stew- 
art of  Perth.  By  antenuptial  contract,  Mr  Wright  became  bound 
to  give  her  a  portion  of  L.4000,  which  was  declared  to  be  Mn  full 
'  of  her  legitim  and  bairn's  part  of  gear,  her  father^s  good  will  ex- 
'oepted.'  Mr  Wright  accordingly  assigned  securities  to  th^ 
unonnt  of  L.4000  to  Dr  and  Mrs  Stewart,  and  they  granted  a 
^charge  of  the  obligation  in  the  marriage-contract  '  for  L«4000^ 

*  being  tlie  sum  payable  to  us  by  the  said  James  Wright,  in  our 
'  contract  of  marriage,  as  the  patrimony  of  his  said  daughter.' 

In  May  1825,  Francis  W.  Clark  became  clerk  to  Mr  Wright, 
tnd  soon  after  married  Agnes,  the  eldest  daughter.  Mr  Wright 
execated  a. disposition,  conveying  absolutely  to  Mrs  Clark  (ezclu* 
nre  of  the  jus  mariti)  certain  bonds  and  securities  to  the  value  of 
L6125.  The  deed  contained  no  declaration  that  these  provision^ 
were  in  full  of  her  legal  claims.  On  14th  November  1825,  Mrs 
Clark,  in  a  letter  to  her  &ther,  acknowledged  receipt  of  the  interest 
doe  on  one  of  the  bonds  assigned  to  her ;  <  which  bond,  and  instru- 
'ment  of  sasine  thereon,  you  lately  conveyed  to  me  in  part  of  my 

*  patrimony.'  Mr  and  Mrs  Clark  lived  with  Mr  Wright,  who,  in 
^tember  1825,  assumed  Clark  as  a  partner  in  business. 

In  January  1828^  Mary,  the  second  daughter,  was  married  to  the 
KeT.  John  Burns.  By  an  antenuptial  contract,  to  which  Mr  Wright 
was  a  party,  Mr  Burns  conveyed  his  lands  of  Garvald  to  Mrs  Burns, 
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27  Jan.  1835.  her  lieirs  and  assigns,  reserving  his  own  liferent ;  and  Mr  Wright 
became  bound  to  pay  to  Mrs  Burns,  on  her  marriage-day,  L«3020, 
excluding  the  jus  mariti.  Mr  Wright  farther  declared,  <  that  over 
and  above  the  foresaid  sum  of  L.3020  sterling,  the  said  Mary 
Wright  shall  receive  at  his  death  whatsoever  farther  provisions 
he  may  think  proper  to  give  her  under  bis  settlements;  and  in 
the  event  of  his  dying  intestate,  and  without  making  a  settlement 
quoad  her,  he  thereby  declares  that  she  shall  be  entitled  to  the 
various  sums  of  money  standing  in  her  name  in  the  after-mentioned 
bonds  and  securities ;  Jirst^  In  the  one-half  of  the  sum  of  L.2250 
sterling,  secured  over  the  estate  of  Leitchtown,  and  conveyed  by 
her  £Either  to  her;  secmdy  In  the  one<*half  of  the  sum  of  L.1200 
sterling,  contained  in  Messrs  and  Mrs  Fletcher  of  £dinbaif;h'8 
personal  bond ;  thirds  In  the  half  of  an  heritable  debt  of  L.  i  100 
sterling,  secured  over  the  estate  of  Balhaldies;  wadifourthj  Id  the 
sum  of  L.400  sterling,  secured  over  Silvermills,  near  Edinburgh, 
making  in  whole  the  sum  of  L.2675  sterling,  which,  with  the  sufli 
of  L.3020  sterling,  now  advanced,  makes  her  patrimony  to  be 
L.5695  sterling ;  which  sum  of  L.3020  sterling,  the  additional 
provisions  to  be  made  for  the  said  Mary  Wright  in  her  said  fii* 
ther's  settlements,  or  in  place  thereof,  as  before  mentioned,  the 
sums  of  money  which  may  be  standing  in  her  name  in  the  above- 
mentioned  securities  at  the  time  of  bis  death,  she,  the  said  Mary 
Wright,  and  her  said  intended  husband,  the  said  Rev.  John  Burns, 
hereby  accept  of  as  in  full  satisfaction  and  payment  to  her,  and  ber 
said  inteaded  husband,  of  all  bairn's  part  of  gear,  legitim,  portion* 
natural,  executry,  and  every  other  thing  else  that  she  or  he  oiigfct 
ask  or  crave  of  the  said  James  Wright  her  father,  or  his  represea* 
tatives,  through  his  death,  or  the  death  of  the  said  Mary  Powell, 
his  spouse,  or  in  any  other  manner  of  way  whatever,  unless  her  aajd 
father  shall  be  inclined,  from  good  will  and  favour  towards  his  aedd 
daughter,  to  make  any  farther  provision  in  lier  fieivour,'  It 
fiirther  expressly  provided  and  declared,  ^  that  the  parties  to  this 
tract  bind  themselves  and  their  foresaids  to  the  following  effect,  that 
in  the  event  of  the  said  Mary  Wright  dying  without  issue  being 
procreated  of  the  present  intended  marriagi?,  or,  if  procreated,  that 
they  should  4ie  without  leaving  heirs  of  their  bodies,  tben^  .and  in 
that  case,  the  fortune  of  the  said  Mary  Wright,  consisting  of  the 
said  sum  of  L.d020,  and  what  $be  may  succeed  to  by  her  said 
father's  settlements  or  otherwise,  at  his  death,  as  aforesaid,  shall  be 
divided  into  two  parts  and  equal  halves,'  Mrs  Bums  being  en* 
titled  to  dispose  of  a  halj^  the  other  half  going  to  Mr  Burns  sud 
his  heirs^ 

Mr  Wright  reserved  power  to  uplift  the  money  contained  in  the 


No.  36.  COURT  OF  SESSION.  185 

aid  BccoritieS)  and  to  alienate  and  convey  the  same  to  whom  he  27  Jan.  I835b 
might  think  fit     Mrs  Burns,  with  consent  of  her  husband,  granted     ^^"^V^^ 
a  diidiarge  to  her  &ther  «  of  the  L.3020,  and  of  all  claims  following  spousev^ 

*  thereon,  as  well  as  of  the  said  contract  of  marriage  itself,  in  so  Bums  aod 

<  fiir  as  it  relates  to  the  said  obligation  for  payment  of  the  said  sum  ^^^^ 

<  of  L.S020  sterling/ 

Of  the  above  securities^  standing  in  the  name  of  Mrs  Burns,  the 
Silyermills  bond  for  L.400  was  paid  up  on  the  death  of  the  bor- 
rower in  1829.  As  that  bond  had  been  taken  in  the  joint  names  of 
Mrs  Burns  and  her  father,  he  wrote  to  her  on  7th  May  1829,  in<* 
farming  her  that  her  concurrence  to  the  discharge  would  be  neces- 
nry,  and  adding,  <  Rest  assured,  how  soon  I  find  an  eligible  secu- 

*  rity,  the  L.400  will  be  lent  out  in  my  name  and  yours,  as  in  the 

'  present  bond  over  SilvermiUs,  that  is,  to  you  and  your  heirs  after   . 
'  my  decease ;'  and  he  expresses  his  disappointment  that  the  loan 
hi  act  been  more  permanent.     Mrs  Burns  hesitated  to  sign  the 
&d»rge,  requesting  from  her  father  <  an  obligation  on  stamped 

*  paper,  that  the  said  sum  shall  still  be  considered  as  part  of  my 
'  patrimony,  as  mentioned  in  the  contract'  Mr  Wright,  in  reply^ 
wrote  to  his  daughter :  <  It  was  no  wish  of  mine  to  uplift  the  JL400, 
'  on  the  contrary  to  remain  till  my  decease ;  but  the  borrower  ha« 

*  ring  died,  and  intimation  made,  I  had  no  alternative.     You  will 

*  see  from  your  contract  of  marriage  how  anxious  I  was  to  bind 
'  myself  to  fulfil  that  obligation  on  me  at  my  decease,  and  that  you 
'  are  bound  to  cooperate  with  me  in  satisfying  borrowers  when  they 
'  will  no  longer  keep  my  money ;  but  I  presume  you  had  not  exa- 

*  mined  the  contract  when  yon  wrote  me,  because  it  is  on  stamped 
'  paper,  and  duly  recorded,  and  equally  binding  on  me  as  on  you, 

<  and  therefore  I  annex  you  a  copy  of  that  part  of  it  which  relates  to 

*  thb  business*.'  Mrs  Bums  again  wrote  to  her  iadier,  that  <  Yoa 
Manured  nae  not  only  when  alone,  but  in  the  presence  of  others, 
'  that  it  (the  contract)  was  verbatim  with  Mrs  Clark's ;  and  yoa  add* 
'edwith  emphasis  repeatedly,  that  you  would  never  make  me  worse 

*  imn  Mrs  Oark,  and  that  we  should  never  regret  having  trusted 
^  yov.'    He  again  wrote  to  her :  ^  You  never  were  more  foolish 

*  than  at  present    Please  return  the  discharge,  signed  or  unsigned.' 

The  Leitehtown  bond  for  L.2250  had,  previoas  to  their  respeo- 
tire  Marriages,  been  conveyed  to  Mrs  Clark  and  Mrs  Barns,  in 
^fnd  propoitioBS.  Mrs  Bums's  share  formed  part  of  the  provisions 
payable  to  her  on  her  father's  death.  The  bond  was  called  up  in 
1830,  and  the  money  not  reinvested.  One-half  of  the  money,  how- 
ever, was  deposited  in  bank  u{K>n  a  receipt  in  name  of  Mrs  Clark, 
^  ether  half  merged  into  Mr  Wright's  personal  estate*     The  se- 
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27  Jan.  1835;  curities  Outstanding  in  Mrs  Burns's  name,  at  her  father's  death,  were 
thus  diminished  to  the  extent  of  L.1525. 

Mr  Wright  died  intestate,  no  will  having  been  found.  In  his 
repositories  were  found  two  holograph  jottings  or  memoranda,  one 
of  which,  bearing  the  apparent  date  23d  Jan.  1828,  states  the 
L.3020  payable  to  Mrs  Burns  on  her  marriage^day,  and  the  dis^ 
charge  of  that  sum,  and  concludes  with  a  statement  of  the  items 
and  amount  of  other  sums  payable,  beginning  thus : 

*  Payable  to  her,  at  her  fisither's  death,  by  her  contract  of  mar* 
<  riage — 

<  I.  The  half  of  L.2250,  which  was  secured  on  the  estate  of 
«  Leitchtown,  -  -  *  •         L.11250(> 

(Then  follows  two  other  bonds  amounting  to)       1150     0    0 
*  4.  The  sum  that  was  secured  on  the  lands  of  Silver* 

<  mills,  but  which  was  obliged  to  be  received  by 

<  Mr  Wright  at  the  death  of  the  borrower  in  1829,       400    O    0 


L.2675     O    0 
and  which  is  added  to  L,3020,  making  L,5695. 

On  the  other  holograph  memorandum,  in  which  Mr  Wright  states 
the  items  of  the  provisions  of  L.6125  in  Mrs  Clark's  fiavour,  there 
is  a  marking  by  him  thus : 
L.6125 
5695 


L.530 


Matthew,  the  son,  died  in  January  1831,  and  Mr  Wright,  the 
lather,  in  May  1831.  His  daughters  made  up  titles  as  heirs-por- 
tioners  to  his  heritable  property,  whioh  was  worth  from  L.2000  to 
L.3000.  The  bonds,  standing  in  the  names  of  the  three  daughters 
respectively,  became  payable  to  them  without  dispute.  The  residue 
of  the  personal  estate  was  valued  at  about  L.  1 4,000.  In  order  to 
determine  the  respective  claims  of  the  daughters  several  actions 
were  brought.  Actions  of  multiplepoinding  were  brought  in  name 
of  Major  Dundas,  a  debtor  in  one  of  Mr  Wright's  bonds,  and  by 
Mrs  Burns  and  Mrs  Stewart,  in  name  of  Mr  and  Mrs  Clark ;  and 
an  action  of  count,  reckoning  and  payment  was  brought  by  Mrs 
Clark  and  husband  against  her  two  sisters  and  their  husbands. 
These  actions  were  conjoined,  and  a  record  made  up,  and  cases  or«> 
dered. 


Mrs  Clark's 
Pleai. 


Mr  and  Mrs  Clark  pkaded-^lHt,  That  Mrs  Stewart  had,  by 
her  marriage-contract,  discharged  her  claim  of  legitim,  in  considera^- 
tion  of  the  sum  of  L.4000  paid  to  her  by  her  father  at  her  marriage. 
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2dy  That  Mrs  Clark  had  not  discharged  her  claim  either  to  legitim  27  Jan.  Idd& 
or  dead's  part,  to  both  of  which  she  has  still  right,  over  and  above     ^^^^y^ 
the  provision  of  L.6125  already  received;  and,  dd,  That  Mrs  Burns,  gJ^us^]^. 
by  her  contract  of  marriage,  discharged  all  claims  of  every  descrip-  Burns  and 
tion  against  her  father's  estate,  whether  for  legitim  or  dead's  part,     ^  ^"^ 
or  any  thing  else;  and  that  Mrs  Burns  was  not  entitled  to  L.1525,  Mn  Clark's 
being  the  difference  betwixt  the  amount  of  securities  standing  in     ^'' 
ber  name  at  the  marriage  and  at  her  father's  death. 

Mr  and  Mrs  Chirk  accordingly  claimed  one-half  of  Mr  Wright's 
personal  estate  as  legitim,  and  also  the  half  of  the  executry  or  dead's 
part,  as  divisible  equally  betwixt  Mrs  Clark  and  Mrs  Stewart 

Mr  and  Mrs  Burns  pleaded — 1.  That  the  provisions  in  the  mar-  Mrs  Bums** 
riage-contracts  by  Mr  Wright,  in  favour  of  his  daughters,  were  P**"* 
btended  to  be  in  full  satisfaction  of  their  respective  patrimonies,  and 
that  they  were  accepted  under  this  condition.  2.  That  by  giving 
effect  to  the  onerous  stipulations  in  her  marriage-contract,  Mrs  Burns 
is  entitled  to  rank  for  L.1525,  being  the  difference  betwixt  the  sums 
actoally  received  by  her,  and  those  stipulated  to  be  paid  by  that  deed. 

Dr  and  Mrs  Stewart  pleaded — 1.  That  all  the  daughters  having  Mrs  Stewart** 
received  provisions  which  were  intended  to  be  in  satisfaction  of  le-  ^^^ 
gitim,  the  whole  free  personal  property  became  executry,  and  divi- 
sible equally  among  the  three  sisters.  2.  Supposing  Mrs  Clark  did 
not  discharge  her  claim  to  legitim,  she  is  bound  to  impute,  in  ex- 
tinction of  that  claim,  the  sums  of  money  or  bonds  assigned  to  her 
by  her  £either  in  contemplation  of  that  marriage.  3.  Supposing 
Mrs  Bums  to  have  discharged  her  claim  to  dead's  part,  the  half 
thereof  will  fall  to  Mrs  Stewart,  the  other  half  to  Mrs  Clark. 

The  Lord  Ordinary  made  avisandum  with  the  cases  to  the  Court, 
and  explained  his  views  of  the  whole  cause  in  the  following 
Note. — *  Though  the  Lord  Ordinary  heard  counsel  in  this  case 

*  at  great  length,  the  debate  was  not  concluded  when  the  cases 

*  were  ordered.     And,  as  the  papers  are  all  already  printed,  they 

*  may  be  boxed  immediately,  and  a  judgment  of  the  Court  at  once 
'  obtained. 

*  In  the  shape  in  which  the  case  stands  upon  the  record,  there 
'  can  be  no  doubt,  L  That  all  insinuations  as  to  the  capacity  of  Mr 
^  Wright  are  totally  irrelevant.  2.  That  all  insinuations  as  to  any 
^  of  the  deeds  having  been  fraudulently  obtained  or  executed  are 
^  equally  irrelevant.    3.  That  all  statements  directed  to  the  suppo- 

*  ntion  that  there  may  have  been  a  deed  of  settlement  of  Mr  Wright 
t  whiek  has  not  been  discovered,  are  also  irrelevant  and  out  of  places 
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and,  4.  That»  in  regard  to  all  the  facts  on  which  the  oiateriai  que^ 
tions  between  the  parties  arise,  they  appear  to  be  sufficieDtly 
agreed  upon,  or  ascertained  by  the  documents  in  process^ 

<  The  Lord  Ordinary  will  only  intimate  his  impression  with  re- 
gard to  the  general  character  and  leading  points  of  tiie  case, 

<  He  is  of  opinion  that  it  is  a  case  which  must  be  determined  ac- 
cording to  established  rules  of  law.  It  is  not  for  the  Court  to 
consider  what  Mr  Wright  ought  to  have  done  in  the  distributioa 
of  his  property; — ^what  it  might  have  been  natural  for  bim  to  do; 
— whether  in  the  result  the  distribution  is  fair  and  equal  or  not^ 
or  any  such  question.  The  single  question  is,  what  Mr  Wright 
has  done,  whether  in  transacting  with  his  daughters  and  their  hus- 
bands, or  by  any  testamentary  instrument.  There  is  no  testa- 
mentary deed  or  writing  produced ;  and  therefore  the  case  alta^ 
gether  depends  on  the  deeds  and  transactions  inter  vivos  betweeo 
Mr  Wright  and  the  present  parties  respectively. 

<  And  it  does  appear  to  the  Lord  Ordinary,  that,  as  upon  the 
marriage  of  each  of  the  parties  regular  deeds  were  executed,  the 
questions  arising  ought  to  be  determined  according  to  the  legal 
import  and  effect  of  those  deeds.  He  does  not  think  that  any  of 
the  parties  gain  much  by  the  reference  to  other  writings ;  But  if 
he  were  to  decide  the  cause,  he  should  think  it  bis  duty  to  tegu^ 
late  his  judgment  by  the  deeds  regularly  executed,  except,  perhaps, 
in  one  minor  point,  where  certain  holograph  letters  may  deserve 
consideration* 

<  L  It  is  too  clear  for  argument,  that  all  claim  to  legitim  by  Mrs 
Stewart  is  effectually  discharged.  Unless  the  law  is  to  be  rescind* 
ed,  the  contrary  cannot  be  maintained* 

<  2.  The  Lord  Ordinary  thinks  it  equally  dear,  that  ail  daim  0t 
legitim  by  Mrs  Burns  is  also  effectually  discharged.  A  very  anxious 
attempt  is  made  to  maintain,  that  the  express  discharge  in  the  deed 
is  qualified  by  a  condition,  that  either  the  securities,  then  standing 
in  the  name  of  Mrs  Bums,  should  be  preserved  to  her,  or  that  an 
equal  sum  should  be  settled  to  her  by  the  voluntary  deed  of  Mr 
Wright  The  Lord  Ordinary  is  unable  so  to  construe  the  mar* 
riage-contract,  which  appears  to  him  to  be  clear  and  unambiguous, 
giving  the  L.3020  absolutely  to  Mrs  Burns,  and  leaving  the  other 
sum  of  L.2675  dependent  on  the  will  of  Mr  Wright  But  if  there 
be  any  claim  to  the  full  amount  of  that  sum,  it  would  still  be  only 
a  claim  to  be  made  available  at  the  death  of  Mr  Wright,  and  not 
a  condition,  which,  on  the  change  of  the  securities,  would  extin* 
guish  the  discharge  of  the  legitim* 

<  3.  Neither  is  the  Lord  Qrjiaa^y  aJUe  to  see  any  l^gal  ground 
*  for  holding  that  Mfs  Burns's  ciJaim  tp  a  share  of  the  dead's  part 
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k  not  abo  disdiarged.    That  a  child's  claim  to  dead's  part  may  be  27  Jan.  1835.* 
discharged,  is  settled  by  all  the  authorities.    That  the  terms  execu-     ^^'V^^ 
try  and  dead's  part  are  considered  as  synonymous  in  such  a  deed,  is  s  ^q'^"^ 
abo  clear  from  the  authorities  quoted,  and  particularly  the  case  of  Bums  and 
Campbells  v.  Lady  Inverliver,  July  21.  1738,  as  reported  by  C-  ^**'*"" 
Home  and  Kilkerran.  And  the  purpose  of  any  such  discharge  must 
always  be  to  provide  for  the  very  case  of  the  father  dying  intestate. 
If  there  be  ground  for  claiming  the  sum  of  L.1525,  which  was 
paid  up  to  the  holders  of  the  securities,  it  must  be  on  a  different 
gToand  from  any  qualification  of  the  express  discharge  of  the  exe-> 
entry. 

'  4*  The  Lord  Ordinary  thinks  it  a  question  fairly  open  to  argu^ 
meat,  whether  that  sum  of  L.1525  may  be  justly  claimed  as  sur* 
n^atnm,  or  something  like  surrogatum,  of  the  sums  in  the  securi- 
ties, which  were  called  up  by  the  creditors,  and  not  paid  up  vo- 
lantarily  by  Mr  Wright,  upon  the  presumed  intention  of  Mr 
Wright  in  the  marriage-contract,  and  the  admitted  circumstances 
ander  which  he  so  put  an  end  to  those  securities.  But  the  Lord 
Ordinary  must  confess,  that,  if  it  be  held  that  the  executry  is  dis- 
chaiged  by  the.  marriage-contract,  he  should  find  great  difficulty  ia 
sceiiig  a  safe  and  solid  legal  ground  for  coming  to  this  conclusion ; 
because  he  thinks  that  every  thing,  as  to  the  sums  mentioned  in 
tlie  marriage-contract  beyond  the  L.3020,  depended  on  the  will 
of  Mr  Wright,  and  that  he  has  not  expressed  any  such  will  in 
any  legal  form*  At  the  same  time,  Mr  Wright's  letter  of  the  7th 
May  1829,  at  least  with  regard  to  the  L.400,  may  be  admissible 
ia  tUs  particular  point,  and  may  be  deserving  of  the  serious  con- 
^deration  of  the  Court 

*  5.  The  Lord  Ordinary  is  of  opinion,  that,  according  to  the  terms 
ud  legal  import  of  the  deed  in  favour  of  Mrs  Clark  .at  her  mar- 
riage, tbe  acceptance  of  the  provisions  thereby  made  in  her  favour 
cumot  be  held  to  import  a  discharge  of  the  legitim.  The  rule  is 
fixed,  that  legitim  is  not  discharged  by  implication  ;  and  there  are 
BO  words  in  this  deed  which  have  ever  been  held  to  import  a  dis- 
charge of  legitim.  And,  although  there  is  mndi  argument  used 
by  both  parties  on  this  point,  the  Lord  Ordinary  is  not  able  to  find 
authority  for  holding,  that  without  any  words  of  discharge,  a  db- 
diarge  may  be  inferred  from  collateral  circumstances,  while  the 
orcwdstances  relied  on  are  also  of  very  doubtful  effect. 

*  6,  The  Lord  Ordinary  is  of  opinion,  that  if  the  legitim  haa 
heen  dischai^ed  both  by  Mrs  Stewart  and  Mrs  Bums,  Mrs  Clark 
is  nat  bound  to  collate  her  special  provisions  before  claiming  legi- 
^  I  becaoae  *  coUation  is  admitted  only  among  those  who  are  en- 


190 


DECISIONS  OF  THE 


N0.3S. 


27  Jan.  1835. 


Clark  and 
Spouse  V. 
Bums  and 
Others. 


*  titled  to  a  legitim ;'  JBrsL  iiu  9.  25 ;  and  fiBirther,  that  collation 
does  not  take  place  as  to  the  dead's  part. 
*  There  are  some  other  points  of  less  importance  discussed  in  the 
cases ;  but  the  Lord  Ordinary  does  not  think  it  necessary,  in  re- 
porting the  cause,  to  express  any  opinion  concerning  them.  The 
case  is  certainly  a  hard  one,  especially  in  regard  to  Mr  and  Mn 
Burns ;  but  the  Lord  Ordinary  would  be  afrdd  of  shaking  well* 
established  principles  and  rules  of  law,  in  yielding  to  such  feci- 
ings  of  hardship,  or  judging  of  the  effect  of  solemn  deeds  by  loose 
notions  of  what  it  may  be  thought  would  have  been  equitable  or 
fair.  No  result  could  possibly  have  been  more  opposite  to  the 
admitted  intention  of  Mr  Hogg  of  Newliston,  than  the  decision 
by  which  the  one-half  of  his  moveable  estate  was  adjudged  to  Mrs 
Lashley  exclusively  as  legitim,  in  respect  of  the  discharges  grant- 
ed by  his  other  younger  children.' 


Pleaded  for  Dean  of  Faculty^  for  Mr  aiid  Mrs  Bums. — The  Lord  Ordinary 
Mr  and  Mrs  jm  j  stated  in  his  note,  that  the  debate  had  not  been  condnded, 
when  cases  were  ordered.  He  had  not  been  heard.  There  was  only 
'  one  point  to  which  he  would  direct  the  attention  of  the  Court,  viz. 
the  consideration,  in  respect  of  which  Mrs  Bums  had  granted  the 
discharge  of  her  legal  rights  by  her  marriage-contract  He  woold 
assume  that  the  construction  put  upon  the  contract  by  Mrs  Claik 
was  correct ;  the  question  remained,  what,  in  the  fair  meaning  of 
the  agreement,  was  the  consideration  intended  to  be  given  to  Mrs 
Burns  in  return  for  this  discharge. 

The  argument  now  to  be  stated  in  regard  to  the  extent  of  Mr 
Wright's  obligation,  would  strike  the  mind  better  by  reference  to  the 
terms  of  the  deeds.  The  Lord  Ordinary  had  somewhat  misapprehend- 
ed the  use  intended  to  be  made  of  the  holograph  writings  subsequent 
to  the  date  of  the  contract  It  was  admitted,  that  writings  prior  to  the 
date  of  the  contract  could  not  be  looked  to  in  order  to  explain  theactnal 
contract.  But  the  father  was  a  party  to  the  deed,  and  acknowledg- 
ments by  a  party  subsequent  to  the  date  of  the  contract  might  be  taken 
into  account  in  interpreting  the  obligation.  As  the  contract  was 
Mr  Wright's  onerous  deed,  and  contained  an  important  provision 
undertaken  by  him  in  favour  of  bis  daughter,  it  was  competent  \o 
ascertain,  by  collateral  evidence,  what  his  understanding  of  its  im- 
port was.  The  burdens  created  in  Mrs  Burns's  favour  in  the  con- 
tract, and  the  enumeration  of  the  bonds,  show  the  opinion  of  the 
father  as  to  the  extent  of  the  provisions  in  her  favour,  and  indicate 
the  specific  sudi  she  was  to  receive  in  the  event  of  his  intestacy. 
Tbe  reservation  of  the  power  to  make  farther  provisions  instructs, 
that  the  provisions  actually  contained  in  the  contract  form  the  least 
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Ab  AmM  receive,  and  creates  no  inconsistency  in  the  argument  87  Jan.  1835. 
as  to  wkat  was  actually  fixed.     A  chanire  in  the  seoarities,  or  the     ^^v^"' 

•  Clark  anJ 

fover  of  testing  as  to  the  particular  sums,  was  in  no  respect  incon*  spouaev? 
Mteot  with  the  obligation  to  provide  the  specific  amount  stipulated  Bunuand 
B  the  contract,     'the  regulating  principle  in  all  discharges  betwixt     ''^"' 
fimt  and  child  is,  that  whatever  is  held  out  as  the  sum  to  be  re*  Pleaded  for 
eeired,  must,  to  the  extent  of  that  sum,  be  given ;  and  the  obliga*        Bnrni. 
tioD  is  oonstroed  liberally  in  favour  of  the  child  discharging  her 
1^  righti.     The  conduct  of  the  parties,  on  the  calling  up  of  the 
I^tchtown  and  Silvermills'  bonds,  also  instructs  that  Mr  Wright 
Adnctly  recognised  the  obUgation  to  provide  Mrs  Burns  to  the 
Ml  extent  indicated  by  the  contract 

The  holograph  memoranda  are  most  importent.     The  first  beare 

^  23d  January  1828.  This  is  plainly  in  reference  to  Mrs  Bums's 

naniage-day,  and  not  the  true  date  of  the  writing,  the  document 

Wniogmtemal  evidence  of  its  having  been  written  of  a  date  at  least 

aikeqiient  to  the  paying  up  of  the  L.400  bond  in  1820.     On  the 

kidc  of  it  b  written,  <  Mrs  Mary  Wright,  L.569S,'  in  Mr  Wright's 

kuulimting.     It  is  plainly  the  writing  of  a  man  who  intended  and 

mdeiftood  that  L.5695  was  the  amount  of  the  sums  to  be  given  to 

Ui  daoghter,  and  to  all  parts  of  which  she  was  entitled.     The  hen 

lopq>h  marking  on  the  other  memorandum,  setting  forth  the  amount 

«f  the  respective  provisions  of  the  two  daughters,  the  one  being 

ttbtracted  from  the  other,  also  demonstrates  the  fiitber's  understand- 

B|[.    From  the  correspondence  no  other  conclusion  can  be  drawn, 

in  that  he  was  confessedly  bound,  and  intended  to  reinvest  the 

Mues  unexpectedly  paid  up.     The  Lord  Ordinary  considers  the 

pnit  open  as  to  the  L.400,  in  consequence  of  Mr  Wright's  letter 

rf7th  May  1829,  which  he  holds  to  be  admissible  on  this  particn- 

Iv  pobt,  and  worthy  of  the  serious  consideration  of  the  Court   But 

there  is  DO  reason  for  thus  narrowing  the  obligation  on  Mr  Wright's 

pvt,  or  partially  to  admit  this^  letter  as  an  adminicle  of  evidence, 

when  it  is  equally  illustrative  of  Mr  Wright's  views  and  intentions 

alio  die  sums  generally  outstanding  in  the  Joint  names  of  himself 

aad  his  daughter.     Mrs  Bums  does  not  argue  that  she  has  a  sepa* 

nte  daun  to  the  L.400,  but  founds  on  th.e  letter  referred  to,  as 

ikowing  the  father's  understanding  as  to  the  whole  other  securities. 

Another  principle  might  be  urged.     If  no  proper  communication 

9t  made  to  the  child,  aH  to  the  equivalent  to  be  given  for  die  dis- 

^^  ef  legal  rights,  the  deed  is  reducible ;  (Eraser  9.  Fraser,  Jury 

Court,  Nor.  1830).    To  exclude  a  child  from  nearly  a  half  of  the 

^"Htted  provistmia  would  not  only  be  hard,  but  would  be  a  case 

'"''^  purposely  hard  by  the  fiiliier  himself, 

tOU  X.  N 


192 


DECISIONS  OF  THE 


No.  35. 


Clark  and 
Spouse  V. 
Burns  and 
Others, 

Pleaded  for 
Mjrs  Burns, 


Zt  Jan.  1835.  Keaif. — Tbe  question  raised  by  Mrs  Burns  is,  whether  tbe  as- 
signation of  securities,  which  she  maintains  to  be  absolute  in  her  &- 
vour,  was  not  a  contingent  assignment  The  inclination  of  the  Lord 
Ordinary's  note  is  plainly  adverse  to  her  plea,  and  is  fully  borne 
out  by  the  terms  of  the  contract  What  other  construction  can  ba 
put  upon  the  conveyance  of  the  securities  to  Mr  and  Mrs  Burns,  to 
which  no  doubt  her  father  was  a  party,  than  that  beyond  the  L.3020 
her  claim  was  contingent  ?  She  got  that  sum  on  her  marriage,  ei- 
ther in  cash  or  equivalent  securities ;  and  for  the  farther  securities 
outstanding  in  her  name,  she  just  took  the  chance  of  her  fathei^i 
good  wilL  The  deed  is  so  expressed,  and  in  fact  all  the  cbildrea 
were  in  the  same  relative  situation  as  to  expectancy ;  the  dis^H 
pointment  arising  from  his  intestacy  being  more  or  less,  according 
as  each  of  the  daughters  had  a  larger  or  a  smaller  amount  of  secu- 
rities standing  in  her  name  at  the  period  of  Mr  Wright's  deatL 
.  As  to  the  case  of  Mrs  Bums  in  particular,  Mr  Wrighfs  provi- 
sions were  on  the  whole  liberal.  His  intentions  at  the  time  are 
not  disputed.  It  is  not  even  necessary  to  argue,  that  it  was  bis 
voluntary  act  calling  up  the  Leitchtown  or  Silvermills'  bonds,  or 
that  he  would  not  at  the  time  rather  have  allowed  these  securities  to 
remain,  or  that  he  was  not  anxious  to  reinvest  the  money.  But  any 
allegation  of  fraud  on  Mr  Wright's  part  is  out  of  question.  Suppose 
the  most  deliberate  wish  on  his  part  to  reinvest  these  sunts,  it  was 
not  done*  At  his  death,  the  securities  standing  in  the  joint  namesof 
Mrs  Bums  and  her  father  were  diminished  by  L.1525,  and  sbe 
must  suffer  accordingly.  To  go  out  of  the  contract, — to  enter  upoo 
conjectural  statements,— or  to  allow  collateral  and  extrinsic  evidence 
as  to  Mr  Wright's  intention,  that  sums  to  the  amount  of  the  seco- 
fities  outstanding  at  the  time  of  the  marriage  should,  at  any  rate^ 
be  payable  to  Mrs  Burns,  as  if  outstanding  at  the  period  of  bis 
death,  is  wholly  inadmissible.  She  took  her  chance  of  getting 
L.2675  at  her  father's  death ;  but  she  took  her  chance  also  of  get* 
ting  more  or  less,  just  as  he  should  happen  to  die  intestate,  or  to 
leave  securities  in  her  name  to  an  amount  exceeding  or  Calling  short 
of  what  he,  no  doubt,  at  the  period  of  her  marriage,  and  wben  be 
wrote  the  memoranda,  fully  intended  to  give  her. 
The  cause  stood  over  for  advising. 


Opinion  of 
Court. 


Lard  JtuHce-Clerk. — After  considering  these  cases,  and  tbe  addi* 
tional  observations  from  the  bar,  I  have  no  hesitation  in  saying)  I 
concur  in  all  the  observations  in  the  note  of  the  Lord  Ordinary,  wiui 
the  exception  of  the  indication  of  his  opinion  as  to  Mrs  Bnrns'spron* 
sions.  There  can  be  no  doubt  that  both  Mrs  Stewart  and  Mrs  Bon« 
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&cliargcd  their  leg^tim,  and  ako  that  the  share  of  eXecutry  is  dis-  87  Jan.  1835. 
cbuged  by  Mra  Burns.  V^-y^^ 

The  qaestioo  as  to  Mrs  Bams's  claim  to  the  full  amount  of  the  ^p^uM  v. 
promioQs  in  her  contract  is  one  of  delicacy,  and  depends  on  legal  Burns  and 
lod  equitable  considerations.     I  have  formed  a  clear  opinion  as  to    ^^"' 
d«  obligation  undertaken  by,  and  incumbent  on  the  £Either.     This  Opinion  of 
Btfriage-oontract  was  based  on  bona  fides ;  and  as  there  is  no  reason    ^^'^ 
to  chuik  that  one  party  meant  to  take  advantage  of  the  other,  Mrs 
Boras  is  entitled,  upon  principles  of  equity,  to  claim  what  it  was 
fiurly  the  purpose  and  intention  of  her  father  to  give.   At  the  com- 
aeneement  of  the  contract  we  find,  that  *  in  contemplation  of  the 
<  marriage,'  and  in  consideration  ^  of  the  tocher  after  mentioned, 

*  given  by  the  said  James  Wright  to  his  daughter,  Mary  Wright,'  Mr 
Buns  dispones  to  and  in  fietvour  of  his  intended  wife,  her  heirs  and 
asigDees  whomsoever,  heritably  and  irredeemably,  the  lands  of  Gar- 
vaU  belonging  to  him,  (then  supposed  to  be  worth  about  L.7000)« 
Theo  come  the  provisions  to  Mrs  Burns.  There  is  the  pay* 
neat  of  L.3020  on  the  marriage-day ;  but,  moreover,  it  is  declared 
sbe  shall  be  entitled,  over  and  above  the  L.3020,  to  whatever  iietf- 
tker  provisions  be  may  give  under  his  settlement;  and  in  the  event 
sf  bis  dying  intestate,  <  he  hereby  declares,  that  she  shall  be  entitled 
^  to  the  various  sams  standing  in  her  name  in  the  after-named  bonds 
'  aod  securities.'    Then  there  is  an  enumeration  of  these  securitiesy 

*  making  in  whole  the  sum  of  L.2676  sterling,  which,  with  the  sum 

*  of  L.3020  now  advanced,  makes  her  patrimony  to  be  L.5695.' 

I  lay  great  stress  on  the  whole  of  this  clause :  it  contains  an  express 

dedaration,  that  over  and  above  the  sums  paid  down,  she  shall  get 

viiat  &rther  he  noay  provide  by  his  settlements,  and,  in  the  event 

of  intestacy,  that  she  shall  have  right  to  the  sums  contained  in  the 

tecnrities  enumerated.     There  was  thus  an  assurance  given,  either 

tiatdie  would  be  farther  provided  for  by  his  settlements,  or,  filing 

tbat,  that  she  shall  abide  by  the  sums  in  the  securities  thereby  pro- 

^^ded.  Thus  there  was  a  clear  obligation  undertaken  by  Mr  Wright, 

in  consideration  of  which  his  daughter  gave  up  her  legal  rights. 

An  ample  consideration  was  given  by  the  husband  ;  and  I  cannot 

deal  otherwise  with  this  contract,  than  upon  the  principles  of  sacred 

jostioe;  so  that  it  is  impossible,  upon  a  fair  interpretation  of  the 

deed,  to  found  upon  the  renunciation  of  her  legal  rights,  without 

Asking  the  counter  part  into  view.      To  say  that  no  substantial 

l^cnefit  was  intended  to  be  held  out,  would  be  to  attach  blame,  by 

'^^^vuig  that  there  was  an  attempt  to  deceive  and  impose  upon  the 

pttties.  I  must  just  put  that  construction  upon  the  contract,  and  the 

Mduet  of  the  parties,  which  does  justice  to  all,  and  gives  to  the 

^kter  the  provisions  her  &ther  iotended. 

m2 


194 


DECISIONS  OF  THE 


No.  35, 


Clark  snd 
Spouse  V. 
Burns  and 
Others. 

Ophiion  of 
Court. 


87  Jan.  1S35.  I  agree  with  Mr  Keay,  that  we  ought  not  to  allow  letten 
which  passed  prior  to  the  contract,  to  interfere  with  the  deed. 
But  in  order  to  interpret  the  intentions  of  the  parties  in  relation 
to  the  obligations  in  that  deed,  we  are  entitled,  inter  fiuniliaiD,  (o 
look  to  every  scrap  of  paper  after  the  date  of  the  contract  as  le- 
gitimate evidence.  There  is  cieaf  evidence  of  Mr  Wright's  un- 
derstanding as  to  the  obligations.  The  holograph  memoranda  found 
put  up  among  his  papers  are  important.  The  memorandum  of  Mn 
Burns's  provisions,  the  body  and  backing  of  which  is  holograph  of 
Mr  Wright,  shews,  1st,  that  it  was  written  of  a  date  sabsequept  to 
the  date  of  the  marriage  written  on  it ;  and,  2dly,  Mr  Wrighfs 
understanding  as  to  his  obligation  when  that  document  was  writ- 
ten.    It  sets  forth  the  particular  sums  *  payable  to  her  at  her  &- 

<  ther*s  death  by  her  contract  of  marriage ;'  it  enumerates  amoo{[ 
these  the  half  of  the  ^  bond  for  L.  2250,  which  was  secured  orer 

<  Leitchtown  ;*  and  the  sum  *  which  loas  secured  over  Silvermill% 
^  but  which  was  obliged  to  be  received  by  Mr  Wright  at  thedeatk 
*  of  the  borrower  in  1829.'  This  document,  indeed,  &lls  little  short 
of  an  actual  settlement  in  Mrs  Burns's  favour,  so  clear  and  explicit 
is  the  meaning  and  import  of  Mr  Wright's  will  therein  set  forth. 
The  marking  on  the  memorandum  of  Mrs  Clark's  provisioRS  h 
also  an  important  piece  of  evidence.  Mr  Wright  there  deducts  the 
provisions  of  the  one  sister  from  those  of  the  other.  The  cor- 
respondence at  the  time  of  the  paying  up  of  the  Silvermills'  bond 
clearly  demonstrates  also  the  fixed  opinion  of  Mr  Wright  as  to  the 
binding  nature  of  his  obligation,  from  which  the  hasty  expressions 
made  use  of  by  his  daughter  would  not  induce  him  to  depart  h 
short,  Mr  and  Mrs  Burns  surrendered  their  legal  rights ;  the  fa- 
ther, on  the  other  hand,  became  bound  to  secure  them  in  these 
sums,  as  their  patrimony. 

ijord  Glenlee, — I  must  say  I  am  rather  inclined  to  agree  in  the 
views  taken  by  the  Lord  Ordinary,  both  upon  the  case  generallf) 
and  also  in  reference  to  Mrs  Burns's  claim  to  the  L.  1525.  The 
contract  itself  must  mainly  regulate  the  decision' of  this  point  No 
doubt,  certain  provisions  are  conceived  in  Mrs  Burns's  favour,  and 
partly  paid  at  the  time,  and  partly  postponed,  or  rather  reserved  by 
the  ^ther,  and  depending  on  a  contingent  event.  There  is  a  de- 
claration that  Mr  and  Mrs  Burns  shall  get  any  &rther  provi^oos 
he  may  give  in  his  settlements,  or,  in  the  event  of  intestacy,  the 
sums  of  money  which  may  be  standing  in  her  name  in  the  above- 
mentioned  securities  at  the  time  of  his  death,  reserving  to  bimseiff 
at  the  same  time,  power  to  uplift  these  securities,  and  taking  her 
bound  to  concur.  That  was  the  consideration  in  respect  of  which 
the  legitim  and  dead's  part  were  discharged.     If  he  failed  to  test) 


Clark  aod 
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or  if  he  pat  the  bonds  in  a  different  situation  previous  to  his  death,  27  Jan.  1835. 
I  do  not  see  that  Mr  and  Mrs  Burns  could  help  themselves.     They 
bad  DO  doubt  strong  expectations  of  something  being  left,  but  they  g'^  ^ 
entertained  that  expectation  under  the  chance  that  their  father  Bums  aod 
niglit  disappoint  them.     Suppose  Mr  Wright  had,  by  a  will,  left  ^^^^"' 
Un  Bums  a  small  sum,  could  she  have  objected  ?   The  result  we  Opinion  of 
arrive  at  is  this,  what  part  of  these  securities,  in  which  Mrs  Burns  ^°"'^ 
kad  an  interest,  was  truly  outstanding  at  Wright's  death  ?  The  cor- 
respondence does  not  alter  my  views  of  the  obligation.     Upon  tbi^ 
occMion  of  one  of  the  bonds  being  paid  up,  the  daughter  remon- 
strates for  finrther  security,  or  an  obligation  on  stamped  paper.     He 
fefoses,  and  refers  her  to  the  contract  itself.    As  to  the  Leitchtown 
bond,  he  says  he  did  not  wish  to  uplift  it ;  but  he  does  uplift  it,  and 
tbe  proceeds,  or  at  least  Mrs  Burns's  share,  (for  the  Clarks  looked 
better  after  their  interest,)  became  mixed  with  his  other  cash,  and 
vas  no  part  of  any  outstanding  security  at  the  time  of  his  death,  but 
is  really  and  truly  part  of  his  personal  estate  now  to  be  distributed. 

Ltrd  Meadowbank^  not  having  been  present  at  the  discussion  at 
tbe  bar,  gave  no  opinion. 

Lord  Medwy7i,^-^The  opinion  which  I  have  formed  upon  this 
ease  coincides  with  whafr  has  fallen  from  the  chair. 

Upon  the  main  points  involved  there  is  little  difficulty.  It  is 
dear  that  Mrs  Clark  did  not  discharge  either  her  share  of  the  exe- 
entry  or  legitim  ;  that  Mrs  Stewart  did  discharge  her  right  to  le* 
ptim,  bat  not  to  her  share  of  tbe  executry ;  and  that  Mrs  Burns,  in 
cottideration  of  certain  provisions,  did  discharge  both  these  claims. 

Bot  the  inquiry  remains,  how  effect  is  to  be  given  to  the  pro«* 
▼isioDs  in  Mrs  Bnrns's  favour,  in  respect  of  which  she  certainly  dis* 
dttiged  her  legal  rights.  Now,  looking  to  the  marriage-contract, 
it  appears,  that  besides  the  sums,  amounting  to  L.  3020,  payable 
on  ber  marriage,  it  was  declared  that  she  should  receive,  at  her  fa- 
tber^s  death,  whatever  farther  provisions  he  might  think  proper  to 
give  her  under  his  settlements ;  and  *  in  the  event  of  his  dying  in- 
'  testate,'  he  declared,  that  <  she  shall  be  entitled  to  the  various 
'soma  of  money  standing  in  her  name  in  the  after-mentioned  bonds 
'  and  securities.'  Then  there  is  an  enumeration  of  the  bonds,  fol- 
lowed by  these  words,  <  making  in  whole  the  sum  of  L.  2675, 

*  which,  with  the  sum  of  L.9020  sterling,  now  advanced,  makes  her 
I  patrimony  to  be  L.  5d95.'  There  would  have  been  no  difficulty 
i  tbe  ckiDse  had  stopped  here ;  but  it  proceeds  thus,  ^  which  sum 
*rf  L»8020,  the  additional  provisions  to  be  made  for  the  said 

*  Mary  Wright  in  her  said  father's  settlements,  or  in  place  thereof, 
'  tt  before  mentioned,  the  sums  of  money  which  may  be  standing 
'in  her  name  in  the  above-mentioned  securities  at  the  time  of  his 
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S7  Jan.  1835.  <  deatli,  8he,  the  said  Mary  Wright,  and  her  said  intended  hasband^ 
<  hereby  accept  of  *  in  full  of  legitim,  executry,  or  every  thing  else 
^*  she  could  claim  of  the  said  James  Wright,  her  father,  throogii 
<*  his  death,  or  the  death  of  her  mother,  or  in  any  other  manner  of 
**  way  whatever,  unless  her  said  father  shall  be  inclined,  from  good 
<^  will  and  favour  towards  his  said  daughter,  to  make  any  fistrther 
<*  provision  in  her  power.'* 

It  has  been  said  that  any  provision  beyond  the  L.8020  thus  de* 
pended  essentially  on  the  good  will  of  the  fiither.  But  the  words 
referred  to,  I  think,  apply  not  to  the  provision  of  the  bonds  enome* 
rated  in  the  contract,  but  to  the  other,  or  farther  provision  which 
he  reserved  power  to  make,  and  which  she  was  to  receive  instead  o( 
these  bonds.  But  he  made  no  new  provision,  and  her  claim  stands  on 
the  marriage-settlement.  Now,  I  do  not  think  that  the  subsequent 
words,  ^  sums  of  money  which  may  be  standing  in  her  name,'  can  ooo- 
trol  the  prior  destination  to  her  of  the  enumerated  bonds,  which  wotdd 
not  be  a  very  reasonable  construction  of  such  a  deed.  I  understand 
well  the  rule  of  law,  that  no  proof  by  colkiteral  circumstances  can 
be  allowed  to  control  the  terms  of  any  writing  where  the  meaning 
and  intention  of  the  parties  is  clear.  But  it  is  different  where  the 
object  is  to  discover  the  intention  of  the  parties;  and  it  does  a{h 
pear  to  me  that  Mr  Wright  did  not  mean  to  depart  from  his  original 
intention,  or  depart  from  his  stipulation,  to  give  Mrs  Burns  the  spe- 
cific sums  provided  in  the  contract.  There  is  clear  evidence  that 
he  did  not  mean  to  change  the  securities,  so  that  they  should  not  be 
standing  in  her  name  at  his  death,  and  repayment  of  the  two  was 
forced  upon  him  by  the  creditors  paying  them  up ;  and  in  the  G0^ 
respondence  with  his  daughter,  there  is  no  indication  of  any  change 
on  his  part  He  was  irritated,  no  doubt,  and  thought  her  ill  advised 
in  pressing  him  as  she  did  for  farther  security ;  but  still,  it  appears, 
he  intended  to  reinvest  the  money  in  her  name,  thought  himself 
bound  to  this,  and  tells  her  *  how  anxious  he  was  to  do  so.' 

I  lay  great  stress  on  the  holograph  memoranda.  In  one  of  these 
Mr  Wright  states,  that  the  specific  sums,  amounting  to  L.2675y 
were  payable  by  Mrs  Burns's  contract  to  her  at  her  father's  death; 
and  it  is  clear,  from  the  terms  employed,  that  this  memoranduoi  was 
made  subsequent  to  the  payment  of  both  bonds.  In  the  other  there 
is  a  clear  indication  of  his  estimate  of  the  provisions  of  his  two 
daughters,  Mrs  Clark  and  Mrs  Burns,  since  the  provisions  or  patri- 
monies  of  both  are  noted  down,  and  the  one  deducted  from  the 
other.  I  think  that  it  would  have  been  unreasonable  and  unnatural, 
that  a  party  giving  up  her  legal  rights  should  be  defeated  in  obtain* 
ing  what  was  provided,  as  the  consideration  in  respect  of  which  she 
alone  surrendered  those  rights. 
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The  Court  found,  that  Mrs  Clark  liad  not  discharged  her  claim  27  Jan.  1835. 
either  to  l^dm  or  dead's  part;  that  Mrs  Stewart  had  discharged    ^^'^V^^ 
her  daim  of  legitim ;  that  Mrs  Burns  had  discharged  her  claim  s^tuse  v. 
both  to  legitim  and  dead's  part,  but  that,  <  over  and  above  the  sum  Bums  and 

*  of  L.  3020  paid  down  to  her  on  the  day  of  her  marriage,  she  was  ^^^^"' 

'  fiirther  entitled,  at  her  father's  death,  to  claim  the  whole  of  the  judgment. 
'Sams  specially  provided  to  her  by  her  said  contract,  including 

*  therein  the  one-half  of  the  sum  that  stood  secured  by  bond  over 
( Leitchtown  for  L.  2250,  and  the  whole  of  the  suhi  of  L.  400  se- 
<  cured  over  Silvermills,  and  that  notwithstanding  of  any  change  in 

*  the  state  of  these  securities  in  the  lifetime  of  her  father ;'  and  re* 
mitted  to  the  Lord  Ordinary  to  hear  parties  on  the  other  matters  in 
the  conjoined  actions. 

UidMoHerejgr,  Ordinary.        For  Mrs  Clark,  JSjsojf  and  Chritimn.  W.  iZewiy, 

W.  8.  Agent.  For  Mrs  Stewart,  Skene  and  More*  For  Mrs  Burnsy 

Deem  o/Fae,  ^Hope,J  and  Speirs.       James  Wright,  W.  S.  Agent.        T.  Clerk. 

R. 


SECOND  DIVISION. 

No.  XXX VL  2m  January  1836. 

GEORGE,  EARL  OF  DUNMORE, 

against 

COLIN  MACINTURNER  and  Others. 

Abbitratiom. — Decree-arbitral  reduced^  in  respect  that  an  aversman 
took  a  final  cmd  important  step  in  a  submission  in  the  absence  ofi 
ind  without  notice  having  been  given  to  one  of  the  parties,  or  his 
knoum  agent. 

Ih  1821,  the  Earl  of  Danmore  and  Mr  Macinturner  entered  into  a 
submission,  for  the  settlement  of  all  disputes  relative  to  the  marches 
of  their  respective  lands  in  Argyleshire.  The  Earl  named  Archi-* 
hsU  Carrie,  and  Madntnmer  named  Robert  Harkness,  as  joint 
aibiters,  to  whom  power  was  also  given  to  appoint  an  oversman. 
Archibald  Yuill,  'writer  in  Greenock,  was  appointed  clerk  to  the 
labmission*  Duncan  Paterson,  writer  in  Inverary,  acted  as  Lord 
Dunmore's  agent  in  the  matters  submitted,  his  Lordship  being  resi« 
dent  at  Dunmore  Park  in  Stirlingshire.     Mr  Macinturner  resided 
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sd  Jan.  18S5.  on  hu  own  property,  and,  being  well  aoqttainted  with  the  subject- 
^"^'^^^    matter  in  dispute,  had  no  separate  agent 

™rl  a  Mac"  ^^  ^^^y  ^^^  ^  arbiters  yisited  the  ground,  and  led  a  proof » 
Entufner  ind  to  the  boundaries.  Befote  any  decree-arbitral  bad  been  pronoun* 
Others.  ^^^  Currie,  the  arbiter  named  by  Lord  Dunraore,  died,  in  Augost 

1632*  A  few  weeks  before  his  death  Archibald  Fletcher  wv 
named  as  oversman,  the  arbiters  baring  differed.  Immediateiy 
before  Currie's  death,  Lord  Dunmore,  being  dissatisfied  with  die 
manner  in  whirii  the  nomination  of  the  otersman  had  taken  place, 
applied  to  the  Sheri£^  and  obtained  an  interdict  against  Cunie, 
Macinturner,  Harkness  and  Fletcher,  prohibiting  their  interference 
with  the  line  of  marches.  This  interdict  was  served  on  the  three 
parties  last  named,  and  has  never  been  recalled.  Upon  the  peti- 
tion being  called  in  court,  Fletcher  obtained  leave  to  retain  it,  and 
it  has  never  been  returned.  Notwithstanding  of  the  interdict^ 
Fletcher  accepted  the  nomination,  and  prorogated  the  submission. 
In  September  1824,  Fletcher  visited  and  inspected  the  landoin 
question,  attended  by  Harkness,  the  surviving  arbiter,  and  by  Mac- 
inturner. No  one  attended  in  behalf  of  Lord  Dunmore,  and  no 
notice  of  the  intended  perambulation  was  sent  to  his  Lordship,  or 
to  his  agent  Paterson.  The  oversman,  on  the  17th  September, 
mentioned  to  Peter  Harvie,  a  superintendent  of  Lord  Dunmore's 
farming  operations  in  the  neighbourhood,  and  who  had  previously 
taken  no  part  in  the  proceedings,  that  he  intended  going  over  the 
ground  on  the  following  morning ;  but  Harvie  declined  to  attend. 
On  leaving  the  ground,  the  oversman,  along  with  Harkness  and 
Macinturner,  went  to  the  house  of  the  latter,  when  Yuill,  the  clerk, 
then  drew  up  a  minute,  in  terms  of  which  the  decree-arbitral  was 
afterwards  pronounced.  Yuill  sent  a  copy  of  this  minute  to  Pater- 
son, in  a  letter  dated  the  18th  September  1824;  and  Paterson,  in 
answer,  wrote  to  the  oversman^  forbidding  him  from  signing  any 
decree-arbitral  founded  on  the  proceedings  in  his  absence.  After 
the  lapse  of  two  months,  and  without  any  farther  visitation  of  the 
ground,  the  decree-arbitral  was  signed  by  the  oversman. 

Lord  Dunmore  brought  a  reduction  of  this  deci^e-arbitrali  fband** 
ing  on  various  allied  irreguhirities.  A  record,  and  additional  re* 
cord  rerum  noviter  venientium  ad  notitiam,  were  made  up.  Aittong 
Pursuer's  Other  objections,  it  was  pUaded  for  the  pursuer,  that  supposing  the 
decree-arbitral  pronounced  by  Fletcher  to  be  otherwise  unobjection* 
able,  it  was  a  sufficient  reason  for  reducing  it,  that  no  one  had  been 
present  in  the  pursuer's  behalf  at  the  perambulation  of  the  mardie^ 
no  instruction  having  been  previously  made  to  him  or  to  his  au- 
thorised agent;   Heggie  v.  Stark  and  Selkrig,    1st  Feb.  1825; 


Fleas. 
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Shupandotben  v.  Byckerdyke,  8*  DoufsRep.  102;  Erskine^  {Iwry,)  SB  Jin.  \9Q&i 
W19,  iL  194;  Olcfnnie,  24.  Feb.  1826.     Farther,  the  proceedings    ^^^V*^ 
of  the  oveitmaii  and  surnTiag  arbiter^  in  the  face  of  the  sabsisting  ^^[^  ^,  ^^l 

Blteidicty  were  illegal.  intumer  and 

Others. 

hmxfti — The  overseer  of  the  pursuer  was  bound  to  have  been  Defenders* 
ptten^  but  failed  to  attend.  Notes  of  the  orersman's  opinion  were  ^'^^ 
famidied  to  the  poisuer^s  kw-agent ;  but  neither  the  pursuer  nor 
Ub  agent  stated  any  objections  to  that  opinion,  nor  demanded  any 
•fo  inspection  of  the  ground^  although  the  decrees-arbitral  was  not^ 
eieeoted  till  two  months  after  Mr  Paterson  was  certiorated  of  the 
ifsnawD*8  opinion ;  Spearman  v.  Pitloh,  28th  Feb»  1828. 

Firtker,  the  interdict  had  lapsed  before  the  proceedings  of  the 
sfemnan  took  place.  Besides,  the  devolution  being  valid,  the  orers*- 
■BD  eoold  not,  and  ought  not  to  have  been  interdicted  from  proceed-* 
k;;  Abbot  i%  Skelton,  12th  May  1824;  Fraser  v.  Gordon,  5th 
Jsiy  1834. 

The  Lord  Ordinary  having  heard  parties,  held  the  &ct8  relevant 
to  reduce  the  decreet-arbitral ;  but  appointed  the  pursuer  to  state, 
vkether  he  demanded  farther  proof  of  averments  not  already  admits 
ted  or  proved  scripto*  His  Lordship  stated  his  views  upon  the  whole 
ose  in  a  note.     In  reference  to  the  above  dbjections,  he  stated : 

*  Ike  whole  proceedings,  at  the  second  inspection,  even  as  admitted, 

*  are  inconsistent  with  the  &ir  course  of.  an  arbitration.  Without 
'any  previous  notice  to  the  known  agent  of  the  pursuer,  who  had 
'eltt^  of  the  bumness,  and  had  attended  before,  the  whole  affair  is 
'  tnmnctedby  the  defender's  agent,  the  arbiter  named  by  him,  and 
'  the  OTesgman ;  and  the  attempt  to  get  a  tenant  of  the  pursUer,: 
'  who  was  known  to  have  no  charge,  to  attend  on  a  moment's  notice, 
'oaly  makes  the  matter  worse.' 

The  puiiuer  renounoed  farther  proof ;  but  before  the  Lord  Ordi-* 
>vy  could  decide  the  cause^  he  was  succeeded  by  Lord  Jeftey,  in 
the  Reduction  Roll,  and  therefore  ordered  cases,  intimating,  in  a  note^ 
Ui '  decided  impression,  that  sufficient  grounds  have  been  esta- 
'blished  for  reducing  the  decree-arbitral.'  Lord  Cockbum,  who 
■Meeded  Lord  Jeffrey,  made  avisandum  to  the  Court  with  the 


<I^  (AK&e4CZer&<^This  is  an  important  ease  in  reference  to  Opinion  of 
'tcnes-aibitral.    As  iardier  proof  has  been  waived,  I  shdl  lay  out  ^"'^ 
tf  view. all  db}eedoil8  foanded  on  disputed  and  unadmitted  aver-* 
Mils.    But  there  remain  foots  admitted  clearly  sufficient  to.  entitle 
■a  to  say,  that  the. essential  principles  of  justice  have  here  been 
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88  Jan.  1A35.  overlooked.     It  is  admitted  that  the  overomaD,  acoompaniedby  the 

EarTof  Dun-  8"'^^^'*?  ^'^''^'^^'j  *Dd  by  Macinturner,  the  defender,  afaighlandpro- 
moreo.  Mao  prietor,  versant  in  the  whole  matter,  and  knowing  the  ground 
oSera '  *"^    ^^^^*  ^^^  proceed  to  inspect  the  lands,  without  any  notice  hafing 

been  given  to  the  known  agent  of  the  pursuer.     Harvie,  to  whom 

Opinion  o£  intimation  is  said  to  have  been  made,  was  merely  the  servant  of 
Lord  Dunmore.  He  had  not  previously  taken  any  active  part  in  the 
proceedings,  and  accordingly  did  not  attend.  Then,  again,  the  in- 
spection  having  been  completed,  the  result  is  reduced  into  a  minote 
or  notes,  which  were  afterwards  embodied  literatim  in  the  deoee* 
arbitral.  And  though  Yuill  communicated  these  notes  to  PatexsoD, 
who  also  wrote  to  the  oversman,  the  gross  injustice  of  these  prenoin 
proceedings  could  not  thereby  be  affected.  Fletcher,  instead  of 
proceeding  as  he  did,  should  have  directed  the  clerk  to  intimate  to 
Lord  Dunmore  or  his  agent,  that  on  a  given  day  he  intended  to  in- 
spect the  marches.  He  should  have  certiorated  the  pursuer  or  his 
agent,  that  the  minutes,  if  erroneous,  must  be  objected  to  by  a  par* 
ticular  day.  I  am  quite  clear,  then,  that  proceedings  like  these,  ca^ 
ried  on  behind  the  back  of  Lord  Dunmore  and  his  agent,  were  con- 
trary to  the  principles  of  fair  dealing,  and  a  gross  violation  of  the 
principles  of  eternal  justice,  which  Lord  Eldon,  in  the  case  referred 
to^  held  to  be  indispensible  in  every  case  of  arbitration. 

Lard  GlenUe. — I  agree. 
■    Lord  Meadowbanh, — I  have  no  doubt  whatever  of  the  illegality 
of  the  procedure. 

Lord  Medtoyru — I  am  of  the  same  opinion  in  regard  to  the  nullity 
of  the  proceedings  on  the  part  of  the  oversman,  because  he  took 
the  final  and  important  step  in  the  submission,  in  the  absence  of, 
and  without  notice  having  been  given  to  the  pursuer  and  his  known 
agent.  There  would  have  been  no  harm  in  the  oversman  taking 
Harkness,  the  surviving'arbiter,  along  with  him,  provided  Fbtenon 
also  had  been  present  in  behalf  of  Lord  Dunmore,  when  bothpardes 
might  have  given  the  necessary  explanations.  In  short.  Lord  Dnn- 
more's  interest  was  completely  overlooked;  and  the  proceedings 
have  not  been  conducted  in  such  a  manner  as  to  secure  the  means 
of  a  fair  award. 

With  regard  to  the  interdict,  the  defenders  are  mistaken  in  sop* 
posing  it  had  fallen.  An  interdict  will  &11  to  the  ground,  with  the 
complaint  on  which  it  proceeds,  if  not  called  in  Court  within  a  year 
from  its  date ;  but  if  the  complaint  has  been  called  in  Court,  it  be- 
comes a  depending  process,  and  may  be  revived  at  any  time  with- 
in forty  years.  Here  it  appears  the  complaint  was  called  in  Conrtf 
and  the  oversman  took  it  to  answer,  so  that  the  interdict  did  not 
fall ;  and  it  appears  to  be  also  a  good  objection  to  the  proceedings^ 
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tbat  Fletcher  went  to  the  ground  in  the  knowledge  of  it,  and  thus  SB  Jao.  1835. 
aeted  lo  the  fiice  of  a  subsisting  interdict*  ^"^^V^^ 

The  Court  decerned  in  the  reduction.  mw  »^  MmI 

intumer  and 
UmSm  Ordioary,  Ifoncret^and  CoMtim.  Act  J,  A,  Mwray  and  Jo.  TaiU  Others. 

Tmii  Yowuf,  W.  S.  Agents.  Alt  Dean  o/Fac.  (Hope,)  and  Marshall, 

Jama  Stanri,  S.  a  C.  Agent         F.  Clerk.  Judgment 

R. 


FIRST  DIVISION. 

No.  XXXVII.  29th  Jmuary  1836. 

Colonel  ROBERT  HENRY 

against 
DAVID  BURNS,  and  the  TRUSTEES  of  the  deceased 
Henrt  Hepburn,  and  DAVID  HEPBURN. 

Arbitration. — Assignation. — One  of  the  parties  to  a  submission 
hamnjj  hefore  decreet  was  pronounced^  assigned  all  right  which  he 
had  against  t/ie  other  in  favour  of  a  third  party^  with  power  to  him 
to  obtain  decree  in  his  own  name^  and  the  arbiters  accordingly  having^ 
tfin  an  objection  stated  by  the  other  party ^  pronounced  their  decree- 
arbitral  in  name  of  the  assignee^ — held^  in  an  action  of  reduction 
thareofj  on  the  ground  of  the  incompetency  of  Hie  proceedings^  t/iat  it 
wu  eompetentfbr  the  carbiters  so  to  give  out  tiieir  decree^  and  the  de^ 
fioces  accordingly  sustained 

The  defender,  David  Burns,  acted  for  several  years  as  agent  for 
Ae  panoer,  Colonel  Henry,  and  in  18t)9  it  was  agreed  that  the 
Mounts  between  them  should  be  settled  by  arbitration ;  and  a  sub* 
■imm  was  accordingly  entered  into,  (31st  July  1830,)  bearing, 
that  the  parties  ^  have  submitted  and  referred,  and  hereby  submit 

*  and  refer  all  demands,  claims,  disputes  and  differences  between 
'  them  upon  any  account,  occasion  or  transaction  whatever,  to  the 

*  smicable  decision,  final  sentence,  and  decreet-arbitral  to  be  pro- 

*  nounced'  by  the  arbiters  therein  named.  The  deed  contained  the 
ttoal  powers;  and  it  was  inter  alia  declared,  <  that  although  either 

*  of  the  parties  shall  die  before  decreetrarbitral  be  pronounced  in 

*  this  sabmission,  the  same  shall  nevertheless  continue  in  full  force, 
'  and  be,  with  the  decreets-arbitral  to  follow  hereon,  binding  upon 
'  the  heirs  and  representatives  of  the  party  deceasing,'  &c. 
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99  JAn.  1S36.  The  arbifceTB  accepted  of  the  submission.  A  rariety  of  proceed* 
^*^V^^    ings  took  place  under  it,  and  full  notes  were  issued  by  the  arbiten^ 

Buna  &c.  Containing  their  views  of  the  respective  claims  of  the  parties.  But, 
before  decreet  was  pronounced,  the  present  defender.  Burns,  (in 
February  1830,)  granted  an  assignation  of  his  claim  against  the  p^^ 
suer  to  the  late  Henry  Hepburn,  and  his  heirs  and  executors,  (and 
whose  trustees  are  the  other  defenders  in  the  present  action,)  <  with 

*  power  to  him,  (the  said  Henry  Hepburn,)  to  obtain  decreet  or  de- 

*  creets-arbitral,  interim  or  final,  in  his  own  name,  or  to  sue  for  and 

*  receive  payment  of  such  as  may  be  obtained  in  my  name.'  A  mi- 
nute was  thereafter  lodged  in  the  submission  by  Hepburn,  narratiog 
the  assignation,  and  craving  that  the  arbiters  would  issue  decree  in 
his  favour  accordingly,  for  the  sums  which,  as  expressed  in  their 
notes,  they  held  to  be  due  by  the  said  Colonel  Henry  to  the  said 
David  Burns. 

The  pursuer,  however,  objected  to  the  competency  of  thus  intro- 
ducing Hepburn  as  a  party  to  the  submission,  and  to  decree  being 
pronounced  in  his  name ;  but  after  considerable  discussion,  the  a^ 
biters  pronounced  their  decree-arbitral,  (3d  June  1881,)  containing 
various  articulate  findings  relative  to  the  accounting  between  the 
parties,  and  finding,  upon  the  whole,  that  there  was  owing  by  the 
pursuer  to  David  Burns,  as  at  the  date  of  the  decree,  a  sum  of 
L.529:2:6,  including  interest;  and  further,  finding  *  that  Mr 
*•  Henry  Hepburn  has,  in  virtue  of  the  assignation  duly  intimated, 

*  produced  by  him,  right  to  the  sum  so  found  due  to  Mr  Darid 
^  Burns,  and  is  entitled  to  have  decree  in  his  name  and  favour  for 
<  the  same,  subject  always  to  the  conditions  after  specified,'  &c. 

Of  the  same  date  with  this  decree,  Henry  Hepburn  granted  an 
assignation  of  all  claims  in  his  persoli  in  favour  of  the  other  de- 
fender, David  Hepburn,  which  assignation  was  duly  intimated  to 
the  pursuer,  and  the  decree  subsequently  put  on  record. 

Thereafter  the  pursuer  brought  the  present  action  of  reduction 
of  the  decreet,  on  the  ground,  inter  alia,  of  wilful  corruption;  but 
this  was  afterwards  departed  from,  and  the  challenge  confined  to 
the  alleged  incompetency  of  introducing,  instead  of  one  of  the  ori- 
ginal parties,  another  individual,  the  assignee  of  that  party,  as  the 
direct  party  to  the  submission,  and  of  the  arbiters  pronouncing  de- 
cree in  favour  of  the  assignee^  and  not  of  his  cedent,  notwithstand- 
ing a  timeons  objection  to  such  a  course  of  proceeding  on  the  part 
of  the  pursuer,  by  which  both  the  arbiters,  and  Burns  and  his  as- 
signee, were  duly  put  on  their  guard. 

The  Lord  Ordinary  ordered  cases  to  be  reported  to  the  Court, 
and  added  the  following  note : 

<  The  principal  question  which  arises  in  this  case,  now  that  the 
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ehiifw  of  eorrapt  partiality  are  wholly  reoioved  from  it»  appeara  99  Jan.  Ift3&: 
to  tbe  Lord  Ordinary  to  be  in  a  great  measure  new,  and  of  eonn  ^"^^V^^ 
Biderable  importance.  The  question  is,  whether,  where  a  subt  ^^^^^ 
nittion  has  been  entered  into  between  two  parties  £ENr  the  decision 
of  all  questions,  claims,  and  disputes,  at  that  time  existing  between 
diem^  it  is  competent  for  one  of  the  parties,  by  special  assignation, 
to  convey  his  contingent  claim  under  the  submission  to  a  third 
part^,  to  the  effect  of  enabling  that  third  party  to  make  appears 
aoce,  and  become  directly  the  party  in  the  arbitration  ?  And  whe- 
ther it  is  competent  for  the  arbiters  to  give  decree  to  that  a^sigp 
nee  nominatim,  notwithstanding  an  objection  by  the  other  par^ 
to  the  competency  of  the  proceeding?  The  Lord  Ordinary  has 
difficalty  in  thinking  that  such  a  decree  is  competent ;  for  a  sub^ 
mmma  being  merely  a  contract,  and  the  motives  and  good  iaith 
on  which  it  may  be  entered  into  very  oftep  depending  on  the  know** 
ledge  of  the  character  of  the  person  who  is  the  other  party  to  il^ 
it  leems  to  be  diflScult  to  say  that  either  of  the  parties  can,  by  his 
voluntary  act,  change  the  nature  of  it,  so  as  to  compel  his  oppcft* 
B^t  to  proceed  in  such  a  transaction  with  a  third  party,  with  whom 
he  never  agreed  to  enter  into  any  arbitration.  I  may  be  willing 
to  enter  into  an  arbitration  with  a  friend  or  neighbour,  for  the  set^ 
tieffleat  of  accounts  between  us ;  or  even  to  submit  a  disputed  mat^ 
terwith  a  person  whom,  though  I  have  differed  with  him,  I  know 
to  be  a  man  of  honour  and  feimess,  rather  than  go  into  a  court 
of  lav;  and  yet,  if  I  had  expected  to  have  for  my  opponent  per- 
haps the  moat  notorious  and  troublesome  litigant  in  the  courts  of 
the  country,  I  would  not  have  entered  into  any  such  contract. 
With  a^ew,  therefore,  to  the  bona  fides  of  arbitrations,  it  seems 
to  be  an  important  question,  whether  siioh  a  change,  in  an  essen- 
tial point  at  the  transaction,  can  be  forced  upon  a  man  against  his 
viU? 

'  Cases  of  bankruptcy  have  occurred.  But  though  such  cases  are 
not  free  from  doubt  in  principle,  they  do  not  reach  the  present 
ctte ;  for,  in  such  cases^  there  is  no  voluntary  assignation  of  the 
pardcalar  claim  in  the  arbitration.  The  immediate  interest  in  it 
nerely  passes  by  the  act  of  the  law  with  the  other  estate  of  the 
hankropt,  and  the  bankrupt  himself  continues  to  have  a  dieeot  in- 
tareit  The  trustee  is  merely  sisted  to  enable  him  to  go  on.  fiu( 
if  it  be  essential,  in  order  to  make  a  submission  binding  with  the 
hdr  of  ike  party,  that  this  should  be  expressly  provided,  it  is  diffi* 
^t  to  see  how,  without  any  snch  clause,  it  should  be  made  to  pass 
m  the  aaoch  stronger  case  of  an  assignee.' 

Pkadid  for  the  puisuer-^The  whole  powers  of  the  arbiters  named  Pursuer** 

Pleas. 
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99  Jan.  I838w  in  a  Submission  are  dependent  upon  the  terms  of  the  agreement; 
and  every  thing  that  they  do,  to  have  any  effect,  must  be  in  conform 
mity  thereto,  and  within  the  limits  of  the  contract;  ErsL  iv«  3.  29. 
and  32.  In  entering  into  a  submission,  parties  proceed  upon  a  com* 
plete  view  of  the  whole  matter,  and,  in  particular,  regard  is  bad 
by  each  to  the  character  of  his  adversary ;  it  being  so  much  in  the 
power  of  the  parties  to  such  a  proceeding,  to  render  it  a  satis&ctory 
mode  of  adj  ustment,  or  the  reverse.  The  most  express  words,  there* 
fore,  would  be  required  to  validate  an  extension  of  it  to  others  than 
the  parties  contracting.  Unless  it  distinctly  appear  that  a  substitution 
of  others  was  in  contemplation,  none  ought  to  be  permitted.  It  is 
accordingly  laid  down  by  Erskine,  iv.  3.  29,  that  a  submission  oon- 
'Ceived  in  the  usual  terms  expires  '  by  the  death  of  one  of  the  sub* 
'  mitters ;'  and  in  the  present  case,  in  order  to  avoid  this  legal  con* 
sequence,  it  is  expressly  provided,  that  notwithstanding  the  death  of 
either,  the  submission  should  be  binding  upon  their  heirs ;  and  that 
the  arbiters  should  be  empowered  to  determine  the  matter  submitted 
as  if  no  such  death  had  happened,  <  any  law  or  practice  to  the  con* 
^  trary  notwithstanding ;'  thus  shewing  the  intention  and  understand- 
ing of  the  parties.  But  if  an  express  clause  be  necessary  to  entitle 
an  heir  to  become  a  party  to  a  submission,  a  similar  provision  mosti 
a  fortiori,  be  necessary  to  continue  a  submission  in  force,  in  the  case 
Df  one  of  the  parties  assigning  his  claim  to  another,  to  the  effect  of 
the  latter  becoming  a  party  to  the  contract  A  provision  for  the 
continuance  of  the  submission,  in  the  event  of  the  death  of  either 
of  the  parties,  is  no  extension  of  the  contract,  or  of  the  power  of 
the  arbiters,  to  the  case  of  one  of  the  parties  divesting  himsdf  of 
bis  claim  in  favour  of  an  assignee.  On  the  contrary,  the  special  pro* 
vision  for  the  one  plainly  infers  an  exclusion  of  the  other.  On  the 
^me  principle,  it  has  been  held,  that  a  submission  fiills  upon  the 
marriage  of  one  of  the  submitters,  if  a  female ;  Lady  Elizabedi 
Maidand,  18  May  1796,  II.  F.  C.  507,  M.  641. 


Defenders* 
Pleas. 


Answered — It  cannot  be  successfully  maintained,  that  the  mere 
fact  of  an  assignation  being  made  of  a  claim  under  discussion  before 
arbiters  will  vitiate  the  proceedings.  But,  in  the  circumstances  of 
the  present  case,  it  is  necessary  for  the  pursuer  to  maintain  this 
position,  in  order  to  support  his  argument.  The  proceedings  in 
the  submission  were  brought  to  a  close  by  the  parties  submitters 
themselves.  No  one  but  the  original  claimant  himself  conducted  the 
proceedings ;  and  the  assignee  did  not,  during  the  discussion,  make 
any  appearance,  or  become  directiy  a  party  to  the  arbitration.  The 
facts,  therefore,  do  not  raise  the  question  of  the  pursuer  having  been 
compelled  to  proceed  in  the  arbitration ;  for  it  was  not  till  the  dis- 
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coMon  was  closed,  and  the  arbiters  were  prepared  to  pronounce  29  Jan.  I83& 
llwir decreet,  that  the  assignee  stepped  forward,  and  maintained  that    ^^y^^ 
tke  decree  ought  to  be  pronounced  in  his  name.    The  simple  ques*  BurMk  &c. 
tioD  therefore  is,  whether  the  mere  &ct  of  the  decree  being  so  u 


wiU  be  destractiye  of  the  decree  ?  K***"' 

It  may  be  true,  that,  in  some  cases,  the  transference  of  the  interest 

(D  a  third  party  may  raise  weU*founded  objections  to  the  jurisdiction 

of  the  arbiters  on  the  part  of  the  cedents  opponents ;  but  no  special 

orsubttantiye  ground  of  objection,  (such,  for  instance,  as  any  alleged 

connexion  between  the  assignee  and  the  arbiter,)  being  proponed, 

and  no  injury  being  alleged,  a  mere  general  allegation,  that,  by  the 

as^nation,  the  proceedings  may  become  more  troublesome,  cannot 

be  raffident  to  deprive  a  party  of  his  indisputable  right  to  assign 

every  claim  of  debt  in  his  person,  or  to  prejudice  the  rights  of  those 

ebuBiiog  under  him,  whether  as  creditors  or  as  voluntary  assignees. 

The  whole  property  of  any  individual  is  by  law  available  to  all 

hnring  right  under  him..     It  may  be  attached  by  his  creditors,  or 

it  nay  be  taken  by  third  parties,  in  virtue  of  voluntary  assig^tiom 

It  is  a  mere  accessary  that  his  right  to  the  subject  should  at  the 

tone  be  in  dependence,  either  in  a  court  of  law,  or  before  arbiters^ 

The  fact  of  its  being  so  attaches  itself  to  the  subject  as  an  accessory 

emdition,  and  passes  along  with  the  right  to  the  third  party.     He 

cannot  obtain  the  right,  and  shake  himself  free  from  the  law-suit,  or 

from  the  submission.     But  if  the  assignee  be  thus  bound  by  what 

his  cedent  has  done  in  relation  to  the  subject,  it  surely  cannot  be  held, 

tha^  in  a  mutual  contract,  such  as  a  submission,  although  it  is  not 

open  to  one  party  to  decline  the  contract,  it  is  nevertheless  in  the  power 

of  the  other  to  destroy  it,  unless  some  legal  ground  of  objection  be 

itated,  why  the  submission  should  not  be  binding  as  on  him  with 

the  assignee,  as  with  his  author,  the  cedent* 

Where  any  real  or  substantive  ground  of  objection  to  the  assig* 
nation  can  be  stated,  the  opposite  party  has  effectual  means  of  pro- 
tecting himself;  but  in  the  absence  of  such,  the  issue  of  the  cause 
submitted  is  in  the  hands  of  the  arbiters,  and  the  result  is  a  matter 
ID  which  every  one  deriving  right  from  the  parties,  or  claiming  un- 
der them,  whether  as  creditor  or  as  assignee,  has  a  legal  interest. 
Neither  of  the  parties  can  recall  the  consensual  jurisdiction  confer- 
^  on  the  arbiters,  who  come  into  the  place  of  the  ordinary  courts 
<>f  law.   A  claimant  in  this  court  of  consensual  jurisdiction,  equally 
OS  if  the  claim  were  under  discussion  before  a  Lord  Ordinary,  is  en- 
^ded  to  assign  his  claim ;  and  the  assignation  must  be  effectual,  or  his 
cceditors  may  attach  it,  and  their  diligence  will  transfer  to  them  their 
debtoi^s  mterest  in  the  claim.    An  assignee,  whether  voluntary  or  ju- 
Aidal,  may  appear  for  his  interest  in  a  court  of  law,  and  there  is  no 
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SO  Jan.  1835.  reason  wby  he  should  not  do  so  in  a  submission ;  oertaiiilj  nonef 
when  his  appearance,  as  in  the  present  case,  is  only  to  the  effect  of 
obtaining  the  decree  to  be  issued  in  his  own  name.  Upon  these 
grounds,  it  has  been  dedded  that  the  judicial  assignation  effeeferi 
by  sequestration  does  not  put  an  end  to  the  submission,  but  that  it 
subsists  to  the  effect  of  allowing  the  trustee  to  appear;  so  that  if 
he  does  not  appear  when  duly  warned  of  its  dependence,  the  de» 
eision  of  the  arbiters  will  be  conclusive ;  Barbour  v.  Wright,  DUl 
Nov*  1811 ;  Grant  v.  Girdwood  and  Co.  23d  June  1820 ;  Andeison 
V.  Wood,  25th  May  1821. 


opinion  of 
Couru 


Judgment 


At  the  advising,  the  Cotirt  were  unanimously  of  opinion,  that  «o 
the  general  point  which  here  occurred,  there  being  no  special  objeo* 
tion  to  the  assignation,  there  were  no  grounds  for  reducing  the  de* 
ereet-arbitrai»  Their  Lordships  did  not  participate  in  the  difficulty 
which  had  occurred  to  the  Lord  Ordinary;  nor  could  they  distinguish 
the  case  on  principle,  from  the  ordinary  one  of  a  trustee  on  the 
estate  of  a  sequestrated  bankrupt  being  entitled,  in  virtue  ti  the 
general  conveyance  in  his  favour,  to  carry  on  the  proceedings  in  s 
submission  entered  into  by  the  bankrupt  The  effect  of  the  sub» 
mission  could  not  be  to  prevent  one  of  the  parties  from  assigniDg 
all  claims  he  might  have  against  the  other  in  &vour  of  a  third  party 
not  connected  in  any  way  with  the  arbiters ;  and  he  did  so  cum  omoi 
onere,  the  assignee  being  equally  bound  by  the  submission  as  the 
cedent  In  the  present  case  there  was  the  less  ground  far  the  ob- 
jection to  the  decreet^arbilral ;  because  the  proceedings  in  the  sub* 
mission  were  nearly  terminated  at  the  date  of  the  assignation;,  and 
the  only  objection  was  to  the  decree  going  out  in  the  name  of  the 
assignee,  an  objection  merely  in  point  of  form,  and  which  eqoaliy 
occurred  in  the  case  of  a  trustee  on  a  sequestrated  estate. 
•  The  Caurtj  therefore,  repelled  the  leasoos  of  reduction,  and  as- 
soilzied the  defenders  from  ^e  oondiisions  of  the  libel,  and  decerm 
ed,  and  found  expenses  due. 


Lard  Mottcreiff,  Ordinary. 
^ffope^J  Cowan, 
Agents.         D.  Derk. 


Act.  Skene  and  A,  W9od.  Alt,  Dmn  ofFm* 

W,  (-  J.  B,  Doughs,  W.  S.  and  Geor^  Riichit^  W.  S. 


c. 
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FIRST  DIVISION. 
No.  XXXVII L  SUt  January  1835. 

JAMES  COCHRAN 

against 

ROBERT  MACLAREN. 

Bankrupt. — Sequestration. — Statute  53.  Geo.  Ill,  c.  137.— ♦ 
A  ioU'keepeTf  who  teas  at  the  same  time  a  licensed  spirit-dealerf 
hdd  to  be  liable  to  sequestration  under  the  statute.  2.  A  cautioner 
kaving  rendered  his  debtor  bankrupt  by  incarceration^  and  having 
allowed  more  than  four  months  la  elapse  after  the  date  of  the  incar* 
eeratioH  before  he  applied  for  sequestration — AeW,  that  the  applica^ 
Hon  was  thereby  rendered  incompetent,  although  the  party  continued  in 
jail  down  to  the  date  of  the  application^ 

The  respondent,  Maclaren,  wlio  bad  previously  been  engaged  in 
business  as  a  merchant,  became  tacksman  of  the  toll-bar  at  Port  Dun«- 
i»  at  Whitsunday  1830,  and  he  obtained  licenses  from  the  Jus- 
tices of  Peace  for  Lanarkshire  in  1829,  1830,  and  1831,  in  terms  of 
tbeact9.  Geo.  IV,  c.  54,  <  to  keep  a  common  inn,  ale-house,  or 
^  netaalling-house ;'  and  he  accordingly  bought  quantities  of  ale 
md  spirits,  &c.  1»^hich  he  sold  by  retail  to  the  public,  while  he  re* 
Buned  keeper  of  the  toll-bar,  which  he  did  until  Whitsunday  1832. 
Maclaren  being  unable  to  pay  his  rent,  the  petitioner,  Cochran, 
beeame  security  for  him,  by  becoming  drawer  of  a  bill  for  L.184, 
Ids.  6d.  (dated  27th  Nov.  1832,)  and  payable  four  months  after 
^,  which  was  accepted  by  the  bankrupt  and  another  party,  his 
trustee.    The  bill  was  dishonoured,  and  the  petitioner  was  ultimate- 
ly obliged  to  make  payment  of  the  sum  of  L.121  :  19  :  5  to  ac- 
coant  of  it,  and  he  afterwards  received  an  assignation  to  the  bill  and 
diligence  from  the  payee,  the  treasurer  to  the  Port  Dundas  trustees. 
Thereafter  the  petitioner  raised  diligence,  by  homing  and  cap- 
uon,  against  Maclaren,  in  virtue  of  which  he  was  incarcerated  in 
the  jail  of  Glasgow,  11th  Dec.  1833,  and  he  remained  in  jail  till 
September  following,  when  the  present  petition  for  sequestration 
vas  presented. 

In  defence,  it  was  olgected—h  That  the  defender  did  not  belong  Pursuer's 
to  any  of  the  classes  whose  estates  were  subject  to  sequestration. 
He  bad  not  been  engaged  in  trade  or  merchandise  since  1826.   His 
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Ptonuer's 
Pleai* 


31  Jan.  1835.  only  occupation  bad  been  that  of  a  tacksman  of  tolls,  and  the  debt 
on  which  the  present  application  proceeded  had  relation  solely  to 
his  obligation  for  rent  as  a  tacksman  of  tolls,  2d,  The  statute  pro- 
vides, that  if  a  person  following  any  of  the  occupations  there  set 
forth  shall  have  been  duly  made  bankrupt  by  diligence,  then  <  it 

<  shall  be  lawful  for  any  creditor  of  the  said  person,  whose  debt  shall 

<  amount  to  the  sum  of  L.100,  at  any  time  within  four  calendar 
(  months  of  the  last  step  of  the  said  diligence,  to  apply,  by  summary 
*  petition,  to  the  Court  of  Session,  for  sequestration  of  the  said  debt- 

<  or's  estate.'  The  diligence  here  was  used  on  the  biH  of  which  the 
petitioner  was  the  drawer.  The  last  step  of  that  diligence  was  the 
incarceration  of  the  respondent  under  the  letters  of  caption.  That 
took  place  on  the  11th  of  December  1883 ;  but  the  petitioner  did 
not  apply  till  19th  September  1884^  being  about  nine  months  after 
the  but  step.  When  sequestration  is  applied  for  with  the  concurrence 
of  the  bankrupt,  no  time  is  limited,  and  even  diligence  is  not  neces- 
sary. But  where,  as  in  the  present  instance,  it  is  made  by  a  cre- 
ditor, without  the  concurrence  of  the  bankrupt,  such  creditor  has 
no  titie  to  make  the  application  under  the  statute,  unless  he  make 
it  at  some  time  <  within  four  calendar  months  of  the  last  step  oi 

<  the  said  diligence.' 


Befender'i 
Fleat. 


Answeree^l,  Independentiy  of  the  trade  and  dealings  carried 
on  by  Madaren  previous  to  1830,  which  undoubtedly  were  suffi- 
cient to  subject  him  to  sequestration,  his  transactions,  since  he  be- 
came tacksman  of  Port-Dundas  toll-bar,  were  such  as  to  bring  him 
within  the  words  and  spirit  of  the  statute ;  for  during  the  two  yeats 
that  he  remained  there,  he  carried  on  extensive  transactions  as  a 
spirit^ealer,  keeping  a  public  house,  selling  to  private  families,  and 
transacting  the  whole  routine  usual  in  such  a  trade.  He  was,  in 
fact,  a  regular  licensed  dealer  and  trader ;  and  this  business  and  oe- 
eupatioa  he  carried  on  down  to  the  time  of  his  incarceration. 

2.  The  limitation  of  four  months,  in  regard  to  the  application  for 
sequestration,  appears  to  have  been  introdoced  for  the  purpose  of 
allowing  the  debtor  to  recover  his  smtus  by  the  lapse  of  a  given 
tine,  although  he  should,  at  one  period,  have  been  incarcerated  un- 
der a  regular  diligence.  The  character  of  bankruptcy  is  not  m- 
delible,  and  therefore,  if  a  party  be  made  bankrupt  by  incarceration, 
but  immediately  pays  th^  debt  aQd  is  liberated,  it  is  very  clear  that 
any  application  for  sequestration  of  his  estates  by  another  credits 
must  be  made  within  four  months  of  the  date  of  the  incarceration ; 
and  after  that  period  the  character  of  bankruptcy  is  wiped  off,  and 
a  new  series  of  diligence  must  be  commenced,  and  carried  into  ef> 
feet.   But  the  last  step  of  diligence  (whidi,  in  thiscase,  was  the  aet 
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«f  iaeveendoii,)  coDtiniics  in  operation  until  liberation  takes  place.  31  Jan.  I835i 

It  is  BO  doubt  true,  tbat  more  than  foor  months  had  elapsed  since    ^"^^V^ 

tke  act  of  incarceration,  befiHre  the  present  application  was  made,  ^^^i^^^' 

Bit  the  respondent  had  since  been  liberated  i  and  when  the  peti-      -*-— 

tin  for  seqaestntion  was  presented,  he  was  in  jaiL     Ultimate  dili-  pj^"  ^ ' 

gnoe  was  in  full  force  against  him.     He  bad  since  recorered  his 

N^Birf  status  by  die  cessation  of  extreme  diligence,  but  was  at  tlie 

iae  an  imprisoned  bankrupt.     The  execution  of  the  caption  could 

Bit  be  sud  to  be  the  last  step  of  diligence,  for  that  execution  was 

tnl^  the  means  by  which  the  diligence  of  the  law  received  its  foil 

cfect 

Hie  Cawrt  ordered  a  condescendence  as  to  the  alleged  dealings  judgment. 
tf  &e  bankrupt,  and  in  this  they  were  set  forth  as  stated  in  the 
iimitive.  On  advisiflg  the  ccmdescendeiice' with  answers,  their 
ioidships  were  itoanimoasly  of  opinion,  that  the  dealings  of  the 
luiknipt  were  such  as  rendered  him  liable  to  sequestration ;  but 
ftnr  Lordships  were  also  of  opinion,  that  nMNre  than  four  months 
Isring  elapsed  since  the  date  of  the  bankrupt's  incnrc^ration, 
(lUdi  they  held,  muder  the  words  of  the  statute,  to  be  the  last  step 
rfdie  diligence  against  him,)  the  present  application  was  rendered 
IneMBpetent,  and  they  therefore  refosed  the  petition, 

^IbeFMtioiMr.  SmttjfML  Ah».  HmOtm,  W.  a  Agent.  Alulkatof  ^ 

Ae.  (Htfa,J  BmmA        WoOmnpotm  t  ifacft,  W.  &  Agtata.        B.  Clerk. 

C. 
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FIEST  DIVISION. 
No.  XXXIX.  3\8i  Jamary  18S5. 

ELIZABETH  MISBET 

offoinit 

JAMES  JOHN  ERASER,  W,  S. 

'twr.  —  Judicial  Factor. — A  tettator^  by  a  trust^ietUemaU, 
^omMged  ki$  property  to  three  trutieesy  aitd  to  the  ettrmvor  or 
woiMTt  of  Mtfin,  ybr  certem  purposes  Adored  therein,  wiik 
P'VMr  to  them,  t»  aeeume  additional  true^eSf  ^  recommending  to 
*ttesi  nffser  to  aUow  then'  numlfer  to  be  redueed  below  two,  with- 
'out  at  kaet  supplying  the  d^lciency  /  and  declaring^  thaiy  *  im 
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31  Jan.  1835.      <  the  event  of  their  number  amounting  to  two^  the  concurrence  of 
.^T^^        <  both  shall  be  requisite j  without prefudice^  nevertheless^  to  the  act' 

FraMv.^  ^  *^'  ^f^  Mit^fe  trustee^  t»  case  there  shall  at  any  time  happen  to 

*  be  no  more  than  one  in  the  existing  nomination.*  The  trustees 
named  accepted,  and  for  some  time  acted  as  such  One  of  them^ 
however,  having  gone  abroad  animo  remanendi,  another  having 
died,  and  the  third  having  proceeded  to  act  as  sole  trustee,  without 
taking  any  steps  for  the  appointment  of  additional  trustees,  the 
Court,  on  the  application  of  the  parties  interested  in  the  funds,  op- 
pointed  a  judicial  factor. 

By  deed  of  setdement,  (28th  Dec  1829,)  the  late  Mrs  Black  con- 
veyed to  <  James  Jackson  Maclachlan,  presently  residing  in  Dablin 

*  Street,  Edinburgh,  Mr  James  John  Fraser,  writer  to  the  signet^ 
^  (the  respondent,)  and  Walter  Finlayson,  writer  to  the  signet,  as 

*  trustees,  for  the  purposes,  and  with  and  under  the  burdens,  pro- 

<  visions,  declarations,  and  reservations  herein  after  expressed,  or  to 

*  such  of  them  as  shall  accept,  and  to  the  survivors  and  survivor  of 

<  them,  and  to  such  other  person  or  persons  as  may  hereafter  be 

<  named  by  myself,  or  assumed  by  my  siud  trustees,'  the  whole  pro« 
perty  which  should  belong  to  the  testatrix  at  her  death.    <  More- 

<  over,  I  hereby  nominate  and  appoint  my  trustees,  before  named  and 

<  referred  to,  my  sole  executors  and  administrators  of  my  moveable 
^  estates,  and  universal  legators,  to  the  exclusion  of  my  nearest  of 

<  kin  and  all  others;'  and  it  is  provided,  <  I  likewise  authorise  and  em- 

*  power  my  trustees,  before  named  and  referred  to,  to  assume  as 

<  trustees  along  with  themselves,  or  in  place  of  any  of  themselves 

<  who  may  happen  to  fail,  such  person  or  persons  as  they  may  tliink 

<  proper,  recommending  to  them  never  to  allow  their  number  to  be 

<  reduced  below  two,  without  at  least  suppljring  the  deficiency,'  &c.; 

*  providing  always,  that  when  the  number  of  trustees  shall  amount 

*  to,  or  exceed  three,  a  majority  of  them  shall  in  all  cases  be  a  quo- 

*  rum ;  but  that  in  the  event  of  their  number  at  any  time  amounting 

<  to  two,  the  concurrence  of  both  shall  be  requisite,  without  pre- 

<  judice  nevertheless  to  the  actings  of  a  single  trustee,  in  case  there 

<  shall  at  any  time  happen  to  be  no  more  than  one  in  the  existing 

<  nomination,'  &c.  &c. 

Upon  the  death  of  the  testatrix  in  1831,  the  trustees  named  in 
the  deed  accepted,  and  Mr  Finlayson  for  some  time  took  the  active 
ipanagement*  He  afterwards,  however,  (6th  Jan.  1831,)  left  Scot- 
land animo  remanendi,  without  taking  any  farther  steps  in  the  trust, 
and  Mr  Maclachlan,  another  of  the  trustees,  died,  so  that  the  re- 
spondent, Mr  Fraser,  was  the  only  trustee  alive  and  resident  in  this 
country. 
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In  these  circamstances,  the  petitioners,  (the  parties  now  interest-  31  Jan.  183&f 
edin  the  sacoession,)  not  being  satisfied  with  the  management  of      -"^t^^ 
Mr  Fraser,  presented  a  petition  to  the  Court,  in  which,  besides  cer-  ]p^||,er/* 
tUQ  alleged  acts  of  mismanagement,  they  pleaded,  that  by  the  re-» 
noral  of  Mr  Plnlayson  to  America,  and  the  death  of  Mr  Maclach-  - 
lu,  the  trnst  had  come  into  a  situation  in  which  the  business  of  it 
could  not  be  extricated*     By  the  terms  of  the  trust-settlement  it 
w  provided,  that  while  two  accepting  trustees  were  alive,  they 
most  concur  in  any  act  of  administration.     Two  of  the  trustees^ 
Wever,  were  now  alive,  but  they  could  not  concur  in  the  manage- 
nent,  because  one  of  them  was  abroad*     Hence,  both  at  common 
kw,  and  by  the  terms  of  the  trust-deed,  no  trust-act  could  legally 
he  performed. 

The  petitioners  therefore  craved  their  Lordships  to  appoint  Mr 
Hanay  Pringle  judicial  factor,  with  the  usual  powers,  to  manage  the 
estate  of  the  testatrix  during  the  absence  of  the  trustee* 

It  was  answered — That  no  suflScient  reason  had  been  assigned  for  Respondent's 
Ike  strong  step  which  was  now  proposed  of  superseding  the  trust, 
and  takiDg  the  management  out  of  the  hands  in  which  it  had  been 
placed  by  the  truster.     In  the  leading  clause  of  the  trust-deed  it  is 
taken  for  granted  that  the  trust  may  devolve  upon,  and  be  ex- 
ercised by,  one  person*     The  conveyance  is  expressly  made  to 
4he  three  trustees^  or  such  of  them  as  shall  accept;  and  afterwards 
Mre  explicitly  to  the  survivors  or  survivor.     If  two  of  the  trustees, 
therefore,  had  declined  to  accept,  or  had  died,  it  is  plain,  that,  ac- 
'MRJing  to  the  tenor  of  the  deed,  the  whole  management  must  have 
derol?ed  on  the  only  accepting  or  surviving  trustee.     In  the  pre- 
Kot  condition  of  the  trust  there  is  no  trustee  capable  of  acting 
bot  the  respondent     Mr  Maclachlan  having  died,  and  the  re* 
^Mval  of  Mr  Finlayson  to  Jamaica,  animo  remanendi,  being,  with 
^%vd  to  the  fulfilment  of  the  trust,  equivalent  to  his  death  or  re- 
ngnatiou,  the  trust  has,  by  the  course  of  events,  devolved  solely 
vpoQ  the  respondent     It  is  true,  that,  in  a  subsequent  clause,  con- 
fening  on  the  trustees  powers  of  assumption  of  other  trustees,  there 
IS  a  recommendation  by  the  truster  to  them  not  to  allow  their  num* 
ker  to  be  reduced  below  two  without  supplying  the  deficiency*    But 
w  is  a  mere  recommendation,  whidb  is  not  imperative  on  the 
^fii^es,  bat  merely  gives  them  an  option  to  exercise  this  power,  if 
they  jadge  it  expedient;  and  although,  considering  that  so  little  re- 
iBuned  to  be  done,  the  respondent  had  not  thought  it  necessary  to 
appoint  additional  trustees,  this  could  still  be  effected,  if  it  were 
Aottght  advisable  by  the  Court*    But  there  was  no  room,  in  the 
'^^naostances  of  the  case,  for  the  summary  interposition  of  the  Court, 
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by  the  nominalicm  of  a  judicial  factor.  It  is  ioconipctelit  to  tdce  the 
management  out  of  tbe  hands  where  the  trustee  has  placed  it,  sa 
long  as  it  is  confonnabk  to  the  terms  and  conditioiis  of  the  troit)  is 
decided  in  liie  case  of  Roiighhead,  S/uatt  ii.  516. 

At  advising,  the  Court  were  unaaimoosly  of  opinion,  that  under 
the  provisions  in  ^  trust-eettlement,  and  in  ^e  circaaistaiicei 
which  had  occurred,  it  would  be  proper  for  their  Lordships  to  s^ 
point  a  judicial  factor.    . 

,Lord  Balgway  observed — ^Tbat  every  trustee  was  bound  to  Ukm 
the  directions  olf  tbe  truster ;  and  although  tbe  present  tmst^eed 
contained  a  special  instruction  or  recommendation  not  to  aUow  tkar 
number  to  be  reduced  below  two  without  supplying  the  defioieacy, 
the  respondent,  Mr  Fraser,  instead  of  taking  means  to  follow  out 
these  directions^  had  continued  for  a  considerable  period  to  carry  on 
the  trust  afiairs  on  his  sole  reqionsibility,  a  proceeding  which  had 
not  been  contemplated  by  the  testatrix. 

Lord  GiUies  said — That  the  question  was,  whether  the  trust  af- 
fairs  were  in  such  a  situation  as  that  Mr  Fraser  was  not  entided, 
under  the  provisions  of  the  deed,  to  act,  and  whether,  therefore,  the 
Court  ought  to  appoint  a  judicial  factor.  It  was  a  mistake  to  asy 
that  Mr  Finlayson's  removal  to  America  was  equivalent  to  his  destb, 
or  non-acceptance  of  the  trust;  for  he  had  actually  accepted,  and 
had  acted  for  a  considerable  period,  and  was  still  liable  to  account 
for  his  proceedings.  The  roepondent)  however,  after  the  deadi  of 
Madachlan,  had  continued  to  act  as  sole  trustee,  although  the  only 
case  in  which  he  was  allowed  to  do  this  was,  if  he  had  happened  to 
be  the  only  one  in  the  existing  nominatioB ;  but  there  Were  tm) 
trustees  alive,  mud  Mr  Fraser  had  not  followed  out  the  instruclioaB 
of  the  truster.  What  he  o«f^t  to  have  done  was  this:  When 
Mr  Fiolayson  went  abroad,  the  respondait  and  Maclachlan  ought 
to  have  appointed  another  trustee  in  his  place;  and  upon  the  deadi 
of  Maclachlan,  tiie  respondent  oi^ht  to  have  communicated  with 
Finlayson  as  to  the  appointment  of  additional  trustees ;  but,  instead 
of  this,  he  contioued  to  act  by  himself,  which  he  wsb  not  entitled 
4x>  do,  there  being  two  trustees  alive  in  the  existing  nomination,  and 
the  remedy  for  supplying  dm  phce  of  the  absent  one  being  pointed 
out  in  the  trust-deed.  In  these  circumstances,  his  Lordship  tiiought 
it  was  incmmbent  upon  the  Court  to  appoint  a  judicial  fietctor. 

Lord  Mackenzie  conourred.  If  the  respondent  had  power  to  act 
at  all  as  sole  trustee,  his  first  step  ought  to  have  been  to  appoint  an 
additional  trustee ;  and  there  were  good  reasons  against  the  actings 
of  a  single  trustee^  as,  for  instance,  in  the  case  of  money  belonging 
Xo  the  trust ;  for  where  there  was  only  one  trustee,  it  was  gonemlly 
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nxed  qp'with  his  private  funcbii  whereas,  when  there  were  tw(s  tt  31  Jan.  1885. 
vas  invested  in  their  joint  names ;  but  his  Lordship  had  great  doubts    /^V^ 
whether,  under  the  provisions  of  the  deed,  and  in  the  existing  cir-  p^^/* 
ciutttsBees^  the  reqMHident  was  entitled  to  take  any  step  as  sole 
tnittee^  and  he  therefore  thought  that  the  Court  ought  to  appoint  a 
{■didal  &ctor. 

The  Ctmrt^  therefore,  <  in  req>eet  df  the  provisions  in  the  trust-  Judgment, 
'deed,  appointed  the  said  Murray  Pringle  judicial  factor  in  the 
'  neantiflie^  with  the  usual  powers.' 

Vorlhe  Petitiooer,  FcrmfA  and  Hutharfitrd.         Dan,  Fisher,  Agent.  Alt.  £hm 

tfPac.  fBopCfJ  Bnehaium.         Party  Agent         D.  Clerk. 

c. 


SECOND  DIVISION. 

No.  XL.  3}8t  JanuoLty  1835. 

DeD.  BITCHIE  and  Dr  A.  GRANT,  and  KIRK-SESSION 
OF  St  Andrew's  Church,  Edinburgb, 

offoingt 
Ths  lord  provost,  magistrates  and  TOWN- 
COUNCIL  OF  THE  City  of  Edinburgh, 

t^tiX^—IjUerdict  granted^  andbiU  pauedf  totryAe  questum^  tohether 
the  Detm  of  Guild  €f  ike  city  of  EditAtarghy  and  odmrs^  ckk  demand 
and  obtain  possession  of  the  key^  and  enter  St  Andreufs  chnrAy  tb 
hold  public  meetings  connected  with  the  election  of  TownrCouncillorSy 
toiAout  the  consent  emd  approbatien  of  one  or  boA  of  the  mniskrs 
rf&atchurdu 

At  a  meeting  of  the  Kirk- Session  of  the  parish  of  St  Andrew's  itt 
tfae  city  of  Edinbui^rh,  held  upon  the  19th  October  1834,  the  £ol- 
Wing  procedure  took  phice :  *  There  was  laid  before  the  session 
'  a  letter  from  one  of  the  seat-holders,  ^lisapprdving  of  the  popular 
'  meetugs  which  had  of  late  been  held  in  St  Andrew's  church  on 
'  objects  not  connected  with  the  religious  interests  of  the  congre- 
'  gation.  The  session  was  surprised  to  learn,  that  the  meetings, 
<  of  the  nature  above  alluded  to,  had  taken  phce  without  any  com*- 
'  mmiication  to  any  of  the  ministers  of  the  church ;  and  after  full 
'  d^UbeiHtioR,  were  uAakiimoiisly  of  opinion,  that  no  meeting  should 
'  be  allowed  to  be  held  in  St  Andrew's  churdi,  except  at  the  usual 
*  &ts  en  Sunday  and  other  religious  occasions,  without  the  con«- 
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SI  Jan.  1835.  «  gent  and  approval  of  one  of  the  ministers  of  that  church.     They 

^^-^V*^    <  direct  their  clerk  to  intimate  this  resolution  to  the  Town- Council, 

St'Andrew's    *  ^^^  '^  inform  the  beadle  not  to  deliver  the  key  of  the  church  to 

Church  V,       <  any  one  without  the  order  of  one  of  the  ministers.'    An  extract  of 

Edbbur^!^  this  minute  having  been  communicated  to  the  Magistrates  and 

Town- Council,  the  session-clerk  received,  on  the  22d  October,  an 

answer,  accompanied  with  a  copy  of  the  following  resolution,  which 

had  been  <  unanimously  adopted  by  the  Council :'  ^  Resolved,  while 

*  approving  of  the  conduct  of  the  Dean  of  Guild,  that  the  Council 

<  consider  that  the  areas  of  the  city  churches  are  the  property  of 
'  the  community,  and  under  the  management  of  the  Council,  and 

*  that  the  Council  cannot  recognise  any  right  of  interference  there- 

*  with  in  any  of  the  kirk-sessions  of  the  city,  and  that  tliis  reso- 

<  lution  be  respectfully  intimated  to  the  Kirk-Session  of  St  An- 

<  drew's.' 

Previously  to  the  above  procedure  taking  place,  the  Town- Coun- 
cillors elected  by  the  fourth  municipal  ward  had  called  a  meeting 
of  the  electors  of  that  ward,  to  take  measures  for  the  election  of 
two  councillors  for  the  district  at  the  ensuing  election ;  the  meeting 
to  be  held,  (with  permission  of  the  Dean  of  Guild,)  in  St  Andrew's 
church,  on  the  20th  October.  The  beadle  refused  to  deliver  the 
keys,  or  open  the  church-door  on  the  day  of  the  meeting ;  but  the 
Dean  of  Guild  interfered,  and  ordered  the  door  to  be  opened,  and 
the  meeting  of  electors  took  place.  An  adjourned  meeting,  to  be 
held  in  the  same  place,  on  the  27th  October,  was  called  by  intima- 
tion, signed  by  the  Councillors  for  the  district ;  and  the  Dean  of 
Guild  gave  a  written  order  on  the  ,25th  to  the  beadle,  authorising 
the  use  of  the  church  for  holding  the  meeting. 

The  Ministers,  with  concurrence  of  the  Kirk- Session,  presented 
a  bill  of  interdict,  prajring  that  the  Dean  of  Guild,  Town-Coun- 
cillors, &c.  might  be  interdicted  from  demanding  and  obtaining 
possession  of  the  key  of  the  church,  and  from  entering  the  church 
to  hold  any  public  meeting  connected  with  the  election  of  Towu- 
Councillors ;  and  that  the  beadles  might  be  interdicted  from  giving 
up  the  key  without  the  consent  and  approbation  of  one  or  both  of 
the  ministers  of  St  Andrew's.  An  interdict  was  granted  (27th  Oct) 
by  Lord  Medwyn ;  and  having  been  answered,  Lord  Cockburn,  at 
the  request  of  the  parties,  ordered  cases  to  the  Court  on  the  ques- 
tion at  issue,  <  iu  order  that  the  opinion  of  the  Court  might  be  ob- 

*  tained  with  the  least  expense  and  delay.' 

Complainen*       In  the  cases,  it  was  pleaded  for  the  complainers — 1st,  The  meet- 

Pieai.  jug  against  which  the  interdict  was  applied  for  was  one  of  such  a 

nature,  as  made  it  grossly  improper  and  indecent  that  it  should 
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take  phce  within  an  established  place  of  public  worship  ;  and  as  31  Jan.  1835. 
the  church  is  protected  by  law,  it  was  a  meeting  which  it  was  in-    ^^"^V^ 
combent  on  the  Court  to  prevent,  whoever  was  the  party  who  pre-  gt^Andrew'* 
tended  to  authorise  it.  Church  v. 

2dly,  By  the  hiw  of  Scotland  the  minister  of  a  parish  church  E^bSr^.^ 

liSB  the  custody  of  the  key,  as  being  necessary  to  enable  him  to  use    >; 

the  church,  in  the  proper  discharge  of  his  duty ;  and  the  com-  p|^  *'*^^* 
{liabers  were  in  the  exercise  of  their  legal  right  in  applying  for  an 
interdict  against  the  holding  of  a  meeting  which  was  authorised  to 
tike  place  without  their  consent  and  approbation.  (1.)  ErsL  ii.  1, 
8;  Cannea  an  Parishes^  101 ;  Bank.  i.  3,  11,  and  ii.  8»  192 ;  Jbr- 
fef,  214,  §  11  ;  Qmniam  JUaeh.  act  86;  St  1503,  c.  83;  Mac- 
kenzie g  Obs.  1579,  c.  70.  (2.)  St.  1698,  c.  2;  Beeordt  of  Presby^ 
iery  oflAnliihgoWj  App*  to  Case  ;  ForbeSf  212,  8;  Opinion  by  Ijord 
Fwiangrange^  App.  to  Case;  3.  Haggarfs Reports^  173;  Innes,  &c 
v.  Ministers  of  Elgin,  8d  July  1713,  RobertsorCs  Appeahj  69. 

Pleaded  for  the  respondents-— 1st,  There  is  nothing  in  meetings^  Respondenu' 
nich  as  those  now  in  question,  inconsistent  with  the  proper  uses  of  ^^^^ 
a  church,  or  with  those  to  which  it  has,  ever  since  the  Reformation, 
been  habitually  applied.    2dly,  Neither  the  ministers  nor  the  kirk- 
session  have  an  absolute  right  of  control  over  the  church,  except 
as  to  the  use  of  it  for  public  worship  and  other  religious  purposes ; 
and  after  these  purposes  have  been  satisfied,  the  power  of  employ- 
ing the  church  for  other  purposes  is  vested,  with  regard  to  country 
parishes,  in  the  patrons  and  heritors;  and  with  regard  to  town 
ciraiches,  on  the  footing  with  those  in  the  city  of  fklinburgh,  in 
the  Magistrates  and  Town-Council,  who,  as  representing  the  com- 
nonity,  are  both  patrons  and  proprietors.     (1.)  Bank,  i.  3,  11 ;  iL 
8^192,  194;  Mackenzie^  ii.  1,  4;  Mackenzie's  Obs.  115;  Dtmlopy 
Parochial  Law^  p.  48,  §  101,  2  and  3.     (2.)  Act  of  Privy  Council^ 
12tk  July  1690,  App.  to  Case ;  Ersk.  ii.  3,  36 ;  Magistrates  of 
Elgin  V.  Kirk-Session,  4th  Dec.  1740,  M.  7916;  Magistrates  of 
Gorbals  v.  Kirk-Session,  dth  Feb.  1723,  2.  S.  8f  D.  194;  Dunlop^ 
54^5;  Hay  9.  Williamson,  2d  Dec.  1758,  M.  5148;  Ure  v.  Ram- 
tay,  5th  June  1828^  6.  S.  ^  D.  916 ;  Robertson's  Appeahy  74. 

The  Lord  Justice^Ckrk  declined  judging'^ia  the  cause,  on  the  Opinion  of 
groaud,  as  was  understood,  that  he  was  iather-in-law  of  one  of  the 
nembers  of  the  kirk-session. 

Lord  Meadotcbank. — I  consider  this  a  question  of  very  consider- 
able importance,  and  also  a  question  of  novelty ;  for  there  is  no 
CMe  in  point  referred  to  in  the  papers.  I  am  clear  for  passing  the  bill. 
^€  question  is,  whether  in  landward  parishesi  the  heritors,  or  in 


216  DECISIONS  OF  THE  No.«. 

31  Jan.  1835.  tDwni^  those  wiio  build  and  inaiiilain  die  church,  are  eatided  it 

^"^V^^    oommon  law  to  appropriate,  or  aathorise  the  appropriatton  of  tbe  edi^ 

st'An^ew'B   ^^  ^  ^^T  purpose  exoept  for  public  worship,  and  religioas  eodi 

Chunch  V.       connected  therewith,  without  the  consent  of  die  minister  atid  sei^ 

£dh!ten^  ^^  '™''     ^*  ^^  ^^^^  ^  ^"^  ^  ^S^^  ^  ^  ^^^  ^^^  ^  authorilf  fbr 
— - —        to.  appropriatEflg  cfaun^faeSi     No  «vch  right  exists  at  cmmimni  knf. 

Q^^^  ^     Before  tibe  Reforaiatien,  the  right  to  chnrdies  was  in  the  deiff^ 

the  conyersion  of  them  to  any  other  purposes  than  those  of  religisiB 

worship  being  considered  sacrilege.    The  right  in  the  dergy  to  tlie 

excluriire  use  and  possessioa  of  the  churdi  would  haye  been  eBfc^ 

4sed  by  the  dvil  magistiate.     Has  there  been  any  change  on  dih 

lawfiil  right  SA  it  existed  previous  to  the  Reformation  ?  If  atty  ssck 

^change  is  alleged,  the  onus  proband!  foils  on  the  party,  makiag  the 

allegation.     Now,  there  has  been  nothing  stated  in  the  shspe  cf 

legal  authority  or  ecclesiasdcal  learning  to  instruct  sudi  a  duinge. 

Although,  since  the  Reformation,  the  edifice  is  no  longer  held  to  be 

consecrated,  no  change  is  thereby  created  in  the  civil  right    If  the 

right  was  originally  in  the  dergry,  the  dvil  right  could  not,  without 

the  sanction  of  the  Legislature,  have  been  taken  away. 

In  tbe  many  statutes  rdative  to  the  providing  and  maintsiiing 
of  kirks  for  public  worship,  there  is  no  indication  that  the  Legirit- 
ture  oontempbted  any  change  in  the  exclusive  purposes  to  wliieh 
the  church  could  be  applied,  nor  any  limitation  of  the  right  of  the 
dergy  to  use  the  church ;  from  all  which  it  is  dear,  that  the  Legii- 
hture  did  not  contemplate  any  diange  m  the  use  of  the  diurA 
which  formeriy  had  exdusively  belonged  to  the  Popish  dagf. 
The  obligation  on  heritors  to  build  places  for  public  worship  ww 
imperative  against  them ;  and  it  is  most  material  to  attend  to  tke 
object  which  the  statutes  had  in  view,  viz.  to  have  places  for  paUic 
worship*  It  is  clear,  that  the  heritors  are  not  bound,  and  the  lav 
has  no  power  to  force  them,  to  erect  edifices  for  any  other  purpose 
whatever.  Now,  what  would  be  the  effect  if  these  places  for  pub- 
lic worship  could  be  applied  by  the  heritors,  or  by  the  magistrsteB 
in  towns  where  they  arfe  bound  to  build  tbe  churches,  to  any  other 
purposes  than  tfadse  which  the  statutes  were  intended  to  enfoioe? 
The  additional  use  made  of  these  diurches  would  undoubtedly  wasts 
and  dilapidate  tbe  buildings,  and  hence  would  arise  a  power  of  as- 
sessment against  the  heritors  to  build  and  keep  in  Repair  churches 
for  objects  which  were  never  contemplated  by  the  Legislature*  I 
think  what  has  been  mentioned  quite  sufficient  to  authorise  us  to 
f&is  de  present  bill,  and  to  continue  the  interdict* 

But  other  views  may  be  stated  to  confirm  the  opinion  which  I 
hate  formed  upon  the  merits  a£  this  cUse*  When  tiie  Legiiiatnre 
laid  upon  ihe  heritors  the  expense  of  building  and  keeping  in  tt- 
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ptir  diarcbcfl,  what  was  the  ohject  wfatch  they  had  la  view  ?  M<at  31  Ion.  lda& 

dearly  it  wn  sot  to  confine  tlie  elengy  to  tlie  use  t>f  these  charcbes    ^^^^/"^ 

•aly  on  the  Sabbath.     It  was  that  the  clergy  might  ha\re  public  ^  Andli^** 

warship  in  these  buildings  as  often  as  and  whenerer  they  chose  to  Church  9. 

hire  it,  or  deemed  it  aeoessary  lo  hare  it,  for  the  benefit  of  tiKir  s^f^h! 

psriahieneia^     By  no  statute,  and  by  00  law,  has  any  person  a    — ^ — 

power  to  coaCrel  the  clergy  in  the  use  of  their  charcbes  for  re*  ^^^^  ^ 

lipoos  purposes.    It  cannot  for  a  moment  be  supposed  thait  it  was 

ialeaded  that  the  beadle  riiould  have  such  a  power.    This  never 

MsM  have  been  the  view  of  the  Legiskture,  and  I  oaooot  doubt 

tint  the  custody  of  the  key  was  meant  to  be  with  die  ounister. 

If  there  were  an  absence  of  authority  upon  this  point,  I  wmdd  have 

been  very  mnich  moved  by  the  decided  opinion  of  Lord  Preatott* 

giaoge,  referred  to  in  the  case  for  the  complainers.     He  was  pro^ 

esiatot  for  the  cburdi,  and  afterwards  a  jac^e  of  great  reputation, 

and  he  entertained  no  doubt  that  the  right  to  possess  tho  keys  of 

the  ebareh  was  in  the  dergyman.     Without  b^ng  aware  of  this 

tathsrity,  in  a  case  which  came  before  the  Court  some  lime  ago 

rehuife  to  a  dissenting  meeting-house,  and  where  this  point  fell 

nnder  considerattoo,  I  had  come  to  the  same  opinion,  that  the  keys 

of  the  charch  fell  to  be  in  possession  of  the  minister.     In  ferdmr 

illustration  of  this  point,  it  appears  that  originally,  on  the  inductioa 

of  the  ministefy  the  keys  of  the  church  were  put  into  his  poaaesoion, 

M  sne  of  the  acts  attendant  on  his  induction*    I  consider  tUs  to  t>o 

pnwf  positive  of  the  right  of  the  minister  to  the  poosemion  of  the 

keys  of  the  church.     It  is  true,  in  giving  infeftment  to  a  patron  of 

his  right  of  patronage^  the  key  of  the  church  is  used  as  a  symbol  of 

poOBessioB ;  but  then  the  patron  possesses  by  his  presentee,  and  must 

ke  presuaied  by  law  to  deliver  over  his  possession  to  the  minister. 

A  good  deal  is  said  in  the  papers  of  the  practice  of  holding  meet*- 

iigs  of  heritM^  in  churches  for  purposes  not  religious,  and  the 

ittWity  of  various  authors  is  referred  to  on  this  point.     However 

mefal  it  may  be  to  as  to  have  the  opmions  of  such  authors,  I  oan 

atver  look  upon  them  as  any  authority  to  guide  us .  in  the  decisioa 

we  ought  to  pronounce  in  cases  wiiich  haT«  not  been  provisnsly 

decided*    Certain  at  is  that  the  practice  alluded  to  is  different  in 

different  parishes;  and  although  sadi  secolar  meetiags  may  have 

^D  place  in  aome  parishes,  they  have  not  in  others.     But  what- 

e?er  practice  may  have  eiisted  in  this  matter  in  particular  parishes, 

it  has  never  formed  the  subject  of  discussion  in  this  Court,  and  it  is 

M  BOW  necessary  for  us  to  decide  that  question,  and  I  shall  reserve 

ny  opinion  upon  it  till  it  Mmes  regularly  before  us.     It  may  be 

quite  right  to  hold  in  the  church,  meetings  connected  with  the  poor 

of  the  parish,  or  for  any  similar  purpose ;  but  how  far  meetings 
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Si  Jan.  1835.  be  held  for  common  secular  purposes  is  a  very  different  questioo, 
T^V^^  and  it  is  not  now  before  us.  It  is  contended  for  the  Magistrates^ 
St  Andrew's  ^^^  ^^7  ^^^^  ^  right  to  open  the  churches  on  week  days  to  all  and 
Church  V,  sundry,  whether  for  meetings  relative  to  the  election  of  Magistrates, 
E^burgb.  ^  0^  ^^  Members  of  Parliament,  or  for  any  secular  purposes.  The  an- 
swer is,  that  the  Legislature  has  said  nothing  on  this  subject,  and  baa 
giveii  them  no  such  right ;  and  my  decided  opinion  is  that  they  hare 
no  right  whatever  to  authorise  such  uses  of  our  churches.  Having 
arrived  at  this  conclusion,  in  point  of  law,  after  the  fullest  consideia* 
tion  of  these  cases,  I  confess  I  am  happy  it  was  of  that  complexion; 
for  in  my  opinion  nothing  could  be  so  contrary  to  good  morals  and 
the  interests  of  religion  as  the  allowing  our  churches  to  be  convert^ 
ed  into  places  for  public  meetings  on  questions  of  a  political  nature, 
where  it  is  certain  there  will  be  wrangling  and  dissension,  and 
angry  passions  are  so  apt  to  be  excited.  I  think  that  the  Magis- 
trates ought  to  have  considered  this  well  before  they  had  engaged 
in  a  question  of  this  kind ;  for  it  is  obvious,  if  the  church  is  to  k 
made  the  scene  of  political  dbpute  and  personal  invective  on  the 
Saturday,  it  is  not  likely  that  it  will  be  entered  on  the  Sabbath  with 
those  right  and  proper  feelings  with  which  the  house  of  God  ought 
to  be  entered.  I  am  clear,  therefore,  for  passing  this  bill,  and  con* 
tinning  the  interdict 

Lord  Medwyn. — Although  I  granted  the  interdict  on  the  pre* 
sentment  of  this  bill,  I  feel,  after  the  perusal  of  these  cases,  that 
the  question  is  attended  with  considerable  doubt,  and  I  am  hardly 
prepared  to  give  so  decided  an  opinion  as  that  which  has  been  now 
expressed.  At  the  same  time,  I  have  no  di£Sculty  in  agreeing  to  pass 
the  present  bill,  and  of  continuing  the  interdict.  I  am  not  aware  that 
we  can  be  much  assisted  in  forming  our  opinions  in  this  case  by 
what  took  place  during  the  times  of  Popery ;  and  the  question  for 
lis  to  consider  is,  what  is  the  proper  use  to  which  churches  onght 
to  be  applied  ?  On  this  subject  I  must  be  very  much  g^uided  by  the 
authorities,  such  as  they  are,  which  have  been  referred  to  in  the 
cases  before  us.  It  appears  from  the  passage  referred  to  in  the 
Quoniam  Attachiamenta,  that  at  a  very  early  time  it  was  not  allow- 
ed to  hold  lay  courts  of  justice  in  churches;  and  I  do  not  see  what 
objection  can  be  stated  to  this  authority.  It  is  supported  by  the 
eanons  of  the  Scottish  church  •  The  authority  of  Erskine,  ii.  1 .  8^  goes 
£ar  to  induce  me  to  pass  the  bill.  I  should  consider  that  it  would  be 
converting  churches  to  the  uses  of  private  property,  if  meetings  were 
allowed  to  be  held  in  them  such  as  are  contended  for.  Because  meet- 
ings in  churches  have  been  held  regarding  the  poor,  it  by  no  means 
follows  that  meetings  regarding  the  election  of  Town-Councillors, 
or  other  similar  purposes,  may  also  be  held.  There  is  no  connec- 
tion betwixt  the  one  kind  of  meeting  and  the  other.    Lord  Bank- 
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ton  lays  down  the  law,  i.  3.  1 15  in  nearly  the  same  terms  as  Mr  31  Jan.  1835. 
Efskine,  and  states  expressly,  *  nor  can  they  (churches)  be  em-     ^'"•V^ 
*  ployed  to  common  uses  while  they  remain  in  that  state.'     These  ^  Andrew'« 
authorities  are  of  sufficient  weight  with  me  to  pass  the  present  bill,  Churcb  v. 
and  to  condnue  the  interdict     I,  from  curiosity,  looked  into  the  ^^5^^^^^ 
First  Book  of  Discipline,  to  see  if  any  thing  was  there  stated  up-      — — 
on  this  point.     I  am  aware  that  this  book  never  was  adopted  as  ^^^^'^ 
Ae  hw  of  the  church,  but  it  was  drawn  up  and  approved  of  by  our 
earfiest  reformers,  and  has  always  be  considered  of  authority  as  to 
their  opinions;  and  I  find  it  there  laid  down,  that  great  care  should 
betaken  to  prevent  the  house  of  God  from  being  brought  into  con- 
tempt, and  that  it  should  be  specially  used  for  the  service  of  the 
Word  of  God,  and  for  the  good  of  the  people;  and  I  am  not  aware 
of  any  thing  in  practice  to  justify  such  a  use  of  the  church  as  the 
Magistrates  ask  for  in  this  case.  It  appears  from  Quoniam  Attachia- 
meota,  that  even  in  times  of  Popery  the  churches  were  in  some 
degree  under  the  charge  of  the  Dean  of  Guild ;  but  this  may  have 
arisen  from  the  power  vested  in  him  to  see  that  public  buildings 
vere  kept  in  proper  repair.     The  act  1551,  c.  17,  gives  the  Dean 
of  Guikl  powers  to  aid  the  ecclesiastical  authorities  in  preventing  dis- 
turbance in  churches. 

I  think  it  a  more  difficult  question  to  whom  the  right  of  posses- 
non  of  the  key  of  the  church  belongs.  In  the  case  of  the  town  of 
Elgin,  referred  to  by  the  respondents,  the  Court  found  that  the 
Magistrates  had  the  nomination  of  the  beadle,  and  this  officer  ge- 
senlly  holds  the  keys  of  the  church.  But  I  do  not  consider  this 
of  much  moment;  because,  whoever  holds  the  keys,  he  must  hold 
diem  for  the  proper  uses  of  the  church,  and  not  for  uses  to  which 
die  cbnrch  ought  not  to  be  applied.  I  do  not  lay  much  stress  on 
the  acts  of  the  Privy  Council  in  1690,  referred  to  by  the  complainers, 
for  these  acts  were  of  a  temporary  nature,  and,  from  the  terms  of 
them,  I  should  rather  have  drawn  the  conclusion,  that  the  heri- 
tors had  right  to  the  custody  of  the  keys.  If  so,  however,  they  were 
dearly  bound  to  give  the  use  of  the  church  to  the  minister  when  he 
wished  it  for  any  religious  purpose ;  and  I  cannot  think  that  the 
heritors  had  right  to  ask  the  keys  for  such  uses  as  the  Magistrates 
of  Edinburgh  now  contend  for.  In  short,  I  rather  think  both 
the  property  and  possession  of  the  church  is  in  the  heritors,  but  for 
Its  proper  use,  and  that  it  is  only  the  pulpit  of  which  the  minister 
has  the  exclusive  disposal,  and  of  which,  it  may  be  s^d,  he  has  the 
ponession.  This  is  my  present  opinion,  and  I  should  hope,  on  far- 
ther consideration,  I  shall  continue  of  this  opinion,  as  I  concur  in  what 
was  stated  by  my  brother  of  the  evil  consequences  arising  from 
churches  being  used  for  meetings  relating  exclusively  to  secular 
purposes.  i 
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31  Jan.  1885.  Ijord  Qlenle^  was  of  ofHnioB,  that,  uotil  the  Mag^trates  could  8bov 
^«^V^  that  they  had  aright  to  gire  the  use  of  the  church  for  meetiDgs ka^ 
St' Andbvw^  YiDg  no  relation  to  religious  purposes^  this  bill  should  be  passed,  h 
Church  V.  was  dear,  when  churches  were  first  established,  it  was  exdusivdf 
EdSbui^^^^'^'  pious  and  religious  purposes :  they  had  been  hitherto  sa  po^ 

sessed,  and  he  saw  no  reason  for  changing  the  practice  iriiick  liad 

^J^'*     prev«led. 

Judgment  ^^  Court  remitted  to  pass  the  bill,  and  continue  the  interdict^  ai 

craved. 

Bill»Cluaiber.    Lofds  Ordinarj  Afecfceya  and  Coekkmm,        For  Coanphumn^  Dtm 

f^Foc  (Hopt^J  and  Geo.  GranL  Waier  Cookt  W.  S.  Agent.  For 

Respondents,  Skene  and  Robert  Thomeon*  Graham  f  Arndtreok  V*  ^ 

Agents. 

R. 


SECOND  DIVISION. 

No.  XLL  S^;  February  1835. 

GEORGE  LAW 

against 

Mrs  HELEN  GIBSONE  and  Spouse. 

Proof. — Process. — In  an  action  of  damages  hy  a  tenant  againd  his 
landlord  fir  wrongous  sequestration^  and  defamation^ — hdd^  (Ii^) 
(hat  it  is  incompetent  to  prove^  by  parole  testimony ,  an  allied  verbal 
agreement  by  the  landlord  to  abate  the  rent  stipulated  in  the  written 
contrail  of  lease;  and  (2{4)  adhering  to  the  fiuling  of  (he  lari 
Ordinary^  that  it  is  expedient  that  this  question  of  law  shotdd  he 
determined  before  any  issues  be  sent  for  trial  by  a  Jury. 

In  May  1827,  Mr  Rigg  of  Morton,  then  proprietor  of  Morton 
Mains,  entered  into  a  contract  of  lease  with  George  Law,  whereby 
the  latter  became  tacksman  of  that  farm  for  nineteen  years  from 
Whitsunday  1825.  llie  stipulated  rent  was  L.I120  per  annum, 
the  rent  for  the  crop  of  each  year  being  payable  at  the  terms  d 
Candlemas  and  Whitsunday  of  the  following  year.  A  dedaction 
of  L.170  was  soon  after  given,  making  the  yearly  rent  L.950,  tbo 
terms  of  payment  also  being  altered  to  Candlemas  and  Lammas. 
In  1880,  Mrs  Gibsone  purchased  the  estate  of  Morton,  fnclodhg 
the  farm  lefr  to  the  pursuer.     The  first  rent  to  which  she  acquired 
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li^t  was  that  of  1831,  payable  at  Candlemas  and  Lraimas  1832.  3  Feb.  I835w 

On  8tli  February  1833,  Mrs  Gibsone  obtained  a  warrant  of  seqnes- 

tntion  of  the  crop,  stocking,  &c.  on  the  pursuer's  form,  in  payment  Qibsone. 

nd  for  security  of  the  half  year's  rent  of  L.475  due  at  Candlemas 

1688y  and  of  L.475  to  become  due  at  the  ensuing  Lammas. 

MrLawbrou^tan  action  of  damages  against  Mrs  Gibsone,  for 
wnnagoiis  sequestration,  and  for  defamation. 

Id  support  of  this  claim  to  damages  for  wrongous  sequestration, 
the  pursuer  averred  on  record,  that  in  the  course  of  the  year  1832, 
uni  beginning  of  1833,  be  made  several  applications  and  proposals 
to  die  defender  for  an  abatement  of  rent;  *  that  the  defender  re- 

<  tsmed  no  written  answer  to  these  proposals.     She  had  numerous 

<  interfiews,  bowever,  witb  the  pursuer,  and  frequently  visited  his 
(ftim;  and  on  or  about  the  23d  of  January  1833,  she  expressly 
'agreed  to  give  an  abatement  of  L.1(M>  a-year,  making  the  rent 
'  L850,  and  to  that  extent  the  treaty  and  arrangement  between 

<  the  partiea  waS  completed ;  atid  the  only  question  whi<ih  remained 

*  m  dBspate  between  the  parties  was,  whether  the  abatement  should 

<  be  Halted  to  diat  sum,  or  sbonld  be  extended  to  L.20  per  cent., 

*  being  L.dO  more,  or  to  some  intermediate  sum.'  Mrs  Gibsone  sold 
Ac  farm  to  Mr  Trotter  of  Mortonhall,  and  the  missives  of  salp 
weve  s^ned  on  28d  January  1833.  It  was  farther  alleged  by  the 
posoer,  Aot,  in  the  treaty  of  sale,  the  defender  admitted,  and  set 
Mk  to  all  or  seme  of  the  persons  connected  with  that  treaty,  that 
abe  had  agreed  to  make  the  said  abatement,  and  that  the  rent  of  the 
fam  was  L.850,  and  that  the  sale  was  conduded  on  that  footing; 
mi  the  pnrsoet  pleaded,  tha^  in  these  cdrcumstances,  the  seques- 
tttdsD  oomfdaiiied  of  had  been  wrongfully  taken  out  and  maintained. 

Before  the  record  was  dosed,  a  draft  of  proposed  issues  was  pre- 
pared by  the  jury  clerk ;  and  parties  were  heard  before  the  Lord 
OrdiMry,  om  a  demand  by  the  pursuer  for  an  issue  in  the  terms 
piposed.  It  was  pleaded  by  the  defender,  in  bar  of  an  issue  being 
gnmted,  that  it  was  incompetent  to  prove,  by  parole  evidence,  a 
^rtihd  agreoBent  by  the  defendet  to  grant  an  abatement  of  rent ; 
Ml  that  the  ajll^ed  abatement  being  denied,  it  could  only  be  proved 
ttiipto  of  the  defender ;  but  no  such  offer  of  proof  was  made. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  *  The 
'  Idni  Onfinary  having  beard  parties'  procurators  on  the  demand 
^of  the  pursuer  for  an  issue  to  a  jury,  in  terms  of  the  first  and  se- 

*  csnd  articles  m  the  draft  of  issues  reported  by  the  issue  clerks, 
^  sad  on  the  objections  taken  by  the  defender,  that  the  condescen-^ 

*  dsace  ooataitta  no  averment  that  the  defender  entered  intoany  writ^ 

*  ten  agreement  to  qualify  or  modify  tiie  regular  deed  of  lease  nn- 
^  ^  wUdi  the  pursuer  possessed  the  fiurm  in  question,  and  that  it 
^  ivhiooiapetent  for  the  pursuer  to  prove  by  par«4e  evidence  afty  ver- 
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<  bal  agreement  to  that  effect,  for  the  purpose  of  establishing  that, 

<  on  that  ground,  the  sequestration  complained  of  was  wrongfully 

*  taken  out  and  maintained ;  and  having  made  avisandum,  and  now 

*  considered  the  record  as  closed  with  the  concurrence  of  the  pur- 

<  suer,  finds,  that  it  is  expedient  that  the  question  of  law,  whether 
'  it  is  competent  to  prove  by  parole  evidence  the  verbal  agreement 

*  or  agreements,  averred  in  the  condescendence  to  have  been  en* 

<  tered  into  by  the  defender,  to  abate  L.100  of  the  rent  stipulated 

*  by  the  written  lease,  should  be  determined  before  any  issues  shall 

*  be  sent  for  trial  by  a  jury ;  finds,  that  it  is  not  competent,  with  re* 

<  ference  to  the  terms  of  the  condescendence  and  the  proposed  issues, 
'  to  prove  such  verbal  agreement  or  agreements  by  parole  evidence, 

*  and  appoints  the  cause  to  be  enrolled,  in  order  that  parties  may 

<  be  heard  in  regard  to  the  further  procedure  in  the  cause ;  and  re- 

*  serves  all  questions  of  expenses.' 

Note, — ^  When  this  case  was  debated,  the  record  had  not  been 
^  closed.     But  as  it  was  necessary  that  it  should  be  closed  before 

*  any  judgment  could  be  pronounced,  the  Lord  Ordinary  put  it  to 
^  the  pursuer's  counsel,  after  hearing  the  course  of  the  argument, 

*  whether  they  chose  to  make  any  alteration  on  it,  or  to  execute  the 

*  diligence  which  they  held  for  recovery  of  writings,  before  dosing. 

<  They  declined  this,  and  the  record  was  then  closed  as  it  stands. 

<  It  will  be  observed,  that  though  the  summons  bears  that  the 

*  defender  did  *  illegally,  oppressively  and  maliciously'  cause  the 

<  sequestration  to  be  used  and  maintained,  the  word  maliciously  is 
'  thrown  out  of  the  condescendence,  which  (in  Art  21.)  merely 

<  states  the  sequestration  to  have  been  applied  for  <  nimiously» 
<<  wrongfully  and  oppressively ;'  and  the^issues  framed  correctly  use 
^  the  word  <  wrongfully,'  as  embodying  the  whole  averment.     It  is 

<  on  this  footing  that  the  question  must  be  considered. 

<  In  the  beginning  of  the  debate,  some  inclination  was  shown  by 

*  the  pursuer  to  avoid  the  question,  by  saying  that  he  was  not 

<  bound  to  state  in  what  manner  he  meant  to  prove  his  averment 
'  But,  in  the  end,  it  was  fairly  admitted  that  the  question  must  be 

<  argued  on  the  footing  that  he  cannot  prove  the  alleged  agreement 

<  by  written  evidence. 

^  Looking  at  the  12th  article  of  the  condescendence,  and  the 

*  correspondence  referred  to  there  and  in  the  answers,  it  is  clear  to 

<  the  Lord  Ordinary  that  the  material  averment  is  in  the  13th  ar» 
^  tide*     Up  to  the  date  of  2dd  January  there  mentioned^  there  k 

'  <  no  averment  of  an  agreement  by  the  defender  to  grant  an  abate* 

*  ment,  and  it  is  clear  from  the  correspondence  that  she  had  refused 

<  to  gprant  it     But  the  statement  in  that  article  clearly  imports  aa 

*  averment  of  a  verbal  agreement  only,  and  all  that  follows  has  re^ 

*  ference  to  this,  or  imports  a  verbal  repetition  of  it*     It  may  be 
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thooght,  and  the  Lwd  Ordinary  owns  be  has  a  strong  impression  3  Feb.  1835. 
of  i^  that  the  assertion  is  in  a  great  measure  disproved  by  the    ^«^v^^ 
defender's  letter  of  the  4th  February,  (the  terms  of  which  are  Qf^Q^, 
strong  and  precise,)  followed  by  no  averment,  in  the  letter  of  Mr 
Parker  of  the  dth,  that  any  such  agreement  had  taken  place,  or 
liad  been  acknowledged  to  him.     But  this  is  not  at  present  the 
question.    The  question  is,  whether  the  averment,  being  distinct* 
ly  of  a  verbal  agreement,  and  there  being  no  offer  to  prove  any 
agreement  scripto  vel  juramento,  such  an  averment  should  be  re- 
mitted to  proof  by  parole* 

*  The  pursuer  referred  to  cases  in  which  an  offer  in  writing  (for 
a  lease,  &c.}  having  been  received,  an  acceptance  of  such  offer 
lias  been  allowed  to  be  proved  by  parole.  But  the  pursuer's  pro- 
posals were  very  different  from  the  offers  referred  to  in  the  autho- 
rides.  He  was  boimd  by  a  solemn  written  contract  to  pay  a  cer- 
tain sum  of  rent  which  was  actually  due.  What  he  calls  his  offer 
was  simply  a  demand  that  the  defender  should  give  up  a  part  of 
lier  legal  constituted  daim,  then  and  in  future.  The  question  is, 
did  she  agree  so  to  modify  her  written  contract  ?  The  Lord  Or- 
dinary holds,  that  it  is  only  competent  to  show  that  she  did,  by 
wme  written  document  under  her  hand,  or  for  which  she  is  respon- 
sible. If  not,  any  written  contract  may  be  altered  or  extinguish- 
ed by  the  party  under  obligation  first  coolly  proposing  that  it  shall 
be  80,  becanse  he  wishes  it,  and  then  attempting  to  convert  loose 
words  in  conversations,  artfully  sought  for,  into  a  finished  agree- 
ment to  surrender  the  other's  l^^al  right.  On  this  question,  there- 
fere,  as  it  arises  on  the  fixed  rules  of  the  law  of  Scotland,  he  has  no 
doubt — See  Lawtonsv.  Murray,  Feb.  16.  1825;  Langt^.  Bruce, 
%  7.  1882. 

*  This  question  might  have  been  left  to  be  raised  in  the  trial  of 
tbe  case.  But  there  is  great  inconvenience  in  this,  and  a  great 
hamiTd  of  occasioning  serious  expenses  and  injury  to  the  parties 
mmeeessaiily.  And  where  the  point  does  necessarily  arise  on  the 
face  of  the  record,  it  would  be  unjust  to  allow  a  party  to  be  drag- 
ged into  an  expensive  trial,  bills  of  exception,  &c.  in  an  avowed 
attempt  to  set  aside  his  written  contract  by  parole  evidence, 
and  on  that  pretence  to  make  him  liable  in  damages,  as  for  a 
wrongful  act  But  the  late  case  of  Maclean  v.  Richardson,  1st 
July  1834,  in  the  First  Division,  fully  on  bill  of  exceptions,  seems 
to  settle  this  question,  as  to  the  expediency  of  the  course  of  pro- 
o^nre  here  followed,  if  the  opinion  of  the  Lord  Ordinary  be  right 
QQ  the  pomt  of  law,  and  it  is  clearly  within  the  letter  and  the  spi- 
rit of  the  Act  of  Parliament 

'  What  may  follow,  if  the  interlocutor  becomes  final,  the  Lord 
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3  Feb.  1835.  <  Ordinary  has  not  said.    He  will  hear  the  parties.    If  the  pursuer 

<  thinks  he  can  recover  written  evidence,  he  may  take  and  use  the 

<  diligence  of  the  law.     If  he  means  to  refer  to  oath,  he  should  say 
*  so,  and  the  effect  will  be  considered.' 


Gibsone. 


Pursuer's 
Fleas. 


Opinion  of 
Court 


Judgment. 


The  pursuer  reclaimed.  At  moving  the  reclaiming  note,  Ruther- 
furd  contended  for  the  pursuer,  that  although  direct  parole  testimony 
to  redargue  a  written  instrument  was  inadmissible,  yet  that  facts 
and  circumstances,  inferring  that  the  written  contract  had  been  de- 
parted from,  or  qualified,  might  be  competently  proved  by  parole; 
such,  for  example,  as  the  fact,  that  in  the  verbal  communings  which 
took  place  between  Mrs  Gibsone  and  her  agents,  and  the  agents 
for  Mr  Trotter  of  Mortonhall,  relative  to  the  sale  of  Morton,  the 
rent  of  Mr  Law's  farm  had  been  stated  to  be  L.850,  and  not  L.950; 
and  the  pursuer  therefore  maintained,  that  he  was  entitled  to  have 
the  Lord  Ordinary's  interlocutor  so  qualified.  On  this  point  the 
Judges  were  at  first  equally  divided ;  the  Lord  Justice-Clerk  and 
Lord  Meadowbank  thinking  that  the  incompetency  of  parole  evi- 
dence  should  be  limited  to  direct  parole  evidence,  that  Mrs  Gibsone 
had  agreed  to  abate  L.100  of  the  rent  stipulated  in  the  written 
lease;  while  Lords  Glenleeand  Medwyn,  on  the  grounds  stated  in 
the  Lord  Ordinary's  interlocutor  and  note,  and  also  on  the  ground 
that  there  were  no  relevant  averments  of  such  circumstances  as  coold 
go  to  proof  in  the  record,  were  for  adhering  without  qualification. 

The  case  stood  over.  On  resuming  consideration  of  the  reclaioH 
ing  note, 

The  Lord  Justice-Clerk. — I  am  satisfied  of  the  propriety  of  adher- 
ing.  Attending  to  the  Idth  article  of  the  condescendence,  which 
contains  his  material  averment,  there  is  nothing  so  special  set  forth 
by  the  pursuer  as  to  create  an  exception  to  the  ordinary  rule  of  law» 
All  that  is  settled  by  the  interlocutor  is,  that  parole  evidence  is 
inadmissible;  it  being  still  competent  to  the  pursuer  to  recover 
written  evidence  of  the  alleged  agreement 

The  other  Judges  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Moncreiff.  For  Pursuer,  liutherfurd  and  Mar^kalL  Atubrao  Scolt, 
W.  S.  Agent.  For  Defender,  Skene  and  WiUiam  BdL  Cranston,  Andertni 
Trotter,  VV.  S.  Agents,         JR,  Clerk. 

R. 
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SECOND  DIVISION. 
No.  XLII.  bth  February  1335. 

JOHN  SWAN  AND  Others 

against 

THE  BANK  OF  SCOTLAND. 

Settled  Account. — Stamp  Acts. — Hetd^  that  joint  obliganU  in  a 
cash-credit  with  a  bank  are  not  entitled,  after  the  accounts  betwixt 
the  bank  and  principal  obligant  have  been  settled  and  doquetedj  to 
pkad,  in  bar  of  action  for  the  ascertained  balance,  that  sums  draxon 
out  xDere  paid  upon  drafts  or  orders  null  under  the  stamp  laws* 

William  Martin  carried  on  business  at  Lockerby,  as  a  writer 
and  discoanter  of  bills^  for  many  years  previoas  to  his  bankruptcy 
in  1831.  In  1819  he  obtained  a  cash-credit,  to  the  extent  of  L.600, 
at  the  branch  of  the  Bank  of  Scotland  at  Dumfries.  Swan  and 
two  other  individuals  were  joint  obligants  along  with  Martin  in  the 
bond*  The  operations  under  this  bond  continued  down  to  8th  March 
1630.  The  account  was  annually  settled  and  doqueted,  and  the 
Touchers  delivered  up.  In  1825,  a  new  bond  for  a  cash-credit,  to  the 
extent  of  L.  10,000,  was  entered  into  with  the  bank.  Mr  Swan, 
Mr  Little  and  Mr  James  Martin  became  joint  obligants  with  Wil- 
liam Martin,  for  *  all  sums  not  exceeding  L.  10,000,  as  shall  be  drawn 
^  out  from  the  said  bank  by  William  Martin,  or  as  may  be  paid 

*  &c.  on  any  drafts,  bills,  &c.  obligations  and  documents  whatever, 

*  drawn,  accepted,  granted,  indorsed,  or  any  how  signed  by  me,  the 
<  said  W.  Martin,  or  on  my  procuration,  or  liable  on  me,  by  any  legal 

*  construction ;  and  whether  discounted  or  paid  to  me,  the  said  W. 
'  Martin,  or  to  any  other  party,  or  retired  by  the  said  bank,  or 
^  otherwise  taken  or  holden  by  or  for  the  said  company,  all  thereby 
Mpso  facto  to  be  due  thereon  and  chargeable  to  the  said  cash- 

*  account.'  By  subsequent  clauses,  the  liability  of  the  cautioners 
was  restricted  to  L.5000 ;  and  an  account  or  certificate,  signed  by 
the  accountant  of  the  bank,  or  by  their  agent  and  accountant  at  the 
branch,  was  declared  to  be  sufficient  to  ascertain  and  constitute  a  ba- 
hmoe,  and  warrant  all  executorials  of  law. 

Anew  account  was  opened,  upon  which  extensive  operations  took 
place.  The  account  was  settled  anni^ally  betwixt  the  bank  agent 
and  Martin,  agreeably  to  the  alleged  general  practice  of  this  and 

p2 
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5  Feb.  1835.  otoer  banks ;  and  at  each  periodical  settlement,  the  account  was 
^*^V^^    doqueted  by  tbe  parties,  and  the  vouchers  delivered  up. 
oTh^rer^  William  Martin  was  sequestrated  in  July  1831,  and  Mr  Barker, 

The  Bank  of  the  bank's  agent  at  Dumfries,  was  appointed  trustee.  At  the  last 
Scotland.  settlement  in  February  1831,  a  few  months  previous  to  his  bank- 
ruptcy, the  balance  due  by  Martin  was  L.3236,  14s.  He  was  far- 
ther debited  by  the  bank  with  L.552 :  2 : 8,  being  the  balance  due  at 
1st  March  1830  on  the  bond  1819.  The  bank  ranked  on  Martin's 
estate  for  the  balance  due,  without  objection  from  the  trustee,  or 
from  any  other  quarter.  The  total  balance  due  to  the  bank,  as  a»- 
eertainedby  certificate,  dated  Sd  August  1832,  and  signed  by  John 
Barker  and  James  Caldow,  the  agent  and  accountant  of  the  bank's 
branch  at  Dumfries,  was  L.4709 :  18 : 3. 

It  was  alleged,  on  tbe  other  band,  that  Martin  carried  on  bank- 
ing business  at  Lockerby,  upwards  of  ten  miles  from  Dumfries,  by 
means  of  moneys  drawn  under  drafts  or  orders  issued  at  Lockerby. 
He  was  furnished  by  the  bank  with  unstamped  printed  blank  drafts, 
bearing  *  Dumfries'  as  the  place  of  issuing,  and  carried  on  bis  tranft- 
actions  with  the  bank  wholly  by  means  of  these  drafts,  bearing  the 
printed  word  *  Dumfries,'  but  all  of  them  made  and  issued  at  Lock* 
erby.  These  drafts  were  all  postdated,  or  dated  one  or  more  days 
subsequent  to  the  day  on  which  they  were  really  issued  or  deliyer- 
ed  by  Martin.  Many  of  these  drafts  issued  at  Lockerby,  and  given 
to  third  parties  for  value,  were  made  payable  to  particular  indiri* 
duals  named  in  the  drafts,  and  in  many  instances  passed,  by  deli* 
very  and  indorsation,  through  different  hands.  The  bond  of  1S25 
bore  no  reference  to  the  bond  of  1819,  and  the  obligants  in  it  did 
not,  by  any  separate  writing,  undertake  to  be  liable  for  any  balance 
then  due,  or  which  might  subsequently  become  due  on  Martin's 
operations  under  the  bond  of  1819.  Farther,  the  cautioners  vere 
not  parties  to  the  operations  on  either  bond,  and  did  not  recognise^ 
directly  or  indirectly,  the  periodical  settlement  of  accounts  betwixt 
Martin  and  the  bank. 

In  June  1833,  the  bank  gave  a  charge  to  the  caution^is,  under 
the  bond  1825,  for  the  whole  sums  due  on  that  bond,  as  well  as  on 
the  bond  1819.  A  bill  of  suspension  was  passed  by  Lord  Mac- 
kenzie ;  and  a  record  having  been  completed,  cases  were  ordered 
by  the  Lord  Ordinary. 

Suspenders*        Pleaded  for  the  suspenders — 1st,  They  were  not  liable  for,  and  cooM 

^'^^  not  be  charged  under  the  bond  of  1825,  for  the  old  and  separate 

balance  arising  under  the  bond  of  1819,  to  which  the  suspenders 

were  not  parties.    2d,  The  whole  claim  of  the  chargers  is  iUegaly 

and  cannot  be  maintained  against  the  suspenders,  in  respect  it  arises 
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oat  of  transactions  contrary  to,  and  entirely  null  under  the  stamp  5  Feb.  1835. 

uit  56.  Geo.  Ill,  c.  184 ;  Ist,  because  the  drafts  were  issued  at    ^^^y^^ 

Lodurby,  more  than  ten  miles  from  Dumfries, — ^bore  a  false  date, —  othen  vf 

and  were  not  payable  to  the  bearer  on  demand ;  2dly,  because  the  The  Bank  o£ 

bowledge  of  these  facts  by  the  bank  was  instructed.     The  act  9.  ^^^*°^* 

Geo.  IV,  c.  49,  passed  15th  July  1828,  only  extended  the  dis- 

tiBee  at  which  ench  drafts  may  be  issued  from  ten  to  fifteen  miles ; 

and  though  this  part  of  the  objection  were  removed,  (Lockerby 

being  within  fifteen  miles  of  Dumfries,)  as  to  operations  subsequent 

to  Jidy  1828»  the  objection  founded  on  the  postdating,  and  on  the 

drafis  not  being  made  payable  to  the  bearer  on  demand,  remains  good. 

Hub  ol^eetion  eould  not  be  overcome  by  the  prejudicial  pleas  of 

the  chargers ;  for  the  suspenders  were  not  parties  to  the  alleged 

Ktdements  of  accounts,  and  got  no  noiSce  to  attend.     Bot  farther, 

ttntioners  are  not  bound  by  any  thing  d<me  by  or  against  the  prin<^ 

opal;  AiBot,  9th  July  1625,  {M.  14,051) ;  Fairbairn,  22d  Jan. 

1G29,  M.  14,053;  E.  of  Ki^hom,  11th  Dee.  1678,  M.  14,062; 

IMl,  12th  March  1685,  M.  14,064;  Hamilton,  20th  Dee.  ]709» 

M.  14^064;  ErsL  iiL  d.  64;  Pringle  v.  Tate,  17th  Nov.  18a2« 

Even  though  acoouDts  have  been  settled,  cautioners  are  entitled  to 

plead  ittieit  tnmsactioBS ;  Leitk  fiuik,  12tb  May  1 880.     The  Eog-^ 

Ml  eases  quoted  by  the  chargers  are  opposed  by  tlie  English  cases 

of  Seott,  8.  Tauni.  226,  and  Preston,  2.  Siarkj  287.     Lastly,  The 

olgeetion  founded  on  the  stamp  act  cannot  be  renounced  or  waived 

I7  any  proceeding  or  agreement 

Pkadedfar  the  eharffera — 1st,  The  charge  is  formal,  and  warrant*  Chargers* 

cd  by  the  bond.      2d,  The  chargers  having  nuike^  on  Martin's  ^'^**« 

estate,  die  suq>ender8  and  other  ereditois  are  barred^  by  aequie* 

icenoe,  from  insisting  in  the  suspension.     8d,  The  balance  due  on 

the  bond  1819  is  not  cut  off  by  prescription,  nor  by  the  negligence 

or  delay  of  the  ehargera ;  Aberdeen  Bank  v.  Scott,  19th  Feb.  1881. 

tti,  The  balance  charged  for  having  been  legally  ascertained  and 

euBtitated  by  certified  accounts,  as  well  as  by  settled  and  doqneted 

^cconsts,  the  averments  of  the  suspenders  are  irrelevant.     The  sus- 

penderB  do  not  deny  that  the  sums  charged  for  were  truly  advanced 

W  k  bank.     Knowledge  by  the  bank  of  alleged  deviation  from 

tke  leqoisites  of  the  stamp  act  is  deniisd.     This  is  not  a  pro^ 

^^^B^ok  for  penalties.     Drafis  of  the  descriptwn  alleged  may  not 

^  soatained  as  liegal  vouchers  of  diebt,  (Aytoun  e.  Dougnl,  15th 

^  1830) ;  but  the  settled  iscootmts  are  sufficient  vouchers,  and 

^obviate  the  objection ;  2.  Taunt.  Sep.  184.     The  suspenders' 

preaenee  and  concurrence  was  not  necessary  at  the  periodical  settle*- 

**irts  with  Martin,  aad  u  not  required  by  the  bond. 
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5  Feb.  1835.       Counsel  were  also  heard,  after  which, 
^^V^        Lord  Justice^Clerk, — The   charge  proceeds  upon  the  bond  of 

Others  V.         1825,  and  comprehends  not  only  the  balance  due  on  transactions 

The  Bank  of  under  that  bond,  but  also  a  balance  due  on  the  bond  of  1819. 
°  We  cannot  support  this  last  part  of  the  charge. 

Opinion  of  But  with  regard  to  the  bond  of  1S25,  the  suspenders  are  co-obIi« 

**"'*'  gants  with  Martin,  under  a  restricted  liability,  for  L.  5000.  There 

is  in  that  bond  the  usual  clause,  declaring  that  an  account,  certified 
by  the  bank  agent  and  accountant,  shall  be  sufficient  to  constitute  a 
balance  and  charge  against  the  co-obligants.  This  is  perfectly  legal ; 
and  to  the  regularity  of  the  proceeding,  in  virtue  of  that  elaose,  there 
can  be  no  objection.  A  charge  is  given  for  a  balance  clearly  aris- 
ing on  the  transactions  contained  in  accounts  which  have  been  an- 
nually settled  and  doqueted,  and  the  vouchers  given  up.  This  is 
met  by  the  statement,  that  though  such  a  balance  does  appear,  the 
transactions  during  the  progress  of  these  settled  accounts  were  ill^al 
under  the  stamp  laws.  It  is  said  the  unstamped  drafts  were  not  truly 
issued  at  Dumfries,  were  postdated,  and  were  not  payable  to  the 
bearer.  The  answer  is,  these  accounts  were  settled  according  to  the 
uniform  practice  of  the  bank ;  the  parties  were  mutually  satisfied, 
and  the  balance  on  the  account  for  one  year  was  carried  forward  to 
the  account  for  the  next  year ;  and  the  stamp  laws  do  not  require  a 
settlement  of  this  description  to  be  opened  up.  In  such  circumstances, 
the  Court  has  never  been  called  on  to  inquire  whether  there  may 
not  have  been  transactions  in  the  face  of  the  stamp  laws.  There 
has  been  no  decision  to  the  effect  that  the  Court  is  bound  to  let  in 
the  inquisitorial  investigation  here  demanded  i  and  there  is  no  prin- 
ciple on  which  such  an  investigation  can  be  sanctioned.  It  is  suf- 
ficient that  there  is  no  positive  denial  of  the  accuracy  of  the  balance  ; 
and  that  the  accounts  have  been  finally  settled  and  closed  by  regu- 
lar doquets,  which  do  not  require  to  be  stamped.  But,  looking  to 
the  stamp  laws,  I  entertain  great  doubts,  (independently  of  the  set- 
tlement of  accounts,)  of  their  application  in  a  case  like  this,  which 
is  not  a  prosecution  for  penalties.  With  the  qualification  as  to  the 
sum  due  on  the  first  bond,  I  am  for  holding  the  letters  duly  pro- 
ceeded. 

Lord  MeadowbcoiL — I  concur.  It  would  be  dangerous  to  admit 
the  competency  of  the  objection.  There  is  no  authority  for  the 
application  of  the  stamp  act  in  circumstances  like  the  present, 
where  there  has  been  a  regular  discharge  betwixt  the  bank  and 
principal  party ;  and  we  ought  not  to  extend  the  meaning  of  the 
statute.  But  I  consider  the  suspenders  liable  only  for  the  balance 
arising  under  the  second  bond. 

Lord  Glenlee. — As  to  the  charge  for  the  balance  on  the  second 
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bond,  I  concur.     We  ought  not  to  extend  revenue  statutes  beyond  ^  Feb.  1835. 
their  express  provisions.     There  is  nothing  in  the  stamp  act  de-    ^^Y^^ 
daring  that  a  party  who  might  have  objected  to  particular  transac-  oThr«  ©. 
tioDs,  but  who  does  not  object,  can  do  so  after  a  final  settlement  '^^  i^nk  of 
and  discharge.     But,  with  regard  to  the  sum  due  on  the  first  bond,    ^^_^^||_^ 
I  rather  think,  that,  looking  to  the  broad  terms  of  the  stipulated  Opinion  of 
liability  under  the  second  bond,  the  suspenders  are  also  liable  for 
nch  part  of  the  balance  due  on  the  first  bond  as  accrued  subse- 
qoently  to  the  date  of  the  second  bond. 

Lord  Medwyn, — The  preliminary  points  on  which  cases  were 
ordered  are,  1.  Whether  the  annual  settled  and  doqueted  accounts 
preclude  the  inquiry,  whether  the  sums  drawn  out  were  paid  on 
Touchers  null  under  the  stamp  laws.  2.  Whether  the  sum  due 
under  the  bond  1819  was  properly  transferred  to  the  account  co- 
vered by  the  bond  1825,  and  the  charge  under  it  was  orderly  given. 

As  to  the  1st,  It  has  been  said,  tliat  although  the  suspenders  bind 
themselves  as  joint  obligants  to  the  bank,  which  precludes  them  from 
pleading  the  septennial  limitation,  or  claiming  the  benefit  of  disj* 
eosBioD;  still,  that  looking  to  the  nature  of  the  obligation,  they  are 
in  fact  cautioners  to  the  bank  for  William  Martin,  and  are  entitled, 
even  in  questions  with  the  bank,  to  all  the  privileges  of  a  cau- 
tioner. How  far  this  may  be  so,  I  am  not  at  this  moment  inclined 
to  hazard  an  opinion.  I  know  of  no  case  which  has  laid  down  any 
sneh  proposition.  The  doctrine  in  the  case  of  Mackenzie  of  Ar- 
drass  deserves  attention,  considering  the  quarter  from  which  it 
comes ;  but  the  case  was  not  ultimately  decided  on  any  such  view. 
But  according  to  my  view  of  the  case,  I  am  willing  to  consider  the 
question  as  if  with  a  cautioner  merely, — a  cautioner,  however,  under 
a  bond  such  as  this,  and  with  the  conditions  therein  contained. 
Now,  I  agree  in  every  particular  with  the  law  as  laid  down  by  the 
BQspenders.  I  admit  that  all  legal  defences  pleadable  by  the  debtor 
agauist  the  creditor  are  also  pleadable  by  the  cautioner;  nay,  a  re-^ 
levant  defence,  though  it  should  be  omitted  by  the  debtor  in  an  ac- 
tion against  him,  continues  competent  to  the  cautioner :  nay,  fur* 
ther,  even  a  judgment  against  the  debtor  will  not  preclude  the  cau- 
tioner from  going  over  the  same  ground  again,  if  he  hopes  for  a 
fifferent  decbion  in  his  case :  all  these  fell  under  the  rule  of  res 
inter  alios,  &c.  But  then  sound  principles  will  not  support  the 
SQspenders  in  their  present  suspension. 

The  allegation  is,  that  sums  were  originally  advanced  to  their 
principal,  Martin,  upon  drafts  or  orders  null  on  the  stamp  laws. 
Now,  without  saying  what  might  have  been  the  effect  of  such  a 
plea  if  the  bank  had  been  enforcing  their  claims  by  producing  such 
▼ouchers  as  the  grounds  of  their  action,  and  whether,  if  the  prin- 
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5  Feb.  183&  cipal  o£Fered  no  objection  on  that  ground,  it  would  have  been  in- 
^"^V^^    competent  for  the  cautioner  to  do  so,  (which,  looking  to  the  words 

Othera^v.        ^^  ^®  Statute,)  seems  very  questionable ;  the  plea  of  the  bank  is, 

The  B^nk  of  that  the  Settlements  and  doqueted  accounts  preclude  the  necessity 
^  *"  '        of  their  founding  on  the  dirafts  as  vouchers  of  their  payments  at 

Opinion  of     all ;  and  that  they  are  entitled  to  rest  on  these  acknowle^gnieats  of 
^^^'  balances  by  Martin«  In  this  the  bank  seems  to  argue  justly. 

The  bond  expressly  beam,  that  the  operations  on  the  account  are 
all  to  be  by  William  Martin  alone,  whether  by  drafts  on  the  cash- 
account,  or  by  bills  or  other  obligations  granted  by  him*  The 
other  obligants  are  not  to  be  present  at  such,  but  they  bind  them- 
selves to  a  certain  amount  for  his  drafts.  Now,  suppose  a  sum  of 
money  advanced  on  an  order  null  under  the  stamp  laws,  becaose 
drawn  more  than  ten  miles  from  Dumfries ;  if  the  agent,  the  first 
time  he  saw  Martin  at  Dumfries,  begged  him  to  substitute  a  legal 
voucher,  an  acknowledgment  granted  in  Dumfries  for  the  other, 
which  was  returned  to  him,  could  he,  or  could  his  cautionen,  after- 
wards object  and  say  there  was  no  legal  voucher  for  the  money? 
This  I  think  would  be  impossible,  just  as  much  as  if  the  money  had 
been  advanced  on  a  verbid  order,  and  had  so  stood  for  some  tiioe) 
and  then  a  regular  voucher  furnished  for  it. 

Now,  the  present  case  is  not  very  different  in  fact,  and  is  the 
same  in  principle  with  these.  The  account  is  examined,  foond 
correct,  vouchers  given  up,  and  a  single  voucher,  the  doquet  on  the 
account,  substituted  for  it.  At  such  settlements  the  co-obljgants  are 
never  called  to  be  present :  the  clause  in  the  bond  authorising  one 
party  alone  to  draw,  necessarily  implies  that  he  alone  is  to  adjust 
the  account.  There  was  no  such  clause  in  the  bond,  but  I  think 
there  is  no  occasion  for  any  such  clause.  It  is  implied  in  the  na* 
ture  of  the  contract.  When  he  does  adjust  the  account,  the  other 
co-obligants  must  be  bound,  unless,  indeed,  they  could  show  any 
errors,  which,  in  all  settlements  of  accounts,  are  always  excepted,  or 
could  plead  collusion.  Neither  of  these  is  pleaded  here.  Now,  it 
is  very  true,  before  such  a  settlement,  the  vouchers  may  have  been 
objectionable ;  but  was  there  any  thing  improper  in  the  principal 
party  to  correct  that,  and  substitute  a  legal  for  an  illegal  voucher, 
before  the  action  came  into  Court  ?  It  was  not  only  not  improper 
to  do  so,  but  it  was  highly  fit  and  proper  that  he  should  do  so,  jost 
to  preclude  such  an  ungracious  plea  as  this ;  and  I  do  not  think  the 
cautioners  are  entitled  to.  insist  that  he  could  not  substitute  a  lepd 
for  an  illegal  voucher  of  debt ;  that,  in  short,  Martin  was  bound  to 
be  a  knave  for  their  behoof.  The  very  condition  of  the  ground  of 
suspension  admits  that  money  was  truly  advanced,  though  on  illegal 
vouchers.    Now,  it  would  have  been  an  ungracious  plea,  approach- 
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ing  m  nearly  to  a  moral  wrong  as  any  thing  which  is  sanctioned  by  5  Feb.  1835w 
a  po8iti?e  law  can  be,  if  Martin  had  either  himself  urged  this  plea»    ^^^v^ 
or  left  it  competent  to  another  to  do  so,  when  he  actually  had  re-  o^^fo. 
eeired  the  money ;  and  having  obviated  the  objection  before  action  The  Bank  of 
k  raised  for  the  advances,  he  has  done  what  he  was  morally  bound     °  "*^ 
and  legally  entitled  to  do;  and  his  cautioners,  just  as  they  must  Opinion  of 
tare  been  bound  by  his  oath  if  he  had  not  admitted  the  debt  till  it 
m  referred  to  his  oath,  must  be  boand  by  this  act,  and  are  not 
eidtied  to  quarrel  it.     If  any  other  rule  were  adopted,  it  would 
nmcoanter  to  the  invariable  practice,  where  the  party  who  operates 
on  die  account  in  terms  of  the  bond  is  alwajrs  the  person  who 
loaches,  adjusts  and  settles  it.     The  other  parties  are  just  as  little 
present  at  this  operation,  or  thought  necessary  to  be  so,  as  they  are 
It  the  operation  of  drawing  out 

2.  I  have  doubts  whether  the  balance  under  the  bond  1819  was 
nlidiy  transferred  to  the  account  under  the  bond  1825,  after  the 
lequestration,  when  a  charge  was  given  under  it  of  the  whole  debt. 

The  bond  is  entirely  prospective.  William  Martin  might,  no 
doabt,  have  adjusted  the  acconnt  under  the  first  bond,  and  paid  the 
Uaaoe  by  an  order  on  the  account  opened  under  the  new  bond. 
Bat  tlus  was  not  done.  The  two  accounts  were  kept  separate  till 
after  Martb's  bankruptey ;  and  although  the  words  may  be  thought 
tobdade  this  balance,  (<  as  may  be  liable  on  me  by  any  legal  con- 
'  fitroction,')  I  think  the  spirit  of  them  is  opposed  to  the  including  of 
•a  old  oootracdon,  or  liability  arising  out  of  this  old  bond^  to  which 
die  cautioners  not  bound  in  it  have  a  title  and  interest  to  object, 
even  in  the  fibrst  instance,  although  they  might  have  relieif  from  the 
pities  m  it 

If  Martm  had  drawn  upon  this  account  for  the  balance  under 
Ae  first  bond,  or  had  settled  au  account  with  the  balance  trans- 
ferred to  the  new  account,  this  would  have  been  quite  different ; 
Vat  this  he  has  not  done,  and  I  do  not  think  the  bank  warranted  in 
tnosferring  the  one  account  to  the  other  of  their  own  authority, 
and  after  Martin's  sequestration. 

I^  Juttice-Clerk. — I  may  just  add,  that  the  English  cases  oa 
the  osory  laws  strengljien  my  view  of  the  stamp  act 

^ene^  for  chafers,  moved  for  expenses. 

Graham  BdL — Expenses  ought  not  to  be  found,  1st,  On  account 

ofthe  conduct  of  Martin  and  the  bank;  2d,  The  objection  did  not 

'^  on  a  groundless  or  false  allegation ;  3d,  Thfs  suspenders  have 

P^  quit  of  a  part  of  the  claim  which  they  objected  to  in  the  out- 
set 

^  Cour^  found  the  letters  orderly  pcoceeded,  with  the  exception  Judgment. 
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5  Feb.  1835.  of  the  charge  for  the  sum  due  under  the  bond  of  1819,  and  found 
^^V^^    the  chargers  entitled  to  expenses,  subject  to  modification. 

Swan  and 

The  Bank  of    ^'^  Ordinary,  Medwyn,  For  Suspenders,  Dean  o/Fae,  fBopBtJ  and  Gidtm 

Scotland.  ^^'         H't^&zm  Martin,  S.  S.  C  Agent.  For  Chargers,  Skew  and  WoOcr. 

Davidsons  ^  Sym,  W.  S.  Agents.         T,  Clerk. 

R. 


SECOND  DIVISION. 

No.  XLIII.  5tk  February  1835. 

CHRISTIAN  STEWART 

affainst 

JOHN  MENZIES. 

Proof. — Circumstances  in  which  tlie  Court  refused  to  allow  a  brother 
and  sisters  and  other  near  relations  of  a  pursuer  of  a  declarator  af 
marriage  and  legitimacy  to  be  examined  as  witnesses  in  thepursux^i 
favour. 

In  a  declarator  of  marriage,  at  Christian  Stewart's  instance,  against 
Mr  Menzies,  (see  ante,  vol.  xi.  p.  125,)  a  remit  was  made  to  the 
Comi&issaries  to  take  the  proof.  The  pursuer  went  into  a  proof  at 
large  of  circumstances  tending  to  instruct  the  constitution  of  tlie 
marriage.  Sixteen  witnesses  were  examined  for  the  pursuer,  wbOr 
in  the  course  of  the  proof,  offered  to  adduce  as  witnesses  her  bro- 
ther, sister,  brothers-in-law  and  sisters-in-law,  to  establish  the  facts 
stated  in  the  sixth  article  of  her  condescendence ;  and  by  her  bro- 
ther-in-law's evidence  to  establish  the  facts  of  the  case  generally. 
The  averments  in  tlie  sixth  article  of  the  condescendence  in  sub- 
stance were,  that  although  the  defender  acknowledged  the  marriage) 
yet  with  a  view  to  the  feelings  of  his  relations,  the  pursuer  did  sot 
publicly  assume  the  rank  of  his  wife.    *  The  defender  not  only  made 

*  these  acknowledgments  to  the  pursuer,  which  were  communicated 

*  by  her  to  her  relations,  but  in  the  presence  of  these  relations  he 

*  uniformly  spoke  of  the  pursuer  as  his  wife,  and  so  addressed  her 
<  in  their  presence.' 

The  admissibility  of  these  witnesses  was  objected  to  by  the  de- 
fender on  the  ground  of  relationship.  The  Commissary  made  art- 
sandum  with  the  objection  to  the  Lord  Ordinary ;  and  his  Lordsbip> 
after  hearing  parties,  pronounced  the  following  interlocutor : 
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<  Tbe  Lord  Ordinary  having  resumed  consideration  of  the  debate  5  Feb.  1835« 
'  on  the  admissibility  of  the  near  relations  of  the  pursuers  (the  sisters     ^'^v^^ 
^aod  the  sisters  and  brothers-in-law  of  the  principal  pursuer)  as  -^^j^^^' 

*  witnesses  for  her  and  her  children  in  this  declarator  of  marriage 
^and  l^dmacy ;  sustains  the  objections  of  the  defender  to  these 

*  relations  being  admitted  as  such  witnesses,  and  refuses  to  remit 
'to  the  Commissary  to  take  their  depositions :  Appoints  the  cause 
^tobe  enrolled,  that  the  other  objections  taken  by  both  parties  in 

*  the  course  of  the  pursuer's  proof  may  be  disposed  of.' 

Naie. — <  The  Lord  Ordinary  gives  this  judgment  with  some  hesi- 
'tatioD,  the  authorities  being  somewhat  contradictory,  and  their 

<  application  to  sach  a  case  as  the  present  by  no  means  without 

*  difficulty.  On  the  whole,  however,  he  thinks  that  it  comes  within 
'  the  principle  of  the  decisions  in  the  cases  of  Dalzell  v.  Richmond, 

<  10th  July  1790 ;  and  Bell  v.  King,  21st  Jan.  1797  ;  and  he  has 
'  decided  accordingly.     In  common  reason,  it  is  impossible  to  deny 

*  that  the  concern  which  such  near  relations  will  generally  feel  foi^ 

*  the  honour  and  (in  cases  like  this)  the  aggrandisement  of  their 

*  bmWj,  must  present  at  least  as  strong  a  motive  for  perverting  the 

*  troth,  as  many  of  the  patrimonial  interests  by  which  their  testi- 
*mony  would  be  peremptorily  excluded.  And  though  it  is  highly 
'  expedient  to  adhere  to  such  general  rules  as  are  established,  it  is 

*  necessary,  when  questionable  cases  occur,  to  look  carefully  to  the 
'principles  on  which  tliey  are  founded.     On  the  other  hand,  it  is 

*  not  to  be  forgotten,  that  the  very  magnitude  of  the  interest  to  the 

*  parties  immediately  concerned,  as  well  as  the  general  maxim,  in 

*  dobio  pro  statu  est  respondendum,  weigh  strongly  against  the  ie« 
Ejection  of  any  evidence  that  can  be  safely  admitted. 

*  If  the  Lord  Ordinary  had  considered  the  pursuers  as  nowseek- 

*  ing  to  establish  a  marriage  by  open  marital  cohabitation  and  mu« 
'  tmd  habitual  acknowledgments,  (as  the  defender  endeavoured  to 
'represent,)  he  would  have  had  no  diflBculty  whatever  in  at  once 
'  Tgecting  the  evidence  in  question,  such  cases  being  necessarily 

*  the  very  reverse  of  those  in  which  there  should  be  any  penuria 
'  of  unexceptionable  witnesses.  But  he  cannot  view  the  case  as 
'  bebg  truly  of  this  description.  A  certain  degree  of  privacy  and 
'  coneealment  nndoubtedly  hung  on  the  character  of  the  connection 
'  which  subsisted  between  the  parties ;  and  the  allegation  of  the 
'pursuer  substantially  is,  that  though  there  were  disclosures  made 
'  more  or  less  freely  in  retired  situations  and  narrow  circles,  which 
'  (doog  with  the  written  evidence)  she  hopes  may  be  sufficient  for 
'  her  purpose,  the  marriage  was,  on  the  whole,  intended  to  be  con- 
'  cealed  for  a  time  from  the  public,  and  the  only  full  and  complete 
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Menu«$. 


i  Feb.  1835.  <  acknowledgmenU  of  it  to  be  looked  for,  therefore,  exctiuively  io 

<  the  drcle  of  their  confidential  and  domestic  friendeu 
*  The  great  extent  to  which  her  examination  of  stranger  w^ 

<  nesses  has  already  gone,  no  doubt  very  much  weakens  this  view 

<  of  the  matter,  as  well  as  some  strong  expressions  both  in  the  sun- 

<  mons  and  condescendence.     And,  on  the  whole,  the  Lord  Ordi* 

<  nary  feels  that  the  course  he  has  followed  is,  in  a  doubtfol  laattei^ 
^  the  least  liable  to  exception.     It  may  be  proper,  perhaps,  to  ex- 

<  plain,  that,  by  the  deliverance  now  made,  the  Lord  Ordioary  mean 

<  only  to  declar.e  the  witnesses  referred  to  as  incompetent  to  nake 

<  out  the  case  of  the  pursuers  by  their  direct  testimony,    lie 

*  effect  of  the  written  evidence,  and  especially  of  the  letter  of  2Stk 

<  March  1826,  he  understands  to  be  still  entire ;  and,  if  it  skooU 

<  be  necessary  for  the  defender  to  make  out  his  allegations  as  to  the 
^  occasion  of  writing  and  delivering  that  letter,  which  plainly  re* 

*  solve  into  a  conspiracy  or  collusion,  of  a  most  private  and  oecuk 

*  nature,  between  him  and  the  pursuer,  the  Lord  Ordinary  is  far 

*  from  thinking  that  it  may  not  be  competent  to  the  pursuer  to  exa* 

*  mine  her  own  relations,  in  meeting  any  proof  which  may  be  at- 

<  tempted  of  these  allegations.' 


The  pursuer  reclaimed — ^praying  their  Lordships  to  find,  that,  ii 
the  circumstances  of  the  case,  these  persons  were  admissible  as  wit- 
nesses. 

Cuntngkamey  in  support  of  the  note,  pleaded — The  witoesses  ob- 
jected to  might  be  called  as  to  two  points ;  first,  as  to  the  eoosd- 
tution  of  the  marriage ;  or,  secondly,  as  to  the  purpose  for  which  the 
letter  of  acknowledgment  was  granted ;  on  which  last  point  the 
Lord  Ordinary  did  not  hold  them  inadmissibfe.  The  Lord  Ordi- 
nary had  been  swayed  by  the  cases  of  Dalzell  and  Bell;  but  the 
rule  as  to  admissibility  of  relations  was  much  relaxed ;  Maouel,  1* 
Mur.  Bep.  391 ;  Bell,  I4th  April  1819,  2.  Mur.  168;  and  Speoee, 
2  Mur.  168,  75 ;  which  shew  a  leaning  by  the  Court  to  adiait  ssch 
witnesses,  leaving  their  credibility  to  the  jury.  The  Iiord  Ordi- 
nary  seems  to  hold,  that  in  an  important  contract,  like  marriage,  the 
admissibility  of  sach  witJiesses  ought  peculiarly  to  be  guarded 
against.  But  this  would  go  to  admit  them  in  a  trifling  case,  and 
exclude  them  in  a  case  of  importance.  In  the  case  of  Dalzell,  n9 
other  proof  than  the  evidence  of  relations  was  offered.  In  the  case 
of  Bell,  the  defender  in  a  divorce  was  anxious  to  disprove,  by  her 
brother's  evidence,  a  fact  sworn  to  by  one  witness,  but  which  f^^ 
could  not  materially  injure  her  cause.  In  the  case  of  Callender,  lo 
1802,  (Ferguson^  ConsisUnial  Law,  App.  108-9,)  «  a  si8ter-ifl-I»«J 
<  of  the  pursuer  was  admitted  by  direction  of  the  superior  coart. 


Pursuer's 
Pleas. 
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No  doabt,  in  Lindsay,  2dd  Feb.  1826,  a  brother  and  Bister  were  5  Feb.  1635. 

lield  inadmissible.     But  there  the  penury  of  proof  was  the  act  of    ^*V^^ 

Ae  parties;  it  was  a  case  of  collusion.     The  present  is  a  case  of  i^enzieJ 

private  marriage,  in  which  a  penury  of  witnesses  is  necessarily  pre- 

nunable.    In  Martin,  8th  Feb.  1816,  Lord  Pitmilly  and  the  Court 

dowed  a  brother  and  sister  to  be  examined  in  corroboration  of 

turts  sworn  to  by  another  witness*     In  the  present  case,  the  de- 

fcoder  would  naturally  ipake  disdosures  to  the  pursuer's  relations, 

wUeK  he  would  not  do  to  others.     It  appeared  from  the  evidence 

dready  led  that  there  were  secret  attentions^  and  addressing  the 

punuer  by  the  term  <  Wife/ 

hari  Meitdovabakk. — Does  not  all  this  shew  there  is  no  penuria  ? 

Cwmghame. — No ;  there  are  many  circumstances  proved  by  one 
witness  only. 

The  counsel  for  the  defender  was  not  called  on. 

hprd  GUnlee. — I  think  the  interlocutor  should  stand ;  but  the 
vurds^  *  in  hoc  statu,*  might  be  introduced,  as  these  witnesses  may, 
is  an  after-stage  of  the  proof,  be  admissible  in  replication  of  the 
defiendei^s  proof,  as  to  the  purpose  of  writing  the  letter  of  acknow*- 
ledgment 

Li>rd  Meimyn. — I  am  unwilling  to  introduce  any  words  which 
n^t  raise  a  doubt  as  to  the  rule  fixed  in  Dalzell  and  Bell.  These 
ttes  were  not  decided  on  any  specialties. 

Lord  Meadawbank. — I  think  the  introduction  of  the  words,  *  in 
'hoc statu,'  would  not  tend  to  break  down  the  settled  rule. 

Lord  Jiutice-ClerJu — I  have  always  considered  the  cases  oi  Dal- 
zell  and  Bell  as  fixing  the  law,  and  I  hold  the  cafe  of  Lindsay  to 
he  an  additional  precedent  on  the  point. 

The  Court,  in  respect  no  sufficient  reasons  had  been  stated  for  ex-  judgment, 
amining  these  relatives  upon  the  allegations  in  the  6th  art  of  the 
condescendence  generally,  adhered  to  the  interlocutor  of  the  Lord 
Ordbary. 

IaA  Ofdinary,  J^ffmf,  For  Pttmxer,  Cmnnghamg  and  Patton,  Ormg  jr 

McrUm,  W.  S.  Agents.  For  Defender,  Dean  ofFac,  f  Hope  J  and  Whig- 

W       Jones  Feryusim,  W.  S.         T,  Clerk. 
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SECOND  DIVISION. 

No.  XLIV.  5th  February  1835. 

PETER  BROWN 

affainst 

DAVID  HUTTON  SYME. 

Process. — Bill  of  Exceptions. — Proof. — An  objection  to  the 
admissibility  of  certain  witnessesy  on  the  ground  of  intere^^  hatting 
been  repelled  at  the  trial;  bill  of  exceptions  disallowed^  in  respect 
that  the  objector  did  not  distinctly  set  forth  in  the  bill  the  nature  of 
the  real  interest  which  the  witnesses  had  in  the  action. 

At  the  trial  of  certain  issues  betwixt  these  parties  relative  to  shares 
in  the  Alloa  Glass  Company,  on  22d  July  1834,  the  defender  ob- 
jected to  certain  witnesses  adduced  by  the  pursuer,  on  the  ground 
of  interest.  The  objection  was  overruled  by  the  Lord  President 
of  the  Second  Division,  and  a  verdict  returned  for  the  pursuer. 
The  defender  excepted,  but  the  Court  disallowed  the  bill,  on  the 
ground  that  the  alleged  interest  was  not  sufficiently  set  forth  in  the 
bill,  nor  any  precise  explanation  given  of  the  nature  of  the  real  in« 
terest  pointed  at  by  the  objector. 

Jury  Clerk.         Act  Dean  ofFac,  f Hope, J  Ctminghamet  and  Maidand.        Madf0KM 
ff  MatfcprloM,  W.  S.  Agents.  Alt  Shem^  P.  Robertwn,  and  A.  M^NtSEL 

C^,.»^««.W.S.AgenU.  ^^ 


FIRST  DIVISION. 

No.  XLV,  6rt  February  1835. 

JOHN  ARCHIBALD  MURRAY  and  Others 

against 
The  trustees  of  the  late  Sir  Robert  Bruce  Hendeb- 
sony  and  against  john  cheape  of  rossie. 

Trust. — Circumstances  in  which  trustees^  who  had  power  to  appoint 
one  of  their  number  as  factor^  and  whoy  it  was  declared^  *  thaU  not 

*  be  liable  for  any  omissions  or  neglects  in  their  managementy  nor  for 

*  the  intromission  or  solvency  of  their  factor j  §*c.,  but  shall  only  be 
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bnaid  ^  to  act  honourably^  and  skaU  only  be  liable  for  their  actual  6  Feb.  1835b 
<  iniramissions,  and  each  of  them  for  himself  and  his  own  actual    ^^^v^^ 
*  intromissions  respectively^  and  no  forthjer^  §*c.,  haviny  appoint*  otbere©?^ 
edaneof  their  number  asfitctoTy  and  having  allowed  him  to  retain  Henderson's 
possession  of  sums^  which^  in  a  mtdtiplepoinding  brought  by  them^  ^^'^^^'    ^ 
had  been  directed  by  the  accountant  (to  whom  the  cause  was  remit" 
ted)  to  be  set  apart  for  answering  certain  annuities^  and  having  ge^ 
neralfy  allowed  him^  contrary  to  the  instructions  they  had  given  him^ 
to  retain  large  sums  in  his  hands,  with  which  he  ultimately  foiled,-^ 
kddt  in  an  action  of  relief  cU  the  instance  of  the  hetrs-at-law,  (who, 
<m  the  bankruptcy  of  the  foctor,  had  been  obliged  to  pay  the  sums 
due  to  (he  annuitants,  that,  no  malajides  or  dishonesty  being  alleged, 
the  trustees  were  protected  from  liability  by  the  clause  in  question* 

Bt  trast-disposition^  (3d  August  1812,)  the  late  Mr  Anstruther  of 
•AtHi  eonveyed  his  whole  property,  heritable  and  moveable,  (ex- 
cepting the  lauds  of  Ardit,  which  were  disponed  in  a  separate  dis* 
fffidon,  executed  of  the  same  date,)  in  favour  of  the  late  Sir  Ro* 
kert  Bruce  Henderson,  Mr  Cheape  of  Rossie,  Mr  Heriot  of  Ra- 
■ornie,  writer  to  the  signet,  and  certain  other  trustees  therein 
Muned,  and  for  certain  purposes  therein  declared,  with  power  to  sell 
die  sabjects  thereby  conveyed,  <  in  whole  or  in  part,  at  the  discre^ 

*  tioD  of  ray  said  trustees,  and  the  price  and  produce  of  the  same, 
'  after  deduction  of  the  expense  of  executing  this  trust,  applied  by 
'  my  said  trustees  towards  payment  and  satisfaction  of  my  death- 
'  bed  and  funeral  expenses,  and  of  all  the  just  and  legal  debts  and 
'obligadons  whieh  shall  be  resting  and  owing  by  me,  or  to  which 
'  I  shall  be  liable ;  2dly,  That  my  trustees  shall  pay  all  legacies, 
'gifts  or  provisions  that  I  may  appoint  to  be  paid  by  a  codicil 
'  hereto,'  &c.  The  deed  tlien  proceeds  to  direct  payment  of  a  great 
>ttnf  legacies  to  different  individuals  therein  named,  and  contains 
AiectioDs  for  the  disposal  of  any  residue.  It  further  gives  power 
to  the  trustees,  *  to  appoint  either  one  of  their  own  number,  or 
'  any  other  person,  from  time  to  time,  as  iactors  or  cashiers,  for 
'  coUectiDg  and  receiving  the  said  debts  and  sums  of  money,  rents 

*  and  arrears  of  rent,  interest,  annuities,  dividends,  and  prices  of 
'  itock,  prices  of  lands,  houses,'  &c.  <  and  in  general  to  do  every 
'  thing  necessary  for  the  proper  execution  of  the  trust  hereby  crea- 
'  ted,  but  with  and  under  the  conditions  after  written,  as  it  is  here- 
'  by  expressly  conditioned  and  provided,  that  my  trustees,  or  trus- 

*  tee,  acting  under  this  trust,  shall  be  holden  and  obliged  to  apply 
'  and  employ  the  funds  and  subjects  hereby  disponed,  and  the  price 
'  and  piodnee  thereof,  for  the  uses  and  purposes  before  mentioned, 
'  or  of  any  other  uses  and  purposes  to  be  herein  after  directed  by 
^  me,'  &c. ;  <  as  also,  declaring  that  my  said  trustees,  and  my  exe- 


6  Feb.  1835. 


Murray  and 
OtheTB  V. 
Henderson's 
Trusteesi  &Cb 
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cutorS)  acting  underi  and  by  virtue  of  these  presentB,  shall  not  be 
liable  for  any  omissionK  or  neglects  in  their  management,  nor  for 
the  intromissions  or  solvency  of  the  fiactors,  or  others  whom  they 
may  employ,  or  the  debtors  whom  they  entrust,  but  shall  only  be 
bound  to  act  honourably,  and  shall  only  be  liable  for  their  actual 
intromissions,  and  each  of  them  for  himself,  and  his  own  actual  in- 
tromissions respectively,  and  no  further,'  &c. 
Mr  Anstruther  died,  (June  1819,)  and  the  trustees  above  named, 
viz.  Sir  Robert  Henderson,  Mr  Cheape  of  Rossie,  and  Mr  Heriot 
of  Ramomie,  writer  to  the  signet,  accepted  of  the  trust,  and  enter- 
ed into  the  management  of  the  trust^state ;  and  the  two  former  ap- 
pointed Mr  Heriot  as  their  agent  and  factor  under  the  trust ;  and 
they  directed  him,  at  their  first  meeting,  to  <  open  a  deposit-account 

*  with  the  British  Linen  Company,  on  their  account,  from  which 

<  Mr  Heriot  can  operate  and  draw  the  sums  required  to  pay  off  the 

<  debts  due  by  Mr  Anstruther  at  the  lime  of  his  death,  and  pay  in 

<  such  sums  as  he  shall  receive,'  &c.  Among  the  debts  due,  and 
obligations  entered  into  by  the  late  Mr  Anstruther,  there  were  a 
variety  of  annuities  and  bonds  of  provisions,  granted  by  him  in  fa- 
vour of  different  individuals,  besides  various  gratuitous  legacies. 

In  the  year  1824,  and  after  an  unsuccessful  challenge  of  the 
trust-deed  by  the  heirs-at-law,  the  lands  of  Cruivie,  conveyed  in 
the  trust-deed,  were  sold,  and  ultimately  purchased  by  Sir  Robert 
Henderson  for  L.  24,800;  and  at  one  of  their  meetings,  (26th 
August  1824,)  *  the  trustees  authorise  Mr  Heriot  to  receive  the 

<  balance  of  the  price  from  Sir  Robert  Henderson,  and  to  place  it 

*  in  one  of  the  banks,  until  an  order  of  Court  is  obtained  for  a  fur- 

<  ther  division.'  This,  however,  was  not  done,  and  a  considerable 
part  of  the  price  remained  in  the  hands  of  Mr  Heriot  Again,  at  a 
meeting  in  1829,  the  trustees  directed  Mr  Heriot  to  put  the  price 
of  certain  other  lands  which  had  been  disposed  of  *  into  one  of  the 

<  chartered  banks,  until  a  proper  security  was  obtained,  and  recom- 

<  mended  that  a  good  heritable  security  should  be  obtained  as  soon 

<  as  possible.'  But  this  money  also  remained  in  the  hands  of  Mr 
Heriot. 

In  the  same  year  that  the  lands  of  Cruivie  were  disposed  of, 
(1824,)  an  action  of  multiplepoinding  was  brought  by  the  trustees, 
on  the  narrative,  that  it  was  now  ascertained  that  the  trust-property 
would  not  be  sufficient,  after  payment  of  the  whole  debts  by  Mr 
Anstruther,  to  pay  the  various  legacies,  provisions  and  annuities 
left  by  him ;  and  subsuming,  that  the  pursuers  were  willing  to  make 
over  the  whole  funds  and  effects  to  such  person  or  persons  as  should 
be  found  entitled  thereto.  A  remit  was  made  to  an  accountant,  to 
make  a  report  on  the  value  of  the  annuities  and  legacies,  and  as  to 
the  propriety  of  making  an  interim  payment  to  the  varioiis  claim- 
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tots ;  and  the  accountant,  in  an  interim  report^  stated,  inter  alia,  6  Fei^.  I835i 

*  that  from  the  price  of  Cmivie  an  interim  payment  of  L.  11,696     ^*^V"*^. 
<  may  be  made  to  the  yarious  claimants,  agreeably  to  the  following  q^^J^^ 

*  scheme  and  states.'     The  report  then  sets  forth,  that  <  from  the  Hendenon't 

*  fore  end  of  which  sum,  there  falls  to  be  set  apart  sums  to  meet  '^^^™»**^»  **^- 

*  the  following  claims,  till  it  shall  be  decided  whether  they  are  pre- 

*  ferable  to  the  annuities  and  legacies  contained  in  the  trust-settle- 

*  ment  of  the  deceased,  or  must  rank  pari  passu  therewith,'  viz. 
ftke  daims  are  here  specifiecLJ  Certain  objections  to  this  report  were 
repelled  by  the  Lord  Ordinary ;  and  in  a  second  report,  (after  fix- 
ing  the  sum  for  division,)  the  accountant  reported,  that  <  from  the 
*'  fore  end  of  which  sum  there  fedls  to  be  set  apart  the  value  of  the 

*  following  sums,  to  meet  another  claim  specified  by  the  accountant, 

*  and  contained  in  a  bond  of  provision  granted  by  Mr  Anstruther.' 

There  was  no  order  of  Court,  nor  any  motion  made  by  the  par- 
ties interested,  that  the  sums  so  set  apart  should  be  consigned  or 
secured,  and  Mr  Heriot  retained  them  in  his  hands,  and  at  the  same 
time  various  payments  were  made  to  the  gratuitous  legatees.  Mr 
Heriot  became  bankrupt  in  1832,  having,  at  the  time,  upwards  of 
L.6000  of  the  trust  property  in  his  hands*  Upon  this  event,  the 
parties  in  right  of  the  bonds  of  provision  above  referred  to  raised 
an  action  of  relief  against  the  heirs-at-law  of  Mr  Anstruther»  (the 
present  pursuers,)  who  had  succeeded  to  the  estate  of  Ardit,  and 
obtained  decree  therein  for  the  sums  due  to  them.  Thereupon  the 
pursuers  (by  their  trustees,  Mr  Murray  and  others,)  brought  the 
present  action  of  relief  against  Sir  Robert  and  Mr  Cheape, 

The  grounds  upon  which  the  pursuers  chiefly  rested  their  claim  punuer't 
was,  that  although  the  clause  restricting  the  liability  of  the  trustees  ^^^^ 
was  expressed  in  strong  terms,  the  defenders  had  not  discharged  their 
daty  in  regard  to  their  factor,  Mr  Heriot*  In  particular,  that  in- 
stead of  setting  apart,  as  recommended  by  the  accountant,  and  proper- 
ly securing  sums  for  the  payment  of  the  claims  now  pursued  for,  they 
had  allowed  a  great  part  thereof  to  remain  in  the  hands  of  their  fac- 
tor, while  he  made  payment  to  a  large  amount  to  the  gratuitous  le- 
gatees under  the  first  deed,  without  making  provision  for  the  dis- 
charge of  the  obligations  come  under  by  Mr  Anstruther  by  the 
bonds  granted  by  him;  that  they  also  had  been  guilty  of  gross 
negligence  in  allowing  Mr  Heriot,  in  violation  of  their  own  express 
directiona  to  him,  given  both  at  their  first  meeting  and  at  subse- 
quent meetings  relative  to  the  disposal  of  the  property  which  had 
been  sold,  to  retain  possession  of  such  large  sums  belonging  to  the 
trust-estate,  (to  the  extent  occasionally  of  L.  10,000  at  a  time,)  and 
that  by  %o  doing,  they  bad  rendered  themselves  personally  liable 

VOL.  X.  2 
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6  Feb.  183&  for  their  negligence,  without  imputing  to  them  any  mala  fides.  In 
j^^[|^^][J^^  the  case  of  Moflat  and  others  v.  Robertson,  dlst  Jan.  1834,  a  tnis- 
Others  v.  tee  was  found  liable  for  a  similar  neglect,  although  it  was  declared 
Trwt^°&c.  ^^  ^®  tarust-deed  « that  the  trustees  should  not  be  liable  for  neglects 

*  or  omissions,  nor  for  not  doing  diligence,  nor  in  solidum,  but  only 

^  each  for  his  own  actual  intromissions.' 


4 


Defenders*  It  was  answered — That  the  terms  of  the  trnst*deed  under  which 

Pleas.  ^]|e  defenders  acted  protected  them  from  any  forther  responsibility! 

except  for  their  own  actual  and  individual  intromissions  respectiyely,       • 
and  that  they  should  act  honourably  in  the  affiEurs  of  the  trust    Tbey      ;, 
were  authorised  to  appoint  one  of  their  number  as  fiictor  under  the 
trust,  without  being  liable  for  his  omissions  or  solvency ;  and  in  ap-      -^ 
pointing  Mr  Heriot,  they  acted  with  the  most  perfect  bona  fides. 
They  were  not  only  warranted  in  doing  so  by  the  trust-deed,  but      g 
^Iso  by  the  universal  opinion  that  was  entertained  of  Mr  Heriot's 
ability,  integrity  and  solvency ;  and  although  lai^e  sums  recuuned      ^ 
in  his  hands,  the  defenders  had  no  reason  to  entertain  any  suspicion      ^ 
of  his  credit  till  the  bankruptcy  took  place ;  and  that  being  the  case,      . 
they  were  completely  protected  by  the  chiuse  in  question.    Be- 
sides, by  raising  the  action  of  multiplepoinding,  the  trustees  brought 
the  whole  matters  of  the  trust  under  judicial  discussion,  and  placed 
them  in  manibus  curiss.     From  that  time  they  were  relieved  from 
all  responsibility  as  to  the  management,  situation  and  divbion  of 
the  funds;  and  as  the  pursuers  themselves  were  aware  that  the  funds 
were  in  the  hands  of  Mr  Heriot,  they  were  not  now  entitled  to 
plead  that  the  trustees  personally  received  and  intromitted  with  them. 

« 

<  The  Lord  Ordinary  assoikies  the  defenders  from  the  condosions 
(  of  the  libel,  and  decerns ;  finds  no  expenses  due.' 

Note. — <  Mr  Anstruther,  in  his  trust-deed,  bestowed  extensive      ^ 

<  powers  on  the  trustees,  and  restricted  their  liability  by  a  clause 

<  expressed  in  unusual  and  very  anxious  terms.  They  are  autho* 
^  rised  to  appoint  one  of  their  own  number,  or  any  other  persoui 

*  foctor  or  cashier.     That  individual  is  empowered  to  collect  and  re- 

<  ceive  all  the  trust-funds  conveyed,  and  to  apply  them  to  the  uses 

*  and  purposes  of  the  trust     It  is  afterwards  declared,  that  the  trus- 

<  tees  shall  not  be  liable  for  any  omissions  or  neglects  in  their  mar 
^  nagement,  nor  for  the  intromissions  or  insolvency  of  the  factor, 
^  or  others  they  employ ;  but  that  they  shall  only  be  bound  to  act 

<  honourably,  and  shall  only  be  liable  for  their  actual  intromissiooSf 

*  and  each  of  them  for  himself,  and  his  own  actual  intix>missions  re- 
« spectively.     The  accepting  trustees  appointed  James  Heriot  of 

<  Ramornie,  writer  to  the  signet,  one  of  their  number,  factor  aod 

<  cashier.     It  is  not  denied  that  he  was  of  undoubted  credit  at  the 
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drnty  and  supposed  to  be  possessed  of  a  lflrg6  fortune.  He  had  been  6  Feb.  18S5. 
the  agent  of  the  truster,  and  seems  to  be  suggested  as  factor  in  ^^^v^^ 
die  trust-deed^  as  none  of  the  other  trustees  was  a  professional  o^nv^^ 
agent  It  is  admitted,  that  he  alone  intromitted  with  any  of  the  Henderson's 
funds,  and  that  none  of  the  defenders  had  any  intromission  in  the  '^^^^ 
sense  of  the  trust-deed,  where  actual  intromission  is  carefully  dis* 
tinguished  from  construcdve  intromission.  The  trustees  directed 
him  to  open  an  account  with  one  of  the  Edinburgh  banks,  which 
be  did;  and  for  some  years,  during  which  the  trust-deed  was  un* 
der  challenge,  he  seems  to  have  retained  very  small  sums  in  his 
bands.  After  the  conclusion  of  that  suit  in  1824,  a  multiple- 
poinding  became  necessa^  to  adjust  the  claims  of  the  legatees 
and  annuitants ;  and,  on  a  remit  to  Mr  Paul,  accountant,  an  in- 
terim report  was  made  in  July  1824,  and  a  second  report  in  1828. 
In  terms  of  these  reports,  payments  were  made,  but  the  account* 
ant  directed  a  sum  to  be  set  apart  for  answering  annuities*  No 
snggestion  was  made  by  the  accountant,  that  the  funds  so  set  apart 
should  be  lent  out  or  secured,  nor  was  there  any  order  of  the  Court 
to  that  effect.  Neither  the  pursuers,  who  were  parties  to  the  suit» 
nor  any  of  the  claimants,  moved  the  Court  that  any  part  of  the 
Amd  in  medio  should  be  consigned.  Mr  Heriot  retained  the  sums 
which  the  accountant  had  reported  should  be  excluded  from  the 
interim  division,  and  he  allowed  an  additional  sum  to  accumulate 
in  bis  hands,  which  remained  till  his  bankruptcy. 
'  As  the  defenders,  therefore,  had  no  actual  intromission,  as  they 
tninsgressed  no  order  of  the  truster  or  of  the  Court,  as  they  were 
guilty  of  no  &ult,  except  a  neglect  or  omission  to  see  that  Mr 
Heriot  had  lodged  his  receipts  regularly  in  tlie  bank,  which  they 
had  directed  him  to  do,  as  it  is  not  alleged  that  they  had  reason 
to  entertain  any  suspicion  of  his  credit  till  his  bankruptcy  took 
pbce,  there  is  no  ground,  in  the  Lord  Ordinary's  opinion,  for 
subjecting  them  to  the  loss  which  has  occurred. 
*  From  exuberant  confidence  in  their  factor,  they  acted  imprudent- 
ly and  carelessly ;  but  it  was  an  omission  only,  and  certainly  it  was 
no  act  of  transgression,  far  less  a  dishonourable  act. 
<  The  case  of  Moffat  v.  Robertson,  31st  Jan.  1834,  on  which  the 
panoers  have  founded,  does  not  apply.  There  the  trustees  were 
directed  to  see  certain  annuities  secured,  or  retain  a  sum  in  their 
own  hands  to  answer  them.  Robertson,  the  defender,  one  of  the 
tvo  accepting  trustees,  interfered,  to  the  effect  of  authorising  the 
nun  required  to  remain  in  the  hands  of  his  co-trustee  without  se« 
CBrity«  On  his  part,  therefore,  there  was  not  a  neglect,  but  a 
transgression  of  the  truster's  order ;  for  the  sum  was  neither  se» 
cared,  nor  was  it,  according  to  his  plea,  retained  in  the  hands  of 
the  trustees. 
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Murray  and 
Otbers  v. 
Henderson's 
Trustees,  &c. 


6  Feb.  1635.  <  A  circuDistance,  which  at  first  sight  appeared  saspidoiis,  has 
<been  satisfactorily  explained.  One  of  Mr  Anstruther's  trustees 
*<  purchased  an  estate  falling  under  the  trust-deed,  but  be  did  so  not 

*  from  the  trustees,   but  from  a  person  who  had  purchased  it  from 

<  them  after  it  had  been  exposed  by  public  auction.    It  is  not  aver- 

<  red  on  the  record  that  there  was  any  collusion  in  this  transacdon. 
*  No  expenses  have  been  found  due  to  the  defenders ;  for,  although 

*  legally  irresponsible,  they  acted  with  great  imprudence  and  negii* 

*  gence,  and,  in  particular,  they  allowed  their  own  order  for  ape- 

<  riod  of  years  to  be  disobeyed  by  their  factor.' 


Judgment. 

^'Opinion  of 
Court 


To  this  interlocutor  the  Court  unanimously  adhered. 

The  Lord  President  observed,  that  whatever  might  be  the  rule 
at  common  law,  and  in  the  ordinary  case,  as  to  the  responribilityof 
trustees,  it  was  in  the  power  of  the  truster  to  ereate  the  trust  under 
such  conditions  as  he  might  think  proper ;  and  it  was  impossible  to 
conceive  a  deed  io  which  trustees  could  be  more  anxiously  relieved 
from  responsibility  than  in  the  present  case;  so  that  unless  they 
had  acted  dishonourably  or  fraudulently,  (which  is  not  at  all  alleged, 
they  having  only  placed  too  much  confidence  in  Mr  Heriot,)  they 
were  completely  protected  by  the  clause  in  question. 

Lord  Corthouae,  Ordinary.         Act.  Deano/Fac  (HapB^J  Walker,         Alt  AfiAcr- 
furd,  H,  J,  Robertson,  Walker,  Richardson  ^  Mdvilk,  Vf,  S.  and  Tkmtt 

Lebum,  S.  S.  C.  Agents.         F.  Clerk. 


SECOND  DIVISION. 


No.  XLVI. 


6/A  February  1835. 


JAMES  GRANT 
affainst 
C.  MACONOCHIE  and  Others,  (M'Edward's  Trustees.) 

Diligence. — Competition. — 1621,  c.  18. — Circumstancesinwhidi 
it  was  held  that  a  trttst'deed  by  an  insolvent  party^  fir  behoof  of  cre^ 
ditors  generally^  was  reducible  under  the  second  branch  of  the  ad 
1621,  c.  18,  as  in  defraud  of  begun  diligence. 

James  Grant,  writer  in  Elgin,  was  creditor  of  John  M'Edward, 
merchant,  Aberlour,  by  two  bills,  one  for  L.30,  the  other  for 
L.2d :  10 : 9.  On  the  1 1  th  April  1831,  he  obtained  letters  of  hom- 
ing on  both  bills,  and  on  the  13th  charged  M^lCdward  on  the 
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far  L90.    After  receiving  this  charge,  M^Edward  wrote  to  Grant,  6  Feb.  1835. 
urging  him  to  deeist  from  farther  proceedings  till  Thursday  the  21st,     ^^^V^^ 
Od  Saturday,  the  16th  April,  Grant,  in  reply  to  M'Edward's  ap-  Mwonochie 
l^tioo,  wrote  to  him  that  he  would,  <  in  the  meantime,  defer  exe-  and  others, 
'eotiog  the  second  horning  until  two  o'clock  on  Thursday  first; 
^aod  unless  a  settlement  in  cash  takes  place  at  or  before  that  hour» 
<  jou  may  look  for  a  poinding  being  executed  on  the  first  bill,  and 
'a  charge  upon  the  L.2d  bill  that  evening.' 

Upon  Tuesday,  the  19th  of  April,  M^Edward  executed  a  dispo- 
Mtion  of  his  whole  property  and  effects  to  Maconochie  and  others, 
(die  defenders,)  for  behoof  of  his  creditors;  and  intimation  of  this 
trust-disposition  was  given  to  Grant  on  the  same  day,  by  a  letter  dated 
Seidi,  19th  April,  from  the  '  agent  for  the  trustees  of  John  M<Ed- 

*  wd/    This  intimation^  Grant  alleged,  was  received  on  the  20th* 

Early  in  the  morning  of  Thursday  the  21st,  Grant  proceeded 
vith  his  poinding  on  the  L.30  bill ;  but  the  messenger  was  prevent- 
ed entering  M'Edward's  shop  by  the  trustees,  who  had  taken  pos- 
KMoo  before  the  messenger  attempted  to  poind.  An  execution  of 
Mcfast  doors  was  returned  by  the  messenger.  At  the  same  time, 
ke  gave  M^fklward  a  charge  of  horning  on  the  bill  for  L.28 :  10 : 9. 
On  the  26th  April  a  notarial  instrument  of  possession  was  drawn 
«p  in  favour  of  the  trustees,  the  goods  of  M'Edward  still  remaining 
in  his  shop.  Grant  obtained  letters  of  open  doors,  dated  the  2d 
•f  May,  and  containing  a  new  warrant  of  poinding ;  and  on  the  4th 
iod  5th  of  May,  by  virtue  of  the  letters  of  open  doors,  and  also  by 
virtue  of  both  the  letters  of  homing  on  the  two  bills  respectively, 
etch  of  which  contained  a  warrant  to  poind,  he  carried  through  a 
poinding  of  part  of  M^Edward's  shop  goods,  for  payment  of  the  two 
bOk.    The  execution  of  poinding  bears,  that  <  after  proclamation 

*  of  the  said  letters  of  open  doors  and  letters  of  horning,  which 
'  I  conjoined,  together  with  the  respective  executions  thereof,  and 

*  demanding  payment' of  the  sums  contained  in  each  of  the  said  di-> 
Migences,  I  lawfully  apprehended  and  poinded  the  goods,'  &c. 
An  application  was  made  by  Grant,  on  the  7th  of  May,  to  the  Sheriff 
of  Banffshire,  for  warrant  to  sell  the  poinded  goods,  which  was  op- 
posed by  the  acting  trustees  of  M^Edward ;  and  the  Sheri£^  on  a 
doted  record,  (9  Nov.  1832,)  sustained  the  title  of  the  claimants  un- 
der the  trust-deed,  and  hoc  statu  refused  the  warrant  of  roup ; 
nd  fonnd  the  poinder  (Grant)  liable  in  expenses. 

Grant  advocated,  and  brought  a  reduction  of  the  trust-deed.  It 
M'peared  in  the  course  of  the  proceedings  in  this  Court,  that  the 
li-K:  to :  9  bill  was  vitiated  by  an  erasure  in  the  figure  4  in  the  date^ 
(4tk  Dee.  1830,)  and  also  that,  in  the  register  of  the  horning  on  that 
hU)  M*Edward  is  styled  ^  Merchant  in  Aberdeen,'  while  he  waa 
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6  Feb.  1835.  proceeded  against  as  *  John  M^Edward,  merchant  in  Aberlour.' 
Various  grounds  of  reduction  were  insisted  in  ;  but  in  reference  to 
the  facts  now  stated,  the  pleas  of  the  parties  were : 


Grant  v, 
Maconocbie 
and  Others. 


Pursuer's 
Pleas. 


Defenders* 
Pleas. 


For  the  pursuer^  Mr  Grant — That  the  deed  challenged  is  redouble 
under  the  second  branch  of  the  act  1621,  c.  ]  8,  as  a  voluntEury  alie- 
nation made  in  defraud  of  begun  diligence. 

For  the  defenders^l.  The  bill  for  L.28: 10  :  9  being  vitiated  in 
date,  can  be  the  ground  neither  of  diligence  nor  action,  and  therefine 
the  poindings  of  the  pursuer,  which  proceeded  indiscriminately  on, 
both  bills,  are  null  in  toto.  2.  The  poindings  having  been  execot- 
ed  only  in  virtue  of  letters  of  open  doors,  which  proceeded  exclusive- 
ly on  the  L.30  bill,  no  legal  poinding  on  the  other  lull  was  ever 
executed. 


The  Lord  Ordinary  pronounced  the  following  interlocutor ; 

<  The  Lord  Ordinary  having  considered  the  closed  record  in  these 
conjoined  actions  of  reduction  and  advocation,  with  the  relative 
documents,  and  heard  the  counsel  for  the  parties  thereon,  repels 
the  reasons  of  advocntion  ;  sustains  the  defences  against  the  redue- 
tion,  and  assoilzies  the  defenders  therefrom,  and  decerns :  Finds 
the  pursuer  liable  in  expenses  in  both  processes,'  &c. 

Note. — <  The  challenge  under  the  second  branch  of  the  act  is  not 
free  from  difficulty,  because,  on  the  13th  of  April,  the  pursuer  gave 
a  charge  on  the  unvitiated  bill,  when  the  debtors  asked  delay  till 
the  21st,  which  being  granted,  he,  on  the  19th,  executed  the  trust- 
deed.  But,  lit,  his  thus  digesting  himself  in  favour  of  all  bis  cre- 
ditors is  no  conclusive  evidence  of  fraud,  either  on  his  part,  or  that 
of  the  trustees.  2d,  The  trust  was  caried  into  effect,  and  the  goods 
in  question  were  taken  possession  of  by  the  trustees,  before  the 
pursuer  had  commenced  any  such  diligence  as  is  necessary,  by  the 
act  1621,  to  attach  the  debtor's  property.  His  poinding  was  only 
attempted  on  the  2 1st  of  April,  and  the  goods  had  been  made  over 
on  the  19th  to  the  trustees;  who,  when  the  poinding  messenger 
appeared,  were  so  completely  in  possession,  that  their  not  admit- 
ting the  messenger  to  the  shop  is  one  of  the  charges  made  against 
them  by  the  pursuer  himself.  This  circumstance  of  possession 
prior  to  poinding  seems  to  have  been  held  decisive  in  the  some- 
what analogous  case  of  M^HaflBe,  8th  Feb.  182& 

<  If  the  deed  be  saved  from  reduction,  o£  course  the  pursuer  most 
be  held  wrong  in  the  advocation.  But  even  though  it  were  to  be 
reduced,  the  judgment  of  the  Sheriff  was  right  when  it  was  pro- 
nounced, because  he  was  bound  to  give  effect  to  the  trust-deed  so 
long  as  it  stood.' 
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Tie  punaer  redaimed*  ^  ^'^^  ^^^^ 


Pennetfi  in  support  of  reclaiming  note, — The  ground  of  reduction  Maconochie 
lie  insisted  in,  was  on  the  second  branch  of  1621,  c  18.     It  was  er-  and  others. 
roBcons  in  the  Lord  Ordinary  to  say  there  was  no  alleged  evidence  pu„„e,», 
of  frand ;  the  act  does  not  require  fraud.     Here,  diligence  was  be-  Piew- 
gun ;  and  the  purpose  of  the  act  was  not  to  protect  completed  dili- 
gence, but  begun^  diligence.     It  would  go  to  stultify  the  act,  to 
hoM  completed  diligence  necessary.    In  the  case  of  M^Haffie  there 
was  no  reduction ;  and  the  Court  merely  gave  effect  to  the  posses- 
sory right  of  the  trustees  for  creditors. 

Cmmghame^  for  the  defenders. — The  note  of  the  Lord  Ordinary  Defenders* 
is  expressed  in  terms  too  general.  The  case  is  entirely  different  ^^®^' 
from  what  is  now  represented.  Of  the  two  bills,  one  was  vitiated ; 
charge  was  given  on  the  good  bill,  but  then  the  pursuer  pro- 
to  poind  in  a  certain  form, — on  the  had  as  well  as  the  good  bill. 
He  eoold never  have  taken  any  thing  under  that  poinding:  it  was 
nalL  The  defenders  were  entitled  to  found  on  any  nullity.  The 
parsuer  cannot  be  in  a  better  situation  here,  than  in  the  general 
fan  of  a  poinder  proceeding  irregularly.  The  authority  of  Mr  Bell 
shews,  that  begun  diligence,  if  followed  up,  must  be  tegular,  and 
the  whole  proceedings  unexceptionable.  The  poinder  must  be  so 
sitDsted,  that  if  he  offer  back  the  goods,  he  might  get  payment. 
The  offer  here  was  on  both  bills,  when  it  was  phiin  the  diligence 
wasiiad. 

Obmrved  an  ike  Bendu — The  case  is  different  from  that  of  Mac*  Opinion  of 
haffie,  where  there  was  no  reductimi.  Here  Uiere  was  clearly  ^^^^ 
begun  diligence  on  a  good  bill,  previous  to  tiie  trust-disposition. 
And  although  the  other  bill  was  bad,  and  any  diligence  proceeding 
aa  that  bill  would  be  null,  yet  the  attachment  by  the  messenger 
proceeded  indiscriminately  on  the  good  and  the  bad  bill,  and  was, 
inso  fiff  as  concerned  the  good  bill,  r^uUur.  By  including  ihe  bad 
biU  in  the  aame  attachment,  the  effect  of  the  inchoate  diligence  on 
the  other  could  not  be  destroyed. 

The  Lords  recalled  the  interlocutor,  and  found  the  trust*disposi-  Judgment. 
tioD  null  and  void ;  and  remitted  to  the  Lord  Ordinary  to  hear 
parties  as  to  the  extent  of  the  debt,  and  all  otiier  matters. 

Iflid  Ordioafy,  CocUnariL  AcC  Dean  ofFacdty,  (Hope,)  and  Pemuy.  Be. 

iZoy,  W.  S.  Agent  Alt.  Cvninghame  and  Russ^  Greig  ff  Morton^ 

W.S.  Agents.         T,  Clerk. 

R. 
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SECOND  DIVISION. 
No.  XLVIL  6th  February  I83&. 

PETER  FINDLATER'S  TRUSTEES 

against 
PETER  BARBER  and  Others- 
Provisions  TO  Children. — Liferent  and  Fee. — A  testaiar 
having  conveyed  his  property ^  in  trust,  for  his  daughters  in  lifiremtj 
and  to  the  children  whom  they  might  have  in  fee,  equaUy 
them,  per  capita,  and  share  and  share  alike, — held,  in  a 
betwixt  an  only  surviving  daughter  and  the  children  of  two  ctiur 
daughters  deceased,  that  there  is  no  room  for  the  distribution  of  the 
fee  among  the  children  of  the  dauglUers,  while  any  of  the  daughiert 
are  alive. 

In  1825,  Peter  Findlater  executed  a  truat-diaposition  and  aetUe- 
ment,  by  which  he  conveyed  to  certain  trustees  his  whole  pr<^>er^, 
heritable  and  moveable,  (with  the  exception  of  his  household  fur- 
niture, which  he  bequeathed  to  his  wife,  Sarah) ;  and  he  directed 
them,  after  payment  of  his  debts,  to  pay  to  the  said  Sarah,  during 
widowhood,  the  whole  free  yearly  produce  of  the  free  residue  of 
his  said  estate, — her  liferent  to  be  restricted  to  a  third  of  andi  free 
yearly  produce  in  the  event  of  her  again  marrying.  He  farther 
directed  his  trustees,  at  the  first  term  after  the  death  of  the  longest 
liver  of  him  and  his  spouse,  to  make  payment  of  certain  legacies  to 
his  two  daughters,  Mrs  Barber  and  Mrs  Murray,  and  to  John  Find- 
later  Barber,  his  gprandson.  In  ihe  fourth  place,  he  directed,  ^  that, 
'  upon  the  decease  of  the  longest  liver  of  me  and  my  said  spouse, 
^  the  said  trustees  shall,  after  deducting  the  amount  of  the  lega- 

<  cies  in  favour  of  my  two  daughters  and  of  my  grandson,  above 

<  written,  pay  over  the  free  yearly  produce  of  my  said  estate,  be- 

*  ri table  and  moveable,  to  my  children  after  mentioned,  viz.  To 

<  Ann  Findlater,  spouse  of  Robert  Turner,  surgeon,  formerly  in 
f'  Dumfries,  now  abroad,  Hannah  Findlater,  above  mentioned,  and 

*  Margaret  Findlater,  also  above  mentioned ;  and  in  case  the  said 

<  Mrs  Findlater,  my  spouse,  enters  into  a  second  marriage,  then 

<  two- thirds  of  the  said  yearly  produce  shall  be  paid  to  my  said 

<  children,  equally  among  them,  and  that  during  all  the  days  of 

<  their  lives  respectively ;  declaring  always,  that  the  sums  hereby 

<  directed  to  be  paid  to  my  said  children  shall  be  so  paid  over  to 

<  them  respectively,  exclusive  of  the  jus  mariti  of  their  present  has- 
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<  haodsy  or  of  any  other  hasband  they  may  hereafter  marry,  and  the  6  Feb.  183& 
'  receipts  and  dischargee  to  be  granted  for  the  same  to  my  said     ^^^\/^^ 

*  tmstees  shall  be  valid  and  sufficient,  without  the  consent  of  her  or  |^i°^[*^'*" 

<  their  husbands ;  and  also  declaring,  that  my  said  trustees  shall  Barber  and 

<  dispone  and  convey  the  free  residue  of  my  said  heritable  and  ^*^®"* 
*mo?eable  estate  to  the  lawful  children  of  such  of  my  children 
'above  named  as  shall  happen  to  leave  issue,  equally  among  them, 

'  akare  and  share  alike,  and  that  in  fee,  heritably  and  irredeemably ; 

*  it  being  my  will  that  the  said  residue  shall  belong  to  my  grand- 
( children,  equally  among  them,  in  capita,  share  and  share  alike, 

*  and  that  my  own  children  shall  have  a  right  of  liferent  allenarly ; 
'  and  fiiiling  there  being  lawful  issue  of  my  said  children,  my  said 
'  trastees  shall  be  bound  to  dispone  my  said  whole  estate,  heritable 
'  and  moveable,  to  my  own  heirs  whomsoever.' 

Mr  Findlater  died  in  1826.  His  wife  and  three  daughters  sur- 
TiTed  him.  Mrs  Findlater  died  in  July  1831,  without  having  en- 
tered into  a  second  marriage.  One  of  her  daughters,  Mrs  Murray, 
predeceased  her ;  another,  Mrs  Barber,  only  survived  her  a  few 
weeks.  Both  Mrs  Murray  and  Mrs  Barber  left  children.  Mrs 
Tomer,  the  only  daughter  of  the  truster  in  life>  has  been  married  se- 
veral years,  and  has  one  child. 

Flndiater's  trustees  having  brought  a  process  of  multiplepoinding 
and  exoneration,— 

Mrs  Turner,  as  the  only  surviving  daughter,  claimed  the  liferent 
of  the  whole  free  residue  of  her  father's  estate,  and  pleaded — 

1.  As  the  testator  disponed  his  property  to  his  daughters  in  Mrs  Turner** 
liferent,  and  to  the  children  whom  they  might  leave  in  fee,  equally  ^'^^ 
among  them,  per  capita,  and  share  and  share  alike,  it  is  impossible 

that  any  division  of  the  fee  can  take  place  till  after  the  death  of  all 
Ae  testator's  daughters,  and  among  such  of  their  children  as  may 
be  then  alive ;  Burnet  v.  Burnet,  Mor.  4274. 

2.  By  desiring  his  trustees  to  pay  over  to  his  daughters  equally 
siBong  them,  during  all  the  days  of  their  lives  respectively,  the 
Tttrly  produee  of  his  estate,  the  testator  intended  that  the  last  sur- 
Yifing  daughter  should  draw  the  whole  yearly  produce,  and  not  that 
the  shares  of  the  predeceasing  daughters  should  be  drawn  by  his 
tniatees,  to  accumulate  for  behoof  of  the  fiars. 

d»  This  intention  of  the  testator,  that  the  shares  of  the  deceasing 
dangkters  in  the  liferent  of  his  estate  should  accresce  to  the  survivor, 
ii  the  more  evident  from  his  not  having  enjoined  his  trustees  to 
pay  any  fixed  sum  out  of  the  said  annual  produce  to  his  children 
lumunatim,  and  from  his  providing  that  the  receipts  for  payment  of 
die  said  annual  produce  might  be  granted  by  his  daughters,  *  with- 
*  OQt  the  consent  of  her  or  their  husbands.* 
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0  Feb.  183&  The  Other  daimantS)  the  children  of  Mrs  Morray  and  Mrs  Barber, 
and  grandchildren  of  Peter  Findlater,  daimedj  that  the  Kferent  of 
Mrs  Turner  might  be  limited  to  one*third  of  the  firee  retidue ;  and 
fiEurther  pkaded^^ 


Findlater's 
Tnistees  o» 
Barber  aod 
Others. 


1.  Mr  Findlater  having  directed  the  free  produce  of  his  estate, 
heritable  and  moveable,  to  be  paid  to  bis  three  daughters,  equally 
among  them,  during  their  respective  lives,  the  right  of  each  was 
thereby  limited  to  the  liferent  of  one*third,  and  there  being  no  pro- 
vision that  the  shares  of  daughters  predeceasing  should  accresce  to 
the  survivor,  the  liferents  constituted  in  favour  of  Mrs  Barber  a&d 
Mrs  Murray  became  extinguished  on  the  death  of  these  ladies; 
Paterson  v.  Paterson,  June  1741,  Mar.  8070 ;  Rose  v.  Rose,  15th 
Jan.  1782,  3/ar.  8101. 

2.  The  trustees  having  beeii  directed  by  Mr  Findlater  to  con- 
vey the  free  residue  of  his  estate  to  his  grandchildren  in  fee,  thoee 
portions  of  the  fund  in  medio,  in  regard  to  which  the  liferent  is  ex» 
tinguished,  ought  now  to  be  paid  over  to  the  claimants,  and  to  the 
surviving  child  of  Mrs  Turner,  equally  among  them. 

3.  At  least  those  portions  of  the  fiind  in  medio  which  have  bean 
relieved  from  the  burden  of  the  liferents  in  favour  of  Mrs  Barber 
and  Mrs  Murray  ought  to  be  paid  over  to  the  claimants,  on  their 
finding  caution  to  account  for  the  sums  which  they  may  respectively 
receive,  to  any  children  which  may  hereafter  bfe  born  of  Mis  Tur« 
ner. 

4  The  remaining  third  of  the  fund  in  medio  ought  to  be  lent 
out  on  good  security,  and  taken  payable  to  Mrs  Turner  in  liferent, 
and  to  the  claimants  nominatim,  and  the  children  procreated  or  to 
be  procreated  of  Mrs  Turner,  in  fee. 

After  a  debate  on  the  closed  record,  the  following  interlocatoT 
was  pronounced : 

<  The  Lord  Ordinary  having  renewed  consideTation  of  the  de- 

<  bate,  and  die  closed  record,  and  whole  process,  finds,  That,  ao- 
^  cording  to  the  sound  construction  of  the  trust-setdement  of  the 
'  late  Peter  Findlater,  the  claimant^  Ann  Findlater  or  Tamer, 

<  being  the  only  surviving  daughter  of  the  said  Peter,  is  entitled  to 

<  the  total  liferent  of  the  trust-estate  during  all  the  days  of  her  life^ 
^  and  that  there  is  no  room  for  any  distribution  of  the  fee  among  the 

<  children  of  the  daughters  while  any  of  the  daughters  survive ;  and 
^  appoints  the  case  to  be  enrolled,  diat  parties  may  be  ptepared  to 
f  stete  what  decemiture  they  require,  or  would  suggest,  to  apply  this 
*  finding  to  the  present  state  of  the  trust.' 

Note. — <  The  Lord  Ordinary  considers  this  as  a  qasBstio  volan* 
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'  talis,  and,  owing  to  the  great  vagueness  of  the  expression,  not  nn-  e  Feb.  1835. 

<  attended  with  difficulty*     On  the  one  hand,  it  may  seem  impro^    V^y^«^ 
« babie  that  the  testator  should  have  meant  that  the  children  of  his  ]^»di«ter'8 

'  predeceasing  daughters  should  get  nothing,  wUle  any  of  iheir  Barber  and 

<  aonts  was  alive ;  but,  on  the  other  hand,  it  is  still  more  improbable  Others. 

*  tbat^  in  the  event  of  their  predeceasing  without  children,  their 

<  ihares  of  the  liferent  should  accumulate  in  the  hands  of  the  trus-* 

*  tees,  for  sonie  uncertain  distribution,  on  the  death  of  the  survivor, 

<  lather  than  accrue  immediately  to  that  survivor,  to  whose  children 

<  (if  she  had  any)  the  whole  must  ultimately  come.     But  what  de-* 

*  cided  the  opinion  of  the  Lord  Ordinary  was,  the  obvious  impos- 

*  sibilities  of  making  any  actual  distribution  of  the  fee,  till  it  was 

*  seen,  at  the  death  of  the  last  surviving  daughter,  in  what  shares, 

*  and  among  how  many  grandchildren  it  was  to  be  divided.    If  it  had 

*  been  to  be  divided  among  the  granddiildren  per  familias,  and  not 

*  per  capita,  ami  if  each  set  of  children  had  been  to  get  the  same 

<  share  of  the  fee  as  their  respective  mothers  had  originally  of  the 
'  liierent,  there  would  have  been  no  difficulty  in  the  construction. 
'  Bat  the  grandchildren  are  to  get  the  whole  fee  equally  among 

<  them,  per  capita ;  and  how,  therefore,  can  it  be  divided  till  it  be 

*  seen  how  many  are  to  Share  in  the  division  ?  The  claimant,  Mrs 

*  Tnmer,  has  yet  but  one  child,  and  her  predeceasing  sisters  have 

*  left  (between  them)  six  or  seven.     But  Mrs  Turner  may  have 

*  seven  more  children  yet  before  she  dies ;  and  how  could  the  trus* , 
'  tees  divide  the  fee  (or  any  part  of  it)  among  the  eight  existing 

^  children,  when  it  may  turn  out  that  it  should  have  been  divided 

*  among  fifteen  ? 

*  Another  conclusive  reason  for  holding  that  the  liferent  must 
'  have  been  meant  to  accrue  to  the  surviving  daughters  arises  from 
'  the  absurd  consequences  which  would  follow,  on  any  other  sup- 

*  position,  in  a  case  which  must  be  held  to  have  been  in  contempla- 
'  tioD,  and  is  indeed  expressly  provided  for,  as  to  the  destination  of 
'  the  fee.  If  none  of  die  daughters  leave  any  children,  the  fee  of 
'  the  testator's  whole  estate  is  directed  to  be  made  over  to  ^  his  own 
"  heiis  whatsoever ;'  that  is  to  say,  to  heirs  more  remote  and  less 

*  &?Ottred  than  bis  immediate  descandants.    It  seems  strange  enough 

*  that  the  testator  should  have  confined  his  own  daughters  to  a  life- 

*  rent,  and  reserved  the  fee  to  such  persons ;  but  it  is  utterly  in- 
'  conceivable  that  he  should  have  meant  to  let  two-thirds  of  the  life- 

*  rent  also  accumulate  for  th^ir  benefit,  while  his  one  surviviiig 
^daoghter  was  restrained  to  her  original  share  of  a  third.     The 

*  latter  words  of  this  clause  plainly  imply,  that  the  trustees  were  to 

*  keep  the  irfiole  of  the  estate  in  their  bands,  till  it  should  be  finally 
'  aicertamed  whether  it  was  to  go  to  grandchildren,  or  to  remoter 
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Findlater's 
Trustees  t;. 
Barber  and 
Others. 


6  Feb.  1835.  <  heirs ;  and  are  therefore  conclosire  against  the  competency  of 

*'  any  present  or  earlier  distribution.' 

On  Idth  December  1834|  the  Lord  Ordinary  having  resumed 

consideration  of  his  interlocutor  and  note  of  9th  December  current, 
Finds  the  claimant,  Mrs  Turner,  entitled  to  the  liferent  of  the 
whole  free  residue  from  and  since  Martinmas  1831,  subject  to  the 
necessary  expenses  of  management,  and  ranks  and  prefers  her  ao* 
cordingly,  and  decerns*  With  reference  to  the  condescendence 
of  the  fund  in  medio,  lodged  by  the  raisers,  sustains  Mr  M*Gowan*8 
accounts  as  taxed ;  repels  the  whole  of  the  remaining  objections 
thereto ;  finds  the  raisers  entitled  to  their  expenses  out  of  the 
fund  in  medio :  Further,  in  consideration  of  the  ambiguity  of 
the  trust-deed,  finds  the  whole  of  the  claimants  entitled  to  their 
expenses  out  of  the  fee  of  the  property ;  appoints  accounts  thereof 
to  be  given  in,  and,  when  lodged,  remits  the  same  to  the  Auditor 
of  Court  to  tax  and  report ;  of  consent,  ordains  the  raisers  to  put 
into  process  a  state  of  the  rents,  and  the  expenses  of  management, 
from  Martinmas  1831  to  Martinmas  1834,  and  that  by  the  box* 
day  in  the  ensuing  recess.' 


Judgment. 


The  grandchildren  reclaimed  ;  but  the  Court  adhered,  and  found 
the  respondents  liable  in  the  expenses  of  opposing  the  note* 

Lord  Ordinary,  Jeffirofm  ¥qt  tbe  Grandchildren,  Dean  ofFac.  fBope,)  and 

A,  Anderaon.        Jowph  3fUcheU,  W.  S.  Agent.         For  Mrs  Turner,  Buthafvd 
and  D.  MUm.        Alex,  Simeon,  S.  S.  C.  Agent         T.  Clerk. 

R. 


SECOND  DIVISION. 


No.  XLVIII. 


7ih  FOruary  1835. 


PATRICK  IRVINE,  W.  S.  Clerk  to  the  Trustees  for  the 
Creditors  of  the  City  of  Edinburgh, 

offoinst 
ARCHIBALD  BRUCE,  Accountant. 

Hypothec. — Act  3.  and  4.  Gul.  IV.  c.  122. — Questitm,  tokdhef 
the  right  of  a  pcaiy^  who  tods  entitled  to  retain^  and  to  r^u»  i^* 
spection  oftorits^  the  use  of  which  essemtiaUy  consisted  in  inspeetiaii 
was  impaired  by  the  provisions  of  the  City  of  Edinburgh  trust-ad* 
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Mr  Irfjn£  was  Found  entitled,  by  the  Lord  Ordinary,  to  inspection,  7  ^^  1835.* 
bot  only  onder  certain  resenrations,  of  writs  over  which  Mr  Bmce      r^^*^ 
bad  a  lien.    At  the  moving  of  a  reclaiming  note  for  Mr  Irvine,  his  Bruce, 
eoanael  intimated  his  acquiescence  in  the  interlocutor  of  Lord 
Mooereiff  in  the  advocation ;  which  was  accordingly  adhered  to. 

(Lord  Moncreiff,  in  a  note  to  his  interlocutor  (20th  Dec  1834,) 
states  his  views  of  the  law  as  to  the  above  question.) 

lords  Ordinary  (in  the  Sntpension)  Jeffrey  and  (in  the  Advocation)  Mowrpff.      For 
Mr  Irrine,  Ihtm  ofFac,  (Hope,)  and  A.  Andenon,  Party  Agent.         For 

Mr  Bruce,  Keay.         Thos.  Bruce  jun,  W.  S.  Agent. 

R. 


SECOND  DIVISION. 

No.  XLIX.  7^  February  1885. 

Reverend  JOHN  M<NAUGHTON,  Minister  of  the  High 
Church  Parish  of  Paisley,  and  the  Kirk-Session, 

against 
The  PROVOST,  MAGISTRATES  and  TOWN- 

COUNCIL  OF  PAISLEY. 

KiEK. — Lfderdkt  granted^  and  billpasiiedi  ^  ^  ^^  questianj  whether 
du  Magietratee  of  Paisley  can  cause  or  authorise  the  bell  of  <me  of 
&e  established  churches  in  that  burgh  to  be  rung  for  summoning 
meetings  of  vobaUary  church  associations^  or  similar  meetings  for 
public  warship,  without  the  consent  and  permission  of  the  minister 
and  kirk'Session* 

There  are  two  steeples  in  Paisley,  each  provided  with  a. bell. 
The  one  is  sitaated  at  the  Cross,  where  the  town-hall  and  court  to 
whieh  it  was  attached  formerly  stood,  and  the  bell  in  it  was  con- 
ienedly  subject  to  be  rung  for  all  borgal  matters,  such  as  sum- 
moning courts,  meetings  of  the  inhabitants,  &c.  The  other  steeple 
IB  tbat  of  the  High  Church,  the  bell  in  which  was  provided  by  pri- 
vate subscription,  some  years  after  the  church  was  built. 

With  the  acquiescence  of  the  minister  and  session,  it  has  been 
the  practice  in  this  parish  to  have  the  bell  rung  daily  (except  on 
Sttodays)  at  six  in  the  morning  and  six.  in  the  evening,  for  the  con- 
Tenieuce  of  workmen  going  to  and  returning  from  their  work,  and 
ako  on  occasions  of  national  rejoicing.     It  was  also  averred  by  the 
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7  Feb.  18^5.   Magistrates,  tliat  there  had  been  a  practice  of  ringing  the  bell,  not 

^"•••V^    only  for  various  secular  purposes,  but  on  the  occasion  of  meetingt 

HilThufch  "^  ^®  Society  for  the  Reformation  of  Manners,  the  Sabbath  and 

Parish  v.        Week-day  Evening  School  Society,  and  the  Widow  and  Orphan 

Pd^**'**^  ^^  Society;  and  that  too  whether  the  sermon  was  to  be  preached  by  the 

clergy  of  the  established  church,  or  by  a  dissenting  minister,  and 

whether  in  a  parish  church  or  dissenting  chapel ;  and  that  the  bell* 

ringers  took  their  orders  from  the  Magistrates. 

In  the  course  of  last  autumn,  on  the  occasion  of  opening  a  new 
church  in  connection  with  the  Establishment  in  the  Middle  parish, 
the  {lev.  Mr  Begg,  the  minister  of  that  parish,  being  desirous  to 
have  the  High  Church  bell  rung  to  announce  the  time  of  pablic 
worship,  and  Mr  M'Naughton,  the  minister,  being  from  home,  ap- 
plied to  the  Magistrates  for  an  order  to  ring  it  for  this  purpose. 
The  Magistrates  granted  the  order,  but  at  the  same  time  inserted 
on  their  minutes  a  declaration  to  this  effect:  *  The  principle  being 

<  admitted,  that  the  bells  be  rung  on  like  occasions  on  the  applica* 

<  tion  of  any  religious  body  for  the  purpose  of  public  worship,  and 

<  also  for  any  public  meeting.'  In  conformity  with  this  resolution, 
the  Magistrates,  on  the  18th  November  last,  ordered  the  bell  of  the 
High  Church  to  be  rung  for  summoning  a  meeting  of  a  voluntary 
church  association.  The  session  happened  to  be  sitting  at  the  time 
when  this  order  was  to  be  executed,  and  there  being  no  access  to 
the  bell  but  through  the  session-house,  the  parties  authorised  by  the 
Magistrates  entered  the  session-house,  passed  through  it,  and  began 
to  ring  the  bell,  but  were  immediately  interrupted  by  the  members 
of  session  present  Mr  M^Naughton  on  this  addressed  a  remon- 
strance to  the  Council ;  but  on  the  1st  December,  the  church  bell 
having  been  again  rung  by  order  of  the  Magistrates,  for  assembling 
a  congregation  of  dissenters  to  public  worship  in  a  dissenting  meet- 
ing-house, Mr  M'Naughton  and  his  session  presented  a  bill  of  sus- 
pension and  interdict,  praying  to  have  the  Magistrates  prohibited 

from  causing  the  said  bell  to  be  rung,  or  from  granting  any  war- 
rant or  order  to  ring  the  same,  for  any  purpose,  or  on  any  occasion 
other  than  at  the  customary  times  in  the  morning  and  evening, 
for  warning  work-people  to  proceed  to  or  leave  their  work,  or  on 
occasions  of  national  rejoicing,  to  which  the  complainers  will 
willingly,  as  heretofore,  consent ;  or  at  least  from  causing  the  said 
bell  to  be  rung,  or  granting  any  warrant  or  order  to  ring  die 
for  the  purpose  of  summoning  meetings  of  voluntary  church 
ciations,  or  similar  assemblies,  for  calling  people  to  public  worship, 
or  for  any  other  ecclesiastical  or  religious  purpose,  without  the 
consent  and  permission  of  the  complainers.' 
This  bill  having  come  before  Lord  Codibum,  his  Lordship 
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(De&  16. 1884)  appointed  it  to  be  answered,  and  in  this  mean  time  7  Feb.  18^; 
(noted  interdict,  as  craved;  but,  on  advising,  with  answers,  on  the    ^^*V**^ 
20th  January,  his  Lordship,  while  he  passed  the  bill,  recalled  the  ^!°!.Tk^^  u 
interdict,  stating  bis  reasons  m  a  note,  as  follows :  Parish  v. 

*  The  interdict  has  been  recalled,  Ist,  From  unwillingness  to  in-  ^agistrates  of 
^  terfere  summarily  with  the  Magistrates  in  their  municipal  admi<- 

.<  nistrations,  without  absolute  necessity.  2d,  Because  no  irreme- 
'  diable  injury  is  done  by  ringing  these  bells  during  the  discussion 
'  of  the  bill,  even  although  the  Magistrates  be  wrong.  3d,  Because 
'  the  state  of  the  practice  is  disputed,  and  the  use  of  the  bells  for 
*  eertain  secular  purposes  is  admitted  in  the  bill.' 

Mr  M'Naughton,  &c.  having  reclaimed^  counsel  were  heard  for 
both  parties. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary,  and  Judgment 
gianted  the  interdict  as  prayed ;  and  found  the  complainers  entitled 
to  the  expenses  of  the  reclaiming  note. 

Lard  Justice^Clerk, — This  is  a  very  important  question.   The  bill  Opinion  of 
has  been  passed,  but  the  Lord  Ordinary  has  thought  proper  to  re*  ^^^ 
call  the  interdict  granted  on  its  presentment ;  and  the  question  is, 
Whether  this  interlocutor  is  right?  Looking  at  the  statement  of 
both  parties,  and  seeing  that  the  respondents,  in  their  answers,  op«> 
pose  the  interdict  in  toto,  I  cannot  hold  that  we  are  called  on  solely 
to  interfere  as  to  the  secular  uses  of  the  bell.     The  real  gravamen 
of  the  complaint  is  apart  from  that,  and  is  the  manifest  assumption 
of  right  by  the  Magistrates  to  use  the  bell  for  any  purpose,  and  par* 
licolarly  to  assemble  congregations  of  dissenters  without  qualifica- 
tioD,  and  meetings  of  all  bodies  of  citizens.    It  just  amounts  to  this, 
that  these  gentlemen,  though  bound  by  the  law  of  Scotland,  and  by 
their  oaths  of  office,  to  support  the  established  institutions  of  the 
country,  assert  a  right  opposed  to  their  duty  as  magistrates.   While 
the  Established  Church  is  supported  by  the  State  it  is  under  the  pro- 
tection of  every  magistrate ;  and  it  is  their  duty,  which  cannot  be 
affected  by  their  being  elected  by  a  popular  constituency,  as  seems 
to  be  assumed  by  the  respondents,  to  do  every  thing  in  the  lawful 
sphere  of  their  office  to  support  and  maintain  it    We  certainly  live 
ia  strange  times,  when  it  should  ever  have  entered  into  the  minds 
sf  magbtrates  to  countenance  societies  whose  avowed  object  is  to 
pall  down  the  Church  established  by  the  blood  of  our  ancestors,  and 
which,  it  is  to  be  hoped,  under  Divine  Providence,  may  be  preserved 
to  oar  diildren's  children.   Yet  we  see  it  avowed,  by  the  minute  of 
I9th  Septeniber,  that  the  bells  be  rung  <  on  the  application  of  any 
'  other  religious  body  for  the  purpose  of  religious  worship,  and  also 

*  for  any  public  meeting.'   Is  that  language  consistent  with  the  pro^ 
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7-  Feb.  1835.   fessioiis  of  these  Magistrates  io  their  answers,  of  regard  for  the  rights 

and  feelings  of  the  members  of  the  Established  Chorch  ?  Then  the 

Hjgb^ Church  only^ccess  to  the  bell  is  through  the  session-house ;  and  though  the 

Parish  v,        session  was  sitting,  the  bell  was  ordered  to  be  rung  for  summoning 

Piddiey?^^  ^  ^'^  meeting,  the  object  of  which  confessedly  and  notoriously  was 

-7-; —        hostile  to  the  Established  Church.     I  am  not  moved  by  the  circnm- 

CowtL^  ^      Stance  that  the  bell  is  rung  at  work  hours,  public  rejoidngs,  &c.  as 

all  such  ringing  is  with  concurrence  of  the  session,  and  that  does 

not  aiFect  the  question  here,  with  the  full  disclosure  in  the  minute 

of  the  object  intended ;  and  I  cannot  entertain  the  smallest  doobt 

that,  as  guardians  of  the  rights  of  the  people  of  Scotland,  we  are 

bound  to  interfere  to  prevent  these  proceedings ;  and  I  must  farther 

add,  that  I  cannot  concur  in  any  of  the  grounds  given  by  the  Lord 

Ordinary  for  recalling  the  interdict.    The  bill  asks  nothing  that  we 

are  not  perfectly  warranted  to  gprant,  though  I  would  not  object  to 

a  qualification  as  to  the  use  of  the  bell  for  particular  secular  uses, 

as  hitherto  exercised. 

Lord  Glerdee, — I  am  entirely  of  the  same  opinion.  The  ques- 
tion of  interdict  seemed  to  me  identical  with  passing  the  bill.  It 
is  curious  how  this  question  arose.  Mr  M^Naoghton  being  out  of 
the  way  when  Mr  Begg  wished  the  bell  rung  for  his  new  church, 
the  Magistrates,  instead  of  just  letting  the  bell  be  rung,  and  saying 
no  more  about  it,  make  a  minute,  in  which  they  insert  this  clause: 

<  The  principle  being  admitted,  that  the  bells  be  rung  on  like  occa- 

<  sions,  on  the  application  of  any  other  religious  body,  for  the  pur- 
*  pose  of  public  worship,  and  also  for  any  public  meeting.'  It  is 
plain,  from  the  very  terms  of  this  minute,  that  they  are  going  to  ex* 
ercise  a  right  they  never  were  in  the  use  of  exercising,  for  they  don't 
pretend  to  any  practice,  but  lay  it  on  the  principle  which  they  at- 
tempt to  maintain,  and  on  that  they  have  not  a  word  to  say  against 
recalling  the  interdict,  which  is  a  very  moderate  one. 

L^rd  Meadowbank, — I  so  very  recently  had  occasion  to  give  an 
opinion  as  to  the  rights  of  ministers,  magistrates,  and  heritors,  re- 
garding churches,  that  there  is  no  call  at  present  to  enter  fully  into 
the  question,  having  been  confirmed  by  after  consideration  in  every 
thing  I  then  took  the  liberty  of  stating,  and  this  case  materially  de» 
pends  on  the  decision  we  then  arrived  at.  My  opinion  was,  that  the 
clergy  have  right  to  the  possession  of  churches  for  ecclesiastical  par- 
poses,  and  cannot  be  interfered  with.  Now,  in  point  of  fact,  this 
steeple  is  part  of  the  High  Church  of  Paisley,  and  it  would  take 
some  very  strong  argument,  indeed,  to  satisfy  me  that  we  could 
separate  it  from  the  church,  and  hold  that  the  minister  was  entitled 
to  possess  one  part  while  he  could  not  possess  the  other.  If  this 
were  the  case,  the  Magistrates  might  order  the  bell  in  the  steeple 
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to  be  rung  at  the  very  moment  the  coogregation  were  awetnbled  iu  7  F«)».  189^ 
the  church,  and  the  worship  of  God  interrupted.     Bat  what  is  the    ^^y^*^ 
daim  here  ?  It  is  set  forward  in  dear  language  in  the  minute,  in  ^j  "h*^^i^ii 
vhich  the  Magistrates  maintain  *  the  principle,  that  the  belU  be  Parisii  p, 
*  rung  on  like  occasions,  upon  the  application  of  any  other  religious  j^lfw****  ^^ 
<  body,  for  the  purpose  of  public  worship,  and  also  for  any  public      -^ 
'  meeting/   The  Magistrates  are  bound  to  maintain  the  Established  q^^^^  ^ 
Cbarch,  and  to  protect  it  from  disturbance;  and  they  are  not  entitled 
to  order  the  bells  to  be  rung  on  the  application  of  any  other  I'eli*- 
giocu  body.     Indeed,  it  might  so  happen,  that  a  majority  of  the 
Uagistrates  and  Council  of  Paisley  were  Roman  Catholics,  and 
under  this  minute  they  might  summon  the  people  to  the  sacrifice  gf 
the  mass,  or  convocate  any  body  of  worshippers  whatever*     NoWf 
diey  hare  not  even  a  right  to  summon  the  people  for  public  worship 
by  means  of  a  bell  at  all  to  any  but  the  Established  Churches.     I 
conceive  that,  with  the  single  exception  of  the  King's  Chapel  Roya^ 
the  bell  of  which  was  transferred,  by  royal  charter,  to  an  episcopal 
chapel  in  Edinburgh,  where  it  still  is,  no  body  of  Dissenters  is  enti- 
tled to  a  belL     This  is  not  a  new  idea.    An  attempt  was  made  in 
Fife,  some  time  ago^  to  put  up  a  bell  at  a  dissenting  meeting-house^ 
Opposition  was  given,  however,  and  the  law  officers  of  the  CrowA 
(incliiding  the  late  Lord  President  Blair)  gave  a  clear  opinion,  that 
Jio dissenting  body  were  entitled  to  have  a  bell  at  all;  and  the  attempt 
was  consequently  abandoned.  Still  more,  therefore,  must  such  use  of 
a  parish-bell  be  illegaL   I  need  not  enter  into  the  practice  alleged, 
which  proceeded  with  consent  of  the  minister,  for  we  never  could 
hold  it  a  legal  practice  even  with  consent  of  the  minister.   Then  the 
whole  remaining  question  comes  as  to  the  right  to  ring  for  secular 
purposes;  and  we  are  not  called  upon  to  say  whether  it  is  proper  to 
be  rang  or  not  at  work  hours,  or  for  public  rejoicings ;  for  as  to  that 
point  interdict  is  not  craved*    As  to  the  voluntary  church  meetings 
however,  a  more  flagrant  piece  of  indecency  on  the  part  of  magis- 
trates never  fell  within  my  notice.     Their  duty  is  to  protect  the 
Established  Churchy  and  maintain  its  privileges ;  and  I  do  differ  from 
the  ohservatbns  of  the  Lord  Ordinary,  that  no  irremediable  damage 
will  be  done  by  allowing  the  bell  to  be  rung  for  such  purposes, 
pending  the  discussion  of  the  question.    I  do  think  it  is  an  irreme- 
diable injury,  that  the  inhabitants  of  this  populous  town  should  have 
the  exasftpLe  of  magistrates  set  before  them  to  countenance  the 
pullii^  down  the  Established  Church.     On  the  whole,  I  have  no 
doubt  that  the  interdict  should  be  granted  as  craved. 

I^d  Medwyn. — I  am  of  the  same  opinion  with  all  your  Lordv 
ff^ps;  and  I  would  scarcely  have  occupied  the  time  of  the  Cpurt  ;  t 

^  ^y  ohsiOTatienSj  but  for  the  peculiar  situatju)n  in  whifdi  I  m 
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7  Feb.  1835.  placed,  being  the  only  Judge  present  not  connected  with  tbe  pres- 
^"^V^  byterian  establishment  Being  satisfied,  however,  that  it  is  a  pri- 
High' Church  ^^'^K®  ^^  ^^^  Established  Church,  and  of  the  Elstablished  Charch 
Parish  V.  alone,  to  summon  its  worshippers  by  a  great  bell,  I  am  for  con- 
Paifiey.  ***  ^  tinuing  the  interdict.  Here  there  is  a  proper  burgh  bell,  as  is  not 
unusual  in  burghs,  for  calling  courts  and  meetings.  And  I  would 
like  to  know  by  what  authority  the  Magistrates  call  this  bell  of  the 
High  Church  a  town's  bell.  It  was  not  even  supplied  by  the  town, 
but  by  public  subscription  of  the  inhabitants.  It  is,  no  doubt,  true, 
that  the  ordinary  practice  is  to  toll  the  bell,  morning  and  evening,  at 
work  hours ;  and  there  is  nothing  incorrect  in  permitting  such  uses. 
The  curfew  was  known  in  Scotland,  as  in  other  countries ;  (Bar- 
rington  on  the  Statutes,  *  Curfew^*  p.  153,  Stat.  Civil.  Lond.)  The 
act  1436,  c.  144,  ordains,  that  at  nine  in  the  evening  the  bell  shall 
be  rung  within  burgh.  Sir  George  Mackenzie  (p.  31,)  observes^ 
that  the  hour  in  Edinburgh  was  altered  to  ten,  at  the  solicitation 
of  the  Countess  of  Arran,  and  hence  it  was  called  the  Lady's  belL 
And  practice  may  sanction  the  use  of  the  church-bell  for  this  use- 
ful purpose,  especially  since  the  Reformation,  and  when  either  the 
burgh  bell  wore  out,  or  the  town  came  to  extend  beyond  the  sphere 
of  its  influence. 

But  the  ringing  of  the  bell  for  mere  secular  purposes  is  totally 
different  from  what  is  here  asserted.  I  am  not  moved  by  the  cir- 
cumstance, that  there  are  three  parishes  here,  and  only  one  bell. 
The  bell  is  for  the  use  of  the  Established  Church  generally.  The 
employing  it  to  summon  the  congregations  of  the  other  two  churches^ 
alongst  with  the  High  Church,  is  totally  different  from  ringing  it 
for  dissenting  places  of  worship,  or  voluntary  associations.  This  is 
a  much  clearer  case  than  that  of  St  Andrew's  Church.  If  there  the 
Magistrates  had  proposed  to  have  worship  by  a  dissenter,  tlie  two 
would  have  been  more  nearly  the  same.  I  concurred,  however,  in 
the  judgment  in  that  case,  although  I  could  not  agree  as  to  the 
ground  taken  by  my  brother,  Lord  Meadowbank.  I  did  not  think, 
that,  sinee  the  Reformation,  the  possession  of  the  church  is  in  the 
clergy,  when  they  ceased  to  be  beneficiaries  and  became  stipen- 
diaries, conceiving  that  both  property  and  possession  are  in  ma- 
gistrates and  heritors,  though  in  trust,  for  the  proper  uses  of  religion 
by  the  Established  Church.  Here  the  case  is  much  clearer,  and  I 
see  no  occasion  to  qualify  the  interdict  as  originally  granted.  Even 
if  this  were  no  proper  church-bell,  but  a  town-house  or  court-bell,  I 
would  not  be  for  allowing  it  to  be  rung  for  the  meetings  of  dissenting 
congregations. 

The  Courtf  accordingly,  unanimously  altered  the  Lord  Ordinary'i 
interlocutor,  in  so  fiir  as  it  recalled  the  interdict^  granted  interdict 


Judgment 
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M  cniFed,  and  found  the  Magistrates  liable  in  the  expenses  of  the  7  Feb.  1835. 
liisciistion.  ^^!^^     ^ 

Miniftten  of 

lad  Ordinary,  Coeilmnu  For  the  Rev.  Mr  M'Naughton,  &c.  DeanqfFae.  p^J^  ^  **' 

fBcpe,;  Akx.  Ihahp.  MadeoH  jr  CHgen,  W.  8.  Agents.  For  the  Ma-  Magistratei  of 

fittntci,  SoL'Cfau  A.  M*N§ilL        Ak*,  Nairm,  S.  S.  C.  Agent.  Paisley. 
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WILLIAM  M^CRONE 

againU 

JOHN  SAWERS. 

PobuoOfficeb. — ^Damages. — Process. — Held  not  to  be  neces* 
satyfir  a  pttrmer  to  libel  malice  in  an  action  of  damages  ageunst 
the  procuTator-Jiecal  of  a  county ^  for  criminal  proceedings  and  im» 
prisomnent  at  hit  instance  against  the  pursueryfor  an  alleged  offence 
wmmitted  beyond  the  bounds  of  his  jurisdiction^  though  bona  fide 
hdieoed  by  the  defender  to  be  within  the  sheriffdom. 

Tb£  defender,  Mr  Sawers,  the  procurator-fiscal  for  Stirlingshire, 
{^resented  a  pedtion  to  the  Sheriff  of  the  county,  (Nov.  1833,) 
Ktdiig  forth,  that  '  the  petitioner  has  received  credible  informa* 
'  tion,  (viz.  a  signed  information  by  the  &ctor  of  the  Duke  of  Mon« 

*  trose,)  that  on  the  31st  day  of  October  last,  a  fallow  deer,  the 
'  property  of  his  Grace  the  Duke  of  Montrose,  was,  upon  the  island 

*  of  Inehmurian,  in  thb  county,  shot  and  attempted  to  be  carried 
*tway/  &C.  and  praying  for  warrant,  in  the  usual  form,  to  appro- 
^nd  and  bring  before  the  Sheriff  for  examination  the  pursuer  and 
the  other  individuals  whom  the  above  information  tended  to  crimi- 
>^Bte.  The  warrant  was  granted,  and  the  pursuer  and  other  two 
indiTiduak  were  apprehended  in  virtue  of  it,  and  carried  before  the 
Skeriif  of  Stirlingshire  for  examination,  and  were,  after  investiga- 
^  committed  to  jaiL 

They  were  afterwards  liberated  on  finding  bail ;  and  thereafter, 

we  pursuer  brought  the  present  action,  wherein,  after  stating  the 

wove  {sicts,  it  was  set  forth,  <  that  the  said  John  Sawers  had  no  rights 

^tide  or  interest,  as  public  prosecutor  for  the  county  of  Stirling,  to 

Patent  the  said  application :  That  the  said  island  of  Inehmurian  is 

Botntoateb  the  county  of  Stirling,  but  in  the  county  of  Dumbarton, 

Ii2 
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lOT^^^S.  c  ^iiere  the  Sheriff  of  Stirlingshire  has  no  jarisdietion,  and  to  which 
M«CroiCr!     *  *^®  official  authority  of  the  procurator-fiscal  of  Stirlingshire  doefi 

*  not  extend  :  That,  nevertheless,  the  said  John  Sawers,  wrongfully, 

*  or  at  least  without  due  caution,  presented  the  said  application,  in 
^  relation  to  an  offence  charged  to  have  been  commitied  in  a  place 

*  which  he  knew,  or  by  ordinary  care  and  inquiry  might  have 
^  known,  was  not  situated  within  the  territory  of  the  Sheriff  of 
^  Stirlingshire,  to  which  his  own  official  duties,  as  procurator-fiscal 

*  for  Stirlingshire,  are  limited,'  &c. ;  and  (after  narrating  the  proceed- 
ings and  imprisonment)  concluding,  that  in  consequence  of  the  said 
irregular,  illegal,  oppressive  and  groundless  proceedings,  whereby 
the  pursuer  bad  been  hurt  in  his  feelings  and  reputation,  deprived 
of  his  personal  liberty,  and  sustained  loss  and  damage,  &c.  the  said 
John  Sawers  should  be  decerned  and  ordained  to  make  reparation 
to  the  pursuer,  by  making  payment  to  him  of  L.500  sterling,  in 
name  of  damages  and  expenses,  &c. 

In  defence,  it  was  maintained,  that  the  general  repute  and  under- 
standing in  the  district  were,  that  the  island  of  Inchmurian,  (which 
Was  one  of  the  numerous  islands  in  Lochlomond,  and  situated  near 
to  that  part  of  the  latter  at  which  the  imaginary  line  of  separation 
between  the  counties  of  Stirling  and  Dambarton  was  supposed  to 
pass,)  formed  part  of  Stirlingshire:  That  the  defender,  having  it 
stated  to  him  in  a  written  information,  on  the  part  of  the  proprietor 
of  the  island,  (who  might  be  supposed  to  be  the  best  qualified, 
from  the  title-deeds  in  his  possession,  to  know  the  fact,)  that  the 
bffence  of  which  he  complained  had  taken  place  within  the  shire  of 
Stirling,  conceived  it  to  be  his  duty,  as  procurator-fisoal  of  that 
county,  to  take  the  necessary  measures  for  investigating  this  crimi*- 
nal  charge.  In  these  eifcumstanoes,  therefore,  the  defender /ifeocf- 
ed — 


Defender's 
Pieaa. 


i .  As  the  summons  does  not  chaise  either  malice,  or  want  of 
probable  cause,  or  both  of  them,  the  action  is  not  maintainable. 

2.  The  defender  aeted  bona  fide,  upon  a  signed  informatioo^ 
lodged  by  the  agent  of  the  proprietor,  that  the  alleged  offence  had 
been  committed  witliin  the  sheriffdom  of  Sciriing. 

3.  In  point  of  fed,  the  island  of  Inchmurian  is  situated  within 
the  sheriffdom  of  Stirling. 

•  4.  But,  at  all  events,  it  was  the  belief  and  understanding  of  the 
defender,  and  the  general  belief  in  the  district,  that  the  island  of 
Inchmurian  is  situated  within  the  sheriffdom  of  Stirling ;  and  there-% 
fore,  in  a  case  of  doubt  and  obscurity,  the  defender,  acting  bona  fide 
in  the  discharge  of  his  official  duties,  according  to  the  best  inferma-^ 
tion  he  could  obtain,  is  not  liable  in  damages.  •  ' 


M'Crone  v« 
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5.  In  the  circumstances  of  the  case,  the  pursuer  must  have  been  10  Feb.  1835. 
inearcerated  either  in  Stirlingshire  or  Dumbartonshire ;  and  in  no 
way  has  he  sustained  loss  or  damage,  even  on  the  supposition  that 
a  loss  did  occur  *. 

<  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  repels 

*  the  first  preliminary  defence :  Repels  tlie  second  plea  as  a  preli- 

<  minary  defence,  reserving  its  eiFect  as  a  defence  upon  the  merits : 

*  Reserves  th«  third  defence,  as  it  turns  upon  a  point  of  fact :  Re- 

*  mits  the  cause,  with  the  other  defences  upon  the  merits,  to  the 

*  Jury  Roll;  and,  in  respect  the  defender  does  not  acquiesce  in  thif 

<  intertoctttor,  finds  him  liable  in  the  expense  of  this  discussion ; 

*  appoints  an  account  thereof  to  be  given  in,  and,  when  lodged,  re- 

*  mits  to  the  Auditor  to  tax  and  report' 

Note. — *  Although  Justices  of  the  Peace,  and  certain  other  officers 

*  aetmg  in  the  exercise  of  their  functions,  are  protected  by  statute 
'  from  liability  for  error,  in  actions  of  damages,  unless  malice  is 
'  charged,  that  privilege  does  not  extend  to  a  procurator-fiscal  who 

*  is  accused  of  having  instituted  and  carried  into  effect  incompetent 
'  proceedings  ia  the  ordinary  criminal  court  of  the  Sheriff. 

*  The  procurator-fiscal  is  bound  to  know  the  limits  of  the  dbtrict 

*  vitkin  which  he  is  authorised  to  act;  and  a  bona  fide  mistake  in 
^  that  respect  is  no  bar  to  an  action  of  damages,  more  particularly 

*  in  a  case  like  the  present,  affecting  the  liberty  of  the  subject.     If 

*  there  was  any  doubt  with  regard  to  the  bounds  of  the  jurisdiction, 

*  he  ought  to  have  sent  the  case  to  a  higher  tribunal.  But  though 
( his  alleged  bona  fides  is  no  bar  to  the  action,  and  therefore  can- 

*  oot  be  sustained  as  a  preliminary  defence,  it  may  have  a  great 
^  efeet  with  regard  to  the  amount  of  the  claim  against  him.' 

The  defender  reclaimed^  but  the  Court  unanimously  adhered ;  the  judgment 
lord  President  observing,   that  although  the  plea  of  bona  fides  opinion  of 
night  be  a  relevant  defence  to  a  party  exercising  a  gratuitous  Court, 
office,  sndi  as  that  of  Justice  of  the  Peace,  it  could  not  be  pleaded 
by  the  procurator-fiscal  of  a  county,  upon  whom  it  was  incumbent 
to  know  the  bounds  of  his  jurisdiction* 

^•rf  CoreAoMw,  Ordinary.  Act  Dean  qfFac.  fHope.)  Alt.  Sol-Gen, 

fM^NeOLj       J(M  CvUm^  W.  S.  and  D.  Ck^hom,  W.  S.  Agents.      F.  Clerk. 

c. 


The  pnnaer  had,  in  the  meantime,  been  tried  for  the  alleged  offence  before  the 
Acriff  of  Dombartonthirey  when  tbe  Jury  returned  a  verdict,  finding  the  chargei  not 
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SECOND  DIVISION. 
No.  LL  10^  February  1835. 

JOHN  LOVE 
against 
WILLIAM  HUNTER,  EDWARD  RAILTON  and  Others. 

Bankrupt. — Title  to  pursue. — Process. — In  an  actimfar  dar 
mages  by  a  bankrupt  under  sequestration  against  certain  parHetj  ta- 
cluding  a  candidate /or  his  trusteeship^— founds  that  he  was  not  enti' 
tied  to  insist  in  the  action,  until  he  should  eit/ier  obtain  the  concur* 
rence  of  the  trustee,  as  a  party  along  with  him,  orjmd  caution  to  the 
defenders  Jbr  expenses,  in  the  event  of  expenses  beinj^  ultimately fnai 
due  to  them. 

John  Love  was  sequestrated  in  July  1834.  An  interim  factor  wai 
appointed ;  and  thereafter,  at  a  meeting  for  tlie  election  of  a  trustee, 
certain  creditors  voted  for  Edward  Railton,  others  for  Neil  C.  Mac- 
laren.  Love  brought  an  action  against  William  Hunter  and  otbeiB 
for  damages  on  account  of  wrongous  imprisonment ;  and  also  an 
action  against  Edward  Railton  for  damages  for  written  slander.  At 
the  raising  of  the  actions  no  trustee  had  been  confirmed. 

The  defenders  having  objected  to  the  pursuer's  right  and  title 
to  insist  without  the  concurrence  of  his  trustee,  or  caution  for  ex- 
penses having  been  found,  the  Lord  Ordinary  pronounced  the  fol* 
lowing  interlocutor,  20th  January  1885  :  *  In  respect  the  pursuer's 
^  estate  has  been  sequestrated,  finds  that  he  is  not  entitled  to  insist 
^  in  this  action  unless  he  shall  either  obtain  the  concurrence  of  tbe 

<  trustee  as  a  party  thereto  along  with  him,  or  find  caution  to  tbe 

<  defenders  for  expenses  to  be  incurred  by  them  in  the  cause,  in  case 
*  expenses  shall  ultimately  be  found  due  to  them  ;  sists  process  for 
^  twenty^one  days,  in  order  that  the  pursuer  may  intimate  the  de- 

<  pendence  to  the  trustee  on  his  sequestrated  estate/ 

The  pursuer  reclaimed  in  both  actions. 


i 

\ 


O  «nion  of  ,    , 

Court,  Lord  Justice-Clerh — On  reference  to  the  bankrupt  statute,  it  is 

clear  that  creditors  get  the  benefit  of  whatever  may  accrue  to  tbe 
bankrupt's  estate.whetber  by  succession  or  otherwise.  Cases  of 
this  sort  would  be  dangerous.  A  party  might  pick  a  quarrel  witb 
his  trustee,  in  order  to  raise  a  personal  objection.  An  application 
for  the  benefit  of  the  poor's  roll  is  open  to  him. 
The  other  Judges  concurred ;  Lord  Meadowbank  reserving  bis 
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opiDion  OD  the  questioD,  supposing  the  pursuer  to  be  put  on  the  10  Fftb.  IBS& 

poor's  rolL  ^"^V^^ 

The  Court  adhered,  and  found  additional  expenses.  Hunter  Rail- 

ton  and  Otben. 
Lord  Ordinary,  Jej^riy.  Alt.  Skene  and  A.  M*yeiIL  C.  F.  Davidion,  W.  S.      — . 

Agent.  Act.  Dean  of  Fat,  (Hope,)  SoL-Gen.  fM^N&Oj)  MonUiihy  Patenon,  JudgmanU 

J.  K  HamOtoHt  W.  S.  J.  8.  Anduwn  and  John  CuUtHj  W.  S.  Agents.    T.  Clerk. 

R. 


SECOND  DIVISION. 

No.  LII.  10/A  Fdruary  1885. 

D.  S.  PEDDIE,  (Howden's  Trustee,) 

against 
DUNLOP'Sc  COMPANY,  and  Others,  (Chalmers^ 

Creditors.) 

Agent  and  Client. — Act  of  Sed.  6.  Feb.  1806. — An  agent  in 
a  tequestratian  having  presented  an  application^  in  terms  of  the  Act  of 
Sederunt^  for  payment  of  his  accounts^  against  the  trustee^  and  also 
against  the  creditors  tcho  had  ranked  under  tlie  sequestration^^  held^ 
that  the  application  and  procedure  were  competent, 

Davjd  Chalmers  was  sequestrated,  on  20th  December  1827,  and 
William  Muir  was  appointed  interim  factor,  and  thereafter  trustee, 
on  his  estate.  Mr  A.  C.  Howden,  writer  to  the  signet^  was  sue- 
coBively  appointed  by  Chalmers,  and  by  the  interim  factor  and  trus- 
tee, as  the  agent  to  apply  for  and  obtain  the  sequestration,  and  to 
condact  the  necessary  business  under  it.  Dunlop  and  Company, 
and  other  creditors  of  Chalmers,  had,  as  was  alleged,  claimed  and 
proved  their  debts,  and  were  regularly  ranked  under  the  sequestra- 
tion. 

La^e  accounts  were  incurred  to  Howden,  who  presented  a  peti- 
tion to  the  Court,  in  virtue  of  the  Act  of  Sed.  6th  February  1806. 
He  called  as  parties  the  trustee,  and  also  the  creditors  ranked  under 
the  sequestration,  and  concluded,  in  common  form,  for  taxation  of 
lus accounts,  and  payment  Dunlop  and  Company  and  other  credi- 
tors of  Chalmers  gave  in  answers,  and  disputed  tlieir  liability  for  the 
agent's  accounts,  on  the  ground  of  alleged  mismanagement  and  ge- 
neral misconduct  by  tlie  trustee.  Howden  was  under  the  necessity 
of  completing  a  record  as  to  these  objections,  at  the  same  time  he 
denied  their  relevancy,  as  a  defence  against  payment  of  his  claim. 
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Peddie  v. 
•Dunlop  feDd 


Iff  Feb.  1835.  The  Lord  Ordinary  had,  at  first,  doubts  as  to  the  competency  of 
the  application  against  the  creditors ;  but  on  hearing  parties  further^ 
his  Lordship  held  it  to  be  equally  competent  against  the  creditors, 
the  mandataries  of  the  trustee,  as  against  the  trustee  himself. 

Dunlop  and  Company  having  reclaimed,  the  Court,  27th  June 
1733,  '  appointed  short  cases,  on  the  competency  of  the  applicadoa 

<  and  procedure  under  the  Act  of  Sederunt,  to  be  given  in,  in  behalf 
^  of  the  petitioner  and  the  respondents  who  have  appeared ;  but 

<  quoad  the  trustee,  remit  the  account  to  the  Auditor.'  Thereafter 
(17th  Dec.  1833,)  the  Court  having  resumed  consideration  of  the 
note,  with  revised  cases,  appointed  the  papers  to  be  laid  before  the 
other  Judges,  for  their  opinion. 

The  Consulted  Judges  returned  the  following  opinion  :  *  dth  July 

*  1834.     The  Lords  of  the  First  Division  and  Permanent  Lonb 

<  Ordinary  having  considered  the  reclaiming  note,  with  the  mutual 

<  revised  cases,  and  having  also  consulted  together  on  the  point  re- 

*  mitted  to  them,  are  of  opinion  that  the  application  and  procedure 
^  under  the  Act  of  Sederunt,  6th  February  1806,  were  competent,' 

The  Courty  accordingly,  found  that  the  application  and  procedure 
irere  competent. 

For  Petitioner,  Skene  tod  MarahaH         Wm,  Dakymph,  S.  6L  C.  AgenU  For 

RespondeQta,  Dean  of  Poc,  (Eiofpe^)  and  P.  Boheriun.  Smiih  f  £k 

W.  S.  Agents.  T.  Clerk. 


Judgment. 


No.  LIII. 


FIRST  DIVISION. 


11<A  FOruary  1635. 


ELIZABETH  MUIR 

against 
ALEXANDER  GAIR,  Trustee  on  the  Sequestrated 

Estate  of  Hugh  Rose. 


Process,  competent. — Decree  by  default. — The  Lord  Ordi" 
nary  having^  in  a  petition  and  complaint  against  a  trustee  ona  se^ 
questrated  estate^  which  had  been  remitted  to  him  by  Ae  Inner-House, 
and  in  which  a  record  was  closed,  dismissed  the  petition,  in  respect 
the  petitioner's  counsel  was  not  instructed  to  debate  when  the  cause 
was  called,  the  Court  holding,  that  it  was  incompetent  fir  the  Lord 
Ordinary,  either  to  dismiss  an  Inner^House  process,  or  to  pronounce  a 
judgment  by  defiult  where  a  record  had  been  dosed, — recalled  the  tn- 
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Mnbtfuflyr,  but  in  respect  of  the  incompetency  of  the  judgment^  found  ] 
HP  expeHKS  due  to  the  respondent, 

Muir  V.  Gair« 

A  PETITION  and  complaint,  at  the  instance  of  the  petitioner,  against 
Ae  regpondent,  having  been  remitted  to  the  Lord  Ordinary,  his 
Lordtbip^  when  the  cause  was  called,  pronounced  the  following  in- 
ttrkentor:  <  The  Lord  Ordinary,  in  respect  the  coansel  for  the  pe- 
^(ilioiier  states  that  he  is  not  instructed  to  debate  the  case,  dismisses 
^thepetitioii  and  complaint,  and  decerns;  finds  the  petitioner  liable 
^  IB  expenses,  and  remits  the  account  thereof,  when  lodged,  to  the 
<  Ati£ter,  to  tax  the  same  and  to  report/ 

The  petitioner  reclaimed,  and  objected^  1st,  That  being  a  peti- 
tion aod  complaint  under  the  bankrupt  statute,  and  therefore  atf 
Imer-Hoose  cause,  his  Lordship  had  no  power  to  dismiss  the  process, 
bat  thonld  have  made  avisandum  to  the  Inner'- House ;  2d,  That 
vkere  parties  have  prepared  the  cause,  and  closed  a  record,  in 
Urns  ot  the  Judicature  Act,  as  was  done  in  this  case,  judgment  by 
iAulX  could  not  be  pronounced,  and  that  a  decision  on  the  state- 
MntB  and  pleas  of  parties,  as  contained  in  the  dosed  record,  ought 
to  be  given. 

Tbe  Cowrtf  accordingly,  on  these  grounds,  recalled  the  interlocu-  Judgment. 
tor,  and  remitted  to  the  Lord  Ordinary  to  advise  the  closed  record ; 
bst  in  respect  of  the  incompetency  of  the  judgment  pronounced, 
bmi  no  expenses  due  to  the  respondent,  as  in  the  ordinary  case  of  • 
KpouDg  against  a  decree  in  absence,  or  a  judgment  by  de&ult. 

W  CoMurMf  Ordinary.         For  the  PeUtioner,  Bvduman,        AlL 

James  MacdoneB,  W.  S.  and  Walter  Horahargh^  W.  S.  Agents, 
D.  Clerk. 

a 


s; 


SECOND  DIVISION. 
'  No.  LIV.  lith  February  1836. 

DAVID  MURRAY,  General  Disponee  and  Executor  op 

George  Hogarth^ 
offoinst 
HOGARTH  &  CO.  and  GEORGE  and  WILLIAM 

HOGARTH. 

^*TT- — Tack. — The  heir  of  a  deceasing  partner  of  a  trading  com* 
/wqr,  who  is,  by  the  terms  of  the  contract  of  copartnership,  eiduded 
frm  aU  participation  in  the  concerns  of  the  company,  is  not  entitled 
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18  Feb.  1835t  to  Security  from  the  surviving  partners  for  his  relief  against  Ae  ef- 
-.  ^*^^^"^^  fret  of  current  obligations  becoming  payable  defrUuroy  under  tohkk 
Hogarth  &  Co.      ^^^  heir  is  bounds  cts  representing  t/u  deceased  partner. 

The  copartnership  of  Hogarth  and  Company  consisted  of  George 
Hogarth,  deceased,  George  Hogarth  jun.  and  William  HogartL 
The  late  Mr  Hogarth  had  been  long  engaged  in  salmon-fishingy  bjr 
which  the  greater  part  of  his  fortune  was  realised.  The  coput* 
nery  was  formed  for  the  purpose  of  *  taking  leases  of  8almon-fidi-« 

<  ings,  &c.  purchasing  salmon  at  Aberdeen  and  other  places,  and 

<  sending  the  same  to  London  and  elsewhere  for  sale  ;*  and  it  wu 
to  endure  for  sixteen  years  from  1st  December  1829.  It  was  pro- 
vided, that  the  partners  should  contribute  and  draw  profit  equaily, 
and  that  accounts  should  be  balanced,  and  a  balance  struck,  oo  tbo 
3 1st  December  iil  each  year. 

The  contract  contained  the  following  clause,  relative  to  the  ooot 
tingency  of  the  death  of  any  of  the  partners  prior  to  its  natural  es* 
piration :  *  Quinto,  That  the  heirs  or  representativee  of  any  pait» 
'  ner  or  partners  deceasing  during  the  currency  of  the  contne^ 

*  shall  have  no  right  to  succeed  or  come  in  his  or  their  room,  but 

<  shall  be  obliged  to  accept  from  the  surviving  partner  or  partnen 

*  the  value  of  the  deceased's  share  of  the  company  stock  and  pro- 

<  fits,  as  the  same  shall  stand  at  the  credit  of  his  account  in  cooh 

*  pany,  at  the  annual  balance  immediately  preceding  his  decease^ 

<  with  interest  from  the  date  of  that  balance  till  paid,  but  with  de- 

*  duction  of  all  such  debts  as  the  partner  or  partners  so  deceasiif 

<  may  happen  to  be  owing  to  the  company  at  the  time ;  and  upoa 

<  payment  of  the  value  as  so  ascertained,  the  heirs  or  representa- 

<  tives  so  receiving  the  same  shall  be  bound  to  execute  and  delim 

*  to  the  surviving  partners  such  discharges,  conveyances^  or  otha 

<  deeds,  as  may  be  sufficient  to  exonerate  them  at  all  hands,  and 

<  vest  them  absolutely  in  the  deceased's  share/ 

Leases  of  various  fishings  were  taken  for  behoof  of  the  company, 
some  of  these,  viz.  the  fishings  on  the  Don,  Dee  and  Findbom, 
being  rented  by  the  company  from  the  deceased  Mr  Hogarth  bin- 
self.  The  principal  lease  was  one  of  the  salmon-fishings  in  tbe 
Spey,  granted  by  the  Duke  of  Gordon's  trustees  in  favour  of  tbe 
three  partners  as  individuals,  and  to  their  heirs,  but  secluding  as- 
signees, for  fourteen  years,  from  September  1831,  with  a  break  in 
favour  of  the  tenants  at  the  end  of  seven  years.  This  lease  was 
entered  into  with  the  express  approbation,  and  by  the  advice  of  tbe 
deceased  Mr  Hogarth,  who  had  been  one  of  the  tacksmen  of  tbese 
fishings  for  twenty-six  years  before.  The  rents  paid  for  these  fisb- 
ings  (including  George  Hogarth's  fishings)  amounted  to  upwards 
of  L.  10,000  yearly. 
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Georg«  Hogarth  died  on  Slst  October  1833.  Public  notice  was  18  Feb.  183& 
|iren  that  Mr  Hogarth  ceased,  from  that  date,  to  have  any  dght  ^""^V^^ 
or  share  in  the  copartnership  of  Hogarth  and  C!o.  The  annual  ba-  HoMrth  &  Co. 
hnce  of  the  accounts  of  the  company  and  the  partners  had  taken  place  &c. 
at  the  SIst  December  1831,  but  the  pursuer  denied  that  these  accounts 
emprised  any  estimate  of  the  prospective  value  of  the  leases.  In 
181%  Mr  Hogarth  had  executed  a  general  disposition  and  settlement 
in  bvoar  of  Mr  David  Murray,  under  certain  conditions  and  provit 
sons;  and  also  a  last  will  and  testament,  ratifying  the  former,  and 
kter  alia  bequeathing  certain  additional  legacies.  By  the  former 
rf  the  deeds,  the  testator  bequeathed  to  George  Hogarth  jun.  his 
ilaresin  the  stock  of  a  then  existing  copartnery  of  Forbes,  Hogarth 
ami  Company  of  Aberdeen,  including  his  shares  or  interest  in  the 
kBses  <rf  fishings  or  other  property  belonging  to  that  said  copartnery. 
By  the  latter  he  declared,  that  in  the  general  disposition  and  settle-^ 
■ent,  David  Murray  is  directed  to  assign  to  George  Hogarth  the 
jounger  his  rights,  shares,  and  interests  in  the  stock  and  other 
property  of  the  copartnery  of  Forbes,  Hogarth  and  Company ;  and 
that  it  is  also  his  intention,  that  his  shares  and  interest  in  the  busi- 
seiB  carried  on  under  the  firm  of  George  and  George  Hogarth^ 
tUH  be  included  in  the  same  direction ;  <  and  also,  that  all  balances 
*on  the  accounts  of  Forbes,  Hogarth  and  Company  and  George 
'and  George  Hogarth,  at  the  time  of  my  decease,  shall  be  assigned 
'  to  George  Hogarth  the  younger.  I  also  give  and  bequeath  unto 
*  Urn  all  balances  which  may  happen  to  be  due  to  me  on  all  or  any 
'loeoants  between  him  and  me  at  the  time  of  my  decease.'  He 
farther  bequeathed  to  George  Hogarth  jun.  the  sum  of  L.2000  ster* 
Kag,  oyer  and  above  the  provisions  made  to  him  in  the  former  deed, 
ttd  to  William  Hogarth  the  sum  of  L.500  sterling.  He  also  left 
itker  legacies  to  a  considerable  amount.  This  last  will  and  testa-^ 
■ent  hrther  contains  a  nomination  of  David  Murray  and  George 
Hogarth  jun.,  as  executors.  No  conditions  were  annexed  to  the 
ptyment  of  the  legacies,  nor  was  any  stipulation  made  by  the  de* 
®^tted  Mr  Hogarth  that  his  partners  should  find  security  to  his  exe- 
cotor,  Mr  Murray,  for  the  future  rents  to  become  due  under  the 
teks  of  fishings  above  mentioned. 

^e  legacies  to  George  and  William  Hogarth  became  payable 
^Qt  October  1833,  when  it  was  intimated  to  them  by  Mr  Murray, 
w  payment  was  to  be  withheld  until  security  should  be  given  to 
W)  as  general  disponee  and  executor  of  the  deceased  Mr  Hogarth, 
igiingt  the  whole  obligations  contracted  by  the  copartnery  of  Ho« 
P^and  Company,  of  which  he  was  a  partner;  and,  in  particular^ 
lor  the  payment  of  the  rents  to  become  due  under  the  contracts  of 
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12  Feb.  18S5.      Ail  the  rents  due  under  the  leases  had  then^  and  have  since,  been 
^'"'V^^    regularly  paid  by  Hogarth  and  Company,  and  confessedly  no  de- 

.flocarth  &  Co.  ^^^^  ^^^  rents  has  erer  been  made  against  Mr  Murray. 

&c  The  surviving  partners,  who  continue  to  carry  on  the  business 

under  the  firm  of  Hogarth  and  Company,  are  confessedly  in  good 
credit,  and  produced  receipts  for  the  rents  paid  by  them.  On  the 
other  hand  it  was  stated^  that  the  trade  of  salmon^fishing  in  which 
they  are  engaged  is  very  precarious  and  uncertain. 

George  and  William  Hearth  would  not  comply  with  Mur* 
fay's  demand  for  relief  and  security ;  but  being  desirous  to  avoid  a 
leg^l  question,  George  Hogarth  wrote  to  Murray's  agent,  stating 
that  he  and  his  son  had  *  no  objection  to  give  our  own  obligation 

*  of  relief,  in  regard  of  the  different  leases  of  fishings;  butalso^ 
f  within  a  reasonable  time  after  the  day  of  payment  of  the  respective 

*  rents,  to  exhibit  receipts  thereof,  so  that  at  any  rate  it  may  be  in 
^  Mr  Murray's  power  to  take  immediate  measures  for  prevendng 
^  another  being  left  unsatisfied,  and  I  cannot  help  thinking  this  is 

*  as  much  as  can  be  expected  of  us.' 

*  This  offer  was  not  satisfactory  to  Murray,  who  raised  an  ao* 
tion  of  relief  or  security  against  Hogarth  and  Company,  and 
George  and  William  Hogiirth,  the  individual  partners,  conclude 
ing  that  they  should  be  ordained  to  free  and  relieve,  harmless  and 
skaithless  *  keep  the  pursuer,  as  general  disponee  and  executor 

aforesaid,  and  the  estate,  means  and  effects  of  the  deceased  George 
Hogarth,  of  and  from  the  aforesaid  several  tacks,  and  minutes,  or 
missives  or  agreements  of  lease,  and  of  all  obligations  for  payment 
of  rents,  and  other  prestations,  claims  or  demands,  exigible,  or  that 
may  become  due  or  exigible,  by  virtue  or  in  consequence  of  the 
same ;  and,  for  that  purpose,  to  procure  and  obtain  the  pursuer,  and 
the  estate  of  the  said  deceased  George  Hogarth,  exonered,  releas- 
ed, and  fully  discharged  of  and  from  all  the  said  tacks,  minutes, 
missives  or  agreements  of  lease,  of  whatever  dates,  tenor  or  con- 
tents the  same  may  be ;  and  all  obligations  and  clauses  therein,  so 
far  as  the  same  concern,  or  might  be  made  to  affect  the  pursuer, 
or  the  estate,  &c.  of  the  deceased  George  Hogarth ;  and  failing 
thereof,  to  find  good  and  sufficient  security  to  the  pursuer  for  the 
relief  of  him  and  the  said  estate  in  the  premises ;  or  otherwise  to 
make  payment  to  the  pursuer  of  the  sum  of  L.20,000  sterling,  or 
such  other  sum,  more  or  less,  as  shall  be  found  to  be  necessary  and 
sufficient  to  enable  the  pursuer  to  operate  his  relief,  as  aforesaid, 
and  indemnify  himself  of  all  loss  and  damage  which  he  may  sustain 
or  incur  by  or  in  consequence  of  the  tacks  and  others  aforesaid, 
and  in  procuring  the  same  discharged,  as  aforesaid.' 


It  was  pleaded  in  defence — 


Ife.54.  COURT  OF  SESSION.  2«7 

L  That  a  eompeny  is  not  bound,  upon  the  death  of  cnt  of  its  12  Feb.  189fk 
fBrtoers  to  grant  to  the  representative  of  that  deceased  partner  any    ^^^V^^ 
sUigatiQn  separate  from  the  implied  obligation  in  the  contract  of  co-  Hocwtb  &  Co 
partnery  itself,  to  relieve  the  representatives  of  that  partner  for  rents  &c. 
asd  other  obligations  thereafter  to  become  due.  Defendert* 

2.  The  representatives  of  such  partner  could  not,  in  any  view,  PAm. 
without  an  express  obligation  to  that  effect  in  the  contract  of  cOi-  '     ^ 

{tttuery,  be  boand,  npon  the  death  of  a  partner,  to  find  caution  for 
Ibe  amouDt  of  the  future  rents  and  obligations,  for  which  the  comr 
fUkj  ^as  boand ;  no  such  obligation  being  implied  against  them 
iylaw. 

d.  In  this  ease,  there  being  no  such  obligation  imposed  on  the 
company,  either  by  the  express  terms  of  the  contract  of  copartnery 
or  by  law,  the  pursuer  is  not  entitled  to  demand  that  they  shall  find 
cudon,  or  pay  to  him  the  sum  concluded  for ;  and  could  only,  in 
wsf  view,  be  entitled  to  demand  the  personal  obligation  of  the  re- 
tMiBing  partners,  which  they  have  already  offered,  and  are  perfectly 
willing  to  give. 

'  4.  if  such  an  obligation  could  in  any  case  be  inferred  of  a  com- 
fiRy,  it  could  only  be  where  the  representatives  of  the  deceased 
fanner  had  already  been  called  on  to  make  payment  of  rents,  o^ 
iaplement  obligations,  through  the  failure  of  partners  to  do  so,  o^ 
where  the  partners  of  the  oosipany  were  vergentes  ad  inopiamj 
Bei&er  of  which  circamstances  are,  or  could  be  averred  with  truth 
in  this  case.  ^ 

The  Lord  Ordinary  (Medwyn)  having  heard  parties  on  a  closed 
itcord,  ordered  eMes. 

Pleaded  fir  the  fmmter^l.  He  is  entitled  to  denumd  from  the  Pursuer's 
Coders  relief  from,  or  security  against  all  claims  or  debts  which  ^^^^ 
>ty  become  due,  or  exigible,  from  the  copartnership  of  Hogarth 
iiMi  Company,  subsequent  to  the  death  of  George  Hogarth,  arising 
&om  obligations  come  under  by  the  company  previous  to  his  deaths 
tt  respect  that  the  obligations  oome  under  by  the  late  Mr  H<^arth 
vere  eopartnership  obligations,  and  Uiat  they  have  transmitted 
^BSt  the  pureuer  without  any  corresponding  benefit,  while  it  id 
^tnry  to  the  essential  principles  of  copartnership  obligations,  that 
>D7  psrtner  or  his  representatives  should  continue  bound  for  a  com-' 
|ttiy,  without  any  corresponding  benefit ;  Wright  v*  Oardner'sf 
^tees,  10th  June  1831,  (9.  S.  Sf  D.  721);  Lindsay  v.  Inglis's 
Trvtoes,  6th  Dec.  1832,  (IL  5.  ^  Z>.  18L)  He  is  entitled  ta 
'etaia  the  legacies  till  security  be  found ;  2.  BeO^  123;  Bell,  Frinci 
1458;  EtA. iii.  4  20;  Brough  v.  JoUie,  26th  Nov.  1793,  ( M  2586.) 

^  The  punuer  is  also  entitled  to  relief  or  security,  in  respecf 
the  obligations  in  question  involve  the  greatest  speculation  and 
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12  Feb.  1836.  hazard,  and  that  upon  the  success  of  these  speculations  the  creditand 

^••^V^^    solvency  of  the  defenders  will  depend;  Fell  on  Guarantee^  128-14(>; 

iJri^**  Co.*'"^^'^>  ^^P'  ^  ^^^^''^  ^®®  5  Aitken's  Trustees  v.  Shanks,  18th  May 


&c. 


1830. 


Defenden' 
Pleas. 


Pleaded Jbr  the  defenders — In  addition  to  the  arguments  in  the 
defences,  it  was  farther  maintained,  that  the  late  Mr  Hogarth's 
share  of  the  stock  and  profits  of  the  company,  as  it  stood  in  the 
books  at  the  balance  immediately  preceding  his  death,  having  beei 
carried  to  the  credit  of  the  pursuer,  he  must  be  held  to  have  actually 
received,  by  anticipation,  his  author's  share  of  all  future  profits  on 
the  current  leases,  and  is  therefore  justly  liable  to  a  subsidiary  and 
contingent  claim  for  the  rents. 


The  cause  having  come  before  Lord  Jeffrey,  in  room  of  Lord 
Medwyn,  removed  to  the  Inner- House ;  his  Lordship,  upon  ad* 
vising  the  cases,  reported  the  cause  to  the  Court,  and  at  the  same 
time  issued  the  subjoined  note : 
'  As  this  case  must  obviously  go  to  the  Inner- House,  and  as  in- 
hibitions have  been  used,  and  retention  of  liquid  debts  have  been 
maintained,  on  the  dependence,  the  Lord  Ordinary  has  thought 
it  better  to  present  it  for  final  decision,  with  the  least  possible  de- 
lay or  expense  to  the  parties.     They  are  entitled,  however,  to 
his  opinion  upon  the  question ;  and  he  shall  now  give  it  accord* 
ingly,  as  plainly  and  clearly  as  he  can. 

*  Upon  the  main  question  of  security,  he  is  of  opinion  that  the 
defences  should  be  sustained,  but  not  on  the  grounds  most  pressed^ 
and  apparently  relied  on,  by  the  defenders,  viz.  that  the  pursuer 
must  be  held  to  have  actually  received,  by  anticipation,  the  de- 
ceasing partner's  share  of  all  future  profits  on  the  current  leases, 
and  is  therefore  justly  liable  to  a  subsidiary  and  contingent  claim 
for  the  rents.  The  Lord  Ordinary  thinks,  that  the  facts  of  the 
case  are  exclusive  of  this  argument;  and  he  is  clear  that  there  are 
no  statements  on  the  record,  under  which  it  can  now  be  compe- 
tently raised  by  the  defenders ;  but  he  also  apprehends  it  to  be  ma« 
nifestly  fallacious,  and  inconsistent  with  the  cardinal  and  necessary 
admissions  of  the  defenders  themselves.  If  the  pursuer  had  really 
been  paid  the  full  estimated  amount  of  all  the  profits  his  author 
would  have  derived  from  the  leases,  if  he  had  survived  till  their 
termination,  it  seems  plain  that  he  ought  to  be  found  liable  for 
his  full  proportion  of  the  future  rents,  not  only  without  secarity 
for  relief,  but  without  right  to  any  relief,  except  for  what  he  might 
be  called  on  to  pay  beyond  that  proportion.  There  is  no  escaping 
firom  this  consequence  of  the  defenders'  proposition,  in  the  broad 
terms  in  which  they  have  here  stated  it.     And  when  they  admit 
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^tlial  thejr  mnst  themselres  pay  all  the  future  rents,  and  will  be  12  Feb.  1835« 

*  (and  in  fiiet  are)  bound  to  grant  the  pursuer  a  total  relief,  when-     ^•^^/•**^ 
^  erer  he  is  actually  called  on  for  any  part  of  them,  they  palpably  Ho'Sth &  c 

*  admit  the  fallacy  of  that  allegation,  upon  which  so  much  of  their  &c 

*  case  is,  rather  imprudently,  rested. 

<  The  true  question  is  much  narrower.  They  admit  (or  ought 
'to  admit)  that  they  are  liable  to  relieve  the  pursuer  of  all  future 

*  rents,  but  deny  that  they  are  bound  to  find  security  to  him  for 
^  their  regular  payment     Holding  them  clearly  liable,  as  future 

*  and  contingent  (or  even  present  and  absolute)  debtors  for  relief, 
*tiie  qaestion  is,  are  they  also  debtors  for  a  present  security,  that 
^  this  relief  shall  be  forthcoming  and  effectual?  The  Lord  Ordinary 
'kombly  conceives  that  they  are  not;  and  that  upon  the  broad 
'groand,  that  by  the  law  of  Scotland  generally,  no  debtor  for  a  fu- 
^tnre  obligation  is  bound  to  find  present  security,  unless  it  be  ex-- 
'pressly  stipulated,  or  in  circumstances  that  necessarily  imply  such 
^astipolation. 

'  The  defenders  have  argued  the  case  mainly  on  the  ground  of 
'  the  pursuer  being  substantially  but  a  cautioner  for  the  future  rents^, 
^for which  they  are  themselves  primarily  liable;  and  the  Lord  Or^ 
'^dinarydoes  not  mean  to  say,  that  there  is  not  a  great  deal  of  truth 
^aod  force  in  this  view  of  the  question.  But  he  is  disposed  to  put 
'  it  on  the  simpler  and  broader  ground  which  he  has  now  indicated; 
'  Admitdng  to  the  fullest  extent  the  pursuer's  right  to  be  relieved, 
'whenever  he  is  distressed,  upon  what  ground  does  he  justify  his 
*daimfor  a  present  security  for  such  future  relief?  The  claim  it^ 
*flelf  arises  from  the  terms  of  a  written  contract;  but  that  is  con- 
^fcflsedly  silent  as  to  any  such  security.  The  late  Mr  Hogarth 
'bound  himself,  and  his  representatives,  (along  with  the  defenders,) 

*  far  all  the  rents  to  become  due  during  the  currency  of  the  leases; 
'and  the  pursuer,  having  chosen  to  represent  him,  is  indisputably 

*  liable  in  this  obligation.     Then  he  stipulated,  in  the  contract  of 

*  copartnery,  that  his  representatives  should  take  the  value  of  his 
'ihare,  as  at  tlie  balance  preceding  his  death,  and  grant  an  absolute 

*  diseharge  of  all  farther  claims  on  the  company.  Taking  these 
'  two  together,  it  seems  plain  that  the  pursuer,  after  taking  the 
'share,  must  continue  bound  subsidiarie  for  the  rents;  and  that  he 
'hasnodaim,  till  this  subsidiary  obligation  is  enforced,  against  the 
'nrviving  partners  for  relief.     If  it  was  intended  that,  on  taking 

*  the  share,  he  should  also  get  security  for  his  contingent  relief, 

*  why  was  not  this  stipulated  ?  Or  on  what  principle  or  analogy  is 
'  it  now  said  to  be  implied  ?  It  is  so  iar  from  being  generally  true, 
*wst  persons  entitled  to  a  contingent  benefit  de  futuro  are  also 

^titled  to  present  security,  that  the  general  rule  is  clearly  the  re- 
^▼sne,  even  where  the  future  benefit  is  not  contingent,  but  certain; 
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Where  tiiere  is  a  fiiU  admission  of  eolreoej,  as  at  pvesenti  a  pais 
chaser^  bound  to  pay  his  price  at  a  future  day,  is  not  boond  to  find 
security  in  the  interim,  unless  by  express  stipulation ;  nor  is  a 
tenant,  for  postponed  rents ;  nor  a  debtor  in  a  bond  or  bill  payable 
at  a  distant  date,  either  for  interest  or  principaL  la  all  these  cases, 
there  is  a  clear  vested  right  in  the  creditor,  and  a  fair  and  honest 
interest  that  it  should  not  be  defeated.  But  all  this  \rill  not  sup- 
port a  daim  for  present  security,  which  is  a  separate  and  additional 
right,  not  stipulated  for  by  the  parties,  and  by  no  means  implied 
in  the  ordinary  case  of  a  contingent  or  future  obligation.  Where 
it  is  contingent  as  well  as  future,  (which  is  the  case  here,)  the  role 
is  still  more  unquestionable.  The  ordinary  case  of  a  sublease  is 
almost  identical  with  the  present.  Suppose  a  fiurm  subset  at  tbe 
original  rent,  with  an  obligation  on  the  subtenant  to  pay  directly 
to  the  landlord :  The  principal  tenant  has  no  longer  any  interest 
or  possible  benefit  from  the  lease ;  yet  he  is  still  bound  to  the  land- 
lord, and  must  pay  him,  if  the  subtenant  does  not.  But  was  it 
ever  heard  of,  that,  without  stipulation,  he  could  compel  the  sab- 
tenant  to  find  present  security  for  his  relief  from  this  contingent 
liability ;  more  especially  if  his  solyency  and  credit  were  unques- 
tioned, and  he  had  never  been  a  day  in  arrear?  If  it  is  admitted 
that  he  could  not,  the  Lord  Ordinary  is  unable  to  undentand  oa 
what  ground  the  present  claim  can  be  justified* 

*  The  neglect  of  this  disdnetion  seems  to  the  Lord  Ordinary  to 
be  the  leading  fallacy  in  the  argument  of  the  pursuer.  He  ap* 
pears,  throughout  his  case,  to  consider  the  existence  of  a  right  to 
be  relieved  from  payment  of  future  rents,  as  identical  with  a  right 
to  demand  present  security  from  the  parties  bound  to  relieve  hisi' 
and  when  they  admit  their  obligation  to  free  him  from  any  fa* 
tore  demands  on  the  part  of  their  landlord,  he  thinks  it  foliows,  of 
course,  that  they  should  be  ordained  instantly  to  impledge  hJH^OW 
or  L.  100,000  for  his  protection.  Nothing,  however,  can  be  more 
distinct  than  an  obligation  to  relieve  a  party  from  a  future  uni 
contingent  demand,  if  it  should  be  made,  and  an  obligation  to  pro^ 
vide  and  set  apart  a  present  fund  for  his  security.  The  latter  » 
manifeatiy  a  separate  and  distinct  obligation,  and,  wherever  ths 
contingency  is  at  all  remote,  a  far  heavier  and  more  grieveQi  e> 
ligation  than  the  former.  On  what  ground,  then,  can  it  bs  ^^ 
plied,  from  the  mere  admission  of  the  former  ?  And  here,  evea 
the  former  is  but  an  implication  from  the  terms  of  the  leas^  tps 
the  contract.  But  suppose  they  had  been  more  ezplii^i^  ^^  "^^ 
expressly  bound  the  defeodiers  to  fnee  and  relieve  the  pursuer  n^i* 
all  futore  rents,  would  ttot  this  have  been  saffidently  ioipieineDC^ 
by  their  granting  him  a  fomal  obligatioo  so  to  free  aud  reiie^^ 
him,  with  a  provision,  if  necessary,  that  within  three  days  afierii* 
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notified  any  demand  upon  bim  by  the  landlords  for  a  past-dae  12  Feb.  1835. 
rent,  they  shonld  pay  or  consign  the  amount,  with  a  clause  of  re-     ^««i^y^ 
gisCratioB  for  execution  on  six  days'  charge,  &c.  ?  Now,  the  Lord  Hosarfb^Co. 
Ordinary  understands  that  the  defenders  have  tendered  such  an  &c. 
obligation ;  and  he  is  humbly  of  opinion,  that  nothing  more  can 
be  required  of  them. 

*  The  pursuer  seems  also  to  forget  that  his  claim  for  relief  (or  se* 
cnrity)  does  not  arise,  in  this  case,  from  any  casual  or  unforeseen 
occurrences,  to  which  law  and  equity  must  apply  the  necessary 
remedies,  at  discretion ;  but  from  an  event  provided  for  by  tlie 
deliberate  contract  of  parties,  who  ought  to  have  adjusted  their 
i%ht8  in  an  explicit  manner,  and  are  not  entitled  to  supply  any 
alleged  deficiency  in  their  own  stipulations,  by  constructive  and 
additional  obligations*  The  pursuer  argues  throi^hout,  as  if  he 
had  been  excluded  from  a  share  of  the  future  profits  by  the  act  of 
the  defenders,  or  by  some  accidental  disqualification  to  continue  a 
partner;  and  complains  that  he,  whom  they  have  thrust  out  of  their 
oompany,  shouM  be  in  any  way  accountable  for  their  rents*  But 
he  forgets  that  all  this  arises  from  the  deliberate  act  and  contract 
of  the  party  whom  he  has  chosen  to  represent.  The  case  would 
hare  been  exactly  the  same,  if  the  late  Mr  Hogarth  himself,  being 
bound,  by  his  own  act,  as  a  joint  tenant  under  the  leases,  had 
agreed,  by  die  contract  of  copartnery,  to  quit  the  concern  in  the 
year  1832,  on  the  same  terms  now  imposed  on  his  representatives. 
His  eonsequent  exclusion  from  the  company,  and  his  continued  lia* 
bility  to  the  landlords,  would  then  have  been  the  necessary  result 
of  his  own  deliberate  act  and  agreement ;  and  if  he  had  not  sti-> 
palated  for  security  against  the  possible  consequences,  he  would 
have  had  hiflttelf  only  to  blame. 

*  It  is  not  very  easy  to  know  what  the  pursuer  means,  when  he 
says,  that  a  right  to  such  security,  though  not  expressed,  is  tm- 
^itd in  the  nature  of  the  agreement  Nothing,  it  is  apprehended, 
can  ever  be  held  to  be  implied^  but  what  it  is  certain  that  the  par- 
ties, if  it  had  been  suggested  to  them,  must  have  agreed  to  ex^ 
pros.  It  is  in  this  way  that  the  substantial  obligation  to  relieve 
the  pursuer  from  future  rents,  if  he  is  ever  distressed  for  them,  is 
implied,  in  the  provision,  for  excluding  him  from  all  that  future 
possession,  for  the  profits  of  which  the  rents  are  the  equivalent 
No  persons  of  common  honesty,  insisting  on  such  a  provision, 
eould  refuse  to  grant  such  relief.  But  is  it  possible  to  say  this  of 
the  pursuer's  demand  for  present  secwnty  against  that  contingent 
haard?  It  has  been  shewn,  that  according  to  no  analogy  could 
Ridi  a  demand  have  been  justified ;  and  will  the  pursuer  seriously 
tUsge,  that,  if  it  had  been  proposed  to  the  defenders,  that  on  the 
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death  of  any  one  partner^  the  rei^t  should  not  be  allowed  to  go  od 
with  their  business,  till  they  had  set  aside  L.t20,000,  (or  luther 
L.  1 00,000,  for  to  that  extent  the  claim  might  be  carried  if  legal,) 
as  a  security  to  his  representatives,  they  would  certainly  hare 
agreed  to  such  a  stipulation  ? 

*  The  pursuer  founds  a  great  deal  on  the  cases  of  Wright  and 
Inglis ;  but  the  Lord  Ordinary  thinks  they  afford  no  shadow  of 
support  to  the  claim  he  is  here  maintaining.     There  was  nothiag 
decided  in  either  of  these  cases,  but  the  right  of  a  retiring  partnet 
to  be  free  from  subsequent  responsibilities.     There  waa  no  qoes^ 
tion,  and  could  be  no  decision,  as  to  his  right  to  obtain  Meennif 
against  such  demands ;  and  the  iacts  out  of  which  they  arose,  n^ 
ther  shew  that  there  was  no  practice  or  understanding  in  favoof 
of  such  a  right     In  the  last  case,  no  doubt,  some  of  the  Judges 
appear  to  have  stated  that  the  partner,  at  his  retirement,  might 
have  forced  the  company  to  settle  the  debts  then  due  and  exigible; 
and  the  Lord  Ordinary  fully  concurs  in  that  opinion,  in  which,  as 
he  understands,  the  present  defenders  have  also  distinctly  expres- 
sed their  acquiescence.     But  the  ground  on  which  the  opinion  is 
rested,  shows  at  once  how  inapplicable  it  is  to  a  case  like  the  pre- 
sent.    The  ground  is,  distinctly,  that  the  retiring  partner  there  kfi 
in  tlte  hands  of  the  company  funds,  which  he  would  otiierwise  have 
been  entitled  to  carry  away,  suflBcient  to  discharge  his  share  of  the 
debts  then  acclaimable.    He  took  out  his  Jree  share  of  the  stock  as  at 
the  preceding  balance,  but  estimated  (as  was  admitted)  after  de- 
duction of  the  debts  then  exigible  from  the  company ;  and  hav- 
ing thus  left  his  share  of  those  liebts  with  the  other  partners,  to 
answer  the  claims  of  the  creditors,  he  was,  of  course,  entitled  to 
insist  that  those  partners  should  in  like  manner  advance //i€»r  shares 
and,  by  extinguishing  the  debts,  relieve  him  of  his  pro  indiviso 
responsibility.     But  there  is  plainly  nothing  parallel  to  this  in 
the  situation  of  the  parties  to  this  action.     It  is  not  pretended 
that  the  whole  future  rents  were  considered  ad  present  debts,  and 
taken  into  calculation  when  tlie  late  Mr  Hogarth's  share  was 
valued  over  and  paid  up  to  the  pursuer,  and  that  he  then  left  in 
the  hands  of  the  defenders  some  L.dO,000  or  L.dd,000,  which  he 
would  have  been  otherwise  entitled  to  take  out,  as  his  contribution 
towards  payment  of  those  rents.     There  is  no  such  averment  up- 
on the  record  :  The  thing  is  in  itself  altogether  absurd  and  incon* 
ceivable,  and  is  expressly  contradicted  by  the  pursuer's  own  states- 
men t  of  what  took  place  at  the  settlement     The  future  rents 
were  not  debts  then  actually  due  or  exigible  from  the  company; 
and  the  company  certainly  had  not  L.  100,000  of  stock,  other- 
wise divisible,  set  apart  for  their  payment.   The  funds  firom  which 
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<  they  were  to  become  due,  and  both  tbe  future  rents^  f^nd  the  fu«  12  Feb.  1835. 

*  tore  profi(s»  were  left  entirely  out  of  view,  in  estimating  the  exist-    ^^V^^ 

*  iog^  stock  of  the  company,  and  the  present  interests  of  its  surviving  Hogarth  &  Co. 

*  and  deceased  members.  &c. 

*  The  Lord  Ordinary  has  already  said,  that  though  he  is  of  opinion 

*  diat  the  ease  of  the  defenders  is  better  rested  on  the  general  grounds 

*  which  have  now  been  explained,  he  does  not  substantially  dissent 

*  firom  their  assimilation  of  the  rights  of  the  pursuer  to  those  of  a 
^mMtwner;  underBtanding  that  view  to  be  introduced  for  the  pur* 

*  pose  of  defining  the  cases  and  conditions  (of  insolvency,  for  exam- 
^  ]de,  mined  credit,  or  new  and  ianninent  perils)  on  which  a  person 

<  ia  that  situation  might  be  entitled  to  insist  for  a  security,  to  which, 

*  io  ordinary  circumstances,  be  would  not  be  entitled.      Generally 

<  speaking,  he  eoncors  with  the  views  of  the  defenders  under  this 

<  uped  of  the  case ;  and  be  has  only  to  add,  that  h^  is  dealrly  of 

*  opoiion  that  nothing  relevant  is  stated  on  the  record  to  justify  suck 
'  a  demand  for  security,  on  the  snpposition  that  it  could  not  have 

*  been  maintained,  independent  of  these  specialties. 

*  Upon  the  second  branch  of  the  case,  the  Lord  Ordinary  is  of 

*  opiaion,  1st,  that  the  pursuer  is  not  entitled  to  retain  the  legacies 

*  due  to  the  defenders  till  the  expiry  or  discharge  of  the  leases,  and 
'  Bierely  io  security  of  bis  possible  liability  under  these  leases :  But, 
^  2d,  that  he  is  entitled,  before  paying  them,  to  have  security  for  their 
^  repayment,  in  whole  or  in  part,  in  the  event  of  the  claim  of  the 
^landlords  (or  rather  creditors  of  the  late  Mr  Hogarth)  being  esta- 

*  Uahed  against  him,  to  such  an  extent  as  to  exhaust  the  whole 

*  reiiduary  succession,  and  make  it  necessary  to  apply  the  whole, 
'  sr  part  of  these,  and  the  other  legacies  bequeathed  by  him,  in  sa« 
'  lisfiiction  of  sacb  claims.' 

At  advising.  Lard  Medmyn  said — I  prepared  this  cause  as  Ordi*  Opinion  of 
Mry,  and  ordered  cases,  considering  the  question  to  be  one  of  novelty 
sad  nnportance;  and  the  opinion  which  I  had  previously  occasion 
tofenn  I  still  adhere  to. 

The  daim  of  the  pursuer  must  rest  either  on  legal  principle,  or 
M  the  terms  of  the  contract  of  copartnership.  Now,  no  principle 
^  been  pointed  out  to  support  this  extensive  demand  for  relief  or 
security;  and  I  do  not  see  any  express  authority  referred  to,  to  shew 
^  sadi  a  demand  as  the  present  was  ever  sanctioned  by  the  Court. 
The  eases  of  Gardner's  trustee  and  Inglis's  trustee  bear  no  ana* 
^  to  the  present.  I  do  not  diifer  from  what  is  there  laid  down, 
that  when  a  partner  retires  from  a  mercantile  concern,  leaving,  of 
^<tne,  his  share  of  all  subsisting  engagements,  he  is  entitled  to  call 
^f^  the  reaudning  partners,  after  allowing  them  a  reasonable  time 
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12  Feb.  1835.  for  that  purpoBe,  to  apply  his  share,  and  contribute  their  own  pro- 
^^^V^^    portions,  so  as  to  discharge  all  previous  claims  upon  the  company; 
Howth  &  Co.  *^"*  ^^^  doctrine,  in  these  cases,  does  not  admit  of  being  applied  to 
&c.  the  case  now  before  us.     The  plea  of  the  pursuer  is,  that  not  only 

Opiaion  of     ^^^^  *^11  existing  obligations  be  discharged,  but  security  found  for 
Court  all  future  obligations  that  may  arise.     It  is  said  there  will  be  oo 

farther  benefit,  and  therefore  there  ought  to  be  no  farther  obliga- 
tion on  the  deceasing  partner's  representative.  But  the  pursuer  has 
chosen  to  represent  the  deceased  partner.  He  was  bound,  before  do- 
ing so,  to  ascertain  his  situation,  and  the  nature  and  extent  of  the 
risk ;  and  he  knew,  from  the  terms  of  the  leases,  that  the  landlord 
might,  if  necessary,  call  on  the  representatives  of  any  of  the  deceased 
partners  for  the  rents,  even  although  these  representatives  derived  no 
farther  benefit  from  the  copartnership ;  for,  by  the  terms  of  the  prin- 
cipal lease,  the  partners  and  their  heirs  were  individually  bound,  and 
continue  so  bound ;  and  if  he  was  unwilling  to  undertake  this  responsi- 
bility, without  the  security  he  now  claims,  he  should  have  abstained 
from  representing. 

The  representative  of  a  deceasing  partner  is,  no  doubt,  entitled  to 
relief  from  the  other  partners;  but  can  he  enforce  such  relief  before 
distress  ?  Why  conclude  for  L.20,000,  as  in  the  present  action, 
when  he  would,  if  entitied  to  relief  at  all  for  future  rents,  be  equal- 
ly entided  to  demand  relief  to  the  amount  of  L.100,000,  or  the  ex- 
tent of  the  rents  that  may  fall  due  under  the  lease  ? 

If  there  be  no  principle  in  the  law  of  partnership  to  support  this 
demand,  there  is  as  little  ground  for  it  in  the  terms  of  the -contract 
There  is  no  stipulation  to  this  effect;  and  I  cannot  view  this  as  a 
casus  improvisus.  The  parties  distinctly  stipulated  what  should  be 
done  in  the  event  of  the  death  of  a  partner,  and  there  is  nothing 
about  security  against  the  future  demands  of  the  landlord.  I  lay 
out  of  view  the  argument  for  the  defenders,  that  the  pursuer  has 
derived  the  foil  benefit  of  the  leases.  There  was  nothing  done  at 
the  balancing  of  the  books,  previously  to  Mr  Hogarth's  death,  to 
justify  this  argument;  and  I  do  not  think  that  the  facts  on  record 
are  sufficient  to  raise  this  plea.  Neither  is  the  right  to  retain  the 
legacies — a  point  touched  on  in  the  note  of  the  Lord  Ordinary— 
properly  raised  under  the  conclusions  of  this  summons. 

Ijord  Glenlee. — I  agree.  At  the  same  time,  1  am  not  for  sustain- 
ing the  defences  in  toto.  I  think  we  may,  by  adding  a  few  words, 
so  modify  the  first  conclusion  of  the  summons,  as  to  give  the  pa^ 
suer  all  the  relief  he  is  entitied  to  ask.  He  may  take  a  decree 
that  the  defenders  are  bound  to  keep  him  skaithless  of  all  claims  for 
rents,  &c.  tiie  terms  of  payment  being  first  come  and  bygone.  He 
could  thus,  the  defenders  fulling  in  payment  of  the  rent,  charge  on 
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the  decree.     Looking  to  the  terms  of  tbe  contract,  and  tlie  admis-  is  Feb.  1635. 
rion  that  the  rents  have  been  properly  paid,  and  the  defenders  not    ^^V^^ 
▼ergentes  ad  inopiam,  I  think  we  do  quite  enough  in  giving  decree  Hogarth&  Co. 
to  tbe  effect  now  proposed.  &c. 

The  other  Judges  concurred. 

The  Lords,  accordingly,  decerned  so  far  in  terms  of  the  first  conclu-  Judgment. 
don  of  the  summons,  as  to  find  that  the  defenders  are  bound  to  relieve 
'  the  pursuer  of  all  obligations,  for  payment  of  rents,  &c.  exigible,  or 
'  that  may  become  due,'  the  terms  of  payment  being  first  come  and 
bygone ;  but  quoad  ultra  sustained  the  defences,  and  found  the  de- 
fenders entitled  to  expenses;  and,  with  these  findings,  remitted  to  the 
Lord  Ordinary. 

Lonis  Ordinaryt  itftftftdyn,  Jeffrof,  For  Pursuer,  Keay,  Jamimm^  A*  MwrayJmL, 

QSmm  jr  BeeUnr,  W.  S.  Agents.  For  Defenders,  D$im  ofFac  (Hope,)  and 

Gto.  Moir.  JameB  Shepherd^  W.  S.  Agent.  7.  Clerki 

R. 


SECOND  DIVISION. 

No.  LV.  Id^A  February  1835. 

Mrs  &  HOGGAN  or  SMITH 

agaiMt 
THOMAS  RANKEN. 

Weit. — Sabine. — Vitiation. — A  saaine  held  to  be  null  and  voidj 
the  word  *  Arte*  in  the  specification  of  the  year  of  our  Lordj  One 
thoHsand  eight  hundred  and  three^  having  been  written  upon  an 
erasure. 

Iiv  the  ranking  and  sale  of  the  estate  of  Land,  Mrs  Smith,  the 
felict  of  the  proprietor,  claimed  her  terce,  and  produced  the  sasine 
ui  Mr  Smith's  favour.  The  instrument  bore,  that  <  upon  the  se- 
'  cond  day  of  September,  in  the  year  of  our  Lord  One  thousand 

*  eight  hundred  and  three,  and  of  the  reign  of  our  Sovereign  Lord, 

*  George  the  Third,  &c.  the  forty-third  year,  in  presence  of  me,  no- 
'  tary-public  and  witnesses,'  &c  sasine  had  been  taken.  The  sa- 
■ne  was  duly  recorded,  14th  September  1808.  Upon  examination 
^'the  instrument  by  the  common  agent,  it  appeared  that  the  word 

*  three,'  in  the  specification  of  the  year  of  our  Lord,  was  written 
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13  Feb.  1635.  upoD  an  erasure,  and  it  was  objected  that  the  sasine  was  thereby  v^ 
tiated  in  substantialibus,  and  theFefore  null  and  void. 

The  Lord  Ordinary  held  that  Mr  Smith  was  not  validly  seised 
in  the  lands,  and  that  Mrs  Smith  had  no  right  to  olaim  terce.  Mrs 
Smith  reclaimed.  The  Court  appointed  the  papers  to  be  laid  before 
the  other  Judges  for  their  opinions  thereon.  At  the  first  advisiDg, 
Lord  Cringletie  gare  his  opinion  in  favour  of  the  validity  of  tiit 
saaine  *• 


Opinion  of 

Consulted 

Judges. 


The  following  opinion  was  returned  by  the  Lords  Prmdeni,  Bal' 
gray.  Gillies^  Mackenzie^  and  Corehause* 

We  are  of  opinion,  that  the  objection  to  the  sasln^  in  questioii, 
that  the  word  *  three/  in  the  date  of  the  year  of  our  Lord,  is  written 
on  an  erasure,  is  a  good  objection. 

A  sasine  is  an  actus  legitimus ;  and  in  all  such,  therefore,  the  so- 
lemnities and  forms  fixed  by  statute,  or  by  immemorial  usage,  must 
be  strictly  adhered  to.  In  the  case  of  a  sasine,  it  has  been  the  form, 
from  time  immemorial,  that  it  shall  mention  the  date  both  of  the 
Christian  era  and  of  the  King's  reign ;  and  it  is  remarkable  that  this 
requisite  is  not  necessary,  even  in  the  disposition  or  heritable  bond 
on  which  the  sasine  proceeds.  We  must  hold,  therefore,  that  this 
double  date  has  been  required  in  a  sasine,  that  the  one  may  be  a 
check  on  the  other ;  so  that,  by  means  of  this  precaution,  the  true 
date  may  be  more  certainly  ascertained.  And  it  is  the  more  ne- 
cessary that  great  precision  should  be  required  in  the  date  of  the 
sasine  with  reference  to  the  registration,  which,  to  be  effectual 
against  third  parties,  must  be  done  within  a  given  period. 


*  Lord  Crmghtu  obierTed-«-He  oould  net  aaient  to  Uie  iDterlocttCor.  H«  btldt  ttet 
an  erasure  was  of  no  importance  whatever,  if  it  appears  from  the  deed  ItseU'  that  the 
word  written  upon  the  erasure  is  that  which  truly  should  be  there.  Of  coursei  if  it  is 
mentioned  in  the  testing  clause,  that  is  proof;  but  the  deed  itself  may  bear  evidence 
as  well  as  the  testing  clause.  In  England,  parole  proof  is  allowed  of  the  ersiure 
having  been  made  upon  the  execution  of  the  deed,  of  which  there  was  a  late  example 
in  Macndll  v,  Bcevan  and  Mandatary  Mow,  although  we  hold  no  such  proof  com- 
petent, at  least  he  was  not  aware  of  its  having  been  allowed,  we  certainly  held  that 
the  deed  itself  may  afford  proof  that  no  vitiation  has  been  committed.  Accordiogly, 
in  the  case  of  the  Earl  of  Cassillis  v,  Kennedy,  2d  June  1831,  the  common  agent 
admita  that  reference  was  made  to  oertain  parts  of  the  deed,  to  prove  that  the  lettv  X, 
written  on  an  erasure*  was  the  letter  which  should  have  been  there.  He  admitted 
that  it  waa  customary  to  mention  the  year  of  God,  as  well  as  the  King's  reign,  m  in- 
struments of  sasine ;  but  he  knew  of  no  statute  which  required  this  as  a  solemnity ;  and 
it  did  not  appear  to  him,  that  if  either  the  year  of  God  or  of  the  King's  reign  were 
omitted,  and  one  of  them  only  clearly  and  dbtinctly  inserted,  the  omiadoa  would  ha 
held  to  be  a  nullity  in  the  sasine.  But  if  this  be  the  case,  the  erased  year  of  <M 
according  to  the  usual  rules,  may  be  held  pro  non  scripto^  and  then  you  have  tbf 
King's  reign  unexceptionably  good. 
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In  tbis  case,  the  word  <  three*  being  written  on  an  erasure,  it  13  Feb.  1835. 
nust  be  held  that  some  other  word  had  been  originally  written,  but    ^'^■■V^ 
af^rwards  rubbed  out,  in  order  that  the  word  three  might  be  sub-  sn?uh*o.^' 
Btitiited  in  its  place.     E.  g.  That  the  date  was  originally  1801  or  Ronken. 
1802,  or  1804  or  1805,  which,  as  neither  of  these  corresponded  Opinion  of 
with  the  4dd  of  the  King,  would  have  rendered  the  true  date  quite  ConBulted 
nacertiio.     Therefore  it  must  be  held  that  there  was  originally  no  ^"^8^ 
date  at  all,  by  which  the  time  allowed  for  registration  could  be  re- 
gulated.    But  if  the  date  was  originally  wrong,  as  being  uncertain, 
it  could  not  be  remedied  by  the  summary  mode  of  inserting  what 
b  aaid  to  be  the  proper  date,  by  means  of  an  erasure  of  the  wrong 
one.    There  are  legitimate  modes  of  rectifying  such  mistakes,  which 
are  well  known  in  practice ;  and  none  of  these  having  been  adopted 
ia  this  case,  the  erasure  must  be  held  to  be  fatal  to  the  deed. 

The  nullity  <»imot  be  rectified  by  the  mere  fact  of  registration, 
becaose  the  clerks  at  the  Register  Office  must  record  every  deed 
tiwt  is  presented  to  them  for  that  purpose  exactly  as  it  stands ;  for 
they  are  not  entitled  to  judge  whether  it  is  valid  or  not 

It  is  also  proper  to  remark,  that  when  an  estate  is  to  be  purchased, 
or  money  lent  on  the  security  of  an  estate,  the  agent  of  the  pur- 
chaser or  lender  never  contents  himself  with  the  production  to  him 
of  estiacts  of  sasines  or  other  deeds,  but  always  calls  for  and  exa- 
Aunes  the  sasines  themselves  and  other  principal  deeds ;  because, 
besides  erasores,  there  are  other  fatal  objections  which  cannot  be 
discovered  from  the  records ;  such  as  f3rgery,>-*the  existence  of  a 
nearer  heir, — objections  on  the  ground  of  deathbed.  Against  such 
objections  he  must  satisfy  himself  aliunde,  or  rely  on  the  dause  of 
warrandice;  for  the  records,  however  valuable  in  other  respects, 
neither  do,  nor  by  possibility  can,  afford  protection  to  purchasers  or 
creditors  in  all  cases. 

But  against  an  objection  arising  from  an  erasure,  the  party  can 
easily  guard,  by  examining  the  principal  sasine,  which  every  agents 
who  knows  any  thing  of  his  duty,  always  does. 

This  is  no  doubt  a  hard  case ;  but  there  is  no  help  for  it;  and  in 
this  case  the  objection,  however  late  in  point  of  time,  was  stated  as 
Mon  as  the  interests  of  the  party  made  it  competent  to  do  so. 

Opinion  of  Lord  Movcreiffi 

I  concur  entirely  in  the  substance  and  conclusion  of  the  Lord 
President's  opinion.  I  conceive  it  to  be  a  very  clear  matter  of  law, 
that  the  registers  were  never  intended  to  supersede  the  original  in- 
^^nnoents,  as  the  esaential  grounds  andevidenee  of  the  title,  when 
called  for,  or  to  relieve  atlch  title-deeds  frmn  any  fundamental  do- 
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13  Feb.  1835.  fects  or  nullities.  When,  therefore,  such  an  instrument  is  produced, 
the  question,  whether  it  is  liable  to  any  objection  of  nollity,  must 
altogether  depend  on  the  nature  and  condition  of  the  deed  itself. 

It  is  essential  to  the  validity  of  every  instrument  of  sasine,  that 
it  should  bear  the  date  both  of  the  Christian  era  and  of  the  King's 
reign.  This  fixed  rule  is,  I  conceive,  independent  of  the  system 
of  registration ;  and  it  has  not  been  altered  by  any  of  the  statutes 
on  that  subject,  though  the  importance  of  it  may  be  increased  by 
them.  These  dates,  therefore,  are  inter  essentialia  of  the  instru- 
ment. 

It  is  an  established  principle  of  the  law  of  Scotland,  that  in  ail 
writs  of  importance,  and  especially  in  instruments  of  sasine,  erasures 
in  substantialibus  are  to  be  held  as  vitiations  of  the  writ,  inferring 
nullity.  I  think  it  unnecessary  to  inquire  into  the  presumptions  on 
which  this  doctrine  of  the  law  is  founded,  the  rule  itself  being  set- 
tled and  indisputable. 

The  question,  whether  a  particular  erasure  is  in  substantialibus 
or  not,  sometimes  may  depend  on  circumstances  in  the  position  and 
connection  of  the  word  or  term  which  is  written  on  it,  but  in  other 
cases  is  at  once  determined  by  the  nature  of  the  word  or  term  itself 
as  essential  to  the  deed. 

In  the  present  case,  the  word  admitted  to  be  written  on  an  era- 
sure is  that  which  denotes  the  year  of  the  Christian  era ;  and  that 
being  so  essential  to  the  validity  of  the  instrument,  that  it  cannot 
be  read  without  it,  it  must,  in  my  opinion,  be  a  case  of  erasure  is 
substantialibus. 

Having  this  view  of  the  law  applicable  to  the  case,  I  humbly  con- 
ceive that  such  an  objection  cannot  be  obviated  by  any  reasonii^ 
of  presumptions  or  probabilities,  derived  either  from  the  year  of  the 
King's  reign  being  fairly  written,  (that  being  equally  essential  by 
itself,)  or  from  the  state  of  the  copy  engrossed  in  the  register,  or 
from  extraneous  circumstances;  and,  further,  that  all  arguments 
against  the  application  of  the  rule  of  law  to  such  a  case,  founded  oa 
the  idea  that  the  register  ought  to  overrule  or  supersede  the  prin- 
cipal instrument,  or  relieve  it  from  nullities  of  this  description,  or 
on  supposed  danger  to  parties  who  may  look  at  the  register  alone, 
are  inconsistent  with  the  established  law  on  the  subject,  and  al- 
together irrelevant  to  the  present  question. 

Lard  PuUerton* — I  concur  in  this  opinion. 

Lord  Jeffrey* — I  also  concur. 

At  the  final  advising,  the  Judges  of  the  Second  Division  expressed 
their  regret,  that,  in  a  case  attended  with  such  peculiar  hardship,  they 
could  see  no  grounds  for  diflPering  from  the  Consulted  Judges* 


Opinion  of 
Court. 
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Tlie  Cawrtf  accordingly,  refused  the  note,  and  remitted  to  the  13  Feb.  1835. 
Lord  Ordinary.  ^^^V^*^ 

Hoggan  or 

Loid  Ordinary,  Mackauk.  For  Mrs  Smith,  Whigham.  Akx.  Ooldie,  W.  S.  ^^^|^^^; 

Ageot     For  Mr  Ranken,  Ruiherfiard,  J.  J.  Reid.     Party  Agent,     7.  Clerk.        1. 

R.       Judgment. 


SECOND  DIVISION. 
No.  LVI.  Uth  February  1835.      • 

WILLIAM  YOUNG 

against 
JAMES  BAILLIE. 

Bakkruft.  —  Discharge.  —  Process.  —  Title  to  pursue. — 
Iwndy  &at  a  discharged  bankrupt^  who  had  omitted  to  give  up  a 
fortkdar  claim  in  the  list  twom  to  by  him  in  the  sequestration^  was 
wtharredfrcm  qfiervmrds  insisting  in  that  claim  against  the  debtor^ 
dthmigh  thai  debtor  was  a  creditor  of  his  ownj  and  accepted  of  a  com" 
fosUien  without  reservation. 

Ii  September  1831,  William  Young,  of  the  Omoa  Iron-works,  and 
cool-master,  GIa^;ow,  raised  an  action  before  the  SherifT  of  Lanark- 
lUre  against  Baillie  for  the  sum  of  L.84  sterling,  ^  being  the 
*agTeed>on,  or,  at  least,  moderate  and  reasonable  price  of  a  quantity 
*of  cast-iron  rails  belonging  to  the  complainer,  and  carried  away 
'from  the  works'  in  July  1826.  Baillie  in  defence  stated,  that, 
pMerior  to  1826,  Young  had  been  sequestrated ;  that  this  daim 
vai  not  included  in  the  list  of  claims  competent  to  or  given  up 
by  him  on  oath ;  and,  during  the  sequestration,  no  daim  was  made 
OB  the  defender ;  that,  at  the  date  of  the  sequestration,  the  defender 
VIS  a  creditor  of  the  pursuer  for  L*75*  He  did  not  rank ;  but  the 
pUBoer's  trustee  paid,  under  a  composition,  three  shillings  per  pound 
to  die  other  creditors,  and  the  bankrupt  was  discharged.  Aflter  that, 
the  defender  also  lodged  his  daim  and  vouchers  of  debt,  and  was 
paid  the  compodtion  without  any  objection  or  reservation^  and  this 
Pji^ent  was  made  a  short  time  before  the  action  was  raised.  The 
Sheriff  (9th  August  1833)  allowed  the  pursuer  a  proof,  and  the  de- 
fender ooDJonct  probation. 

BwUie  advocated,  on  the  40th  section  of  the  Judicature  Act,  and  Advocator'i 

r^f^M   -1.  Yonnir  is  ban«d.   nerflOnAli  «iTn«inlJnn0.   frnm  inaiat-inor  Fleas. 
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TauDg  v» 

Advocator's 
Pi«M. 


H  Feb.  183&  in  the  action ;  because  the  claim  on  which  the  action  b  laid  enated 
prior  to  the  time  when  his  estates  were  sequestrated,  and  was  nat 
specified  in  any  state  of  his  affairs  under  the  sequestration,  by  which 
the  whole  estates  were  invested,  for  behoof  of  his  creditors,  in  a  trus- 
tee ;  54.  Geo.  III.  c.  137,  §  25,  29,  33.  2.  The  respondent  is  not 
reinvested  in  the  right  of  action,  and  has  no  title  to  pursue. 


Respondent's 
Pleas. 


Answered — There  is  no  bar  to  the  present  claim,  for  the  respoiH 
dent  was  discharged  under  a  composition  contract,  approved  of  by 
the  Court  of  Sessioii,  when  the  sequestration  was  declared  at  an 
end,  and  he  was  reinvested.  2.  He  is  not  barred  from  insistioi^  by 
any  thing  which  took  place  under  the  sequestration,  and,  in  parti- 
cular, by  the  claim  oq  which  the  action  is  founded  not  having  been 
specified  in  any  state  of  affairs  under  the  sequestration ;  and  with 
regard  to  the  effect  of  the  oath,  he  referred  to  Sutherland  t7.  Morsdo, 
19th  Jan.  1825,  to  shew  that  an  oath  taken  by  a  party  upon  a  par- 
•ticuiar  point,  in  regard  to  which  it  may  afterwards  turn  out  that  ha 
jwas  mistaken,  does  not  bar  the  party  from  insisting;  and  be  fiuther 
jnaintained,  that  it  was  jus  tertii  of  the  advocator  to  found  oa  ihii 
^circumstance. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  : 

<  The  Lord  Ordinary  having  considered  the  closed  recorcl,  and 

^  heard  parties'  procurators  thereon,  and  made  avisandam,  advocates 

-^  the  cause ;  repels  the  first  and  second  additional  pleas  in  law  fior 

^  the  advocator  and  defender,  in  so  far  as  they  are  stated  as  conaci^ 

<  tuting  a  bar  to  the  action  ;  reserving  any  question  as  to  the  eflwl 

<  of  the  advocator's  claim  as  a  creditor  in  the  sequestraticm  of  the 
^  respondent's  estate,  in  case  the  debt  here  sued  for  shall  be  liMmd 

<  to  be  in  other  respects  just  and  resting  owing;  finds,  that  as  ibe 

*  existence  of  the  debt  is  denied,  the  cause  must  be  remitted  to  proo#; 

<  but,  before  £airther  answer,  appoints  the  cause  to  be  enrolled,  and 
'  reserves  the  question  of  expenses.' 

Note. — *  1.  Though  the  summons  is  awkwardly  expreaeed,  the 

*  substance  of  it,  as  describing  the  cause  of  action,  is  clear  enoagbi 

<  viz.  that  a  quantity  of  iron  rails,  the  property  of  the  pursuer,  were 

<  carried  off  by  the  defender,  and  that  he  is  resting  owing  tbo  sum 

*  of  L.64,  as  the  price  or  value  of  these  articles.  It  says,  iadeaid 
<*  the  agreed-on,  or  at  least  moderate  and  reasonable  price.*  What 
'  the  framer  of  the  summons  referred  to  in  the  words,  <  agreed  on,'  i 

<  does  not  appear.     It  may  have  been  a  eommuning  after  the  ab* 

<  straction,  or  perhaps  the  original  price.     But  it  is  clear  that  there 

<  was  no  intention  to  libel  an  agfreement  for  a  sale,  the  words  which  | 

*  follow  being  inconsistent  with  that  idea.     The  statement  in  the 
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•^fnl  article  of  the  conHescendence,  therefot«,  is  perfectly  oonais-  14  Feb.  1886. 
»*  tcot  with  the  sudimons,  and  clearly  states  the  grouind  of  adtioii.  '      ^^V^^ 
'    *  2.  The  Lord  Ordinary  is  of  opinion,  that  the  respondent  is  ndt  BaUul*'* 
•'inrred  from  insisting  in  his  claim  by  the  proceedings  in  the  s^- 

*  questratfen.    It  is  clear,  that  in  virtue  of  the  discharge  by  the  cotad- 

<  position  contract,  which,  though  not*  produced,  is  expressly  ad- 

<  mitted  and  averred  by  the  advocator  in  the  record,  the  respondent 
H^UBs  folly  reinvested  in  all  his  estate,  whatever  it  might  be ;  for, 
^hf  the  decree  of  the  Court,  the  bankrupt  is  entirely  discharged, 
^  except  as  to  the  payment  of  the  composition,  and  the  sequestrfi- 

(*  dm  is  declared  at  an  end.    But  as  he  is  reinvested,  the  Liord  O^- 
^'  diaary  conceives  that  tiie  circumstance  of  a  claim  competent  tb 

*  him  having  been  accidentally  omitted  in  the  state  given  up  to  his 

*  creditors,  cannot  bar  him  from  making  it  effectual.  If  fraudulent 
'concealment  were  averred,  it  might  be  a  ground  for  reducing  the 
^composition  contract.  But  fraud  is  not  averred  in  this  re9ord; 
'and,  as  the  Lord  Ordinary  understands  the  affairs  of  the  bankrupt 
'  to  have  been  extensive  and  complicated,  it  is  nothing  surprising 
'  that  such  a  thing  should  have  been  omitted.  There  is  nothing  in 
'  the  statute  to  infer  that  the  oath  interposed  to  the  state,  '  to  the 
**  best  of  the  bankrupt's  knowledge,'  shall  afterwards  be  pleadable 
'  by  a  real  and  true  debtor^  against  the  payment  of  the  debt  either 
'  to  the  trustee  during  the  sequestration,  or  to  the  bankrupt  after 
'  discharge  by  composition.  The  bankrupt  is  liable  to  the  pains  of 
'  peijury  for  ttrt/j^/ fiilse  swearing;  and 'the  discharge  may -be  re- 
'  duced  on  fraudulent  concealment ;  but  the  oath  will  not  bar  his 
'  action  for  recovering  any  part  of  bis  estate.     This  seems  to  be 

*  materially  difFerent  from  the  case  of  a  bankrupt  or  his  cautioners, 
*as  in  the  case  of  Atkinson,  &e.  v.  Walls,  Feb.  &2.  1833,  allowing 
'  a  debt  to  be  stated  in  the  proceedings  before  the  Court,  and  after 
^  tke  discharge  disputing  the  amount  of  it     The  matter  is  there 

*  My  and  judicially  put  in  the  view  of  the  parties ;  and  if,  with  the 
'  acquiescence  of  the  bankrupt  and  his  cautioners,  the  contract  is 
'  settled  on  that  footing,  they  odght  not  to  be  allowed  afterwards  to 
'  dispute  the  debts.  But  a  bankrupt  may  have  claims  which  are 
'  wholly  unknown  to  him  at  the  time  he  makes  up  his  state ;  or,  in 
'complicated  transactions,  he  may,  with  perfect  bona  fides,  and 

*  after  the  greatest  care,  omit  claims  which  do  not  arise  on  written 
'  documents  of  debt,  but  from  facts  such  as  that  here  libelled.  Be- 
'  log  reinvested,  his  title  of  action  is  clear ;  and  how  far  he  may  be 
^Btitl  liable  to  account  to  the  creditors  is  not  hujus  loci. 

'  If  the  advocator  had  been  purely  a  third  party^  the  plea  would 

*  be  jus  tertii,  as  held  in  the  case  of  Chalmers  v.  Taylor,  Nov.  20. 


282 


DECISIONS  OF  THE 


No.  56. 


14  Feb.  1835.  <  1832.     But  here  he  was  a  creditor,  and  has  been  paid  by  compo* 

<  sition.    ,  The  Lord  Ordinary  does  think  that  this  may  possibly 

<  raise  a  question  in  equity  as  to  him,  in  case  the  constitution  of  tbe 
*  debt  be  proved ;  and  therefore  he  has  left  that  open  by  resenm- 

<  tion.     But  still  there  seems  to  be  no  bar  to  the  action.' 
The  advocator  reclaimed. 


Young  9. 
Baillie. 


Opinion  of 
Court. 


Judgment 


The  Court  thought  it  would  be  a  strict  interpretation  of  the  oaths 
taken  by  Young  in  his  sequestration,  to  hold,  that  having  subse- 
quently discovered  this  claim,  he  was  barred  from  suing  for  it  Tlie 
objection  was  received  with  less  &vour,  coming  from  the  advocator, 
who  brought  up  the  cause  on  the  mode  of  proofs  and  then  turned 
round  with  this  objection  to  the  right  of  the  respondent  to  insist. 

The  Court  adhered,  and  found  additional  expenses. 


Xiord  Ordinary,  Monereiffi        For  Baillie,  Dean  ofFac.  (Hcpe^J  Buduman. 
CuUen,  W.  S.  Agent.      For  Young,  SoL-Gen.  (M^NaR,)  and  Ckeape. 
Ltbum,  S.  S.  C.  Agent.         7.  Clerk. 
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No.  LVIL 


\%th  February  1835. 


ANDERSON  and  M*NAB 

against 

RUTHERFURD  of  Redfordgreen. 


Society.— Dissolution. — Presumed  Payment. — Agent  and 
Client. — Circumstances  in  which  one  of  the  partners  of  a  dissolved 
company  of  law  agents  having  been  allowed  by  a  client,  after  intima" 
tion  of  the  dissolution,  to  raise  a  sum  of  money,  one  of  the  alleged 
purposes  of  which  was  to  discharge  the  debt  due  to  the  company, 
— it  was  held,  on  the  bankruptcy  of  the  partner  receiving  the  money, 
but  who  had  not  applied  it  in  extinction  of  the  debt,  nor  granted  a 
discharge  thereof,  that  the  client  was  liable  in  a  second  payment  to 
the  other  partner. 

Messrs  Lockhart  and  Swan  carried  on  business  as  law-agents, 
in  copartnership,  from  1st  December  1824  to  I6th  May  1831, 
during  which  period  they  were  employed  by  the  defender,  Mr 


Nol57.  court  of  session.  283 

Rakhetfurd,  to  condoct  certain  law-saits,  whereby  acconnts  to  the  19  Feb.  1835. 
anooiit  of  upwards  of  L.300  were  incurred  by  him  to  them.  '^"^V^^ 

Early  in  1831,  Messrs  Lockhart  and  Swan  had  arranged  with  ^^^^^""^ 
die  defender,  that  a  sum  of  L.500,  (belonging  to  a  ward  of  Mr  Rtttberfurd. 
Lockhart's,)  should  be  borrowed  on  heritable  security  over  his  pro- 
perty; and  on  20th  May,  Mr  Lockhart  wrote  to  the  defender, 
itBtbg  the  transaction,  and  mentioning,  that  L.200  of  the  sum  in 
fKBtion  had  been  remitted  to  the  defender's  bankers  in  London; 
Ibt  the  remaining  sum  would  be  employed  in  terms  of  his  last  let- 
ter, (?iz.  towards  the  discharge  of  the  business  accounts) ;  and  that 
t  bond  of  security  over  the  defender's  property,  which  had  been 
prepared  by  Mr  Lockhart,  had  been  forwarded  by  him  to  the  de- 
fcnder,  (who  was  then  in  France,)  for  his  subscription. 

Id  the  same  letter,  Mr  Lockhart  intimated  to  the  defender,  that 
adittolation  of  the  company  of  Lockhart  and  Swan,  (of  which 
lotice  appeared  in  the  Gazette,)  had  taken  place  a  few  days  before, 
(16tk  May  1831) ;  and  both  he  and  Mr  Swan  applied  separately  to 
Ae  defender  to  be  appointed  as  his  agent. 

In  answer,  (2d  June  1831,)  Mr  Rutherfurd  acknowledged  the 
leeeipt  of  the  L.200 ;  but  said  that  the  bond  had  not  been  received. 
Ik  also  appointed  Mr  Swan  to  be  his  agent,  and  desired  Mr  Lock- 
krt  to  <  hand  over  to  him  the  L.250  for  law  expenses,'  &c.  In 
consequence,  however,  of  the  bond  having  miscarried,  the  transaction 
vas  not  completed.  The  L.300  was  not  advanced  by  Mr  Lockhart's 
vard,  and  the  law  expenses  remained  undischarged. 

After  some  discussion  about  the  security  which  Mr  Lockhart 
vas  to  have,  for  repayment  of  the  sum  already  advanced  of  his 
lard'a  money,  and  for  payment  of  the  business  accounts,  out  of  the 
proceeds  of  a  new  loan  for  L.1500,  which  was  about  to  be  raised, 
Mr  Lockhart  delivered  up  the  defender's  title-deeds  to  Mr  Swan,  to 
oable  him  to  effect  this  purpose.  The  alleged  objects  of  the  loan 
vere,  Ut,  to  pay  off  a  sum  of  L.500,  called  up  by  an  heritable  cre- 
ator; 2dly,  to  repay  to  Mr  Lockhart  his  advance  of  L.200,  and 
topayoff  the  outstanding  law  accounts  due  to  the  partnership ;  and, 
^r»  to  place  a  balance  of  about  L.500  at  the  command  of  the  de- 
fcnder. 

The  follonring  letter  was  accordingly  written  by  Mr  Swan  to  the 
defender:  <  2l3i  October  1831.     Dear  Sir,  I  am  favoured  with  your 

*  letter  of  yesterday.  I  have  this  forenoon  procured  a  loan  of 
'L.1500  npon  Redfordgreen,  at  four  per  cent,  to  be  given  at 
'  Martinmas  next.  This  will  enable  you  to  pay  off  Mr  Watson's 
'  L.500,  which  he  has  required,  and  the  other  L.500  arranged  by 

Mr  Lockhart,  and  give  L.500  to  yourself,  which  will  more  than 

*  relieve  you,'  &c. 
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19  F^b«  I83fiu     'Sotne*  months  after  Ihis,  atid  aftei'  getting  poflfamoii  of  the  immcyi 
^*^*V^^     Mr  Swan  became  bankrupt  and  was  sequestrated,  without  (at  ak 
M^^NaTt^".  '""^  leged  by  the  defender  Mr  Rutherfurd)  having  paid  the  bond»  wUdi 
Rutfacrfurdy     bad  been  called  up^   and  (aft  Alleged  by  Mr  Lockbart)  withoii 
either  repaying^  the  L.200  advanced  by  hinl,  or  acoounUdg  for  tkl 
9ums  which  wer^  to  Imve  been  Employed  in  dischargii^  the  oat^ 
•tandiag  law  aceounts.  • 

:  In  these  eircumstances,  Mt  Lockbart  first  broo^ht  an  acdoa 
agaSlkst  the  defender  for  payment  of  the  sum  of  L.2OO9  which  wm 
|Mdd  bp;  and  thereafter  Messrs  Anderson  and  M^Nab,  (who,  Inai 
actidn  oi  count  and  reckoning,  raised  some  time  before  by  Mb 
Lockhflrt  against  Mr  Swan,  had  been  appointed  interim  ciistodieq 
of  the  books  of  the  company,)  with  consent  of  Mr  Lockbart,  anddl; 
the  trastee  upon  Swbn's  sequestrated  estate,  r^aised  the  presently 
tion  against  the  defender,  concluding  for  payment  of  the  hwao4 
^unts,  and  1 

Pleaded — :That  the  acctmnt  sued  for  having  been  incurred  k^: 
the  defender  to  the  company  of  Lockbart  and  Swan,  and  00  ptf( 
thereof  having  been  paid  to  that  company,  or  to  any  person  authi^ 
ised  to  uplift  and  discharge  its  debts,  the  defender  ought  to  be  lis* 
oerned  to  pay  the  same,  with  interest  as  libelled,  to  the  panoo^ 
as  the  parties  judicially  appointed  for  that  purpose. 

In  defence  it  Was  maintained^^l.  Where  an  account  is  feUtt 
dne  partner  of  k  dissolved  firm,  the  debtor  is  liberated  from  mj 
claim  of  repetition  of  payment  at  the  instance  of  the  other  parUM^'. 
should  the  former  fail  to  account  to  him,  unless  notice  have  bM 
given  to  the  debtor  not  to  pay  except  in  a  way  pointed  out 

<  2.  Under  the  special  circumstances  condescended  on  in  this  CBi^ 
tibe  defender  was  entitled  to  presume  Mr  Lockbart's  authority  fora 
settlement  of  the  account  libelled  on,  through  the  medium  of  Ifr 

Swan ;  and  having  acted  on  this  presumption  bona  fide,  no  daiarf 
repetition  lies  against  him. 


Pursuen* 
Pleas. 


Defender*! 
Pleas. 


The  Lord  Ordinary  repelled  the  defences,  found  the  porsifff 
entitled  to  expenses,  and  added  the  following  note  : 

Note.' — <  Considering  that,  even  after  dissolution,  a  pflrtoenbip 

*  is  understood  to  continue  to  the  effect  of  settling  the  company's  if' 
<  fairs,  and  that,  on  the  present  occasion,  the  notice  of  dissolution  cob- 
'  tained  no  specific  appointment  of  a  person  to  receive  paymeat  w 
*-  the  company  debts,  the  Lord  Ordinary  rather  thinks  that  a  pay- 

*  ment  bona  fide  made  by  the  defender,  after  the  dissolutioa  of  t^e 
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^afapany,  to  Swan  as  a  partner,  and  a  discharge  granted  by  him  in  1®  F«*>«  1^35. 
*mme  of  the  companyi  would  have  been  good.  But  there  is  no  J^T^^^^"^  . 
for  entering  into  the  discussion  of  this  question  here,  hecause  M^Mab 


9. 

Itke  defender's  averments  on  the  lecord  amount  to  no  more  than  Rtttherfurdi 

f that,  after  the  dissolution  of  the  company,,  the  defender,  then  em>^ 
'  ^ploying  Swaii  individually  as  his  own  agents  allowed  him,  in  that 

icbaracter,  to  draw  a  large  sum  of  nl^oney,  under  the  impression^ 
,  tibat,  among  other  purposes^  pdrtof  it  was  to  be  applied  to  the  di84 
( Marge  of  the  company  debt.  The  L6rd  Ordinary  cannot  hold 
i^this  to  be  a  payment  of  which  the  defender,  in  settling  with  the 
^'•eompany,  is  entitled  to  the  benefit' 

^^  The  defender  reclaimed^  &nd  tb^  case  was  Reported  by  Lord  Cck;k- 
Ibri,  (Lord  Probationer,  14tb  November  1884|)  whowasofopii- 
'  mtiy  that,  under  the  circumstances  which  had  oecnri'ed,  the  inferior 
:|itor  of  the  I^ord  Ordinary  was  well  founded*     If  a  specific  pay* 

iKnt  had  been  made  to  Swan,  and  a  special  discharge  had  been 

^ted  by  him,  his  Lordship  thought  that  this  would  have  afForded 
itsofficient  defence  against  the  present  claim ;  but  this  was  not  the 
«ilite  of  the  facte.  The  defender  employed  Mr  Swan  to  raise  a 
'iMn  of  L.  1500  on  his  behalf.  It  was  true,  that  one  object  of  the 
.lu  was  to  pay  off  the  very  debt  npw  in  question,  and  Mr  Swan 
i^laght  80  to  have  ensployed  the  money ;  but  the  defender  relied  en** 
,  irdy  upon  the  honesty  df  Mr  Swan,  and  Upon  the  understandings 

Ikatdie  money  would  be  applied,  in  part,  to  the  extinction  of  the 
r%b€;  but  Mr  Swan  did  not  so  employ  it,  and  retained  it  in  bis 
r  ftPcasion  until  his  bankruptcy,  without  even  granting  a  discharge 
'.Aiit    In  these  circumstances^  his  Lordship  did  not  think  that  the 

Innsaction  amounted  to  such  a  payment  of  a  company  debt  as  was 

pleadable  against  the  other  partner. 

I 

•  The  case  stood  over.     When  it  earoe  again  to  be  advised,  it  was  Defender's 
fhadedbjf  Skene  for  the  defender — That  it  was  a  case  of  great  hard-^     ^^ 
ihip  opott  the  defender,  and  the  int^rlooutor  of  the  Lord  Ordinary 
cwdd  not  stand  upon  the  grounds  on  which  it  was  rested  by  his 
Lordship;  for  the  letter  of  2l8t  October  1831,  by  Mr  Swan  to  Mr 
Kotherfurd,  whereby  he  undertook  to  pay  off  the  very  debt  now 
claimed  with  the  proceeds  of  the  intended  loan,  was  truly  equiva- 
lent to  an  express  discharge  grahted  by  him  of  the  debt;  and  this, 
•eeotding  to  the  reasoning  of  the  Lord  Ordinary,  would  have  been 
laffieient   But  moreover,  under  the  special  circumstances  which  had 
Marred,  Mr  Lockhart  had  barred  himself  from  the  present  claim, 
bjr  acqiuescing  all  along  on  the  proposed  arrangement  of  the  debt 
in  question  being  paid  to  Mr  Swan ;  for,  in  the  first  place,  no  an* 
**er  OT  objection  was  made  by  Inm  to  Mr  Rutherfnrd's  letter  of  2d 
Jane  1881^  wherein  lie  desired  Mr  Lockhart  to  hand  over  to  Mr 
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19  Feb.  1835.  Swan  the  L.250  for  law  expenses ;  and,  secondly,  when  the  subse- 
quent arrangement  was  entered  into  with  regard  to  the  new  loan, 
M*Nab  V.  although  he  had  possession  of  the  defender's  title-deeds,  he  deliver- 
Rutberfurd.  ed  them  up,  without  insisting  in  his  right  of  hjrpothec,  and  without 
even  intimating  to  Mr  Rutherfurd  that  payment  of  the  debt  should 
not  be  made  to  Mr  Swan ;  so  that  the  defender  was  entitled  to 
conclude  that  Mr  Lockhart  had  acquiesced  in  the  proposed  pay- 
ment, which  was  accordingly  made  in  perfect  bona  fide.  If  an 
objection  had  been  stated,  the  defender  would  not  have  entrusted 
Mr  Swan  with  the  money  as  he  did. 


Punuen' 
Fleu. 


It  was  answered  by  the  Dean  of  Faculty — That  if  there  were  any 
hardship  in  the  case,  it  arose  entirely  from  the  defender  having  placed 
too  implicit  reliance  upon  his  agent  Mr  Swan,  and  that  the  loss 
thence  arising  ought  not  to  be  allowed  to  fall  upon  a  third  party, 
who  was  not  cognisant  of  the  transaction,  and  could  not  know  what 
was  passing  between  the  defender  and  Mr  Swan.    With  regard  to 
Mr  Lockhart's  alleged  acquiescence  in  the  defender's  original  pro» 
posal  of  his  paying  over  the  L.250  to  Mr  Swan,  there  was  no  oc- 
casion for  him  to  take  notice  of  this,  as  the  transaction  was  never 
completed.     If  it  had  been  so,  Mr  Lockhart,  who  was  to  advance 
the  money,  would  have  had  the  means,  which  he  would  have  carried 
into  effect,  of  seeing  that  the  company  debt  was  discharged ;  and 
with  regard  to  the  subsequent  transaction,  it  was  in  vaun  to  say  that 
Mr  Lockhart  had  acquiesced  in  what  was  done ;  for  he  was  no  party 
to  what  passed  between  Mr  Swan  and  the  defender.     It  was  not  so 
much  the  want  of  an  express  discharge  by  Swan  to  the  defender  that 
was  insisted  on  by  Mr  Lockhart,  but  the  absence  of  any  thing  like  a 
specific  payment  of  the  debt  in  question.     The  defender  seemed  to 
have  placed  the  most  absolute  reliance  on  Mr  Swan,  and  allowed 
him  to  take  possession  of  a  large  sum  of  money,  upon  an  understand- 
ing only  that  the  company  debt  would  be  discharged,  but  without 
seeing  that  the  money  was  duly  applied  to  the  purposes  for  which 
it  was  intended;  and  as  Mr  Swan  did  not  so  apply  it,  it  was  upon 
the  defender  alone  that  the  consequences  of  his  neglect  and  subse- 
quent  bankruptcy  ought  to  &11. 


Judgment 

Opinion  of 
Court. 


The  Court  unanimously  adhered. 

The  Lord  PresideiU  observed,  that  the  arrangements  between  the 
different  parties  seemed  to  have  been  loosely  conducted,  and  his 
Lordship  had  at  first  been  moved  by  the  apparent  hardship  of  die 
case  on  the  part  of  the  defender.  The  payment  to  Swan  might 
no  doubt  have  been  made  in  such  a  way  as  to  have  secured  the 
defender  against  the  present  claim.  But  the  difficulty  was,  that 
there  seemed  to  have  been  no  specific  payment  to  Swan,  as  in  dis* 
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dttige  of  the  debt  dae  to  the  company.    With  regard  to  the  original  19  Feb.  1835. 
proposal  by  the  defender,  that  Mr  Lockhart  should  pay  over  the  ^^T^^''^^^ . 
L250  to  Swan,  and  MrLockhart's  presumed  acquiescence,  from  M^Nabt;. 
statiiig  no  objection,  there  was  no  occasion  for  him  to  do  so,  as  the  Rutberfurd. 
tnosaction  never  was  completed ;  and  as  to  the  subsequent  arrange-  Opinion  of 
nent,  the  defender  seemed  to  have. entrusted  Mr  Swan,  as  his  sole.^"''^ 
^[ent,  with  a  large  sum  of  money,  on  the  understanding  apparently. 
that  be  was  to  discharge  the  debt  in  question,  but  he  had  unfortu- . 
ntely  misapplied  it;  and  the  defender  must  be  answerable  for  this, 
ID  the  same  way  as  if  he  had  employed  Swan  to  pay  a  debt  due 
to  any  third  party  as  agent,  and  Swan  had  misapplied  the  money; 
tod,  under  these  circumstances,  his  Lordship  could  not  but  hold 
tkat  the  claim  was  well  founded. 

Id  this  opinion  the  other  Judges  concurred.     Their  Lordships  Judgment, 
dierefore  refused  the  reclaiming  note,  and  found  additional  expenses 
4oe;  and  remitted  to  the  Lord  Ordinary  to  proceed  in  the  cause  as 
•ball  be  just*. 

UriFtdlerkn,  Ordinary.  Act.  Dwn  ofFac  (Hope,)  MUer.  AJt.  Shne, 

Himdgside,  Lockluari^  Hunter  ^  Whitdiead,  W.  S.  and  Andrew  Dm,  W.  S. 

Agenti. 

c. 


FIRST  DIVISION. 

No.  LVIIL  19/A  February  1^35, 

ELIZABETH  MILLER 

against 

JOHN  STEWART. 

PiocEss. — Poinding. — Stat.  54.  Geo.  IIL  c.  187. — Hddf  that, 
a  delay  of  sixteen  days  in  reporting  a  poinding^  no  sufficient  reason 
for  the  delay  being  averred^  was  such  a  violation  of  the  provision  of 
the  statute^  (§  4.)  requiring  the  poinding  to  be  reported  *  fortliwithf, 

*  Some  discuadon  arose,  at  the  advising,  as  to  the  right  of  the  pursuer  to  demand 
vore  than  ooe-balf  of  the  debt  due  to  the  company ;  but  as  the  whole  was  concluded 
fiv  in  the  summons,  and  no  objection  stated  on  the  record,  their  Lordships  could  not 
^KpoK  of  the  objection.  It  was  observed,  however,  that  it  would  still  be  open  to  the 
pvtics,  under  the  remit  to  the  Lord  Ordinary. 

▼OL.  X.  T 
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19  Feb.  1835. 


Miller  o. 
Stewart. 


Pursuer** 

Pleas. 


a$  to  render  the  diligence  and  mAnquent  prooeeJSngs  null  and 
void* 

Tu£  defender,  Stewart,  executed  a  poindingr  of  the  common  debtor's 
effects,  in  Cladonannanshire,  11  th  July  1 829.  It  was  reported  27  th 
July,  and,  of  the  same  date,,  warrant  o£  sale  was  obtained.  Pnbli- 
cation  was  made  thnnigh  Dollaiv  30th  Joly,  and  at  the  church  31st. 
The  sale  itself  took  place  6lk  AngHSt^*  .      .      / 

In  the  ihtenraVTiz.  on  30th  July,  (three  days  after  the  defender'a 
poiadihg  was.reported,)  the  piirscier  also  executed  a  poinding  of  the 
same  effeets,  and.now  bronght  the  present  ac^ioB  of  Tedubtion  of  the 
proceedings  urider  the  defender's  poinding^-  on: various  grounds. 


The  pnnueix />/etefe(f--^lst,  That  the  defeodei^s  poinding  had 
£edlen  in  consequence  of  hs  not  having  been  reported  '  forthwith,'  id 
terms  of  the  statate  64.  Gbeo.  III.  c.  137,  $  4,  wliich  proyides,  <  That 

*  the  messenger,  or  other  person  employed  in  executing  a  poinding 

*  for  debt|  shall  leave  the  poinded  goods  in  the  hands  of  the  debtor, 
<  widi  a 'schedule  ef  'the  poinded  goods  and  note  of  the  appraised 

*  values,  and  'shall  forthwith  report  his  execution  of  poinding  to  the 

*  Sheriff/  In  the  present  case,  the  poinding  was  executed  on  the 
11th  July,  but  it  was  reported  to  the  Sheriff,  not  *  forthwith,'  bat 
only  on  the  sixteenth  day  afterwards,  viz.  the  27th  July.  In  con- 
sequence of  this  mora,  the  defender's  poinding  was  not  carried 
through  in  terms  of  the  statute.  It  is  true  that  the  act  of  Parliament 
has  not  fixed  any  certain  time  as  the  maximum  of  days  which  shall 
be  allowed  to  a  poinder  to  report  the  execution  of  his  diligence ; 
but  it  has  used  words  which  point  at  a  very  plain  rule,  and  which, 
at  least,  leave  nothing  to  the  discretion  of  the  poinding  creditor  him- 
self. When  the  statute  requires  that  the  poinding  shall  be  report- 
ed ^  forthwith,'  it  seems  plainly  to  imply  this  much  at  least,  that  no 
delay  shall  be  interposed  for  which  a  sound  and  satisfactory  reason 
cannot  be  assigned.  It  can  never  mean  that  the  poinder  complies 
with  the  requisites  of  the  act,  if  he  gives  to  the  word  *  forthwith' 
any  extension  which  his  pleasure  or  convenience  may  require,  and  re* 
ports  his  poinding  only  after  such  delay  as  he  nmy  think  fit  The 
statute,  ex,  structura  vwbemra,  requires  that  the  poinding  shall  be 
reported  immediately  on  its  being  executed  j  and  any  dehiy»  f<^r 
which  a  satisfactory  reason  cannot  be  assigned^  deprives  the  dili- 
gence of  the  character  of  a  poinding  carried  through  in  terms  of  the 
statute;  Carmichael  v.  Johnston,  Feb.  10.  1821*. 


. _^ p. 

*  Tliere  were  two  other  grounds  of  reduetloiii  (as  noticed  at 
porti)  but  they  were  not  diepoted  of  by  the  Court. 


the  end  of  this  re- 
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It  wdsoHnoered — TItat  the  report  of  the  defender's  poinding  was  19  Feb.  183& 
Bude  without  any  undue  delay,  and  at  a  distance  of  time,  which,    ^^^^^^^^ 
aceording  to  universal  practice,  is  held  to  be  a'  sufficient  compliance  ^^^IJ^ 
with  the  direedoDS  of  the  statute.     But  all  right  of  competition  and      —7 
title  to  object,  on  the  part  of  the  pursuer,  is  excluded  by  the  ad-  ]^*^^"     * 
jadicatioD  implied  in  the  defender's  execution  of  the  11th  of  July, 
Wliereby  the  property  of  the  goods  was  carried  for  payment  of  the 
defender's  debt ;  BeB^  ii.  61,     The  pursuer's  poinding  was  not  exe- 
Mted  till  80th  July^  that  is  to  say,  three  days  after  the  date  on 
i4ucb  the  defender's  was  reported,  and  warrant  of  sale  obtained  by 
Urn ;  80  that,  by  this  priority,  (and  the  shortest,  duly  ascertained  by 
Ae  executions,  was  sufficient,)  the  defender  acquired  a  right  to  the 
jwiDded  goods,  exdusiye  of  subsequent  diligence  at  the  instance  of 
Ae  ponuer,  or  any  other  individual  creditor*    This  rule  of  common 
linr  has  not  been  affected  by  the  sequestration  statutes,  except  in  a 
dan  qI  cases  of  a  totally  different  description  from  the  ordinary  case 
of  a  competition  between  individual  diligences.    But,  in  the  present 
isituiee,  no  sequestration  had  been  taken  out,  nor  had  the  debtor, 
ip  to  die  present  moment,  been  rendered  notour  bankrupt,  so  as  t» 
pie  rise  to  the  pari  passu  preference  established  by  the  sequestra* 
tion  statutes.      It  therefore  follows,  that  the  defender's  diligence 
temains  at  common  law  effectual  and  exclusive  according  to  its 
ptority  in  point  of  date,  and  the  pursuer  has  no  interest  in  tiie 
ta^iarity  of  the  subsequent  procedure,  and  consequently  no  title 
to  ttate  any  objection  founded  on  alleged  irregularities  in  that  pro* 
sedore.    Neither  of  the  sequestration  statutes  imposes  on  such  ir» 
ngahrities  the  penalty  of  nullity,  while  the  Act  of  Sederunt  1805 
inplies  that  they  are  cured  by  lodging  the  minute  of  sale  with 
Ae  derk,  which  here  took  place  on  the  9th  of  August,  three  days 
8&er  the  sale  itself. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  de- 
tender,  &c. 

NoU.^^*  The  defender's  poindmg  was  executed  on  the  11th  July 
^  183dy  and  the  goods  were  then  adjudged  to  him.    It  was  reported 

*  on  the  27di  Jn^*     Warrant  of  stde  was  granted  oh  Ihat  day.     It 

*  ordabed  puSHcation  to  be  made  not  l^s  than  eight  daya  from  that 
^dafie,  aor  more  than  twenty ;  and  the  Sunday  publication  to  be  six 
'  dayi  before  the  sale, 

*  The  pomier- poinded  on  the  30th  July,  that  is,  three  days  after 
^^  defendant  poinding  had  been  reported^  and  the'  warrant  of  sak 
^graaUd. 

*  The  question  is.  Whether  the  pursuer  has  a  sufficient  legal 
'interest,  and  sufficient  grounds  on  the  merits,  to  set  aside  the 

t2 


290  DECISIONS  OF  THE  No.  58. 

19  Feb.  1835.  <  sale  88  illegal)  and  recall  the  goods,  or  their  value,  for  his  own 

'^'^V^^    •  benefit? 
Stewaru  ^  ^^^  ^^^  defender's  poinding  fall  in  toto,  and  become  a  nuttityi 

*  on  the  ground  that  sixteen  days  elapsed  before  it  was  reported  to  the 

*  Sheriff,  the  statute  requiring  the  messenger  to  report  it  *  forth* 
*^  with  f  The  pursuer  must  make  out  absolute  nullity^  otherwise  the 

*  objection  will  not  avail  him  ;  for  his  own  poinding  was  not  used 
<  till  three  days  after  tlie  pursuer's  had  been  reported.     The  ques- 

*  don  might  have  been  nicer,  if  either  the  pursuer  had  poinded  before 

*  the  report,  or  the  debtor  bad  disposed  of  the  goods.     Here  the 

*  point  is  much  narrower.  Whether,  the  goods  remaining,  and  no 

*  mid-impediment,  or  other  interest,  being  raised,  it  was  incompetent 

*  to  report  the  poinding  on  the  27th  July,  on  the  ground  that  it  had 

*  become  a  nullity  by  the  delay  of  sixteen  days.     The  Lord  Ordi* 

*  nary  can  find  no  warrant  for  this  in  the  statute,  and  no  authority 

*  for  so  construing  it.' 

The  pursuer  reclaimed,  and  the  Court  ordered  minutes  of  debate ; 
upon  advising  which,  they  ordained  the  defender  to  give  in  a  mi- 
nute, stating  the  cause  of  the  delay  of  sixteen  days  which  had  oc- 
curred in  reporting  the  poinding. 

In  this  minute  it  was  stated — That  the  defender  resided  fourteen 
miles  from  Dollar,  where  the  poinding  was  executed ;  that  the 
poinded  goods  consisted  principally  of  growing  corn,  which  it  was  not 
the  practice  in  Clackmannanshire  to  sell,  until  ready  for  the  sickle ; 
whereas,  if  the  poinding  had  been  reported  immediately,  a  sale  with- 
in twenty  days  would  have  been  rendered  indispensable,  whether  the 
crop  was  fit  for  it  or  not ;  and,  moreover,  that,  according  to  the  uni<- 
versal  practice  in  the  country,  and  particularly  in  Clackmannan^ 
shire,  such  a  delay  as  had  here  occurred  was  not  considered  as  an 
irregularity,  but  held  to  be  quite  consistent  with  the  regulation  of 
the  statute. 

In  answer — It  was  denied  at  the  bar  that  the  residence  of  the  com- 
mon debtor,  where  the  poinding  was  executed,  was  at  the  distance 
of  fourteen  miles  from  Alloa,  where  the  Sheriff-court  was  held ;  bat 
e.ven  were  it  at  this  distance,  this  afforded  no  sufficient  reason  for 
the  delay  of  sixteen  days.  With  regard  to  the  objection,  that  part 
of  the  poinded  effects  consisted  of  growing  corn,  it  was  answered, 
that  although  this  might  have  afforded  a  good  objection  to  pro- 
ceeding with  the  sale,  it  was  no  reason  for  not  reporting  the 
poinding  *  forthwith,'  in  terms  of  the  statute.  Neither  was  any 
practice  sufficient  to  justify  so  flagrant  a  violation  of  an  act  of  Par- 
liament. 
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'    It  was  fitftlier  objected  at  the  bar,  on  the  part  of  the  defeDder,  19  Feb.  1835. 
that  the  party  who  challenged  his  poinding,  on  the  ground  that  it    ^^-^v*^ 
bad  Dot  been  reported  for  sixteen  days,  stood  in  this  anomalous  si-  ^i^^l^' 
tuation,  that  her  poinding  had  not,  up  to  the  present  hour,  been  re- 
ported at  all ;  8o  that,  on  this  ground  alone,  she  had  no  title  to  insist 
in  the  objection. 

It  was  answered —  Ist,  That  the  reporting  of  the  pursuer's  poinding 
Iiad  been  rendered  unnecessary  by  the  sale,  which  had  been  imme- 
diately proceeded  in  by  the  defender ;  and  that,  at  any  rate,  the 
{NNoding,  which  was  an  inchoate  diligence,  afforded  asufficient  ground 
for  challenging  the  proceedings ;  but,  secondly,  that  as  this  objection 
had  not  been  once  stated  on  the  record,  it  could  not  now  be  com- 
petently entertained. 

Their  Lordships  were  unanimously  of  opinion,  upon  this  last  plea  Opinion  of 
.which  had  been  brought  forward,  tliat  as  it  had  not  been  stated  in  ^^"''^ 
.the  record,  it  was  incompetent  for  the  Court,  consistently  with  the 
proTi)doD8  of  the  Judicature  Act,  and  relative  Act  of  Sederunt,  to  en- 
tertain or  dispose  of  it  in  any  way,  though  it  might  still  be  compe- 
tent for  the  defender,  under  the  remit  to  the  Lord  Ordinary,  and 
with  consent  of  his  Lordship,  to  bring  forward  the  objection,  and 
•dd  it  to  the  record. 

Their  Lordships  were  also  unanimously  of  opinion,  on  the  merits, 
that  in  consequence  of  the  delay  which  had  taken  place,  the  poind- 
ing had  not  been  reported  in  terms  of  the  statute,  which  directed 
that  this  should  be  done  *  forthwith,'  and  the  defender,  therefore, 
was  not  entitled  to  the  benefit  of  its  provisions.    Whatever  might  be 
the  case  in  Inverness-shire,  and  other  mountainous  and  extensive 
districts,  where  the  means  of  communication  were  more  difficult, 
their  Lordships  were  clearly  of  opinion,  that  in  such  a  case  as  the 
present,  a  delay  of  sixteen  ilays  was  not  a  due  compliance  with  the 
statute;  aud  no  suificient  reason  had  been  assigned  for  it.     The 
Lord  President,  Lord  Balgray  and  Lord  Gillies  were  of  opinion, 
that  the  neglect  of  the  statute  inferred  a  nullity  of  the  proceedings  • 
out  Lord  Mackenzie  was  not  prepared  to  hold  that  the  proceedings 
were  thereby  rendered  absolutely  null.    He  thought,  however,  that 
there  was  sufficient  reason  for  the  Court  to  proceed  in  depriving 
the  defender  of  the  benefit  of  the  statute,  on  the  lower  ground  of 
the  mora  which  had  occurred. 

The  Court,  therefore,  <  recall  the  interlocutor  reclaimed  against,  Judgment, 
uid  find  that  the  defender's  poinding,  in  respect  it  was  not  reported 
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19  Feb.  1835.  <  in  terms  of  the  statute,  was  nail;  and  remit  to  the  Lord  Ordimuy 
<  to  hear  parties  farther  in  the  cause/  &e* 


Miller  v, 
Stewart. 


Lord  Mmcreiffi  Ordinary.  Act.  Dean  ofFac,  (Ebptt)  Bm$A         Alt. 

Pyptt.         Wciha^poan  jr  Mack,  and  Thomas  DarUmg^  Agents.        Z>.  ClerlE. 

c. 

There  were  two  other  objections  taken  to  the  regularit j  of  the  proceedinga  oadcr 
the  defender's  poinding*  which  (although  not  disposed  of  bj  the  Court)  it  maj  be  pro- 
per to  notice,  in  order  to  introduce  the  note  of  the  Lord  Ordinary  thereon.  It  was 
objected^  2dly,  That  the  warrant  of  the  Sheriff  authorised  the  sale  itself  of  the  poinded 
goods  to  take  place  at  any  time  not  less  than  eight  days,  whereas  the  statute  lequiiwd 
that  the  jwifioalJon  shonld  be  made  not  shorter  than  eight  free  days  from  the  dote  of 
the  warrant.     The  Sheriff,  27tb  July,  *  grants  warrant  to  the  petitioner,  at  a^gjht  of 

*  the  clerk  of  court,  or  his  servant,  at  any  time  not  less  than  eight,  nor  idotv  than 

*  twenty  days  from  the  date  hereof,  to  sell,  by  public  roup,  the  goods  and  effects 
'  tained  in  the  eiecution  of  poinding ;  appoints  publication  of  the  roup  to  be 

*  through  the  town  of  Dollar,  and  at  the  church  door  of  Dollar,  on  a  Sunday,  at  least 

<  six  days  before  the  day  of  sale.*     Hie  statute,  however,  provides,  that  the  Sbeiiff 
'  shall  give  directions  for  keeping  the  goods  poinded  in  pafe  custody,  and  M*M»qg  them 

<  by  public  roup,  after  such  publication,  not  shorter  than  eight  free  days,  nor  longer 

*  than  twenty,  from  and  after  the  day  when  the  order  was  given,  and  at  such  time  and 

<  place  as  circumstances  may  require.' 

The  warrant,  therefore,  granted  by  the  Sheriff  was  illegal,  because  it  aubstitiited 
%e  day  of  sale  for  the  day  of  publication.  The  Sheriff  granted  vrarrant  to  sell  at  any 
time  not  less  than  eight,  nor  more  than  twenty  days  from  the  date  of  the  wamnt,  and 
on  publication  being  made  *  at  least  six  days  before  the  day  of  sale^* 

To  which  it  was  anawertd,  1st,  That  the  objection  now  stated  was  ineompelent,  as 
n^t  being  contained  in  the  reasons  of  reduction ;  and,  Sdly,  That  it  was  ill-founded  m 
itself,  in'  respect  that  the  clear  object  and  meaning  of  the  statute  were,  that  the  ei^ 
days  should  elapse  between  the  date  of  the  order  and  the  day  of  the  sale^  according  to 
which  construction  it  just  followed  out  the  regulation  of  the  previous  Act  of  Sedemnt 
1805. 

But,  3dly,  It  may  be  objected  that  even  six  free  days  did  not  elapse  betwixt  the 
alleged  publication  at  the  church-door  and  the  date  of  the  sale :  for  the  publicaiioa 
having  been  made  on  31st  July,  and  the  sale  having  taken  place  on  the  6th  of  August 
six  firee  days  did  not  intervene. 

On  these  points  the  Lord  Ordinary  added  the  following  note: 

*  2.  Was  the  sale  null,  on  the  ground  that  there  were  not  eight  free  days  between 
'  the  day  appointed  for  it,  and  the  day  of  publication  ? 

<  (i.)  If  the  poinding  was  validly  reported,  it  may  well  be  doubted,  whether  the 

*  pursuer  has  a  legal  interest  to  state  the  objection.     For  the  value  of  the  goods  aold 

*  was  not  half  the  pursuer's  debt ;  and  his  poinding  being  preferable— there  being 

<  no  question  of  pari  passu  preference— the  defender  could  have  taken  nothing  if  ne 
■  sale  had  taken  place. 

*  (8.)  The  case  of  Carmichael  v.  Johnston,  Feb.  10.  1881,  seems  to  bedecuiv% 

<  against  the  objection.    It  was  there  held  and  decided^  that  the  eight  free  daye  fien 

*  the  date  of  ^e  order  of  sale,  mentioned  in  the  statute,  refer  to  the  publication,  and 

<  not  to  the  sale— which  the  Lord  Ordinary  understands  to  mean,  that  the  publlcacioa 

*  must  be  not  less  than  eight  nor  more  than  twenty  days  after  the  order— leaving  the 

*  time  between  the  publication  and  the  day  of  sale  to  be  regulated  by  the  subsequent 
'  words  in  the  statute,  *  at  such  time  and  place  as  circumstances  may  reqnire^*    He 

<  can  make  no  sense  of  the  dedaion  on  any  other  constnicdoni  though  it  seems  t» 
I  have  been  misunderstood. 

<  3,  Was  the  sale  null,  because  the  Sheriff's  order  bore,  that  the  publication  on  the 
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'ftmdajilioiild  be  At  least  six <ky»  before  the  d^y  of  isIe;  aodthe  pubUcftti^  bdng  19  Fg|^.  1835. 
'  on  tbe  3Ist  July,  the  day  of  sale  was  Saturday  the  6th  August? 

'  (1.)  The  same  objection  of  want  of  interest  applies  as  in  the  other  case.  The  pur-  Mnier  k 
'  soar  is  not  in  tiie  right  of  the  debtor ;  and  being  excluded  by  the  prior  poinding,  he  Stewart. 
'  aaflte  no  injury. 

'  (2.)  Tbm  words  in  the  order,  which  are  not  statutory,  do  not  require  six  fire^  days 
'  to  intenrene^  but  only  that  the  publication  shall  be  six  days  before  the  sale.  Whei^ 
'  s  certain  number  of  fk«e  days  are  required  to  intenrene,  it  is  usual,  in  the  statutes, 
'  ta  specify  this—as,  in  this  act,  as  to  the  eight  days,  in  the  old  election  statute,  35. 

*  Geo.  III.  c  65,  $  I»  as  to  ihe  publication  of  the  wrfta,  and  other  siaiiar  cases. 

*  From  Sunday  to  Sunday  would  leave  six  free  days  ioteryenln^  But  where  six  days, 
'  amply  from  and  after  the  Sunday  of  publication,  are  mentioned,  the  construction 
'  esmiot  well  be  the  same ;  one  of  the  days  must  be  reckoned  in  the  six,  otherwise,  in 
'  this  case,  it  woald,  in  fact,  require  seven  free  days  intervening.  Bnt,  according  to 
'  lbs  analogy  of  tbe  law,  in  the  case  of  deathbed,  reductions  on  the  act  1696,  &e.  the 
'  Lord  Ordinary  thinks,  that  both  the  day  of  sale  and  the  day  of  publication  are  not 
'  to  be  eicloded,  on  the  principle  of  dies  inceptus,'  &c. 


SECOND  DIVISION. 

No.  LIX,  20/A  February  1835. 

TRUSTEES  OF  W.  H.  Nisbet,  Esq.  of  Dirleton,  and  Mr 

AND  Mrs  FERGUSON  of  Raith, 

ayain^ 
Sir  CHARLES  HALKETT  of  Pitferran,  Bart. 

Warrandice.  —  Passive  Title.  —  Service.  —  Circumstances  in 
vMA  it  tcasfoundj  (1.)  That  the  heirs  of  a  disponee  toere  entitkd 
to  relief  from  the  heirs'  of  the  seller^  from  future  augmentaiions  of 
mmstej^s  stipend  beyond  what  was  payable  at  the  date  of  the  dispo^ 
sUicn :  (2.)  TTuxt  the  obligation  of  relief  had  transmittedj  and  re- 
mained effectual  against  the  heir  of  line  of  the  granter  of  the  obliga' 
Hon, 

Ih  1682,  John  Wedderburn  of  Gosford  disponed  to  Sir  John  Nis- 
bet of  Dirleton  the  lands  and  barony  of  Innerwick,  Thorntown  and 
^exHy  with  the  teinds,  parsonage  and  vicarage,  of  the  same,  &c. 
vidi  the  right  of  patronage  of  the  church  of  Innerwick.  On  the 
nanative  that  the  teinds  were  disponed  by  him  for  the  same  price 
tliat  he  got  for  the  stock,  the  disponer  bound  *  and  obliged  himself^ 
'  and  his  hdrs,  as  well  male  as  of  line,  tailzie,  conquest,  provision; 
'  and  all  others,  his  heirs  and  successors  whatsomever,  conjunctly 
and  severally,  renouncing  the  benefit  of  the  order  of  discussing 
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20  Feb.  1B35.  <  them,  to  Warrant  tlie  foresaid  teinds,  parsonage  and  vicarage,  of  the 
Niabef  ^Tr  ^  ^^°^^  ^^^  baronies  thereby  disponed,  from  all  future  augrnentatioiis 
tees,  &c.  V.  ^  of  ministers'  or  schoolmasters'  stipends,  and  from  all  other  burdens 
Haikett         <  ^^^  impositions,  and  all  evictions  of  the  said  teinds,  or  any  part 

<  thereof  that  should  thereafter  happen,  by  whatever  act  or  law, 

<  made  or  to  be  made  in  any  time  coming,  excepting  only  the  par- 
^  ticulars  after  mentioned  :'  then  follows  an  enumeration  of  the  smm 
of  stipend  then  payable  for  the  lands  sold,  amounting  to  L.67,  168. 
Scots,  and  eight  bolls  of  oats,  and  L.13 :  2  :  7  Scots,  payable,  in  name 
of  grass-money,  to  the  minister  of  the  parbh,  to  which  it  was  de- 
clared that  the  warrandice  did  not  extend. 

The  properties  thus  conveyed  descended,  by  regular  prog^reas,  to 
the  late  Mr  Nisbet  of  Dirleton,  who  was  infeft  in  1788.  The  sti- 
pend then  paid  was  the  same  as  at  the  date  of  the  disposition  1682. 
The  first  augmentation  was  obtained  by  the  minister  in  1790,  to 
commence  with  crop  and  year  1789  ;  and  after  considerable  discus- 
sion in  the  locality,  a  scheme  was  finally  approved  of,  and  decree 
pronounced,  in  1 799.  By  this  decree,  an  augmentation  was,  for 
the  first  time,  imposed  upon  the  lands  of  Innerwick  ;  and  in  the  year 
1800,  Mr  Nisbet  paid  the  minister  his  proportion  of  the  augmented 
stipend  from  the  date  of  augmentation,  no  demand  having  previ- 
ously been  made  upon  him  for  any  sum  beyond  the  old  stipend. 
During  the  dependence  of  this  process  of  locality,  Mr  Nisbet  ob- 
tained letters  of  incident  diligence  for  citing  the  late  Sir  John  Hai- 
kett of  Pitferran,  as  representing  John  Wedderburn  of  Gosford, 
and,  as  such,  liable  in  the  obligation  of  warrandice.  Sir  John  gave 
in  a  minute,  stating,  that  he  was  called  into  <  this  process  by  Mr  Nis» 
^  bet,  in  order  to  relieve  him  of  any  augmentation  to  be  granted ; 
^  and  as  he  had  reason  to  believe  that  he  was  entitled  to  relief  from 
^  the  representatives  of  Henry  Wedderburn  of  Gosford,  craved  a 
^  diligence  for  calling  them  into  process.'  No  farther  proceedings 
towards  obtaining  relief  were  then  taken  by  Mr  Nisbet  Succes- 
sive augmentations  were  obtained  in  1807  and  1823,  and  a  final 
decree  was  pronounced  in  1825.  The  augmented  stipends  were 
paid  by  Mr  Nisbet,  and,  after  his  death,  by  Mr  and  Mrs  Ferguson, 
who  succeeded  him. 

In  18G2,  the  trustees  of  Mr  Nisbet,  and  Mr  and  Mrs  Ferguson, 
brought  an  action  for  repetition  of  the  augmented  stipends,  and  for 
relief  against  all  future  augmentations,  against  Sir  Charles  Haikett, 
as  representing  John  Wedderburn,  the  granter  of  the  disposition. 

It  was  alleged  that  Sir  Charles  had  incurred  such  representation 
by  virtue  of  the  following  progress :  John  Wedderburn  of  Gosfords 
the  granter  of  the  disposition  in  1682,  died  without  issue,  and  was 
succeeded  by  his  brother,  Sir  Peter,  who,  in  1688,  made  up  titles,  as 
nearest  lawful  heir-male  and  of  line  in  general  to  John,  his  brother. 
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Sr  Peter  married  Lady  Halkett  of  Pitferran;  of  which  marriage  20  F«b;  ISSfi. 
diere  were  two  sons,  Peter  and  Charles.     In  1706,  the  two  spouses    ^**^v^ 
eiecoted  motoal  deeds  of  tailzie  of  their  respective  properties  of  J^*  &*.  J^ 
Goiford  and  Pitferran,  in  the  form  of  procuratories  of  resignation,  to  Halkeu. 
diemaelyes  in  liferent,  and  to  the  children  of  the  marriage  in  fee, 
Iwt'reserring  power  to  alter  the  order  of  succession,  to  sell  and  con- 
tract debt.     The  mutual  settlements,  which  were  expressed  as  near- 
ly as  possible  in  the  same  terms,  bear  to  have  been  granted  for  one- 
was  causes  and   considerations.     By  Lady  Halketfs  deed,  -  her 
estate  of  Pitferran  was  destined  to  Peter  Wedderburn,  the  eldest 
too  of  the  marriage,  and  the  heirs-male  of  his  body,  &c.     The  des- 
linstion  of  Gosford  was  to  Charles,  the  second  son  of  the  marriage, 
and  the  heirs  male  and  female  of  his  body ;  whom  iaiiing,  to  the 
'yoQiiger  diildren,  in  the  same  order  as  in  the  entail  of  Pitferran, 
tbe  sabstitution  in  each  of  the  entails  terminating  with  the  heirs 
tod  assignees  of  the  respective  entails.     By  the  deeds,  powers  were 
given  to  the  heirs  of  selling  or  contracting  debt,  and  generally  of 
dobg  all  deeds,  other  than  gratuitous,  in  regard  to  the  succession. 
•There  is  a  claiwe  of  devolution  in  both  deeds,  directing  that,  in  the 
event  of  the  succession  to  Pitferran  opening  to  Charles  by  feilnre 
of  Peter  and  his  heirs,  Charles  should  be  entitled  to  his  option,  either 
to  keep  Gosford  and  renounce  Pitferran,  or  to  betake  himself  to 
IWerran,  and  denude  of  Gosford  in  iavour  of  the  next  heir*    To 
this  clause  there  was  annexed  the  provision,  that  in  case  of  an  heir 
lenooncing  Gosford  and  taking  Pitferran,  the  debts  contracted  by 
him  while  in  possession  of  Gosford  should  become  a  burden  upon 
the  heir  succeeding  him  in  that  estate. 

(Order  of  succession  to  Pitferran,)      Upon  the  procuratory  in  the 
entail  of  Pitferran  a  charter  was,  in  1713,  expede  in  favour  of  Lady 
•Halkett  and  her  husband  in  liferent,  and  of  their  eldest  son,  Peter 
Wedderburn,  afterwards  Sir  P.  Halkett,*  in  fee. 

Sir  Peter  Halkett  had  three  sons,  Peter,  Francis,  and  James. 
Pfeter,  the  eldest,  was  fatuous;  and,  in  1751,  his  father  executed  a 
new  entail,  passing  him  by,  and  carrying  the  estate  to  Francis,  who 
•aceeeded,  upon  his  father's  death  in  1755.  Francis  died  in  1760 
irithout  issue,  and  was  predeceased  by  his  brother  James,  who  also 
died  without  issue.  Sir  Peter  survived,  but  he  had  been  excluded 
by  the  deed  1751. 

{Order  of  succession  to  Gosford,)  Charles,  the  second  son  of 
Sr  Peter  Wedderburn  and  Lady  Halkett,  in  virtue  of  the  entail 
of  1706,  succeeded  to  Gosford  upon  the  death  of  his  father.  In 
1725,  Sir  Peter,  the  iather,  had  executed  a  disposition  in  favour  of 
Charles,  proceeding  on  the  narrative,  that  he  had  thought  fit,  for  the 
better  preservation  of  their  name  and  family,  to  settle  Gosford  on 
Charles,  and  the  heirs  of  his  body,  in  manner  mentioned  in  the  bond 
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90  Fbb.  183d»  of  tailzie ;  and  that  he  had  disponed  to!  Peter,  his  eldfrt  aos,  kb  fis- 

^""^V^    nitiure,  &c.  at  Pitfeitan,  with  the  rents  of  Pitfermndue  at  Jbia  dsnlli, 

teM,  &c!  o.****  ^^  TBrious  other  sums,  for  the  payment  of  oerfeaiki.  deblBiqpeeffiedl 

Haikett.         in  the  disiMMition;  and  that  it  was  just  and  reasonable  that,  he 

should  also  seenre  Chwles  in  the  ^oods,  debts,  &a  after  ataigBc9| 

*  for  the  'better  enabling  him  to. pay  my  debts,  wheFOwttb  I-ittae 

<  burdened  him,  in  manta^r  after  specified ;'  he  therefore  inwii^im  ts 
Xlharles  and  bis  heirs  several  bonds  andaums,  ^mong  whiek  lbe« 
was  a  wadset  for  62,000  merks  over  Dirleton,  besides  all  debCa  oad 
sums  of  moneys  which  pertained  to  Sir  P.  Wedderbutn,  my 
•'or  John  Wedderbum,  my  brother;  it  being  specially  provided 

*  declared^  that  the  said  Charles  Wedderbura,  and  his  foreaMd^-bf 
'<  their  acceptation  hereof,  are  and  shall  be  burdened  iHtb,  and 
< 'bound  and  obliged  to  pay  my  haill  just  and  lawful  debta  that  shaB 
^  happen  to  be  resting  at  the  time  of  my  decease,  excepting^  aO^ 

<  narly  in  so  far  lis  the  said  Peter  Haikett,  my  eldest  aan,  stands 

*  bound  to  pay  by  a  bond  of  relief  granted  by  him  to  me/ 

Charles  made  up  no  title,  but  possessed  upon  his  personal  i%bt 
till  his  death  in  1754.  He  left  two  sons,  John  and  Henry.  Jdhn 
•made  op  a  title  in  1754>  by  general  service,  as  nearest  heiv^male 
and  of  2tft0,  tailzie,  and  provision  to  his  fiather,  and^thereby  obCniad 
right,  both  to  the  subjects  contained  in. the  general  dlspoiitioti 'of 
1725,  and  also  to  the  unexecuted  procuratory  in  the>deed  of  170C» 
upon  which  he  ^qpede  a  charter  of  the  lands  of .  Gosford,  and  wis 
infeft  Iti  the  following  year  he  sold  a  considerable  p<vtion  si 
Oosford  to  Lord  Elibank  for  L«8854,  and  thereafter  continiied  tb 
possess  the  remainder  of  the  estate,  until  the  death  of  his  couaii^ 
Francis  Haikett  of  Htfenan,  in.  1760. 

On  that  e^ent  John  claimed  Pitferran  as  nearest  heir  of  entail; 
but  his  succession  was  for  some  time  stopped,  by  certain  proceedfaqgs 
which  took  place  for  the  reduction  of  the  deed  of  e;cclsaioa  hk 
i751k  These  poeeedings  terminated  in  the  yeai'  1770,  by  a  jndg- 
mentof '^e  House  of  Lords,  finding  that  the  deed  in  question 
competent ;  and  Sir  Peter,  the  idiot,  having  died  about  the  saaK 
John  Wedderbura  then  made  up  titles,  by  service  as  nearest  and 
lawful  hek  of  taUaie  and  provisicm  to  his  deceased  cousin  Fmneia^ 
and  assumed  the  name  of  Sir  John  Haikett  of  Pitferran.     . 

Henry,  the  younger  brother  of  Sir  John,  by  deed  of  d^vohition 
got  Gosford,  under  burden  of  the  debts  affeeting  the  estate^  wiaiA, 
in  terms  of  ^bie  entail  of  1706,  attached  to  tho.hdr  suceeeding  to 
that  .property.  By  an  arrangement  betwikt  Sir  John  and  H^nr^ 
the  amount  of  these  debts  was  fixed  lit  L.  15,500,  part  of  them  be- 
ing debts  of  John's  own  contracting,  and.  part  attaduag  to  kim  an 
representing  his  predecessors.  Sir  John  also  conveyed  to  Heniy 
the  wadset  for  02,000  merks,  to  which  the  said  deceased  Sir  <  Peter 
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<  Wedderbmi  Halkett»  my  giand&ther,  had  r^ht^  «s  heii*  setved  80  Feb..  laSA. 
'and  retDored  to  the  said  John  Wedd^rbom  ^f  Ooaford,  his  bro-    ^^V^^ 
( Aer,  on  the         day  of  ,  and  to  which  thfe  aaid  deceased  ^^^ftc.^?^ 

*  Cktfles  Wedderbnni,  my  fiither,  had  right,  by  dispeattiod  from  Uaikett. 

*  die  said  Sr  Peter  Weddarbarii  Halkett,  hit  iiadier,  of  date,  &c. 
*nd  to  which  I  have  right,  as  heir  in  general  serred  and  retoured 
^  to  my  iather  in  1754.' 

Upon  Henry's  death  in  1777,  Geeford  having  been  brought  to 

*  judicial  sale,  Sir  John  nmked  as  a  creditor  for  L.  17,205,  the  whole 
4  which  he  obtained,  partly  from  the  price,  and  partly  by  the  re- 
tfBvsyaace  of  the  wadset  Sir  John  dius  drew  from  Oorford,  in- 
ilBdiiig  die  fnce  of  his  sale  to  Lord  Elibank,  upwards  of  L.26,000, 
jrneariy  the  whole  value  of  the  estate. 

Sir  John  HaUcett  died  in  1793^  and  was  succeeded  by  his  son, 
fir  Chsrles  Halkett,  the  defender,  who  made  up  titles  by  special 
seniee,  as  nearest  and  lawful  heir  of  Zine,  tailxie  andpnmsion^  un- 
der a  trust-deed  executed  by  his  fieither.  Sir  Chaiies  also  got  cer- 
ISD  akatefd>le6,  which  hei  took  without  confirmation.  By  a  clause 
h  tbe  trustHieed,  Sir  John  imposed  payment  of  any  d^bt,  in  the 
tfent  of  a  sbortooHiing  of  the  funds,  not  on  Sir  Charles  persmiaUy, 
••ras  a  burden  upon  the  subjects  conveyed,  but  upon  the  heirs  ge* 
iarally  sneceeding  to  the  truster  in  Pitfenan* 

la  dejence  against  the  aetion  Sk  Charles  pleaded — Ist,  That  he 
■ai  act  liable,  ad  he  neither  represented  the  granter  of  tbe  obUgft- 
lioa,  oor  has  derived  benefit  from  the  property  or  suoce8S]^&  of  that 
ndividaal :  2d»  The  obligation  is  cut  off  by  the  negative  prescrip- 
IMB*    This  last  plea,  however,  was  dot  insisted  in. 

Areeofd  having  been  made  up,  cases  wete  ordered,  and  avi- 
Mdom  Jdade  to  the  Court  Additional  documents  were  printed, 
md  additions  to  cases  were  tdlowed  by  the  Court 


Fkaded  in  support  of  the  defkneee — As  the  mutual  entails  of  1706  Defender*! 
Vtte  oDctous  deeds,  and  took  effect  without  the  pursuer's  prede- 
tmm  constituting  a  daim  existent  or  contingent  againsteither  of 
the  eatailers,  the  right  of  the  d]q>onees  and  their  heirs  cannot  be 
iiecled  by  this  daim  for  fulfilmelit  of  the  obligations  of  a  preceding 
proprietor,  and  stiU  leas  after  possession  has  followed  on  these  mutual 
eatails  long  beyond  prescription.  As  the  defender  has  only  inherito 
cd  tbe  estate  of  his  great-grandmother,  Lady  Halkett,  he  is  not  liable, 
ID  respect  of  aadi  inheritam^e,  ior  implement  of  this  obligation. 

He  is  not  in  the  situatioo  of  this  defender  in  the  case  of  Justice, 
lit  Dee.  1826,  who  possessed  hmds  belengiag  to  the  gtanter  of  tb? 
oUigatioD.  The  pursuer  can  no  more  raise  such  )s  dematid  against 
Urn  than  they  ooidd  have  done  agailist  Lady  Halkett  Sh^  could 
not  be  bound,  because  she  entaUed  a  large  estate  on  he  eldest  son, 
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te  Feb.  1895.  taking  ber  husband  bound  to  entail  a  smaller  estate  upod  the  second 
son.  It  is  no  answer,  that  the  mutual  settlements  were  not  record^ 
ed  in  the  Regbter  of  Tailzies.  Such  mutual  deeds  may  be  pleaded 
by  substitutes  deriving  their  right  under  a  contract  onerous  io  itMfI( 
•and  binding  on  the  grantors ;  Sharp,  in  1631,  (15,562) ;  Houstoo, 
in  1715,  (15,572);  1.  Shawns  App.  320*  The  disponees  esto- 
blished  a  prescriptive  right  under  the  mutual  deeds,  which  ym  io- 
defeasibly  secured  from  debts  not  made  effectual  against  the  estate; 
Porterfield,  1771,  (10,698.)  In  reference  to  Gosford,  the  setde* 
ment  was  to  the  second  son,  who  was  not  the  heir-at-law  of  Sr 
Peter  or  of  John  Wedderburn.  The  passive  title  of  lucrative  lll^ 
cession  did  not  apply  to  Charles,  for  that  is  only  pleadable  agaiait 
one  who  is  alioqui  successurus ;  Stair^  iii.  7.  7.  and  §  5 ;  HamSimf 
21st  Feb.  1762,  (9775) ;  Ersh.  iii.  8.  92.  Under  the  deed  1725, 
the  assignee  incurred  no  liability,  but  was  bona  fide  entitled  to  op- 
lift  and  consume  the  moveable  and  perishable  Ainds  left  to  hifli; 
Robertson,  29th  July  1760,  (9087). 

If  Sir  John,  his  father,  had  ever  been  liable,  still  this  chim  woiU 
not  be  relevant  against  the  defender,  who  does  not  represent  bill 
universally,  for  he  has  taken  Pitferran  under  the  entail  1706.  He 
got  right  to  any  moveable  estate  or  funds  of  his  father,  under  a  setde* 
ment,  the  burdens  imposed  by  which  more  than  exhausted  the  foodi 
conveyed.  The  defender  was  not  served  heir  in  general,  or  leir 
of  line,  on  a  retour  confined  to  that  character,  which  alone  was  em 
held  to  fix  representation  on  the  party  served.  The  defender's  im  i 
special  retour,  bearing,  that  he  had  been  served  <  heir  of  line,  tul- 
<  lie  and  provision'  in  a  particular  estate.  These  characteis  weM 
thus  combined,  and  the  term  heir  of  line  was  only  descriptive  of  tk 
character  whereby  his  right  as  heir  of  tailzie  and  provision  to  dat 
estate  was  made  out.  He  did  not  claim  the  separate  character  of 
heir  of  line  to  take  up  any  right  as  such ;  but  the  effect  of  bis  retoor 
is,  that  he  is  heir  of  tailzie  and  provision  to  Pitferran,  because  be 
was  the  eldest  son  and  heir  of  his  father ;  Home,  1710,  Boberixn's 
App.  47  ;  Earl  of  Dalhousie,  ( 14,014).  The  defender  got  no  other 
property  through  his  father.  A  special  service  as  heir  of  line,  tail- 
zie and  provision,  when  nothing  is  taken,  will  not  subject  the  bdr 
universally;  Maitland,  1757,  (11,116) ;  Blount,  1783,  (9781);  M 
of  Fife,  7th  March  1828,  Fae.  Coll 

Besides,  the  fruits  were  bona  fide  percept!  et  consompti  by  Sir 
John,  when  it  was  not  known  that  this  claim  existed ;  iStetr,  i.  7. 
12 ;  Er$k*  ii.  I.  25.  Had  a  claim  been  raised  against  Sir  John  in 
respect  of  his  having  drawn  part  of  the  price,  as  a  creditor  at  ajodi- 
cial  sale,  it  would  not  have  been  competent  for  creditors  of  tbe  sel* 
ler  or  his  predecessors  to  call  for  the  grounds  of  Sir  John's  debt,  or 
to  challenge  his  preference.     Sir  John  took  up  Gosford  under  a 
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ipedal  and  singular  title,  whereby  be  (not  being  the  heir  alioqui  20  Feb.  1835.' 
SBecenoms  of  Sir  Peter)  incurred  no  aniversal  representation  either    ^^-^v^^ 
of  Sir  Peter  or  Sir  John  Wedderbum.  t^S&c.^"*'" 

As  to  the  sale  Co  Lord  Elibank,  1.  There  had  previously  been  Haikett 
pncriptire  possession  under  the  entail  upon  a  singular  title ;  2.  The  Defendw** 
friee  was  more  than  exhausted  by  the  debts  of  the  preceding  pro-  Pleas.    . 
prietor. 

As  the  defender's  father  ceded  Gosford  to  another  disponee  more 
Am  sixty  years  ago»  and  as  the  pursuer's  predecessor  preferred  no 
cUm  in  the  judicial  ranking  and  sale  of  the  estate,  the  pursuers 
isald  have  been  barred  from  insisting  against  the  defender's  fiither, 
ad  cannot  therefore  insist  against  the  defender ;  Cathcart,  17  th 
Fek.  1804,  Foe.  CalL 

Pkadedfrr  the  pursuers — The  warrandice  against  augmentation  Pursuen* 
<f  stipend  in  the  deed  of  1682,  having  been  made  binding  upon  ^'^^ 
Min  Wedderburn  the  grantor,  and  his  heirs  of  every  description^ 
Ae  obligation  was,  upon  his  death,  transmitted  to  his  brother,  Sir 
Peter  Wedderbnrn,  who  succeeded  to  Gosford,  and  who  was  his 
hdrof  line  and  general  representative. 

Sir  John  Haikett,  the  defender's  father,  having  succeeded  to 
Gosford,  as  heir  of  provision  to  Sir  Peter  Wedderburn,  his  paternal 
gnndfiuher,  having  been  thirteen  years  in  the  beneficial  enjoyr 
■eot  of  that  estate,  and  having  burdened  it  with  his  debts  when 
tke  Boccesaion  to  Pitferran  opened  to  him,  became  thus  liable  in 
tke  obligation  of  relief,  inasmuch  as  he  stood  in  the  situation  of  di* 
Kct  lineal  descendent,  as  well  as  lucrative  successor  of  a  party  by 
vhom  the  obligation  had  unquestionably  been  incurred  as  heir  of 
tbe  original  grantor  of  the  warrandice. 

Sir  Peter  became  liable  for  the  obligations  of  John  Wedderburn, 
vUch  were  thus  as  clearly  debts  of  Sir  Peter  as  any  personally 
contracted  by  him ;  and  whatever  be  their  nature,  immediate  or 
eootingent,  they  must  continue  burdens  on  his  successors.  Even 
Aongh  the  entail  1700  were  onerous,  all  contractions  prior  to  its 
date  were  binding,  on  the  heirs;  Agnew,  2Ut  July  1822,  House 
rf  Lords;  Wilson  v.  Agnew,  1st  Feb.  1831.  But  the  mutual 
^eeds  of  1706  were  not,  in  fact,  onerous  deeds, — merely  family  set- 
tlemeots.  These  mutual  entails  of  Gosford  and  Pitferran  could 
>ot  have  the  effect  of  cutting  off  the  line  of  succession,  so  as  to  put 
Sir  Peter  Wedderburn's  heirs  succeeding  him  in  Gosford  in  the 
ntuation  of  singular  successors  to  the  original  debtor,  and  thus  free 
tkem  from  the  obligation  which  Sir  Peter  himself  had  clearly  it- 
emed. 

The  defender's  plea  of  bona  fides,  and  that  his  father.  Sir  John, 
P<i>Mssed  Gosford  without  incurring  liability  for  a  debt  never  con- 
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80  Feb.  1835.  atituted  against  hlin^  and  of  wliich  he  had  no  knowledge,  is  irrek- 
^^*^v^^  vant.  The  rnle  of  bona  fide  consmnpiion  is  never  applied  to  dn 
tB^&L  V.  protection  of  heirs  against  liability  for  an  ancestoi's  debts  and  oUi- 
HaiketL  gations ;  and  this  exception  is  stated  in  Stair,  i.  7.  !&  The  dso> 
Punuen'  ^^^  ^^  ^^®  defender,  that  there  can  be  no  representation  by  pnh 
PieM.  gress,  and  that  there  must  always  be  direct  representation  betweea 

the  g^ranter  and  the  party  held  as  liable,  is  groundless. 

The  defender.  Sir  Charles,  having  taken  Pitferran  by  spedil 
service,  as  nearest  and  lawful  heir  of  line,  tailzie,  and  proviaoa  of 
his  father  Sir  John,  having  farther  taken  benefit  under  his  fiuheA 
trust-deed,  whereby  he  acquired  moveable  property,  has,  in  e?erj 
view,  subjected  himself  for  his  father's  debts  and  obligations,  and,  hf 
consequence,  for  the  obligations  of  John  Wedderbum,  the  gtaster 
of  the  dispoution.     He  cannot,  having  thus  served,  repudiate  the 
character  of  heir  of  line*    He  is  bound  to  implement  the  obligatiin 
of  his  ancestor,  though  they  should  encroach  on  his  own  estate,  « 
even  absorb  it ;  the  extent  of  his  liability  not  being  measured  bf 
the  advantage  which  accrues  to  him  through  the  suceessioD,  bsl 
being  as  universal  ^as-  the  title  adopted ;  Ersh,  iii*  8.  50 ;  iSfoir,  >^ 
5.  8 ;  Bank.  iii.  5.  59.     The  term  *  heir  of  line'  is  not  a  8ape^ 
fluity  of  expression,  as  contended  for  by  the  defender.    The  cue  of 
Gordon,  quoted  by  him,  does  not  apply.    There  the  service  waiai 
heir-male,  and  held  equivalent  to  heir  of  provision;  nor  filoonli 
where  cc^idon  more  bu^i,  in  order  to  dispone  to  trustees  for  lb 
benefit  of  a  father's  creditors,  did  not  infer  an  universal  pswt 
title ;  nor  Earl  of  Fife,  where  the  heir  served  for  the  express  psf* 
pose  of  enabling  him  to.  reduce  an  ancestor's  deed,  granted  to  Ui 
prejudice,  and  where  the  title  was  merely  tentative,  and  notUif 
taken  under  it     As  heir  of  line.  Sir  Charles  represents  his  iiitlier 
universally,  and  as  heir  of  provision  to  the  extent  of  the  feo-siiBpk 
estate  taken  up  by  him.    The  pursuers  have  no  occasion  to  pki' 
that  the  representation  was  continued  throng^  both  of  die  tvs 
successions;  bat  they  maiataia  that  it* was  necessarily  contiBQed 
through  oqe  or  other- of  them ;  and  in  this  view,  eren  supposiflipl^ 
could  be  held  that  Oosfinrd  was  no  ground  of  representatioDy  sol 
adopting  the  defender's  doctrine  as  to  tiie  onerosity  ci  the  deeds  rf 
1706,  it  is  0ubmitted  as  a  fttir  alternative  plea,  that,  ataUefenttl 
Pitferran  haviag  been  entailed  in  consideration  of  the  counter  e^ 
tail  of  Oosford,  and  having  been  thus  onerously  aoquked  by  Sir 
Peter  We(klerbun>  to  bis  heirs^  those  heirs,  and,  among  odiei% 
tiie  defender  and  his  father,  by  successively  taking  and  hddiflg 
that  estate,  incurred  representation  of  Sir  Peter,  and  liability^ 
his  debts  and  engagements,  precisely  as  if  Pitferran  had  been  en* 
tailed  directly  by  l^r  Peter,  or  they  had  taken  and  held  the  pro- 
perty in  respect  of  the  settlement  by  which  Pitferran  was  entailed. 
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l0rd  Atiiee'Ckrk.'^Theie  can  be  no  doubt  as  to  the  validity  of  so.  Feb.  16S5. 
Ae  obiigatton  undertaken  by  the  ancestor  of  the  defender.     On    ^^y^^ 
looking  to  the  terms  of  the  dause  of  warrandice,  there  can  be  no  JJe*^^^™** 
qoeodon  that  it  is  efficiently  extensive  and  comprehensive^  to  free  Haikett. 
iiidrelteve  thedis|M>nee  and  bis  heirs  firom  all  future  augmentations  ^  ."! — T 
beyond  the  stipend  then  actually  payable;  and  also  that  it  is  bind-  Court, 
log  upon  the  heirs  of  the  sellers.     No  augmentation  was  obtained 
vtil  the  year  1790;  and  no  decree  in  the  locality  was  pronpunced 
01 1799.     But  in  the  process  of  locality,  Sir  John  Haikett,  as  well 
SI  &r  C3iarles,  the  defender,  was  cited  for  his  interest ;  and  the  p«rty 
tnly  liable  was  never  lost  sight  of.     The  sole  question  that.remains 
1%  whether  the  def<rader  represents  his  ancestor^  the  granter;of  the 
obligation.     Prescription  cannot  be  maintained,  aa  the.period  when 
relief  under  the  obligation  ccMild  be  enforced  did  notnocur  till  within 
tkcse  forty  years,  a  point  which  we  had  fiilly  discussed  in  the  recent 
iSMe  of  Lord  Breadidbane. 

Now,  John  Wedderbum,  the  grantor  of  the  obligation,  was  suc- 
ceeded by  his  brother  Peter,  who  was  served  as  heir  general  to  him; 
ifld  inourted  a  universal  representation.  There  can  be  no  doubt  as 
to  Petei's  liability  for  this  obligation.  Peter  and  his  wife,  Lady  Hai- 
kett, afterwards  executed  mutual  deeds  of  provision,  not  fortified  by 
irritiuit  and  resolutive  clauses,  for,  in  fact,  part  of  Gosford,  and  soon 
after  the  whole,  was  sold.  The  object  was  to  keep  the  two  jhmilies 
Kpatste ;  and  it  was  expressly  provided,  that  the  debts.of  the  heir  giv* 
htg  ap  Gosfotd  should  be  strf  ctly  chargeable  on  that  property.  Then 
there  is  another  very  material  deed  executed  by  Sir  Peter  infavouc 
efkis  second  son  Charles^  in  17i26,  whereby  he  lays  the  whole  burden 
ef  liis  'debt»  on  Charles  by  the  acceptance  thereof.  Nothing  •  can  be 
more  dear,  than  that  it  was  not  possible,  by  any  contrivance,  to.haviS 
refieved  that  estate  from  liability  for  the  debts  thus  devolved  on  the 
hein  SQceeedlng.^Cbarles,  the  second  son  of  Sir  Peter,  made  up  no 
title,  but  possessed  Gosferd  till  his  death  in  ITM^  when  he  was 
isooeeded  by  Sir  John,  the  fatlyeTof  the^defenden  Sir  John  made 
1^  titles  by  4  general  service  as  nearest  heir-mi^e  and  of  line,  tailr 
xie  and  provision,  and  having  thereby  x>btained  right  to  the  nnexei 
cufeed  precuratory  in  the  deed  1706,  was  infeft,  possessed  Gosford 
from  1754  down  to  the  time  when  the  succession  to.  Pitfienan 
opened  t6  him*  &e  then  surrendered-Gosfotd  to  his  brother  Henry ; 
Imt  under  burden  of  the  whole  previous  debts.  On  Henry's  death 
agab,  the  whole  debts  previously  afFeoiing  the  property  were  made 
pod  and  eiRectaal  by  Sir  John's  claim'  in  the  ranking :  so .  that  it 
Kems  clearly  established,  tiiat  Sir  John  not  only  took  Goaford,  ha* 
Ting  bcurred  representation  of  his  father  Charles,  but  that, he. de^ 
vired  a  lucmtive  succession  from  that  property,  by  not  only  enjoy- 
iflg  fte  rents^  but  by  ihe  sale  to  Lord  Elibank,  and  the  sums  after^ 
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to.  Feb.  18S5.  wards  drawn  in  the  ranking,  protecting  himself  from  payment  of 
the  debts  contracted  by  himself  and  his  predecessors  in  that  property. 
Then  the  present  defender.  Sir  Charles,  served  heir  of  line,  tailzie 
and  provision  to  his  father.  Is  it  not  proved,  therefore,  that  he  is 
the  representative  of  Sir  John  ?  Pitferran  itself,  in  fact,  is  held  in  fee- 
simple.  He  might  sell  it;  there  are  none  of  the  clauses  of  an  entail 
in  the  deed  1706  which  would  prevent  his  doing  so ;  so  that  he  dear- 
ly reaps  a  beneficial  interest  in  that  estate  through  his  suooessifm 
to  his  father.  I  hold  this  opinion  apart  from  any  consideration  of 
the  conveyance  of  moveables  in  trust  for  Sir  Charles.  As  heir  of 
line,  tailzie  and  provision,  he  is  liable  for  the  debts  of  the  ancestor 
with  whom  he  thus  connected  himself;  and  this  obligation  of  relief 
is  just  one  of  those  debts. 

Lord  Gknlee. — I  am  also  for  decerning.    It  is  clear  that  Sir  John- 
incurred  representation  of  his  &ther  Charles.    In  fact,  be  declares 
so  in  his  own  disposition  to  Henry  in  1771,  where  he  says,  *  To  which 

<  contract  of  wadset  lands  and  baronies  and  sums,  on    payment 

<  whereof  they  are  redeemable,  the  said  Sir  P.  W.  Halkett,  my 

<  grandfather,  had  right;  and  to  which  his  father  Charles  had  right; 

<  and  to  which  I  have  right,  as  heir  in  general  served  and  retoured 

<  to  my  said  father  before  the  bailies  of  Eklinburgh,  20th  June  1754' 
Sir  John  made  over  the  property  to  Henry,  as  heir  of  line  to  Charles^ 
which  was  just  the  same  as  if  he  had  sold  it  to  some  third  party. 
It  makes  no  earthly  difference  that  Sir  John  afterwards  got  it  back, 
or  nearly  so,  out  of  the  proceeds  of  the  judicial  sale.  He  coald  not 
shake  himself  clear  of  the  obligation  in  this  way.  The  caae  of  Lord 
Fife  was  different,  as  he  took  nothing  by  the  service.  Sir  Jdia 
might  have  reduced  his  service,  and  thus  put  himself  in  a  different 
situation. 

Lord  Meadowbank.'^I  have  arrived  at  the  same  conclusion^  afker 
a  deliberate  consideration  of  the  very  able  papers  in  the  cause. 

Lord  Medwyn. — This  is  no  doubt  a  hard  case  for  the  defender, 
and  neither  the  granter  of  the  disposition  in  1682,  nor  Sir  John 
Nisbet  of  Dirleton,  could  probably  have  anticipated  what  was  to  be 
the  effect  of  this  clause  of  warrandice. 

Sir  Peter,  the  brother,  was  unquestionably  the  heir  of  John  Wed- 
derburn,  the  granter  of  the  obligation.  He  took  up  his  estate  of 
Gosford  as  heir,  and  was  thus  debtor  in  this  obligation,  and  incurred 
representation.  By  the  deeds  which  he  and  his  lady  executed  in 
1700,  an  anxiety  was  manifested  to  preserve  the  two  branches  of 
the  £amily  separate.  The  burden  of  the  debts  affecdng  Gosford 
was  specially  laid  on  Charles,,  the  second  son,  to  whom  that  pro- 
perty was  destined. 

Charles  possessed  Gosford,  in  the  character  of  heir-apparent,  till 
his  death  in  1754;  but  he  had  also  a  general  disposition  and  assig- 
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nadon  to  a  large  wadset  snin,  and  various  debts  and  claims,  under  80  Feb.  1835. 
tke  express  burden  of  beine:  liable  for  all  his  father's  debts.     He  iook    ^""^v^^ 

Ibis  fT,jt**»  Tniv 

q)  the  subjects  thus  conreyed  to  him,  and  further  exercised  his  ^  ^c. «. 
power  over  Gosford,  by  selling  Ballencreiff,  a  portion  of  it,  for  above  Halkett. 
L8000.    Charles  thus  became  universal  representative  of  his  father,  Q^j^j^f 
is  virtae  of  the  general  assignation.  Court. 

Sir  John,  by  his  service  to  his  father,  and  the  title  he  completed 
to  Gosford  under  the  deed  1706,  incurred  the  same  representation 
a  his  &ther  did.  The  only  question  is,  what  was  the  effect  of  this, 
m  oon^qnence  of  his  succession  to  the  other  estate  ?  The  present 
dum  not  having  been  made  a  real  burden  on  Gosford,  how  far  Sir 
Mo,  after  giving  up  the  property,  remained  responsible?  The  ac- 
tive representation  being  at  an  end,  it  might  be  thought,  that  the 
pMtt7e  representation  should  cease  also.  But  this  is  not  the  case 
rf  a  person  compelled  to  give  op  an  estate  on  the  appearance  of  a 
Mtrer  heir,  like  the  case  of  Mackerich :  He  might  have  retained 
Goaford,  provided  he  did  not  claim  Pitferran ;  but  this  being  the 
iwre  valuable  of  the  two.  Sir  John  chose  to  accept  Pitferran,  and 
■sde  over  Gosford  to  his  brother.  Suppose  Sir  John  had  sold  the 
whole  of  Gosford,  he,  in  fact,  did  sell  part  of  it,  worth  upwards,  of 
L8000,  and  drew  out  of  the  proceeds  of  the  judicial  sale  upwards 
tf  LI7,000  more.  But  1  apprehend  that  he  could  not,  by  selling 
the  property,  have  got  quit  of  the  representation  of  Sir  Peter,  and 
of  his  &ther,  Charles  Wedderbum  of  Gosford.  What  took  placd 
m  reality  amounted  to  a  sale ;  and  being  the  representative  of  for« 
■er  debtors  in  diis  obligation.  Sir  John  could  not  get  quit  of  that 
Rpreientation  by  taking  up  the  other  property :  besides,  he  would 
iho  be  liable,  under  the  assignation,  to  tiie  extent  of  the  subjects 
Mnreyed,  which  must  be  much  more  than  the  present  claim. 

Looking  again  to  the  nature  and  character  of  Sir  Charles's  ser- 
vice, 1  have  no  doubt  also  that  he  incurred  representation  to  his  fa* 
Aer,  and  is  liable  tor  the  obligation  of  relief  now  sought  to  be  made 
cleetaaL 

•  The  C&mrt  repelled  the  defences,  and  decerned,  and  remitted  to  Judgnwnt 
die  Lord  Ordinary  to  adjust  the  amount  due  to  the  pursuers,  but 
ftond  no  expenses  due. 

MiUiya,  Ordinary.  For  Pumiert,  RtOherfiitd,  Qw,  JhmdoM.  Dtm- 

^  It  Wibm^  C.  8.  Agents.  For  Defenders,  Dean  of  Fae.  fHopetJ  and 

Onhgftam.         tfarrm  H.  Saiid»,  W.  S.  Agent.        F.  Clerk. 

R. 
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FIRST  DIVISION. 
No,  LX.  ^\d  February  1836, 

THOMAS  PATON,  Trustee  for  George  Pemtland,  an» 

THE  SAID  GEORGE  PENTLAND, 

against 

WILLIAM  RENNY,  Common  Accent  in  the  Ranking  anb 

Sale  of  the  Estates  of  Walter  Stirling  Glas* 

Pactum  illicitum. — Statute  1661,  c  24.*— Apparent  Heir.^ 
Adjudication  in  implement. — Personal  Objection.— ^J 
party  harnnff^  hy  a  minute  efmk^  bound  himself  to  oanoey  te  a  credit 
tor  his  expected  inheritance^  within  six  months  after  hisfaAer^i  deaths 
and  am  adfudicaiion  in  implement  having  been  kd  upon  the  muixdi 
many  years  after  tiie  death  of  the  father j-^held^  in  an  action  ofre* 
duction  at  the  instance  of  the  common  agent  on  the  sovis  hanhngri 
estate,  that  the  minute  ofsalcj  and  t/ie  adfudicaiion  in  imphmadj  and 
ciarter  and  sasine  which  hadjbllowed  thereon^  were  redueibk  under 
the  above  statute.  9.  The  creditor  also  found  barred,  persanali  except 
Hone,  JTom  founding  upon  the  minuU  ofsak. 

The  late  Dr  Glas  was  proprietor  of  the  lands  of  Longkerse  of 
Corntown,  and  of  Sheriff^muirlands.  In  January  181d»  his  son,  Wal- 
ler Stirling  Glas,  who  was  indebted  to  Pentlaad,  under  a  boad,  ia 
the  sum  of  L.  250Q,  entered  into  a  contraet  or  minute  of  sale  witb 
bim,,  whereby,  on  the  narratiipe,  that,  upon  his  father's  deatb,  ke 
would  be  <  entitle^  to  suooeed  to  the  lands  and  others  above  mea» 
'  tioned,'  and  in  consideration  of  the  prioe  of  L.  4200,  payable 
upon  a  title  being  given  to  the  property,  and  towards  which  ibt 
•um  in  the  bond  of  L.  2&0Q,  with  what  interest  might  be  due,  wsi 
to  be  imputed,  <  he  bound  and  obliged  himself,  his  heirs,  &e.  withia 

*  six  months  after  he  should  succeed  to  the  said  lands  and  otherSf 

*  to  execute  and  deliver,  upon  his  own  proper  charges  and  ex** 

<  penses,  a  valid  and  suflBcient  irredeemable  dispoaitiou  to  and  w 

<  favour  of  the  said  George  Pentland,  and  his  heirs  and  assignees, 
^  of  all  and  whole  the  lands  of  Longkerse,'  &c. 

Dr  Glas  died  In  1822,  leaving  debts,  as  alleged,  to  a  greater 
amount  than  the  value  of  his  property.  In  the  meanwhile,  Pent- 
land's  estates  were  sequestrated,  and  a  trustee  appointed ;  bat  the 
sequestration  was  recalled,  on  a  settlement  made  by  him  with  »^ 
creditors  in  1827. 

A  trust-disposition  was  afterwards  executed  by  him  (Dec.  183i>/ 
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of  all  his  property,  (iiicladiiig,  per  ozpressum,  his  right  under  the  81  Feb.  1835. 
above  minute  of  sale,)  in  &vour  of  certain  parties,  who  thereafter,    ^"^^V^^. 
(Nor.  1831,)  by  a  deed  of  devolution,  and  with  cmsent  of  Pent*  p^^'^p. 
land,  made  over  thdr  whole  right  in  favour  of  the  present  peti-  IUoojn 
tioner,  Thomas  Paton,  who,  in  order  to  complete  Peotland's  title 
under  the  minute  of  sale,  raised  against  Mr  Glas  (May  1833)  a 
snmmona  of  adjudication  in  implement,  concluding  for  adjudication 
erf  the  lands  in  question,  in  implement  of  the  foresaid  contract  of 
ssle^  in  common  form. 

Decree  of  adjudication  was  pronounced,  followed  by  charters  of 
adjudication  in  implement  from  the  si^>eriors  of  the  lands,  and  by 
infeftment. 

In  the  meanwhile,  Waller  Stirling  Gbs,  who  bad  made  up  titles 
to  his  father^s  property,  under  precepts  of  clare  constat,  also  became 
bankrupt.  He  first  obtained  a  process  of  cessio  bonoruniy  in  which 
Pentland  was  appointed  trustee ;  and  a  ranking  and  sale  of  his  he- 
ritable property  was  afterwards  brought  at  the  instance  of  certaiii 
of  his  creditors,  some  of  whom  had  been  creditors  also  of  bis  father, 
and  Mr  Renny  was  appointed  common  agent 

In  thia  process  a  petition  was  presented  by  Mr  Paton,  (Pent* 
land's  trustee,)  to  have  the  lands  in  question  struck  out  of  the  rank^ 
ing  and  sale,  on  the  ground  that,  in  virtue  of  the  titles  above  re- 
cited, they  were  the  petitiener's  property,  and  cQuld  not  be  taken 
or  sold  for  Mr  Glas's  debts.  On  the  other  band,  and  while  a  re- 
cord waa  in  preparation  on  this  petition,  the  common  agent  brought 
an  aotioQ  of  reduction  of  the  titles  which  bad  been  made  up  in  the 
person  of  Mr  Paton  under  the  adjudication,  and  the  Lord  Ordi* 
nary  took  the  case  to  report  to  the  Inner-House. 

In  answer  to  Patents  petition,  and  in  support  of  the  reduction!  it 
wa^  inter  alia,  pkaded  by  the  common  agent*-** 

1.  That  Walter  Stirling  Glas's  alleged  minute  of  sale,  in  Jsr*  Common 
Boary  1813»  binding  him,  during  his  fisther's  lifetime,  to  convey  his  pi^^' 
esLpected  inheritance,  within  six  months  after  his  father's  deaths 
&lls  under  the  act  1661,  e.  94,  by  which  it  ia  enacted,  <  that  nq 
<  r^t  Qt  disposition  made  by  the  apparent  heir,  so  far  as  the  same 

*  my  prejudge  his  predecessor's  creditors,  shall  be  valid,  unless  made 

*  and  granted  a  full  year  after  the  defunct's  death ;'  and  that  as 
Dr  Glas  had  left  debts  to  an  amount  much  larger  than  bis  properly, 
it  follows  that  the  petitioner  and  George  Pentland  cannot  derive 
any  benefit  from  the  minute  or  contract  founded  upon  Vy  tbem»  &e^ 
The  act  expressly  decbres,  that  no  right  or  disposition  by  the  ap- 
parent heir  shall  be  valid  to  the  injury  of  the  aneestor's  creditors, 
without  disdnguishing  whether  it  be  made  or  granted  before  or  ^ 
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2l^b.^l835.  after  the  ancestor  died,  unless  it  be  made  and  granted  a  full  yeir 
after  his  death.  And  the  views  of  the  Legislature,  as  ezpbuneJ  in 
the  preamble  of  the  statute,  call  for  a  liberal,  interpretation.  Mr 
Erskine,  accordingly,  in  reference  to  the  62d  chapter  of  the  flame 
statute,  observes,  that  it  has,  *  by  a  liberal  interpretation,  been  ei* 
<  tended  to  cases  not  expressed  in  the  letter  of  it;'  Ersk.  iL  12.34; 
see  also  Stair's  Decis.  19th  June  1668,  Burnett;  Fount.  26th  Feb^ 
1685,  Campbell;  BeWsPrincip.  3d  edit,  sect  1982,  p.  524;  (as  to 
the  present  statute,)  Magistrates  of  Ayr,  14th  June  1780,  Jtf.dl35. 
All  pacta  de  heereditate  vivends  are  viewed  un&vonrably,  and,  in 
older  times,  have  been  ever  found  to  be  unlawful ;  Lyle  v.  Tailieoo^ 
24th  Jan.  1650,  Browria  Sup.  i.  474 ;  Stewart  o.  Earl  of  Dandw- 
aid,  7th  Feb.  1753,  M.  9515;  Ekh.  Pact.  lUic.  No.  25.  In  re- 
ference both  to  the  nature  of  the  transaction  between  Walter  Sti^ 
ling  Glas  and  George  Pentland,  as  contra  bonos  mores,  and  to  tin 
general  scope  of  the  statute,  the  res  gestse  here  bring  the  case  no* 
der  its  sanction. 

•  The  minute  of  sale,  however,  seems  to  fall  under  the  very  work 
of  the  statute.  Nothing  is  more  usual,  in  common  language,  thai 
to  designate  an  eldest  son  as  an  apparent  heir  during  his  fiidiei^ 
life.  And  this  use  of  the  term  has  been  sanctioned  by  express  legal 
authority,  and  by  the  decisions  of  the  Court;  BrsL  ii.  12.34; 
Bell,  3d  edit  p.  524,  sect  1932  and  1983;  Magistrates  of  Ayr, 
14th  June  1780,  M.  3135. 

The  object  of  the  Legislature  would  be  completely  defeated) 
were  a  bond  or  contract,  g^nted  during  the  ancestor's  lifetime,  to 
be  kept  concealed,  like  the  one  in  question,  for  a  period  of  yeaiSt 
and  then  to  be  reared  up  as  a  valid  obligation,  capable  of  beiog 
made  the  ground  of  a  preference  by  an  adjudication  in  implemeot 

2.  The  adjudication  in  implement  cannot  make  the  minute  d 
sale  valid.  That  diligence,  and  the  subsequent  tides,  could  only  be 
in  fulfilment  of  the  previous  contract,  and  according  to  its  very  tenn% 
so  that  they  can  have  no  greater  effect  given  to  them,  than  if  Gitf 
had  granted  a  regular  voluntary  conveyance  within  six  montba  af* 
ter  Dr  Glas's  death,  which  would  have  been  clearly  reducible. 

3.  George  Pentland  and  the  petitioner  are,  in  the  partieolar 
circumstances  of  the  case,  and  by  the  acts  and  deeds  of  the  said 
George  Pentland,  barred,  personali  ezceptione,  from  founiUng  upon 
the  minute  of  sale  in  1813;  and  have,  besides,  both  judicially  and 
extrajudicially,  abandoned  all  right  under  that  minute,  and  arc  not 
now  entitled  to  found  upon  it  to  any  effect  whatever  *• 

•  There  were  a  varietj  of  odier  pleat  and  quettiont  raised  betweed  tlic  parties  v» 
it  IB.  unnecessary  to  notice,  as  they  were  not  disposed  of  by  the  Court ;  neither  iiit  sr* 
cessary  to  state  the  circumstances  upon  which  the  personal  objection  (which  wti  ■o*' 
tained  by  the  Court)  was  founded. 


No.  60.  COURT  OF  SESSION.  307 

.It  was  answered — 1.  The  statute  in  question  striked  only  at  vo-  21  Feb.  1835. 
luDtary  deeds  of  the  heir,  and  not  at  diiiirences  at  the  instance  of    ^'^'V^^ 
ik  creditors.    2.  Even  voluntary  deeds  are  not  struck  at  unless  pentiand  v. 
panted  by  the  heir  within  a  particular  period,  viz.  a  year  after  the  Renny. 
leath  of  the  ancestor.  Upon  the  same  principle  on  which  deeds  grants  Pum^ 
•idter  the  expiry  of  the  year  are  unchallengeable  under  the  statutCy  Fieai. 
Ms,  contracts  and  obligations  of  all  descriptions  whatsoever,  grant-> 
dhj  the  heir  before  the  death  of  the  ancestor,  are  equally  untouch- 
ed by  the  statute.     The  act  applies  only  to  *  apparent  heirs ;'  and 
BO  man  is,  in  the  eye  of  law,  an  *  apparent  heir*  until  after  the 
dnth  of  his  predecessor,  whatever  may  be  the  popular  understands^ 
ng  of  the  term ;  L4urd  of  Amiston  v.  Lord  Ballenden,  Nov.  1685 ; 
Bmane,  28,  No.  137,  Sig).  vol.  30 ;  Bell,  i.  730.     The  Legislar 
toe  had  no  intention  to  tie  up  the  hands  of  the  heir  anterior  to  the 
ia&.  of  his  predecessor;  all  that  was  intended  was,  that  for  a  year 
after  the  ancestor's  death,  in  other  words,  during  the  annus  delibe- 
|tt£,  he  should  do  nothing  to  make  the  situation  of  any  of  the  par^ 
tics  who  contracted  with  him  better  than  the  others,  who  cannot  do 
iligence  against  him.     In  the  present  case  the  statute  is  altogether 
anpplicable,  in  as  much  as  there  is  nothing  brought  under  challenge 
ine  by  Walter  Glas  within  a  year  after  the  death  of  bis  father. 
Ae  mmute  of  sale  was  executed  nine  years  prior  to  that  event. 
Walter  Glas  did  not  execute  any  voluntary  disposition  in  implement 
rfthe  contract  1813.     The  creditor  in  the  obligation  was  entitled, 
It  any  time,  to  go  on  with  all  manner  of  diligence  upon  the  contract. 
Ihe  contract  made  in  1813,  and  the  diligence  following  upon  it, 
IR  wholly  untouched  by  the  statute  in  question. 
*  Moreover,  the  object  of  the  act  was  exclusively  to  benefit  the 
Mhtors  of  the  ancestor  as  such,  and  the  creditors  of  the  heir  have  «,  . 

so  title  to  found  upon  the  statute ;  but  there  are  no  creditors  of 
"«  ancestor  in  the  field  to  try  this  question,  they,  by  neglecting  to 
Mdili^iioe  within  three  years  after  the  death  of  their  debtor,  having 
» the  preference  which  they  would  thereby  have  acquired,  and  hav- 
*K  become  mere  ordinary  creditors  of  W.  S.  Glas,  the  heir.  In 
'"^present  ranking  the  creditors  all  stand  in  the  same  predicament, 
**^g  a  pari  passu  preference  over  whatever  lands  may  be  sold. 
^  this  is  conclusive  against  the  title  of  the  respondents  to  found 
•a  the  statute,  which  was  intended  for  the  benefit  of  the  creditors 
« the  ancestor,  when  forming  a  separate  and  distinct  body,  and  pur- 
■»ng  for  their  own  interest  as  such. 

There  are  no  ground?  for  msdntaining  that  the  defender,  or  his 
^"^9  George  Pentiand,  renounced  the  right  arising  under  the 
•J««>U8  contract  of  1813,  which,  on  the  contrary,  Mr  Pentiand  and  . 
•occeisiYe  trustees  have  all  along  endeavoured  to  enforce. 
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The  Lord  Ordinary  made  ayisandum  to  tb6  Courts  with  cases. 
At  the  adrising^  Lard  Balgray  obterred — Tliat,  in  his  opinion,  the 
transaction  in  question  was  struck  at  by  the  statute  166L  The 
adjudication  in  implement  and  subsequent  titles  could  not  render 
the  transaction  valid,  if  the  original  contract  or  minute  of  sale  was 
challengeable,  because  they  could  only  be  in  fulfilment  of  that  con- 
tract, and  must  be  presumed  to  have  been  followed  out  in  ipsissimis 
verbis  thereof.  His  Lordship  had  always  considered  it  to  be  undoubt* 
ed  law,  since  the  passing  of  the  statute,  that  no  apparent  hehr  could 
legally  dispose  of  the  estate  of  his  predecessor  until  the  lapse  of  a  year 
after  his  death ;  and  that,  if  he  did  so,  the  disposition  was  null  and  void. 
His  Lordship  thought  that  this  had  long  ago  been  settled  by  the 
decisions  of  the  Court;  and  there  was  one  judgment  to  that  effect 
soon  after  the  date  of  the  act,  reported  by  Harcarse,  No.  144,  voa 
Alienation.  The  ease  of  Taylor  was  also  referred  to  by  Bankton, 
b.  iii.  t.  5,  §  67,  though  the  date  was  erroneously  given  by  his  Lord* 
ship.  The  true  date  was  Nov.  1 747,  instead  of  Nov.  1647,  Kam^ 
Rem.  Dec.  2.  142 ;  Elchiesj  Frauds  No.  17,  3f.  Si2a  Then  came 
the  case  of  Campbell,  in  1685,  referred  to  by  the  pursuer,  and  re- 
ported by  Lord  Fountainhall,  and  the  case  of  the  Magistrates  of 
Ayr  in  1780,  also  quoted  by  the  pursuer,  and  referred  to  by  Mr 
Bell,  3d  ed.  p.  524,  §  1932.  His  Lordship  also  thought,  that,  in- 
dependently of  this  objection,  Mr  Pentland  had,  by  his  proceedings 
under  Glas's  cessio,  and  other  acts  and  deeds,  completely  barred 
himself  from  founding  upon  the  minute  of  sale. 

Lord  Mackenzie  spoke  to  the  same  effect,  and  in  these  opinions 
the  other  Judges  appeared  to  concur. 

Their  Lordships  dierefore  pronounced  the  following  interlocutor: 
*  The  Lords  having  advised  the  application  for  Thomas  Paton, 

<  trustee  for  George  Pentland,  and  the  action  of  reduction  repea^ 

*  ed  therein  at  the  instance  of  the  common  agent  and  creditors  of 

*  Walter  Stirling  Glas,  with  the  record  and  cases  for  the  parties, 

*  and  heard  counsel,  they  refuse  the  desire  of  the  petition  to  strike 

*  the  lands  of  Longkerse  of  Comtown  and  Sheriff-muirlands  out  of 

<  the  sale,  and  reduce,  decern  and  declare  in  terms  of  the  coada'' 
'  sions  of  the  summons  of  reduction :  find  the  petitioner  and  de- 

*  fender  in  the  reduction  liable  in  the  respondent's  and  pursuer's  ex^ 

*  penses :  appoint  an  account  thereof  to  be  put  in,  and  remitted. 

Lord  Cockhum,  Ordinary.      For  Pentlwid'i  Trustee,  Dean  tfFte.  fBopitJ  ^'^«*^- 
Alt  Skene,  ChrisHeoii.  Eo.  Roy,  W.  S.  and  Wm.  Batny,  W.  a  Agent*. 

D.  Clerk.' 

C. 
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Ho.  hXl.  2lgt  Febnary  1885. 

LOVE  AMD  MACLAREN^  with  concurrence  of  th£  Lord 

Advocate, 

Affainti 

RAILTON. 

PiUKXSi^ — I^ATUTE  1701. ^^liAVKnvvT^--^ A  poTiy  kamnfff  upon  a 
wafnait  rfihe  Sheriff,  amndtUd  to  priwn^  fit  trial,  on  chatye  of 
ttrtam  crimaidl  procMiing^,  an  individual  who  toaa  txfierwardi  li^ 
berated  tender  the  act  1701,  and  the  same  party  having  thereafter, 
emiprindpMy  upon  the  mme  grounds,  presented  a  petition  and  eam- 
tMu  to  the  Court  of  Session  against  the  same  individual,  pf aging 
dmr  Lotdsliipe  ^  tajbid  that  the  conduct  of  (the  respondent)  in 

*  Ae  digerent  respects  before  set  firth,  in  so  fir  as  the  petitioners  are 

*  ftspediody  concerned,  was  grossly  illegal  and  culpable,  and  that 
i  *ftr  [reqwndent)  is  not  a  Jit  and  proper  person  to  discharge  any 

*  office  M  the  sequestrated  estate  of  the  said  (petitioner,)  and  to  in- 
^fiet  suA  pwnehment  or  censure  on  the  said  (respondent,*)  tfc.  *  as 

*  wu^  seem  proper,'  Sfc^^held,  1st,  in  so  fir  as  related  to  the  criminal 
>  diarges,  on  which  Hie  proceedings  brfore  the  Sheriff  had  been  taken, 
t  thaikepetitiUm  andeotr^Mntwas,  intiriue  of  these  proceedings,  in* 

competent,  the  only  competent  procedure,  thereafter,  being  by  a  re* 
flktr  Ubd  wilhin  sixty  days,  or  by  criminal  letters  before  the  Court 
ifJustieiary;  and,  idly,  fond  with  regard  to  the  general  declaratory 
tsfubmonsi  ^  haoe  it  found  that  the  said  respondent  was  *  not  afU 
^  asd  proper  person  to  discharge  any  office  tn  the  sequestrated  estate 

*  (fthe  petitioner^*)  that  such  a  declaratory  conclusion  could  not  com- 
'  fdesSy  be  made  the  subject  of  a  petition  and  complaint. 

Tnpetitioiier,  Love,  became  bankrupt,  and  was  ^eqoestrated ;  and 
tk  other  pet]ti<»ier»  Maclaren,  and  the  respondent  Rdlton,  were 
Mqpetiton  for  the  office  of  trustee  on  Love's  sequestrated  estate, 
^  question  of  oompetitifMi  being  in  dependence. 

In  August  1834,  Love,  with  the  concurrence  of  the  procurator- 
Wilf  presented  a  petition  and  complaint  to  the  Judge  Ordinary 
^pinstthe  respondent  Railton,  setting  forth,  inter  alia,  1st,  that  he 
^  concocted  and  got  up  a  false  and  fiibrieated  minute,  relative  to 
^  meeting  for  election  of  an  interim  footer,  on  21st  July  1834  i 
^  2dl J,  that  he  had  used  that  iftiflute  in  certain  judicial  prooeed* 
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ngs,  which  he  had  instituted  in  the  names  of  some  of  the  crediton, 
without  their  authority  or  knowledge,  &c.,  and  praying  the  SketilF 
to  grant  warrant  for  apprehending  and  bringing  the  said  Edwaid 
Railton  and  William  Hunter  before  you  for  examination,  qMU 
the  subject-matter  of  the  foregoing  petition  and  comphbt,  sad 
crimes  there  referred  to;  and  thereafter  to  commit  the  said  Edward 
<Railton  and  William  Hunter  prisoners  to  the  jail  of  Glasgow, 
therein  to  remain  until  liberated  in  due  course  of  law,  and  gnofi 
wanant  to  cite  and  precognosce  witnesses  in  common  form.' 
The  Sheriff  granted  warrant  as  prayed  for,  and  the  respondent 
was  brought  up  for  examination,  and  examined.  A  precognidon 
was  tal^en,  and  the  respondent  was  committed  for  trial.  He  mide 
intimation  under  the  act  1701,  was  thereafter  liberated  on  bail,  and 
the  period  under  the  statute  expired  without  criminal  letters  beiag 
served  upon  him. 

Thereafter  the  present  petition  and  complaint,  (with  the  cm* 
currence  of  the  Lord  Advocate,)  was  presented,  setting  forth  the 
two  charges  above  recited,  and  also  that  the  respondent  bad  altered 
and  manufactured  certain  affidavits,  in  order  to  make  fictitious  vottf 
in  his  own  favour  at  the  election  of  trustee ;  and  praying  the  Court, 
inter  alia,  <  to  find  that  the  conduct  of  the  said  £dward  RailtoD,  in 
^  the  different  respects  there  set  forth,  &c.  was  grossly  illegd  and 

*  culpable ;  and  that  the  said  Edward  Railton  is  not  a  fit  and  pro- 
^  per  person  to  discharge  any  office  in  the  sequestrated  estate  of 

*  .the  said  John  Love ;  and  to  inflict  such  punishment  or  censure  m 

*  the  said  Edward  Railton,  or  otherwise  to  deal  with  him,  as  to 

*  your  Lordships  may  seem  proper,'  &c. 

•  At  the  advising  of  this  petition,  with  answers,  (which  contained 
a  denial  of  the  charges  above  recited,)  an  objection  was  staled  to 
the  competency  of  the  petition  and  complaint,  on  the  ground,  It^ 
That  the  Court  did  not  possess  jurisdiction  to  inquire  ioto  tie 
charges  for  the  purpose  of  awarding  censure  or  punishment,  in  re- 
spect that  the  respondent  was  not  a  member  of  Court ;  and,  2dlyi 
Because  although  of  the  nature  of  a  criminal  accusation,  no  list  of 
witnesses  had  been  annexed  to  the  petition  :  and  the  Court  ordained 
the  parties  to  lodge  minutes  of  debate  on  the  question  of  compe- 
tency of  this  petition  and  complaint,  and  therein  to  state  the  eooise 
of  practice  as  to  the  annexing  of  lists  of  witnesses  to  such  petitions 
and  complaints,  &c. 

In  support  of  the  competency  it  was  pleaded — That  Mr  Railttio 
i^s  amenable  to  the  Court  as  a  notary  duly  admitted ;  2dly,  in  so 
far  as  it  was  alleged  by  him  that  he  was  a  practising  law-agent ;  and, 
3d,  because  he  was  a  party  in  a  depeiiding  process  in  the  Couttf 
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widi  referieDoe  to  which  process  the  alleged  malTersations  were  com-  21  Feb.  1835. 

nittedy  and  throogh  the  mediam  of  which  he  was  seeking  to  commit    ^^^^v"^^ 

Tcrjr  gross  injusticey  as  well  as  to  commit  a  great  indignity  towards,  m^^^^ron  v. 

the  Court;  and  various  cases  were  referred  to,  where  similar  delin-  Raiiton. 

qnendes,  in  regard  to  depending  processes,  had  been  brought  nn-  p  J^J[^ 

der  the  cognisance  of  the  Court,  by  petition  and  complaint,  and  Pleas. 

which  were  noticed  in  the  printed  Acts  of  Sederunt ;  Cochran  v. 

Birr  and  Speiiee,  6th  July  1739;  Russell  v.  James  Adie  and  Marion 

Shaw,  28th  July  1739 ;  Buchanan  v.  James  Wilson  and  Thomas 

FUlipps,  12th  July  1740;  William  Fraser,  28th  Feb.  1741;  Denham 

fi  Daniel  Aitken,  7th  Feb.  and  2d  June  1750 ;  Leith  Ropery  Co; 

ft  Robert  Wells,  20th  July  1751 ;  Robert  Raebum,  20th  Dec.  1760; 

William  Dunbar,  26th  Feb.  1762 ;  John  Marshall,  11th  Feb.  1763; 

Mo  Rankin,  31st  Jan.  1786;  Robert  Wright,  26th  May  1812 

Janes  Blair  Hunter,  1 1th  March  and  28th  June  1818 ;  James  Lyon 

nd  Alexander  Mackenzie,  lOth  June  1819. 

'  %  That,  with  regard  to  the  want  of  the  list  of  witnesses,  it  had 

nerer  been  the  practice  in  the  Court  of  Session  to  hold  it  necessary 

dnt  the  compbiint  should,  in  the  first  instance,  be  accompanied  with 

alistof  witnesses,  although,  in  the  interlocutor  allowing  probation, 

the  Court  sometimes  ordered  a  list  of  witnesses  to  be  served.     In 

triab  before  the  Court  of  Justiciary,  indeed,  the  indictment  or  cri- 

aioal  letters,  when  served,  must  be  accompanied  with  a  list  of  wit- 

Bcses;  but  the  necessity  was  enjoined  by  the  statute  1672,  c  16. 

Bat  there  was  no  such  provision  in  regard  to  procedure  before  the 

Court  of  Session ;  nor  had  it  ever  been  the  practice  to  append  a  list 

sf  witnesses  to  a  petition  and  complaint,  whether  at  the  instance  of 

the  Lord  Advocate,  or  at  the  instance  of  a  private  party,  with  his 

concurrence ;  but  it  was  only  necessary  to  refer  to  the  later  cases 

reported  by  Shaw  and  Duulop ;  the  Lord  Advocate  v.  Jameson, 

20th  Nov*  1821,  JL  S.;  Lord  Advocate  v.  Hay,  12th  Dec.  1821, 

uul  17th  Jan.  1822,  A.  S.  ;  Maclachlan  and  Black,  15th  Dec.  1821 ; 

Stoddart  r.  Duncan,  22d  Jan.  1822 ;  Bell  v.  Stewart,  26th  Jan. 

1622;  Macalister  and  Husband  v.  Orr  and  others,  21st  Feb.  18||22 , 

Biiliie  V.  Waddell,  March  1.  1822 ;  Lord  Advocate  v.  Prentice ; 

Mareh  8.  1822;    Lord  Advocate  v.  Duncan,  2l8t  Jan.   1823; 

Dvke  of  Athol  v.  Dalgleish,  26th  June  1823;  Jack  v.  Pearson, 

9d  Joly  1833,  {A.  5.  p.  42)  ;  Gilfillan  v.  Ure  and  otiiers.  May  18. 

1824;  Campbell  v.  Macgown,   lOth  July  1824;   Henderson  v. 

Swag,  lOdi  Dec.  1824;  Murray  v.  Thompson,  15th  Dec.  1824; 

Mmillan  v.  Hamilton,  lOth  Dec.  1825 ;  Maclachlan  v.  Carson, 

16th  Feb.  1826;  Lockwood  o.  Davidson,  21st  Dec.  1826;  Macfarr 

Wo.  A.  B.,  6di  March  1827 ;  Keltic  v.  Wilson,  18tii  Dec.  1828 ; 

lohnston  v.  Small,  14di  Jan.  1829 ;  Robertson  o.  Macdonald,  16t^ 
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»1  Feb.  1835.  Jan.  1639;  Muckenzie  v,  Mflgtstmtes  of  DingwaU^  July  1688) 
Anderson  t;.  Spence,  37th  May  1880 ;  Mackenaie  v.  WaULcr,  Wk 
Jone  1831 ;  Lord  Advocate  v.  Blair  Hunter,  11th  March  16ia 

3.  With  regard  to  the  proeeedings  before  the  Sh^ff,  the  reftsoi 
that  the^e  were  relinquished  wa8>  that  it  wae  found  that  it  woaUi  be 
neoeseary  to  bring  subeequent  acts,  or  acts  subsequently  dtscov«red| 
under  the  notice  of  the  Court,  by  the  pesent  petition  andecmipbiiU; 
and  it  was  thought  that  it  might  afford  room  for  cotnplaiDt,  if  the  is* 
spondeut  trere  prosecuted  before  the  Sheriff,  or  in  the  criminid  csorti 
and  at  the  same  time  complained  of  to  the  Court  of  SesdoO)  m  rt- 
lation  to  similar  charges ;  and  it  was  therefore  resolved  to  iocbdt 
the  whole  in  one  complaint;  and^  at  all  erents,  the  objection  applied 
only  to  part  of  the  charges,  and  these  iiot  the  most  serioiis. 

4.  As  to  the  present  complaint  being  barred  by  the  depeadenot 
of  the  competition  for  the  office  of  trustee^  it  was  that  very  dqMa* 
dence,  supposing  there  was  no  other  ground,  which  made  di^  ciw* 
plaint  competent*  The  oomplainers  could  not  have  insisted  la  their 
present  demand  by  a  mere  motion  in  the  competition,  add  tbs 
charges  now  made  could  only  be  brought  forward  in  the  shape  ofi 
comphdnt 


Defender's 
Fleas. 


To  the  competency  of  the  peUtion  and  complauit  it  was  okjecttd^ 
1.  In  80  far  aa  relates  to  the  demand  for  a  general  dedarstof 
findingi  that  the  respondent  is  not  a  fit  and  proper  petaon  tsdii' 
eharge  any  office  in  the  sequestrated  estate  of  John  Lo^e,  the  cOSh 
plaint  is  clearly  incompetent*  1st,  In  regard  to  the  office  of  tna* 
teey  the  qualifications  of  the  respondent  are  already  the  subject  tf 
discussion  in  the  proper  place,  vis.  in  the  competition  for  thatoSe^ 
In  that  process,  it  is  competent  to  state  every  personal  objeodos  ts 
either  of  the  candidates ;  and  M  the  objections  now  stated  bere^  ac- 
cordingly, have  been  brought  in  that  process,  in  which  arecoidwa«itt 
preparation,  and  in  which  they  would  have  been  duly  dispoisd  of; 
and,  3d,  With  regard  to  any  other  office  in  LfOve'a  seqneitratiottr 
for  which  the  respondent  was  not  a  candidate,  the  proposed  geoeiii 
character  of  ineligibility  was  quite  preposterous.  As  well  niiglit  the 
Court  be  called  upon  to  dedare,  that  the  respondent  is  not  a  fit  simI 
proper  person  to  discharge  the  office  of  trustee  in  the  sequestrated 
estate  of  any  third  bankrupt  party ;  and  neither  the  bankrupt  bifln^ 
nor  Madaren,  bad  any  right  or  title  to  bring  such  a  dedaiator. 
.  8.  In  so  for  as  relates  to  the  conclosion  for  punishmentor  eenwer 
the  complaint  is  also  incompetent  and  irregular.  In  tlHS  point  of 
view  it  is  a  criminal  complaint,  and  the  proceedings  before  the  She* 
riff  not  only  establish  the  criminal  nature  of  the  charges,  but  they 
give  rise  to  a  fotal  objection  to  the  present  complaint.    Under  theie 
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fioeetdbig^  the  reapondeni  bad  Mmpetently  obteiiMd  tkt  proteo*  dl  F^b.  1B3&; 

tioD  of  the  statute  1701,  and  the  complainer  was  not  entitled  to  de«    ^""^V^ 

|iriye  him  of  that  protection.     It  was  the  duty  of  the  complainer,  M«cUtt«D  v. 

if  he  meant  to  follow  ovt  the  charge  at  all,  to  have  served  a  regular  Raiiton. 

UkA  viAin  sixty  dajrs.    Had  he  done  sd»  the  respondent  would  hare  pe^nder** 

hi  the  benefit  of  a  minute  and  accurate  statement  of  the  charge,  of  Pleas. 

int  regular  inducisB  of  a  Ust  of  witnesses,  and  of  a  peremptory  diet 

Mot  having  served  a  libel  in  due  time,  it  wasi  under  the  aet  1701^ 

iMompetent  for  the  oomplainer  to  proceed  against  the  respondent 

ii  any  other  way  than  by  criminal  letters  in  the  Court  of  Jus«- 

tidsry;  in  which  case  alSQ»  the  respondent  would  have  had  all  the 

ks^  above  mentiohed*     But  having  fiiiled  to  serve  his  libel  in 

due  tune,  and  not  venturing  to  resort  to  criminal  letters  in  the  Court 

if  Joiticiaryi  it  was  in  vain  for  the  oomplainer  to  attempt  now  to 

aape  oat  of  the  position  into  which  he  had  brought  his  accusatioat^ 

lad  to  render  nugatory  the  act  1701,  by  bringing  his  prosecution' 

fcr  punishment)  as  it  were^  in  the  Court  of  Session,  by  tfiis  petition 

lad  oomphinty  without  regard  to  time,  without  a  list  of  witnesses,  and 

vithoot  any  of  the  proper  formalities*     It  was  the  petitioner  who 

(hose  to  put  the  petitioner  within  the  act  1701,  by  taking  the  cri^ 

iUDsl  proceedings  before  a  magistrate,  and  obtaining  the  warrant  oC 

cttBHsitnent,  until  liberated  in  due  course  of  law.     From  that  act 

ttoie,  of  necessity,  under  the  statute,  the  right  of  being  able  to  re* 

goiale  the  proceedings  in  terms  of  the  act^  and  of  securing  the  modei 

if  trial  therein  provided,  and  all  the  other  protections  of  the  statutes 

The  only  exception  from  the  operation  of  the  act  1701,  after  a  eri< 

Wal  warrant  of  commitment  had  been  granted,  was  in  the  case 

•f  Doncan  «•  the  Lord  Advocate,  decided  by  this  Court,  and  af^. 

fnMd  by  the  House  ct  Lords,  28tb  June  1835,  Wilson  taid  Skanf$^ 

4ffed  Cateif  p^  60&     But  the  decision  in  that  case  went  entirely 

upsB  the  ground,  that  the  offence,  (thac  of  fraudulent  bankruptcy,) 

vai  cognisable  only  in  the  Court  at  Session. 

S-  With  r^;ard  to  the  want  of  a  UsC  of  witnesses,  the  proceed* 

lop  before  the  Sheriff  had  given  the  charges  against  the  respon-^ 

dent  the  character  of  accusations  for  crime,  and  therefore  clearly  ren- 

^^^  such  a  Bst  necessary.     But  independently  of  this,  both  die 

bna  of  the  present  proceeding,  and  the  nature  of  the  chaises, 

iBidied  the  necessity  of  a  list  of  witnesses.     There  may  have  oeen 

nany  cases  in  which  this  form  has  been  overlooked,  and  no  obliga- 

^  taken.    But  in  the  case  of  Macdonnell  v.  Cameron,  12th  June 

1824,  there  was  a  deliberate  decision  of  the  Court,  finding  that  such 

^  list  was  equally  necessary  in  a  case  of  firaudulent  bai^oruptcy  as 

IS  a  criminal  indictment. 

4*  It  was  also  maintained  generally,  that  under  the  charges  brought 
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had  jarisdiction. 


Love  and 
Maclaren  o. 
BAilton.  ; 


Judgment. 


Opinion  of 
Court. 


The  Court  unanimously  found  the  petition  and  complaint  incom- 
petent, and  refused  the  desire  thereof,  and  found  the  respondent 
entitled  to  expenses,  &c 

Their  Lordships  held,  that  so  far  as  the  charges  against  the  re* 
spondent  were  of  a  criminal  nature,  and  had  been  made  the  subject 
of  criminal  proceedings  before  the  Sheriff,  the  complainer  had  eooh 
pletely  barred  himself  from  proceeding  in  the  petition  and  com- 
plaint, supposing  it  to  have  been  otherwise  competent     He  had 
selected  his  forum,  and  criminal  proceedings  had  been  taken  before 
the  Sheriff,  after  which,  the  only  competent  procedure  for  the  com* 
plainer,  (if  he  intended  to  perserere  in  the  charge,)  was  either  to 
have  served  a  regular  libel  upon  the  respondent  within  sixty  daya^ 
or,  after  that  period,  to  have  proceeded  by  criminal  letters  against 
him  before  the  Court  of  Justiciary ;  but  it  was  not  now  competent 
for  him  to  proceed  by  a  petition  and  complaint  before  the  Comrt  of 
Session,  and  thus  to  evade  the  operation  of  the  statute  1701.     With 
regard  to  the  remaining  charges,  so  fieu:  as  related  to  the  qualifica- 
tions of  the  respondent  to  be  trustee  on  the  sequestrated  estate  of 
the  petitioner,  and  to  the  punishment  that  might  be  due  for  the  al- 
leged delinquencies,  that  was  a  matter  which  would  be  disposed  of 
in  the  competition  which  was  now  depending;  that,  if  the  chaiges 
were  established  in  that  proceeding,  the  Court  had  power  to  make 
any  award  which  would  meet  the  justice  of  the  case,  whether  as  re- 
garded the  right  to  be  appointed,  or  the  punishment,  if  any,  that 
should  be  inflicted :  and  as  to  the  general  declaratory  conclusioiis 
against  him,  to  have  it  found  that  he  was  not  a  fit  or  proper  person 
to  discharge  any  other  office  on  the  sequestrated  estate,  (about 
which  there  was  no  competition,)  that  was  of  the  nature  of  a  deda- 
ratory  action,  and  could  not  competently  be  brought  forward  in  a 
petition  and  complaint,  so  that  the  present  proceeding  was  out  and 
out  irregular  and  incompetent 

For  the  Petitioner,  Skene,  A.  M'NeUi  Alt.  Dean  qfFac  (Rope,)  SoL-Gmu 

(M'NeJL)        C.  JF*.  Daad$on,,W.  S.  and  John  CuBen^  W.  S.  Agents.         B. 
Clerk. 

c. 
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SECOND  DIVISION. 

No.  LXIL  2l8t  February  I83S. 

H.  A.  DOUGLAS  and  Others,  (Stein's  Assignees,) 

against 
GEORGE  DUNLOP  &  COMPANY. 

Sasine. — Competition. — An  vrfeftment  taken  upon  the  \lth  Julyy 
and  recorded  m  the  Blister  of  Sarines  upon  the  llth  September^ 
fimdtobe  preferable  to  another  infifiment  taken  upon  the  20rA  Jubf^ 
and  presented  along  with  the  other^  and  also  recorded  on  the  llth 
Sqitember. 

Upon  the  17th  day  of  July  1811,  John  Hogg  and  his  wife  ezecu'- 
ted  a  bond  and  disposition  in  security  over  a  tenement  of  hooses 
behmging  to  them  in  Greenlaw,  in  &vour  of  Dunlop  and  Com- 
pany, for  secority  and  payment  of  L.129  :  6 :  2;  and  infeftment 
pan^d,  upon  the  same  day,  in  favour  of  the  disponees. 

On  the  20th  day  of  July  1811,  Hogg  and  his  wife  executed  a 
bmd  and  disposition  in  security  over  the  same  tenement  in  Green- 
kv,  in  &FOur  of  Mr  Stein,  in  security  for  the  sum  of  L.140 ;  and 
isfeftment  was  passed,  upon  the  same  day,  in  favour  of  Mr  Stein.' 
'  Bothinstmmeotsofsasine  were,  upon  the  llth  day  of  September 
1811,  presented  to  the  Keeper  of  the  Particukir  Register  of  Sa«> 
iiBet  at  Greenkw,  by  the  same  person,  and  at  the  same  time^  viz. 
betwixt  the  hours  of  1 1  and  12.  Both  instruments  were  entered  in 
die  Minute-book,  and  were  duly  recorded.  The  sasine-  of  Dunlop 
and  Company  stands  first  in  point  of  order  upon  the  record. 

Is  1819,  Dunlop  and  Company  sold  the  tenement  of  houses  In 
V^ettion  to  Purves,  tailor  in  Greenlaw,  for  L.800,  and  granted  a 
fiipoeition,  upon  which  Purves  has  since  possessed  the  subjects  and 
drawn  die  rents.  The  sale  was  conducted  by  Mr  Wilson,  who  was 
agent  both  for  Mr  Stein  and  Dunlop  and  Company.  Wilson  paid 
Dodop  and  Company  the  amount  of  their  chum,  with  interest  and 
^Dses,  and  retained  the  bahmce  in  his  own  hands. 
'  Mr  Stem's  assignees,  in  1826,  raised  an  action  against  Dunlop 
and  Company  and  Purves  for  payment  of  the  L.140,  with  interest 
once  1811,  and  expenses. 

The  defences  for  Dunlop.  and  Company  were— 
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21  Feb.  1835.       I.  The  infeftmeiit  in  favour  of  the  defenders  having  been  fint 
^*^^^^    taken  and  first  recorded,  was  preferable  to  the  infeftment  in  favour 
^Sr.."^   of  Mr  Stein. 

Duniop  &  Co.      2.  The  subjects  having  be^n  loid  by  the  agent  of  both  the  heri- 

Defendert'      ^^^^  Creditors,  and  he  having  paid  to  the  defenders  no  more  than 

Pleas.  th^  ftmount  of  tbeir  debt,  retaining  the  balance  as  the  tgtat  of 

Stein's  assignees,  the  defenders  are  not  liable  to  account  for  tbat 

balance. 


The  Lord  Ordinary  having  heard  parlies  on  the  closed  record, 

pronounced  the  following  interlocutor : 

,  ^  The  Lord  Ordinary  having  considered  the  dosed  record,  aed 
heard  parties^ procurators  thereon,  andmade  avisandom,  finds,  Thst 
the  defenders,  by  virtue  of  awne  bearing  date  the  I7th  July  lAll, 
aa  recorded  in  the  register  of  saidnes  on  the  11th  September  1811, 
obtained  a  valid  and  effectual  preference  over  the  suhjeet  in  ques- 
tion, for  the  debt  expressed  in  their  bond  and  disposition  in  seea- 
rity  narrated  in  the  record,  and  all  interest  and  ejq)ease%  ageiiul 
any  claim  competent  to  the  pursuers,  in  right  of  John  Stein,  by 
virtue  ot  the  bond  and  disposition  in  security  narrated  in  the  sa» 
aons  and  record,  and  the  sasine  following  thereon,  of  date  the  SM 
July  1811,.  and  recorded  on  the  said  11th  September  1811 ;  aa4 
to  this  extent  sustains  the  dtefences. 
Noii.^^^  The  Lord  Ordinary  has  a  clear  opinion  on  the  point 

f  determined  by  the  interlocutor.  It  is  a  question  of  importaoee; 
but  he  thinks  that  no  other  judgment  would  be  either  jutt  or  srfa 
*  The  sasine  of  the  defenders  is^j^  in  daUk  That  cerCsialy 
doea  not  detarmine  the  question  of  preference,  aeoordang  te  As 
ruling  statutes ;  but  it  may  not  be  altogether  foreign  te  the  qosi» 
tien  ctpriarify  of  ngiiiraiion  on  the  £eiott  in  this  record* 
<  By  the  statute  1617,  sasines,  if  recoided  within  sixty  daysafitsf 
their  respective  dates,  were  preferable  according  to  their  pnarilg 
in  data^  That  act  being  thoeght  defective  in  respect  of  Ae  prin- 
ciple of  the  system  of  registrasien,  the  acts  1698^  ci  13  and  e*  14| 
were  passed.  The  first  declared,  tbat  all  m«nes  should  be  pre* 
femble  '  according  to  the  date  and  priority  of  the  reyistratiimid 

<  the  sasines,'  &a  But  it  being  known  from  experience  that  theie 
might  be  delay  in  making  the  re|fistration  after  a  sasine  was  pre- 
sented to  the  keeper,  it  was  readily  perceived  that,  after  the  pve* 
ference  was  made  to  depend  on  the  priority  of  registratien,  vndae 
partiality  and  Injustice  might  tatce  j^ace,  unless  a  preoiae  and  ds* 
finite  rule  were  laid  down  for  determining  both  the  daie  and  tbt 
priority  of  the  legal  aet  of  registratien.    Therefere  (ihe  saeoeediDg 
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f90^  c  14,  VTM  passtd,  which  provides,  *  That  all  the  ksepeh  of  21  iTeb.  l8Si> 
^ the  said  regiBters  shall  keep  minute-booka  ef  all  the  writs  pre-     ^-^t* 
<<  aeiited  to  them  to  be  registeredjn  theif  several  registers,  express^  Others^. 
^  iskg  the  day  and  hour  when,  and  the  names  and  designations  of  Duslopa  0». 
^  the  prisons  by  whom,  the  said  writs  shall  be  presented,  and  that 
^  the  aaid  minute  be  immediaiefy  signed  by  the  preBentir  of  the  writ^ 
^  and  also  by  the  keeper^  and  pal;ent  to  bH  the  lieges  who  shall  de- 
^  sire  ioapection  of  it  praiU.     And  that  the  writs  akaU  h$  registratt 
^  eataeSjf  aecoriinff  to  the  order  efthe  said  minuU^oeh^  &e. 
,  ^  The  statute  says,  that  the  minute  shall  express  *  the  day  and- Acwii* 
t  when  the  writ  was  presented.     The  Lord  Ordinary  apprehendsi 
^  theft  fat  apeaking  tAAa  beur^  ther^  eould  be  no  intention  to  limit 
)  the  questioa  eitiier  of  date  or  priority  ef  registration  to  the  separate 
'  measured  period  of  sixty  mintites  in  the  usual  redcpning  of  tim^ 
'  ie  a  day ;  but  that  it  was  implied  in  the  term  Amct,  that  there  might 
^he  an  equally  clear  case  of  priority  within  the  minutes  e£  the  satnt 
^  nsmimd  Aeiir.     It  meant  the  precise  paint  of  time  in  a  day.     In 
f  ysaeticey  no  doubt,  it  has  not  been  usual  to  enter  the  ftmoti<msof 
^  time  in  the  minnt^book,  it  being  thought  enoiigh  to  state  that  th6 
>  wilt  was  presented  ietmeen  the  hours  of        and        •      But  look- 
ing to  the  pmotioal  opemtion  of  the  statute,  on  what  priaciple  bat 
this  been  held  suffieient  7   Evidently  because  the  statute  itself  has 
presided  another  sure  test  for  fixing  the  priority.     The  minute 
moat  be  made  immsdiatefy  en  the  writ  being  presented^  and  must 
be  signed  by  the  presenter  and  the  keeper  ;  and  the  ^ual  regis^ 
tnftien  of  the  writs.must  be  in  the  precise  order  of  the  minute-book: 
There  can  never,  therefore,  be  any  difficulty  when  the  asinute-* 
hook  aqd  registers  are  made  up,  simply  in  the  ordinary  form,  of 
telling  with  ofHoiiiiJ^  which  of  two  sasines  is,  according  to  the  sta- 
tute, the^st  in  date  and  priority  of  legistration,  whether  they  were 
both  presented  within  the  isame  nominal  hour  of  the  day,  of  in 
different  hours.     The  order  of  the  mini&tes,  as  subserihedj  and  the 
registDatiooa  following  it,  must  fix  the  point  ccmclttsivety,  if  th^ 
statute  is  at  all  effeetual  to  its  purpose. 

*  A  case,  no  doubt,  may  be  figured,  though  apparently  it  has  never 
ocenrredt  ef  hoc  persons  presenting  two  sasines  at  the  very  same 
iastant ;  and  it  may  be  asked,  how  such  a  case  is  to  be  regulat^d 
aader  the  statute  ?  It  is  not  necessary  here,  more  than  in  any  other 
qaestien,  te  resolve,  a  supposed  difficulty  which  does  not  arise  in 
the  case  beioire  the  Court.  9nt  the  Lord  Ordinary  has  little 
dooht  how  audi  a  qme  must  be  extricated  if  it  did  not  oecnn  The 
keeper  CQuld  net  arbitiarily  prefer  the  one  saline  te  the  other»  ittid 
l|e  eoald  not  compel  the  one  presenter  to  yield  to  the  ether  in  tfie 
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21  Feb.  1835. 


Douglas  and 
Others  o. 
Dunlop  &  Co. 


priority  of  the  minute  to  be  sabscribed.    And,  therefore,  althon^k 
the  statute  is  silent  on  the  matter,  the  natare  of  the  finct,  with  re- 
ference to  the  keeper's  prescribed  duty,  would  render  it  iodis* 
pensable  that  he  should,  in  some  form,  make  a  ndmde  of  HuUm 
sasines  as  presented  at  the  same  time,  and  have  that  minute  sub- 
scribed by  both  the  presenters  and  himself;  and  that  he  shonU 
afterwards  make  the  registrations  in  such  a  way  as  to  exhibit  oa 
the  face  of  the  register  that  there  was  no  actual  or  legal  priority  of 
the  one  before  the  other.     Some  such  course  would  arise  out  of 
the  necessity  of  the  case ;  because  the  keeper  could  not  make  a 
minute  of  either  before  that  of  the  other,  without  violatii^  his  ex- 
press duty  and  incurring  the  penalties  of  the  statute.     And  whea 
the  register  .was  so  made  up,  the  fact  would  be  seen  in  ity  out  of 
which  the  question  of  pari  passu  preference  might  arise.  ^ 
<  But  there  is  no  such  case  here.     The  minute-book  and  the 
register  are  in  the  usual  form ;  the  minute  of  the  sasine  of  Dunlop 
and  Company,  subscribed  by  ike  presenter  and  the  keeper  vrithout  asj 
qualification^  being  first  in  the  minute-book ;  and  that  of  Stein^ 
also  subscribed  simply^  being  posterior  to  it.    The  registration  is  in 
the  same  order.    What,  then,  is  it  on  which  a  claim  of  pari  passt 
ranking  is  raised  ?  Nothing  but  this,  that  the  minute-book  beai^ 
as  to  each  sasine,  that  it  was  presented  between  the  houis  of 
eleven  and  twdve  of  the  same  day.     But  as  the  statute  requires 
that  the  minute  shall  be  made  and  subscribed  immediately  on  the 
writ  being  presented,  is  it  not  the  legal  and  necessary  preanap- 
tion  that  the  keeper  did  his  duty,  and  that  though  both  sasines 
were  presented  within  the  same  space  of  sixty  minutes,  the  minute 
first  made  and  subscribed  does,  notwithstanding,  designate  the 
writ  which  was  Jirst  presented  f  The  Lord  Ordinary  can  see  no 
justice  or  safety  in  any  other  rule. 

.  *  But,  if  the  actual  case  be  looked  into  more  narrowly,  there  are 
other  considerations  which  appear  to  be  sufficient  to  reaolve  it 
The  two  sasines  were  presented,  not  by  two  persons^  but  by  die 
same  person  ;  and  the  averment  is  that  he  presented  them  at  the 
same  time.  But  there  is  not  only  no  evidence  of  this  in  the  re- 
gister, but  actual  and  statutory  evidence  of  the  reverse ;  for  the 
presenter  has  subscribed  both  the  minutes  without  reserve  or  qua- 
lification ;  and  the  statute  says,  that  the  order  of  these  minutes 
shall  be  the  precise  order  of  the  registration.  By  so  subscribing, 
the  presenter  legally  ottered  Aefact,  and  the  keeper  confirmed  it 
by  also  subscribing,  that  the  sasine  of  Dunlop  and  Company  was 
the  Jirst  presented^  the  minute  whereof  was  immediately  made  and 
subscribed.     Can  the  Court  allow  this  to  be  contradicted  by  pa- 
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'  rrie  efidence  ?  The  Lord  Ordinary  apprehends  that  it  cannot,  and  ^^  J^^^- 1^ 

*  Aat  it  would  be  most  dangerous  so  to  do.  n     i       ii 

*  Bat  there  is  also  a  presumption  of  ordinary  law  and  justice  in  otiblmv.^" 
'support  of  this  state  of  the  register.     The  two  sasines  had  been  D«nlop&  Co. 

*  bAen  by  the  same  offentj  that  of  Dunlop  and  Company  being  three 
'  days  anterior  to  the  other.  It  is  averred  on  the  one  hand,  and 
'  denied  or  not  admitted  on  the  other,  that  Mr  Stein,  in  transacting, 
<  or  before  advancing  his  money,  was  aware  of  the  right  previously 
I  eoDstitoted.     There  can  be  little  doubt  of  the  fact.     But,  at  any 

'  <nte,  Mr  Stein's  agent,  for  whom  he  is  answerable,  having  him- 
'self  taken  the  first  sasine,  of  course  was  aware  of  it     If  he  had 

*  done  his  duty  strictly,  he  should  have  recorded  Dunlop's  sasine, 
^aen  before  he  took  the  other.  But  as  that  was  delayed,  what  was 
^hsddyt^ier  both  were  taken?  Clearly  to  present  Dunlop's  for 
^tegistnt^on^st.  In  that  he  did  only  justice  to  Dunldp  and  Com- 
'pany,  and  no  injury  to  Stein,  Supposing,  therefore,  that  he  did 
'goto  the  register,  having  both  in  his  possession  at  the  same  time 

*  wbat  IS  the  preeumptian  independent  of  the  evidence  of  the  regis- 
'ter?  Is  it  to  be  presumed,  that  he  committed  a  gross  fraud  by 

'-  *  presenting  both  at  once,  so  as  to  render  the  securities  equal  ?  Or, 
'that  be  did  justice  between  his  clients  as  his  duty  required  ?  The 
*Lord  Ordinary  conceives,  that  the  presumption  of  feet  and  law, 
'  arising  from  die  situation  of  the  presenter  of  both  sasines,  is  in 

*  precise  conformity  with  the  fact,  as  he  has  solemnly  attested  it  by 

-  *bis  snbseriptton  of  the  minutes,  that,  whether  he  held  both  in  his 
'  'band  or  not,  he  did  present  the  one  for  registratiim  firsts  and  the 
^*  ether  only  after  it  had  been  duly  entered,  or,  what  is  the  same 
'  'tting,  timt  he  presented  them  m  that  OTder^  and  with  that  ex- 

-  'pbsation  of  his  act  and  purpose. 

'  Bat  though  these  views  are  not  without  importance,  the  Lord 
■  '  (Vdinary  rests  his  opinion  on  the  legal  e&ct  of  the  minute-book 
*a&d  register  as  they  stand. 

*Tbe  Lord  Ordinary  has  not  decided  the  other  point  of  the 
'  caase,  viz.  Whether  Dunlop  and  Company,  as  the  venders  of  the 
'  nliject,  are  accountable  for  the  residue  of  the  price,  after  payment 
'•f  their  debt,  expenses  of  the  sale,  &c.,  which  was  left  in  the 
' hands  of  Wibon,  the  agent  who  carried  through  the  sale;  be- 
*cui8e,  on  looking  ovw  the  record  and  the  notes  of  the  debate,  he 
'v  afraid  that  the  cause  might  get  into  some  perplexity,  and  he 
*naght  proceed  in  error,  if  he  did  not  first  hear  what  it  is  precisely 
'  vhidi  Wilson  pleads  in  defence  to  the  action  af  relief.' 

The  pursuers  reclaimed^  craving  to  be  found  entitled  to  be  pre- 

^01-  X.  X 
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21  F«*.  1835.  ferred,  pari  passu  with  the  defenders,  to  the  price  of  the  sufajectB  in 
j^"^^"^"'"^  question  ;  but  the  Court  adhered.  Sandford^  for  reclaimer,  refened 
Oth"ers*r.*°     *®  Wight  V.  Andcrson,  28th  Jan.  1774. 

Dun  lop  &  Ca 

"J Lord  Ordinary,  Moncrwff.       Act.  Dean  ofFae.  (Hope,)  and  SandfimL       D.  JPWar, 

Judgment.  g^  g  C.  Agent  Alt  Jameson  and  Ryiherfurd.  Thoe,  Johutane,  S.  S.  a 

Agent         R.  Clerk. 

R. 


SECOND  DIVISION. 

No.  LXIIL  24th  February  1835. 

WILLIAM  CAMPBELL 

against 

JAMES  YOUNG  and  Others. 

Jurisdiction. — Statute  66.  Geo.  Ill,  c.  71. — Justices  oftkg 
Peace  having  exceeded  the  powers  expressly  conferred  by  the  prm- 
sions  of  the  Hawker^  and  Pedlar^  Act^  found  that  thejurisdiettomf 
the  Court  of  Session  is  not  excluded. 

By  statute  66.  Geo.  Ill,  c.  71,  entitled  the  Hawkers'  and  Pedkn' 
act,  it  was  enacted,  under  section  6,  *  That  if,  without  haTing  a 

*  licence,  in  the  manner  directed  by  this  act,  any  hawker,  pedhr, 

*  petty  chapman,  or  any  other  person,  shall  go  from  place  to  place, 

*  or  to  other  men's  houses,  or  shall  travel,  either  on  foot  or  otherwise^ 

<  for  the  purpose  of  selling  any  goods,  &c.  or  shall  open  an  ooca- 

<  sional  room  or  shop  and  expose  to  sale  by  retail  any  goods,  &c 
^  in  any  town,'  &c.  he  shall  be  liable  fn  a  penalty  of  L.25.  By 
§  10.  it  is  enacted,  that  if  ^  any  hawker,  &c.  shall  trade  as  aforesaid, 
^  without,  or  contrary  to,  or  otherwise  than  as  shall  be  allowed  by 

<  such  licence,  such  person  shall,  for  each  and  every  such  offence, 

<  forfeit  L.10 ;  and  any  hawker,  &c.  refusing  to  show  his  licence,  or 

<  not  having  his  licence  ready  to  produce,  shall  forfeit  L».lOf^  and 

*  for  non-payment  thereof  shall  be  treated  as  a  common  vagrant,  and 

*  be  committed  to  the  nearest  jail  or  house  of  correction.'  By  §  iS. 
it  is  enacted,  <  that  on  the  parties  being  brought  before  him,  the  said 

<  Sheriff,  or  Steward,  or  Justice  of  the  Peace,  is  hereby  authorised, 

*  and  strictly  required  to  examine  into  the  fact  or  facts  charged; 
^  and  upon  proof,  either  by  confession,  &c.  or  by  the  oath  of  one  or 

*  more  credible  witness. or  witnesses,  &c.  to  commit  the  offender  so 
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« tradiDgr  without  a  licence.'   By  §  la  it  is  declared, '  that  in  all  cases  24  Feb.  1835. 

<  where  the  penalty  imposed  does  not  exceed  h.25f  it  shall  be  re- 
'coverable  before  the  Sheriff  or  Steward,  or  before  one  of  the  Jus-  y^nglnd 

*  tioes  of  the  Peace  of  the  county,  burgh,  or  place  wherein  the  of-  Others. 
^  fence  shall  be  committed,  on  proof  of  the  offence,  either  by  yolun«> 
'  tary  confession  of  the  party  accused,  or  by  the  oath  of  one  or  more 
'  credible  witnesses ;  and  one  moiety  of  every  such  last-mention- 

*  ed  penalty  shall  belong  to  his  Majesty,  &c.  and  the  jother  moiety 
'  to  the  informer  prosecuting  for  the  same ;  and  in  case  of  non-pay- 
'  meat,  the  Sheriff,  Steward,  or  Justice,  by  warrant  under  his  hand, 

*  shall  cause  the  same  to  be  levied,  by  poinding  and  sale  of  the  of- 
f  fender's  goods  and  effects,  or  of  the  goods  and  effects  with  which 
'  SDcfa  offender  shall  be  found  trading,  and  the  surplus  of  the  money 

<  raised,  after  deducting  the  penalty  and  the  expense  of  the  poind- 

*  ing  and  sale,  shall  be  rendered  to  the  owner ;  and  shall  also  com- 

*  mit  the  offender  to  the  prison  of  such  county,  &c.  burgh,  or  place, 

*  diere  to  remain  until  the  said  penalties,  and  the  reasonable  charges 
'  of  the  poinding  and  sale,  shall  be  levied  as  aforesaid,  or  until  the 

<  same  shall  be  paid  or  satisfied  by  such  offender.'  By  §  120.  it  is 
provided,  *  that  no  person  committed  to  any  jail,  &c.  for  any  offence 

*  committed  against  this  act,  shall  be  detained  in  such  jail,  &c.  for 

*  any  longer  space  of  time  than  three  calendar  months.'  It  is  provid- 
^  by  §  21,  that  any  person  finding  himself  aggrieved  by  the  judg- 
ment rf  any  such  Justices  '  shall  or  may,  upon  entering  into  a  bond 

*  with  two  sufficient  sureties,  to  be  approved  by  such  Justice,  to  the 

*  amount  of  the  value  of  such  penalty  and  forfeiture,  together  with 
'  a  sum  which,  in  the  judgment  of  such  Justice,  shall  be  adequate  to 

*  the  amount  of  the  expenses  which  may  be  awarded,  conditioned 
'  to  pay  the  amount  of  such  penalties,  forfeitures  and  expenses  as 
'shall  be  adjudged,  in  case  such  judgment  shall  be  affirmed,  appeal 

*  to  the  Justices  of  the  Peace  at  the  next  general  sessions,  who  are 
'  hereby  empowered  to  summon  and  examine  witnesses  upon  oath, 

*  and  finally  to  hear  and  determine  the  same ;  or,  at  their  discretion, 

*  to  state  the  fisicts  specially  for  the  determination  of  the  Court  of 
'  Exchequer;  and  in  case  the  judgment  of  such  Justice  shall  be  slU 
'  finned,  it  shall  be  lawful  for  such  court  to  award  the  person  or  perw 
^  sons  to  pay  such  expenses,  occasioned  by  the  proceedings  before 

*  them,  as  to  them  shall  seem  meet'  By  §  22.  it  is  provided,  that 
Qo  conviction  by  the  Sheriff  <  shall  be  removed  into  the  Court  of 
'  Sesrion  by  advocation,  nor  shall  the  same  be  suspended,  but  the 

*  Sheriff,  if  required^  in  the  case  of  any  appeal  to  the  quarter  ses- 
'  sioDs,  shall  state  the  facts  specially  for  the  determination  of  the 
'  Court  of  Exchequer.'     By  §  26.  it  is  enacted,  *  that  if  any  per- 

*  son  or  persons  shall,  at  any  time,  be  sued,  molested  or  prosecuted 
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<  for  any  tiling  by  him  or  them  done  or  executed  in  parsnanee  of 

*  this  act,  or  of  any  clause^  matter,  or  thing  therein  contained,  sneh 

<  person  or  persons  riiall  and  may,  in  the  Coart  of  Excheqaer  in 

*  Scotland,  plead  the  general  issue^  &c  and  in  the  Court  of  Smm 
'  in  Scotland,  the  defender  or  defenders  shall  and  may  deny  the  Ubd, 

*  and  shew  that  the  act  complained  of  was  done  in  pursuance  of  and 

<  by  authority  of  this  act' 

On  2dth  November  1633,  James  Young,  merchant  in  Cromar^, 
presented  to  the  Justices  of  the  Peace  for  that  county  a  petttioiv 
bearing,  <  that  he  is  in  the  certain  knowledge  that  William  Canp- 

*  bell,  travelling  chapnlan  or  hawker,  has  been  in  the  haUt,  fbrwne 

<  tidde  past,  of  going  about  the  country  and  vending  his  wares  wift* 

*  out  a  licence,  as  required  by  55.  Geo.  III.  c.  71.  §  10 ;  and  dieie" 

*  fore  craves  that  the  said  William  Campbell  miky  be  breugiitbe* 

*  fore  your  Honours,  and,  upon  confession  or  probation  of  what  is 
'  set  forth,  to  decern  and  ordain  him  to  pay  the  fine  ordained  bf 

*  the  Act  of  Parliament'  Joyner  and  Ross,  two  of  the  bailieB  of 
Cromarty,  granted  warrant  for  bringing  Campbdl  before  Aem,  at  a 
court  *  to  be  held  here  this  day^  at  twelve  o'clock  noon,  for  exani- 

*  nation.'  Campbell  appeared  before  the  Justices,  and  the  roinotes 
are  in  these  terms :  <  Cromarty^  26tli  November  183d*     In  a  court 

<  of  Justices  held  here  this  day :  Present  Jeremiah  Joyner,  Esq.  and 

*  Robert  Ross,  Justices  of  the  Peace.   The  said  William  Campbell 

*  coitapeared,  and  being  interrogated,  confessed  that  he  had  been  m 

<  the  habit  of  selling  his  wares  without  a  licence^  as  set  forth  in  the 

*  petition,  and  therefore  throws  himself  upon  the  mercy  of  die  court 

<  (Signed)  William  Campbell.'   The  minutes  further  bear, '  11^ 

*  Justices  therefore,  upon  consideration  of  the  foregmng  confeasioO) 

*  ordain  the  said  William  Campbell  to  find  sufiBcient  security  to ip^ 

*  pear  for  judgment  when  called  for,  and  foiling  of  which,  to  be  iar- 

<  prisoned  as  the  act  directs,  or  pay  the  penalty  specified  in  tbe 
•act' 

The  Justices  thereupon  allowed  Campbell  to  go,  in  chaise  of  aB 
officer,  to  find  the  proposed  caution*  He  soon  after  returned,  abd 
intimated  that  he  declined  to  find  caution  ;  and  he  was  imprisoned. 
After  Campbell  h&d  remained  a  few  days  in  jail,  caution  was  fboild. 
It  was  alleged,  but  denied,  that  the  bond  of  caution  was  procared 
by  the   Justices.     The  following  farther  procedure  took  place: 

*  Cromarty f  SOth  November  1833.     The  Justices  having  resamfi 

*  Consideration  of  the  case  of  William  Campbell,  convicted  of  BelK 

*  ing  his  wares  Mrithout  a  licence^  contrary  to  act  of  ParliaineDtt 

<  and  now  in  the  jail  of  Cromarty,  and  being  tatisfied  with  die 

<  within  security,   grant  warrant  for  liberating  the  said  Willie 
«  Campbell.' 
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Campbell,  m  the  meantime)  had  presented  an  applioation  to  the  Si  Feb.  1835. 
Lord  Ordinary  on  the  Bills  for  suspension  and  liberation  on  these    ^^y^^ 

grounds :  ^  Young  and 

1.  That  the  warrant  pronounced  was  altogether  ultra  vires.     The  Others. 
peiilioB  does  not  pray  for  imprisonment,  neither  does  it  pray  for 
iCaatWB  or  security.     It  prays  for  a  penalty  which  the  warrant  does 

not  gniat,  while  it  does  grant  that  which  is  not  concluded  for. 

2.  There  was  no  fionyictiooy  and,  until  conTictioQ,  there  were  no 
temiai  habiles  for  imprisonment. 

&  The  suspender  was  ordered  ^  to  find  security  to  appear  for 

*  judgment  when  called  for ;'  and  before  judgment  was  pronounced 
be  safered  imprisonment  There  is  no  authority  in  the  statute  for 
jidaiiUDg  sudi  security  to  be  found,  or  for  imprisoning  on  £ulure 
to  fiod  caution. 

i  The  offence  dbarged  falls  not  under  the  lOtli,  but  under  the 
M  section  ai  the  act,  and  the  procedure  is  ab  initio  null. 

5.  There  is  no  specification  of  the  time  and  place  of  the  alleged* 
Inriing,  neither  does  the  warrant  specify  the  amount  of  the  .penalty, 
m  pat  any  limitation  upon  the  leng^  of  the  suspender^s  imprison- 
aieiit. 

Amoend — K  It  was  needless  to  pray  &r  imprisonment,  which 
mlf  followed  if  the  sentence  should  not  be  fulfilled. 

2.  The  suspender,  by  pleading  guihy  <»f  the  offence  against  the 
lOtb  secdpn  of  the  act,  thus  became  liable  in  the  penalty  of  L.  1 0, 
wbidi  the  Justices  were  entitled  to  impose,  and  in  default  of  pay- 
ment de  piano,  to  imprison  until  the  fine  was  paid. 

8.  The  warrant  for  punishment  is  in  terms  of  the  statute. 
Hie  suspender  wiis  ordained  <  to  be  imprisoned  as  the  act  dii^eets, 

*  er  pay  the  p^ialty  stated  in  the  act ;'  that  is,  to  be  imprisoned  as 
the  statute  (vdains,  until  the  penalty  was  paid.  The  qualification 
IS  to  finding  cautaon  was  introduced  for  the  suspender^s  benefit, 
ttd  at  bis  own  request 

4.  The  suspender  is  barred  from  pleading  that  this  section  was 
odierwise  than  rightly  libelled  on.  Besides,  it  was  not  averred  or 
knovn  whether  he  had  ever  taken  out  a  licence  or  not 

5.  The  complaint  was  in  precise  conformity  to  the  act 

The  bill  having  been  passed  upon  answers,  the  respondents  re- 
cbimed ;  and  doubts  having  been  expressed  upon  the  question  of 
}<viadietien,  the  Court  remitted  to  the  Lord  Ordinary,  who,  of  con- 
IM  of  pardes,  appointed  that  question  to  be  argued  in  <»ses. 

Pkadtdfir  the  ^ampJamer — 1st,  The  objection  to  the  jurisdic-  CompUiner's 
^  of  the  Court  of  Session,  founded  upon  the  i^lst  section,  which  ^^ 
^DKlBi  that  in  case  of  any  alleged  grievance,  the  party  <  shall  appeal 
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24  Feb.  1835.  <  to  the  Jastices  at  the  next  general  quarter  sessions  for  the  county, 
^^'^'V^    *  &c.  who  are  hereby  empowered,  &c.  finally  to  hear  and  determine 
Young  and'     '  ^^^  Same/  does  not  apply.     This  complaint  is  not  against  a  sen- 
Others,  tence  of  the  Justices,  pronounced  within  the  just  limits  of  tbeir 
Compiainer's  juHsdiction,  and  erroneous  merely  in  its  form  or  findings;  batii 
Pleas.            founded  upon  the  illegality  of  the  warrant,  which  was  ultra  vires  of 
the  Justices,  and  radically  null,  as  deriving  no  authority  bum  the 
statute.   The  quarter  sessions  is  the  only  competent  court  of  review, 
where  the  procedure  has  been  within  the  statute.     But  when  there 
has  been  an  excess  of  power — a  direct  contravention  of  the  statote, 
review  by  the  Court  of  Session,  by  suspension,  is  competent;  Mar, 
7th  June  1822;  Lord  Pitmilly  in  Alexander,  2d  Dec.  182a 

Even  where  an  inferior  court  has  a  final  and  privative  jurisdidioo, 
still,  if  its  proceedings  be  inconsistent  with,  and  not  recognised  by 
statute  or  other  originating  authority,  the  Court  of  Session  may  af- 
ford redress.  As  to  proceedings  under  road  acts  and  other  local  sta- 
tutes, see  Countess  of  Loudon,  28th  May  1793,  M.  7398;  Yoang^ 
28th  June  1814,  F.  C;  Shand,  28Ui  July  1814,  2.  Daw,  519; 
Knowles,  5th  July  1815,  3.  Dow^  280.  The  case  of  Cooper,  22d 
June  1781,  M*  7388,  corrected  certain  previous  decisions.  In  re- 
ference to  excess  of  powers  by  ecclesiastical  tribunals,  see  Heriton 
of  Corstorphine,  10th  March  1812,  F.  C;  Brown,  1st  Feb.  Iffiih 
3.  W.  and  S.  441;  Ross,  2d  March  1826;  Matiiison,  16tli  Dec. 
1829.  This  Court  is  not  entitied,  and  is  not  called  on,  to  review 
the  merits,  but  may  review  and  correct  the  excess  of  power;  Daw- 
son, 18th  Feb.  1809,  F.  C. 

2d,  The  objection,  that  this  process  is  from  the  beginning  an  Ex- 
chequer process,  and  that  this  Court  cannot  interfere,  is  groundless. 
The  cases  of  Poole  and  others  apply  to  Crown  debtors,  and  the  re- 
view of  acts  of  a  competent  court  competently  pronounced;  but  see 
Reid,  19th  July  1765,  M.  7361 ;  Campbell,  8th  Feb.  1765,  K7d59; 
Macara,  15th  Dec.  1821,  Mair^  sup.  cit;  Campbell^  28tbJnos 
1823. 

(The  objection,  that  the  Court  of  Justiciary  was  the  competent 
tribunal,  was  argued  in  the  cases;  but,  with  the  concurrence  of  the 
Court,  was  abandoned  by  the  respondents  at  the  advising.) 

Respondenu'       Pleaded  for  the  respondents — 1st,  When  a  statute  introdaces  t 
^'**''  new  subject  of  judicial  cognisance,  which  did  not  antecedently  belong 

to  the  ordinary  courts,  and  appropriates  specific  tribunals  for  its  cob- 
sideration,  the  law  will  hold  the  intention  of  the  Legislature  to  be^ 
to  confine  the  jurisdiction,  in  all  matters  connected  with  the  sobjeH 
in  question,  to  the  statutory  tribunals.     See  as  to  recruitiiig  ^ 
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mOHiB  acta,  Robertson,  25th  July  1714,  M.  7840 ;  Foot,  9t1i  Aug.  84  Feb.  1835. 
177^  M.  7385 ;  CIutbb,  1 1th  July  1804,  Mor.  Jpp.  Juris.  No.  12 ;     ^^"V^ 
Imi^  2d  Maidi  1811,  F.  C.  Om.pb«ii  v. 

i  oung  and 

It  was  necessary,  in  the  first  instance,  ta  follow  the  statutory  others, 
course  of  proceeding,  and  to  appeal  to  the  quarter  sessions,  and  that  ^        ~  , 
vbether  the  complaint  was  against  irregularity  of  procedure,  excess  pieai. 
of  power,  or  error  on  the  merits;  Cook,  17th  May  1823;  Camp- 
beli  %th  Jnne  1823;  Craigie,  11th  Feb.  1826,  and  1.  W.  and  S. 
642;  Alexander,  2d  Dec.  182& 

2d,  The  Court  of  Exchequer  is  expressly  marked  out  by  the  act 
IS  the  supreme  court  for  determining  the  matters  provided  by  it  for 
judicial  c<^nisance.  Of  the  penalties  imposed  under  this  act,  one 
Boiety  is  leiriable  by  the  receiver-general,  and  falls  into  the  revenue. 
It  was  held  incompetent  for  the  Court  of  Session  to  suspend  a  charge 
far  Crown  feu-daties,  even  though  given  on  letters  of  horning; 
Wairender,  19th  June  1810,  J*.  C.  The  Court  of  Session  possesses 
BO  jurisdiction  as  to  the  mode  of  liberation  competent  to  debtors 
incarcerated  under  Exchequer  process;  P^ole,  17th  Dec.  1831; 
Roy,  17th  Feb.  1824;  Black,  12tii  Feb.  1833. 

The  Lord  Ordinary  sustained  the  jurisdiction,  and  added  this 
note: 

Vole, — <  The  questiou  on  the  merits  in  this  suspension  is,  whether 

*  the  suspender  was  imprisoned  wWiout  a  lawful  warrant.  That 
'  qaestion  would  not  be  altered  by  his  being  liberated  on  caution, 
'  foood  under  the  compulsion  of  imprisonment.  But  he  denies  the 
<iiet,  and  says  that  the  finding  of  caution  was  an  artifice  of  the  re- 
'  spondents. 

*  The  imprisamnent  might  be  without  lawful  warrant,  although  a 

*  good  sentence  for  the  penalty  of  the  statute  had  been  pronounced ; 

*  for  example,  if  the  Justices,  on  a  correct  petition,  had  found  the 
'  bet  proved,  and  decerned  for  the  penalty,  but  granted  no  warrant 

*  of  imprisonment. 

^  It  seems  to  the  Lord  Ordinary  that  the  question  of  jurisdiction 

*  cannot  be  discussed  without  taking  some  view  of  the  objections  to 

*  the  warrant  of  imprisonment ;  for,  in  general,  the  Court  of  Ses- 
^rion  is  the  proper  court  to  give  liberation  where  there  is  imprison- 
'  meiit  irithout  a  lawful  warrant,  and  it  must  depend  on  the  nature 
'  of  the  alleged  warrant  whether  that  jurisdiction  is  excluded. 
'  Bat  the  question  of  jurisdiction  being  preliminary,  and  the  dis- 

*  cuasion  summary,  no  record  has  been  made  up.  The  case  must 
^ftt  present  stand  on  the  record  of  the  proceedings. 

'  The  application  seems  to  have  been  of  very  doubtful  competency, 

*  in  so  far  as  no  time  or  place  for  the  babit  of  trading  alleged  was 
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specified.  As  the  act  provides  tliat  the  penalties  shall  be  sued  {ar 
before  the  Sheriff  or  Justices  of  the  ccunty  wherein  Ae  qffemK  mag 
be  committed^  the  hcus  is  essential  to  the  jarisdicdon ;  and  here 
it  does  not  appear,  in  any  part  oftkepreceedingsy  that  there  was  any 
act  of  trading  in  the  county  of  Cromarty.  In  considering  the 
warrant  of  imprisonment^  such  a  thing  cannot  be  taken  for  gnurted. 

<  But  the  more  material  questions  are,  ist,  Whether  thei«  was 
a  legal  sentence  or  decree  ?  <and,  2dly,  Whedier  there  was  «  good 
warrant  of  imprisonment  under  the  statute  ? 

<  So  fiir  as  the  Lord  Ordinary  can  judge  at  present,  he  thinks  that 
no  sentence  nnder  the  statute  was  pronounced*    The  order  iS|  <  to 

*  find  sufficient  security  to  appear  for  judgment,  iriien  called  for/ 
The  Lord  Ordinary  can  mdce  no  meaning  of  these  words,  if  thejr 
do  not  mean  that,  if  caution  were  found,  judgment  was  not  to  be 
pronounced  till  a  suhnquent  time^  and  consequendy  that  judgmeat 
had  no^  yet  been  pronounced.     Then  it  goes  on,  ^faiUny  loAicft, 

<  to  be  imprisoned  as  the  act  directs.'     The  words  which  follow, 

*  or  pay  the  penalty  stated  in  the  act,*  have  been  manifidly  writtea 
after  the  subscription  of  the  Justices.  But  taking  all  as  it  a^ 
it  is  quite  away  from  the  statute.  It  is  an  order  of  imprisonment 
not  for  enforcing  a  judgment  of  conviction,  but  as  a  penality  for 
not  Jinding  security  to  come  to  receive  judgment  But  the  statute 
gives  no  warrant  for  ordaining  the  party  to  find  cantion  to  appear 
for  judgment,  or  in  default  to  be  imprisoned.  Neither  does  it 
give  any  warrant  for  a  sentence  of  imprisonment,  without  a  judg* 
ment  finding  the  charge  proved  and  die  penalty  due.  Nay  Hgives 
no  warrant  for  a  sentence  et  imprisonment  at  dJ,  except  in  aid,  hi 
the  first  instance,  of  a  warrant  granted  at  the  same  time  fknr  levying 
the  penalty  by  poinding  and  sale.  There  is  no  such  thing  in  the 
act  as  a  warrant  to  imprison  simply  tSl  the  penalty  might  he  paid. 

<  Supposing,  however,  that  the  Court  could,  by  impUcatioB,  aad 
by  cutting  out  the  leading  order,  hold  this  to  be  a  good  judgment 
finding  the  complaint  proved  and  the  penalty  doe,  the  Lord 
Ordinary  cannot  think  that  it  would  be  a  good  warrant  of  oajpr- 
sonment.  For  the  reasons  already  stated,  it  is  not  authorised  by 
the  statute.  But  separately,  it  is  not  a  legal  warrant,  because  it 
does  not  express  distinctly  the  came  of  imprisonment  The  party  is 
ordained  either  to  find  cantion  to  appear  for  judgment,  or  to  be  ifli- 
prisoned  ^  as  the  act  directs^*  or  to  be  imprisoned  till  <  he  pay  the 

^  penalty  stated  in  the  act.*  This  warrant  does  not  tell  what  stesr 
rity  was  required,  nor  what  is  the  imprisonment  winch  the  act  di- 
rects, nor  what  is  the  penalty  stated  in  the  act ;  and  the  alteroa* 
tives  are  left  in  complete  ambiguity..  Who  was  to  judge  of  these 
things  ?     Was  the  jailor  to  study  the  statute  and  die  petitioo. 
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*  mad  Co  detomine  on  tohat  ienrn  and  how  Umg  be^mui  to  deftain  liis  M  Asb.  IB3& 
^  |Hi0oner.    The  Legisbtare  ae¥er  could  oonteoipkrte  ibat  aay  mmn    Wy^*^ 

^  aiioiikl  looe  his  personal  liberty  on  an  akernative  and  kidefiaitie  Y^,^^d 

<  wamnt  like  tliit.     Soppoiing,  therefore,  Uiat  the  ob^eelions  to  at  Othen. 

<  ai  a  oentenoe  conld  be  oyercome  by  refiweaoe  to  the  petttMO  ud 

*  the  otBtnte,  it  ttill  eonld  not  be  a  good  wanrant  of  isapriwHUDeat 
'in  aaehalom. 

<  The  statement  of  the  reqpondentB,  tdiat  the  fint  part  >af  tlie  do*- 

<  lireianee  was  put  in  at  the  desire  of  the  siiq>ender»  eannot  aitail  in 
« tUa  question*    No  soeh  fact  is  in  the  recorded  ptoeee£ngs ;  and 

*  whatlier,  if  tme,  it  might  avail  or  not  in  anaotion  of  damages,  it 

<  camiot  be  eimsidered  here,  at  all  erents,  in  Ae  Tieir  of  the  case 
'  neeeasary  for  the  question  of  jorisdietion. 

*  The  objections  to  this  juikdiction  of  this  Oouft  mnstbe  leoBsider- 
^  cd  principally  with  referenee  to  the  nature  of  the  warrant 

*  1.  If  the  warrant  wereex  fiioie  good  in  itsielf,  and  in  oonfonnity 

*  with  die  statute,  die  qnestioii,  whether  a  party  complainii^  of  irre^ 
^gmkaiHeB  in  the  praceedififft  was  bound  to  :go  tothe  quarter  sessions 

*  ad^t  perluqps  depend,  in  a  great  measure^  on  the  nature  and  as* 
^lent  of  such  irregularities  as  inferring  nnUify  or  not     The  Lord 

<  Ordinary  does  not  think  that  the  authorides  support  the  plea  of 
'  the  respondents  even  in  this  view.    But  if  the  gronnds  of  swpen* 

*  sion  go  direcdy  to  impeach  the  Jbrm  and  subitance  of  the  taarrant 
^Ute^f  as  ootttrary  to  die  general  hiw,  and  not  sanedbned  by  any 
'  special  statute,  be  has  no  idea  that  the  ordinary  redress  against 

*  wrongous  imprisonment  in  this  Court  can  be'exdodad,  asetely  be- 

*  cause  it  originated  in  proceedings  meant  to  be  under  m  etatote 

<  winch  has  been  perverted.     Was  diesiispender  to  lie  Jn  jail  on 

*  an  t2Zfi7aZ  woiTaitf  till  die  meetmg  of  the  quarter  sessions?  In  short, 
'  if  the  wanant  was  illegal,  this  <plea  against  die  jurisdiction  camiat 
'avail 

*  2.  For  the  same  reason  as  well  as  others,  the  Lord  Ordinary  thinks 

*  thst  the  Court  of  Exchequer  had  no  jurisdiction  in  ike  matter, 
'  That  Court  never  had  power  to  judge  gennaily  of  the  legality  of 

*  a  warrant  of  impris<»iment,  or  to  grant  Uberaden.  And  if  the 
'  warrant  was  not  authorised  by  the  statots,  how  can  die  case  be- 
'  long  to  the  Exchequer  ?     But  the  Lord  Ordinary  is  of  opinion 

*  ^  the  case  is  net  in  any  sense  an  Exchequer  case ;  and  there 
'  is  ako  a  strong  implicadon  against  the  plea  in  the  2dd  secdon  of 
'the  act' 

The  respondents  mdaimed^  but  the  Court  adfaesed,  smd  found'OX*  Judgment 
peaiet  due. 
I^dJuMiee^derk-^lihe  jurisdiction  of  the  Court  of  Session  has  Opinion  of 

Court. 
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Young  and 
Others. 

Opinion  of 
Court 


24  Feb.  1835.  t)eeii  properly  snstained  by  the  Lord  Ordinary.  The  complaiiit  re- 
lated to  a  statutory  offence — the  going  about  the  country  withcmt 
a  licence^  and  selling  goods ;  and  the  way  of  dealing  with  tiiat  of- 
fence is  specially  provided  for  by  the  statute.  It  is  not  to  be  said, 
that  because  parties  profess  to  act  on  a  statute,  they  are  to  be  held 
entitled  to  go  1)eyond  it.  If  there  be  a  deviation  from  the  clear 
rule  of  statutory  procedure,  the  alleged  offender  is  as  much  entitled 
to  the  protection  of  law,  as  if  the  statute  on  which  the  complaint 
was  founded  had  not  existed.  It  is  intended  that  Justices  shall  con- 
form to  the  provisions  of  the  act  The  irregularities  committed  in 
the  present  instance  were  not  of  a  slight  kind.  Can  the  warrant 
or  sentence  here  be  viewed  as  a  judgment  or  conviction  ?  Certamlj 
not.  The  act  says,  if  the  offender  do  not  pay,  poinding  and  sale  of 
l^e  offender's  goods  may  be  resorted  to,  and  failing  that,  imprison- 
ment may  follow ;  so  that  the  deliverance  of  the  Justices  is  neither 
in  form  nor  in  substance  what  was  indispensable. 

The  question  therefore  is.  Can  the  suspender,  after  having  been 
thrown  into  jail  by  a  gross  perversion  of  the  provisions  of  the  Bdt, 
not  apply  to  this  Court  for  redress,  by  suspension  and  liberation? 
Before  a  different  course  can  be  pointed  out  as  the  only  proper  one, 
it  would  be  requisite  to  shew  that  there  had  been  a  conviction  un- 
der the  act,  and  that  the  procedure  had  otherwise  been  conform  to 
)Btatute. 

The  act,  in  providing  the  mode  of  appeal  to  the  quarter  sessions^ 
or  by  laying  a  case  before  the  Exchequer,  always  presumes  that 
the  proceedings  have  in  the  first  instance  been  conformable  to  sta* 
tute,  which  they  clearly  were  not  here ;  and  the  cases  wherein  re- 
dress against  proceedings,  regularly  conducted,  by  inferior  tribunak, 
was  refused  in  this  Court,  do  not  apply.  Even  in  the  consideration  of 
statutes  where  the  jurisdiction  of  diis  Court  has  been  expressly  ex- 
cluded, if  the  provisions  of  the  acts  have  been  departed  from,  we 
have  had  no  hesitation  in  giving  redress.  I  allude  to  a  late  com- 
plaint against  proceedings  under  the  small  debt  act,  where  there 
was  an  omission  to  comply  with  some  statutory  requisite — I  think, 
furnishing  the  defender  with  a  schedule  of  the  debt  We  paid  no  re- 
gard to  the  objection  to  our  jurisdiction.  The  act  had  been  de- 
parted from,  and  the  party  was  entitled  to  relief.  The  same  prin- 
ciple applies  here*  The  Justices  professed  to  act  under  the  statote, 
but  completely  disregarded  its  enactments.  The  26th  section  also 
bears  out  my  view.  There  is  no  intention  expressed  of  confining 
redress  in  every  instance  to  the  Exchequer,  for  it  makes  ample  pro- 
vision for  proceedings  in  the  Court  of  Session.  Having  no  wish 
to  trench  on  the  jurisdiction  of  other  courts,  I  think  that  the  Lord 
Ordinary  is  right,  and  that  we  must  sustain  the  jurisdiction. 
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The  other  Judges  concurred.  ^  ^«'*- 18^« 


Uri  Ofdiwtfj  Mmcrnff.  For  Campbdl,  ShtM  and  Ivory.  B,  JhgUs  jr  Campbell  v. 

DcmJd,  W.  &  Agents.         For  Respondents,  Dean  o/Fac.  fRope,J  and  Pamey.  ^**"°8  '"^ 
iJa.  ifcy,  W.  &  Agent         T.  Clerk.  Otbew^^^^ 

*^'        Judgment 


SECOND  DIVISION. 

No.  LXIV.  2Aih  FArmry  1835. 

TRUSTEES  OF  the  lats  Sir  John  Nisbet  of  Dean,  Bart« 

against 
LADY  NISBET. 

Foreigner. — Terce. — Implied  Discharge.— -Jus  relictjs.-- ^ 
1.  Fmmdy  that  a  lady  horn  in  North  America^  previous  to  the 
treaty  of  independence  between  Great  Britain  and  the  United  States, 
is  not  to  be  considered  as  an  aUen^  and  thai  the  claim  of  terce  over 
her  huAamfs  estate  in  Scotland  is  not  stAject  to  the  objection  of 
aKauxge.     2.  Circumstances  in  which  it  Ukzs  found  that  a  daim  of 
terce  was  not  discharged  or  excluded  by  the  terms  of  a  contract  of 
separation  between  a  husband  and  toifcy  or  by  certain  proceedings 
and  transactions  following  thereon,      3.  Found,  that  terce  is  not 
due  oiU  offeu-duties  payable  from  lands  feued  out  for  building  in 
the  imgKbourhood  of  Edinburgh*     4.  That  a  husband  having  died 
domiciled  in  England,  his  widow  was  not  entitled  to  her  jus  relidtB. 

Ih  tbe  muldplepoinding  at  the  instance  of  the  trustees  of  the  late 
St  John  Nisbet  of  Dean,  the  following  questions  were  raised : 

Upon  the  4th  of  July  1776,  the  British  colonies  in  North  Ame- 
rica declared  themselves  free  and  independent  states,  by  the  name 
and  style  of  The  United  States  of  America.     Maria  Alston,  after- 
mds  Lady  Nisbet,  was  born  in  one  of  the  states,  (South  Carolina,) 
2d  February  177a    On  the  3d  September  1783,  a  definitive  treaty 
rf  peace  was  concluded  between  his  Majesty  King  George  the 
Third  and  the  United  States,  by  which  his  Majesty  acknowledged 
the  mdependence,  and  relinquished  all  claims  to  the  government^ 
proprietory  and  territorial  rights  of  the  states,  22.  Geo.  III.  c.  46$ 
eonfirmed  by  37.  Geo.  III.  c  97,  §  34.     Sir  John  Nisbet  married 
Mi»  Alston  in  1797, 
It  was  objected  to  her  claim  of  terce  by  Sir  John's  trustees,  that 
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H  Feb.  18S6.  Lady  Nisbet,  the  daughter  of  an  Amerieaa  cUj^eiii  and  borji  after 
,  f^ '  the  declaration  of  independence,  not  being  at  the  time  of  her  mar- 
tees  p.  Nutet  ™?^  under  allegiance,  and  therefore  an  alien,  coidd  not,  by  her 

marriage  with  Sir  John,  acquire  a  right  to  tb^  terc^  cf  any  lands  in 

Scotland,  and  pleaded — 


Pursuer's 
PleM. 


1.  Lady  Nisbet  is  an  alien.  The  ease  of  Stewart  v.  Home,  in 
which  such  a  claim  is  said  to  have  been  sustained,  is  disregarded  in 
the  English  courts ;  2.  BartL  and  Cress.  790 ;  5.  Bam.  and  Creom 
778  and  779 ;  Blackston^s  Cam.  i.  17 ;  LesUe  v.  Forbes,  8th  June 
1749,  M.  4636. 

2.  Lady  Nisbet,  as  an  alien,  is  not  entitled  to  terce ;  JSrrf.  SL  10. 
80 ;  Lord  Kincardine's  Creditors,  March  1683,  M.  4635 ;  Beffs 
Prindples,  418  and  fi71 ;  I.  BeU,  60 ;  Ersk.  u.  9.  48*  50.  and  48; 
Alien  Act^  7.  Geo.  IV.  54. — English  authorities ;  Blackstone^  L  1. 
10 ;  ii.  2.  8 ;  Petersdarff*s  Abridg.  voce  AHeUy  465,  and  vol.  viiL  voee 
Dcwer. — American  authorities;  3.  Wheatsoris  Reps.  12.  13^  and 
^ases  there  cited. 


Defender's 
Pleas. 


Lady  Niabet,  insupfXHrt  of  her  claim  of  tctiee,  pUfoded-^ 

1.  That  having  been  born  in  Aii^firiaBi  while^that  oountvy  was  flnb- 
ject  to  Great  Britain,  she  is  not  to  be  eonaidered  as  an  alian^  bat  as 
m  sntfectof  Great  Britain  residing  in  a  fotei^  country,,  and  is  .en- 
titled to  het  teree  aocoidiiigly. 

She  is  not  an  alien ;  Stewart  v.  Home,  18th  May  1792,  M*  4&49 ; 
fiSiedden  «.  Patrick,  1st  July  1803,  /).  Afff.  Foreign^  No.  6. — 
English. authorities;  Vaugh.  27A-S91 ;  Black.  32. 9 ;  Fast.  Or.  1. 59. 
Dyer,  2M.  b.  300 ;  Dyer,  229 ;  7.  Cbie,  20 ;  2.  VisL  261.  pL  11 ; 
8  DauAinff,  593. 

2.  Even  though  she  were,  she  would  be  entitled  to  terce ;  Jan- 
hnuska,  20th  Nov.  1791,  M.  6457 ;  Countess  of  Findlafter  «.  Eail 
of  Seafield,  6th  Feb.  1814,  F.  C. 

The  eaine  having  been  reported  on  eases,  the  rfeUowing  intef  i»- 
eutors  were  pronounced :  <  On  the  report  of  Lord  Medwyo,  Ordir 

<  nary,  and  having:  advised  the  cases  for:the  parties,  with  the  wbirie 

*  proceedings,  and  heard  eounsel  thereon,  tke  Lords  repel  .the  ob- 

<  jection  of  alienage  to  the  flaim  of  terce  on  the  part  of  Lady  Nia* 

<  bet,  founded  on  her  having  been  bwn  in  South  Carolina^  in  re- 
(  spect  that,  at  the  time  of  her  birth,  the  North  Axossnoua  colooias 

<  still  remained  within  the^iominion  of  the  Crown  of  Great  Britain; 

<  and  before  further  answer,  and  in  the  view  of  obtaining  the  opi- 

*  nions  of  the  Lords  of  the  First  Division,  and  the  Permanent  Loids 

<  Ordinary,  appoint  the  parties  to  prepare  cases  on  the  remainiog 
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^  points  of  tke  isaiue,  to  be  iflMf  ohan^  on  the  second  bok-day  in  24  Feb.  1835. 

*  ike  next  T&CBdon,  and  revised,  prints  and  boiLod,  on  the  third  Be-    ^^^^y**^ 

*  demnt-day  in  the  Summer  Session  thereafter/  ^  ^|  Nis^. 

*  The  Lords  app«»int  the  parties  to  ky  their  cases  before  the  Lords 
'  of  die  First  Divinion,  and  the  Permanent  Lords  Ordinary,  for  their 

*  opioions  in  writing  on  the  points  of  law  argued  in  these  cases/  / 

Tb^  points  of  lali^  npon  which  the  other  Judges  were  consult^ 
are  My  stated  ki  tlie  subjoined  opinions. 

The  quertiMka  were*  L  Whe^er  the  claim  of  Lady  Nisbet  to 
lier  legal  providon  of  terce  is  altogethef  excladed  by  the  terms  of 
Ae  oontract  of  separation  between  her  and  Sir  John  Nisbet  in 
1810)  or  by  the  proceeditigs  in  the  American  court,  and  the  trans- 
setion  whic^  foUiMlred  on  them  in  1821  ?  2l  Whether,  supposing 
Ihat  a  Mm  of  teree  is  still  competent  to  her,  she  can  daim  such 
tarae  of  the  feo-dnttes  payable  from  the  estate  of  Dean,  and  form* 
iig  part  of  the  estate  descending  to  the  heir  ?  and,  dw  Whether  she 
h  eotided  to  jns  f  eUct»  ? 

C^^ttton  of  Lard  PreHtkntf  L&rd$  Bal^ay^  QiOkB^  Mackenzie^  Opinion  of 
CMtom,  Jeffrey^  and  Oodkhtrn.-^The  late  1%*  John  Nisbet  and  his  j^^""^^ 
Lttly  haTing  sepamted  in  1810,  a  deed  of  agreenrent  was  executed   ^  ^' 
Vy  then  on  that  MCasioD,  to  provide  a  maintenaiiM  or  alimony  to 
Lady  Nisbet  during  the  subsistence  of  the  marriage,  and  an  aiH 
anty  for  her  life  after  its  dissolution,  in  the  event  of  the  predecease 
if  her  kasband*     By  that  deed  it  was  stipulated,  that  the  real  and 
pctSDDal  estate  which  then  belonged  to  Lady  Nisbet,  or  to  which 
•he  aright  afterwards  sneceed,  should  be  left  at  her  own  disposal^  Md 
that  Sir  Jrim  should  pay  iter  L«dOO  per  annum  from  the  cbte  of  tiie 
M  daring  her  life.    It  was  provided,  lliat  if  Sir  John  was  sued 
^  any  finther  sum  in  name  of  alimony  or  maintenuice,  he  should 
be  eatided  to  retain  whatever  sums  he  Was  thus  compelled  to  pay, 
^  the  costs  of  soit^  from  the  termly  payments  of  the  annuity  as 
Aey  ahonld  afterwMds  become  due. 

la  Id&l  Lady  Nisbet  did  daim  an  additional  sum,  in  name  of 
^inMmy,  in  the  Court  of  Equity  in  South  Carolina,  and  obtained  a 
^^ciee  fordOOO  dollars  per  annum,  including  the  annuity,  noappear** 
u&ce  hariog  been  made  for  Sir  John.  By  this  decree  Lady  Nisbelf s 
^BBMkj  ma  mereused  during  the  subsistence  of  the  marriage ;  but 
''^  iddidon  was  made  to  the  anonity  setded  upon  her  in  the  event 
^  her  Bwivii^  her  husband. 

^f^ennffds  an  i^jeement  was  entered  into  between  the  parties, 
*y  vhidi  Lady  Nisbet  accepted  20,000  ddlars  in  one  sum,  in  liem 
^  all  her  tlums  for  alimony  and  arrears  during  the  joint  lives  of 
"^If  and  her  husband ;  and  in  terms  of  that  agreement,  on  re*- 
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24  Feb.  1836.  ceiviiig  payment  of  the  stipulated  sum,  «he  granted  a  discharge  of 
/^V^^    the  decree,  and  in  full  satisfaction  of  all  future  alimony  while  the 

IMS  u*  Nisb^t  P^^'^^^  continued  to  live  separately. 
-7-; —  It  appears,  therefore,  that  the  deed  of  agreement  in  1810  consktB 

Consulted       ^^  ^^^  parts, — the  one  is  a  contract  of  separation,  and  the  other  a 
Judges.  contract  making  a  provision  for  Lady  Nisbet  in  the  event  of  her 

survivance.  It  is  unnecessary  to  consider  whether  the  contract  of 
separation  was  revocable  or  not*  The  parties  never  afterwarda  eo- 
habited ;  and  Lady  Nisbet  sold  her  whole  interest  under  the  deed, 
in  so  far  as  it  was  a  contract  of  separation,  to  her  husband,  for  a  spe- 
cific sum ;  which  she  accordingly  received. 

The  question  in  this  multiplepoinding  is,  what  is  Lady  Nisbet 
entitled  to  in  consequence  of  her  husband's  predecease  ? 

She  claims  the  jus  relictee  and  terce.  To  this  it  is  objected  by 
Sir  John  Nisbet's  trustees,  that,  by  the  transaction  in  1821,  she  dis- 
charged not  only  the  sum  stipulated  as  maintenance  during  the  sub- 
sistence of  the  marriage,  but  all  claims  upon  her  husband's  estate 
after  his  decease,  in  consideration  of  the  20,000  dollars  whicb  she 
received  in  one  sum.  We  are  of  opinion  that  there  is  no  groond 
for  this  objection.  Both  the  decree  and  the  discharge  are  restricted 
in  the  most  express  terms  to  alimony,  and  have  no  relation  whatever 
to  the  annuity  of  L.800  provided  to  Lady  Nisbet  after  her  husband's 
decease. 

2^^  Next,  it  is  said  that  Lady  Nisbet,  having  accepted  a  life  an- 
nuity of  L.800,  is  not  now  entitled  to  betake  herself  to  her  l^al 
claims,  particularly  as  she  took  benefit,  to  a  certain  extent,  under 
the  deed  1810,  by  drawing  her  yearly  allowance  for  alimony  for 
some  time,  and  then  transacting  for  the  remainder.  In  so  fistf  as  the 
deed  1810  was  intended  to  regulate  Lady  Nisbet's  interest  after  her 
husband's  death,  we  are  of  opinion,  that  it  always  was,  and  is  now, 
subject  to  revocation  by  Lady  Nisbet,  as  a  donatio  inter  vimm  et 
uxorem  stante  matrimonio,  if  she  can  shew  that  it  was  an  inade 
quate  provision,  reference  being  had  to  the  state  of  her  husband's 
circumstances  at  the  date  of  the  contract  We  are  of  opinion,  that 
it  is  proved,  by  the  admissions  in  the  revised  case  for  the  trustees, 
that  it  was  an  inadequate  provision,  and  that  Lady  Nisbet  is  enti- 
tled to  revoke,  if  she  thinks  it  her  interest  to  do  sa 

Further,  we  are  of  opinion,  that  her  taking  benefit  under  the  agret* 
ment,  as  a  contract  of  separation,  will  not  bar  her  from  revok* 
ing  it,  in  so  far  as  it  relates  to  her  rights  after  the  dissolution  of  the 
marriage,  the  one  provision  for  maintenance  during  the  subsistence 
of  the  marriage  having  no  connexion  with  the  other,  which  was  to 
take  place  at  her  husband's  death.  On  this  point  we  think  the  case 
of  Palmer  v,  Bonar,  (Jan.  25%  1810,)  a  decisive  precedent    The 


No.  64.  COURT  OF  SESSION.  333 

deed  of  separation  in  that  case,  as  in  this,  provided  an  alimony  du-  24  Feb.  1835. 
ring  the  separation,  and  made  a  settlement  upon  the  lady  in  the    )^^V^ 
event  of  her  husband's  predecease.     She  received  the  alimony  du-  J^  ^]  Nisbit 

ling  her  husband's  life ;  but  the  Court  held  that  she  might  never-    -7-^ 

theless  have  revoked,  on  the  ground  of  donation,  if  the  annuity  af-  conftulted 
ter  her  husband's  decease  had  been  inadequate,  which,  however,  in  Judge*. 
reference  to- his  circumstances,  they  thought  it  was  not 

We  are  of  opinion,  therefore,  that  Lady  Nisbet,  notwithstanding 
the  contract  1810,  is  entitled  to  betake  herself  to  her  claims  at  bw 
as  a  widow. 

With  regard  to  these  claims,  we  think  that  Sir  John  Nisbet  was 
not  domiciled  in  Scodand  at  the  period  of  his  death,  and  therefore 
that  the  objection  to  Lady  Nisbet^s  claim  for  the  jus  relictss  is  well 
fMinded. 

We  are  of  opinion,  that  Lady  Nisbet  is  entitled  to  a  terce  of  the 
heritable  estate  in  which  her  husband  was  infeft  at  the  time  of  his 
death,  with  the  exception,  however,  of  superiorities  and  feu-duties, 
to  which,  by  the  law  of  Scotland,  the  terce  does  not  extend.     Lady 
Nisbet  has  argued,  that  there  is  no  ground  in  equity  for  exempting 
fen-duties ;  that  in  the  present  state  of  society  it  is  unreasonable  to 
do  So^  because  the  practice  of  feuing  has  recentiy  increased  to  a 
great  extent,  particularly  in  the  neighbourhood  of  large  towns; 
and  further,  that  in  the  case  of  Lady  Dunfermline,  referred  to  as  a 
precedent  on  the  point,  the  Court  were  moved  by  the  specialty,  that 
the  htdy  was  otherwise  amply  provided.     We  do  not  think  this. ar- 
gument conclusive.     If  the  rule  of  law  is  clearly  fixed,  we  canndl 
disr^;aid  it  because  we  do  not  know  the  principle  upon  which  it 
was  first  introduced,  or  because  a  change  of  circumstances  has  ren*^ 
dered  it  tnore  inexpedient  than  it  originally  was.     These  are  cou'* 
siderations  for  the  Legislature,  but  not  for  a  court  of  justice.     It 
is  true,  that  in  the  case  of  Dunfermline  it  is  stated  in  Durie's  report 
that  the  lady  had  other  provisions ;  but  it  is  also  stated,  that  by 
the  custom  of  Scotland  terce  was  never  allowed  out  of  feu-duties« 
Accordingly,  although  Lord  Stair  refers  to  the  case  of  Dunfermline^ 
be  lays  down  tiie  rule  in  absolute  terms,  without  reference  to  the 
specialty;  and  in  this  he  is  followed  by  Lord  Bankton  and  Mr 
Enkine.    If  the  unanimous  and  unqualified  opinion  of  these  writers, 
contradicted  by  no  other  authority,  and  by  no  precedent,  h  disre« 
garded,  we  do  not  think  that  any  rule  in  the  law  pf  Scotland  can  be 
held  as  fixed«     It  also  appears  that  a  similar  judgment  had  been  pro- 
Boonced  in  the  case  of  Lamington,  Feb.  14.  1628. 

In  her  original  condescendence  and  claim,  Lady  Nisbet  does  not 
▼ery  distinctiy  demand  that  she  shall  have  her  option  to  betake  her- 
•elf  either  to  the  terce  and  jus  relict®,  or  to  the  annuity  of  L.dOO 
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Si  Feb.  id35.  under  the  contract.     Biit  becoming  sentiUc,  that,  if  ahe  £uled  in 
)^"^y^^    obtaining'  the  jns  relietiB  and  a  terce  of  feu-dutiefl,  it  might  be  (m 

t!^^!  Ni^t  ^^  interest  to  fell  back  upon  her  annuity,  she  does  malse  the  dahn 
«-— — ^       alternatively  in  her  revised  case*    We  think  she  is  entitled  to  doso^ 

Conmltod       ^^  ^^^  ^^^  barred  from  claiming  under  the  contract  by  the  proceed- 

Judges  iugs  in  the  American  court ;  for  these  proceedings  were  no  repu- 

diation of  the  ceiitmct  The  parties  foresaw  that  an  alimony  ef 
L»dOO  might  net  be  sufficient  Ibr  Lady  Nisbet,  and  therefore  it  was 
stipulated  in  the  contract,  that  if  she  succeeded  in  obtaining  a  hiTger 
sum,  by  an  action  at  law  or  otherwise,  it  should  have  the  effect,  not 
of  annulling  the  contract,  but  of  authorising  Sir  John  Nisbet  to 
tain  the  sum  so  awarded,  with  the  costs  of  suit,  in  paying  Uie 
natty  as  it  should  afterwards  fitll  due. 

On  these  grounds  we  are  of  opinion,  that  Lady  Nisbet  is  entided 
eiUier  to  a  terce  of  the  estate  in  which  her  husband  died  infeft,  ex- 
(dnsive  of  superiorities  and  feu^duties,  or  alternatively  to  an  annufty 
of  L.dOO  during  her  life. 

Opinion  of  Lord  PHtkrton. — I  concur  in  the  preceding  opintoB, 
that  the  objection  to  Lady  Nisbet's  claim  of  jos  relictse  is,  in  d^ 
circumstances  of  the  ease,  well  founded*  I  also  concur  in  tlie  opi- 
nion, that  the  terce  does  not  extend  to  superiorities  and  feu-dutieab 
The  only  other  question  arising  under  the  record  is.  Whether  or 
not  Lady  Nisbet  is  now  entitied  to  claim  the  terce  ?  Upon  tini 
point  too,  I  am  inclined  to  agree  in  the  result  of  that  opinion. 

The  ground  upon  which  the  demand  is  objected  to  by  th^  trustees, 
vis*  that,  by  the  transaction  between  Sir  John  and  Lady  Nisbet  in 
1821,  she  discharged  not  only  all  daime  for  alimony  during  the  joint 
lives  of  the  parties,  but  her  whole  claims  against  him  and  hia  repre> 
s^Eitatives,  during  her  own  life,  seems  to  me  untenable.  I  think  it 
obvious,  from  the  terms  of  the  <  deed  of  release'  then  ezeciiled,  as 
well  as  from  the  <  supplemental  order*  of  the  American  court  of  the 
Otii  April  1681,  referring  prospectively  to  that  release^  that  her  dis- 
charge was  limited  to  her  claims  for  *  alimony'  during  the  '  period 
« of  her  separation,'  as  it  is  expressed  in  the  deed  <rf  release,  er 
*  during  the  joint  lives  of  complainant  and  defendant,'  as  it  is  ex- 
pressed in  the  order  of  court 

Holding  this,  then,  to  be  clear,  and  considering  tiiat  the  deed  of 
separation  of  1810  is  admitted  by  both  parties  to  have  contemphted 
and  provided  the  payment  of  an  annuity  of  L.800  a-year,  not  mere* 
ly  during  the  joint  lives  of  the  parties,  but  during  the  lifetime  of 
Lady  Niabet,  there  remains  the  question.  How  &r  this  deed  bars 
or  affects  in  any  way  Lady  Nisbet's  claim  of  terce  ?  I  think  that  it 
does  not  And  I  do  not  feel  so  much  hesitation  in  answering  the 
question,  as  in  assigning  the  special  ground  on  which  that  conclusi<Mi 
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Is  arrived  at     This  difficulty  arises  from  the  legal  proceedings  re-  84  Feb.  1835. 

sorted  to  by  Lady  Nbbet  in  America  in  1813-1816,  to  obtain  an 

increase  of  her  alimony ;  from  the  different  views  which  may  be  taken  ^  ^^  Nisbet. 


of  tlie  effect  of  those  proceedings ;  and,  more  especially,  from  the    ^^7""^ 
wanner  in  which  the  parties,  perhaps  unavoidably,  have  argued  the  coniia^ 

case.  Judges. 

Itseems  to  me  that  there  are  only  two  lights  in  which  those  Ameri- 

esn  proceedings  can  be  considered.     In  the  first  place,  they  may  be 

newed  as  entirely  extinguishing  the  agreement  of  the  parties  con- 

tsioed  in  the  deed  1810  in  all  its  particulars,  including  that  relative 

to  the  annuity  subsequent  to  the  death  of  Sir  John  Nisbet;  and  as 

sd)stitQting  for  that  agreement  the  obligation  to  pay  the  increased 

aKmony  during  the  joint  lives  of  the  parties,  without  any  reference 

to  her  rights  in  the  event  of  his  predecease :  Or,  secondly,  as  lea- 

viogiD  force  the  deed  1810,  and  merely  superinducing  upon  its  pro- 

vinoDS  the  obligation  to  pay  the  increase  of  alimony  during  Sir 

:  John's  life.     Now,  in  the  first  view,  viz.  that  of  the  American  pro- 

eeediogs  <  sopiting  and  extinguishing'  the  deed  1810,  during  the 

:  Sfedme  of  Sir  John  Nisbet,  the  claimant's  right  to  terce  is  unanswer- 

sUe;  as  in  that  view  it  is  not  barred,  under  the  act  1681,  by  any 

M  of  provision  in  her  &vonr  existing  at  his  death.     But,  2dly, 

odeveo  adopting  the  other  view,  her  right  to  claim  the  terce  is  not 

r  ttdoded ;  inasmuch  as  the  deed  1810  does  not  appear  to  me  to  be, 

Ami  ito  terms,  exclusive  of  her  right  to  resort  to  her  legal  claims, — 

'  vas  notso  construed  during  the  lifetime  of  the  parties, — and,  on  the 

^  coBtrary,  if  held  to  have  been  accepted  and  acted  on  by  Lady  Nis- 

i  Mt  at  all,  from  the  date  of  the  American  proceedings  of  1813-1816, 

>  lis  dearly  accepted,  only  under  the  proviso  of  her  right  to  resort 

to  her  legal  claims  in  the  event  of  its  being  for  her  advantage  to  do 

M^   It  is  clear,  that  if,  after  the  American  proceedings  1813-1816, 

^  Ujr  Nisbet  inust  still  be  considered  as  accepting,  to  a  certain  ex- 

^t,  die  deed  1810,  her  acceptance  of  it  was  always  under  the  con- 

.  ditioQ,  necessarily  implied  in  the  decree  which  she  had  obtained  in 

we  American  Court,  that  her  legal  claims  for  additional  alimony 

,  were  not  barred.     And  if  that  was  the  case  in  regard  to  the  part  of 

we  deed  1810  applicable  to  the  joint  lives  of  the  parties,  it  seems 

napossible  to  apply  a  different  rule  to  the  right  of  annuity  emerging 

^der  that  deed,  after  Sir  John  Nisbet's  death*     It  would  be  incon- 

Snioas  to  infer  Lady  Nisbet's  absolute  acceptance  of  the  annuity 

'  ^  ^"^9  to  the  exciasion  of  her  legal  claims  after  Sir  John's  death, 

r  °^  the  acceptance  of  the  alimony  during  his  life,  combined  as  it 

^  with  the  admitted  fact,  that  the  stipulated  alimony  was  increa- 

tod  hy  an  addition  claimed  by  and  awarded  to  her,  on  the  single 

P^if  that  the  deed  left  her  legal  claims  during  his  Ufe  in  full  force. 
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H  Feb.  1835.      In  wbateyer  lights  then,  the  proceedings  in  America  are  yievdli 
!^J^V*^    in  relation  to  the  deed  1810,  I  think  the  claim  of  terce  ird 

tees  V.  NbbeT^^^^^®^*    ^"^  I  am  the  less  disposed  to  give  any  definidye  opbki 
,  .  upon  the  comparative  merits  of  those  views,  because  they  msy,  a 

CoQMilted      ^^^  event,  by  no  means  unlikely,  affect  the  rights  of  pardetiBa 

Judges.  matter  of  very  considerable  importance  indeed,  and  which  I  do  nol 

think  has  as  yet  been  fiurly  signed  :-<^I  mean  the  right  of  tk 
claimant,  Lady  Nisbet,  to  make  an  option  between  her  right  d 
lerce  and  the  annuity  provided  by  the  deed  1810.  It  is  eridenl^ 
and  indeed  the  claimant  does  not  disguise  it,  that  if  the  Court  aU 
consider  the  superiorities  and  feu-duties  not  to  £ei11  under  the  tera^ 
it  will  be  for  her  interest  to  hold  by  the  annuity  provided  by  tk 
deed  1810.  Accordingly,  in  some  parts  of  her  revised  case^  ab 
seems  to  reserve  to  herself  the  right  of  making  such  optioD,  if  tk 
Court  shall  come  to  that  conclusion*  Of  the  competency  of  id 
option,  however,  under  the  record  as  it  stands,  I  have  very  grMt 
doubts  indeed.  Her  condescendence  and  claim  are  ezpreaslyli* 
mited  to  her  legal  rights*  There  is  no  daim  whatever  for  the  n* 
nuity,  even  alternatively;  and  indeed  the  main  branch  of  theaigs- 
ment  in  her  case  rests  upon  a  proposition,  absolutely  ezclosiFe  of  tk 
claim  of  annuity,  viz.  that  the  deed  1810  was  '  sopited  and  extis* 
*  guished.'  She  evidently  maintains  that  as  the  true  view ;  and  al* 
though  she  does  refer  to  the  other,  it  is  only  hypothetkally,  fortk 
purpose  of  supporting,  through  the  medium  of  her  option,  her  cUi 
to  terce.  And  it  may  be  observed  that,  on  the  other  hand,  the  tn^ 
tees  lay  down,  as  the  foundation  of  their  argument,  that  tho  jv** 
ceedings  in  America  left  the  deed  1810  in  operation, — a  prapM* 
tion  which,  though  a  relevant  argument  against  her  daim  of  teio^ 
affords,  as  has  been  already  mentioned,  a  ground  in  support  of  kr 
claim  of  annuity.  This  course  of  argument  on  both  sides  wai  ff^ 
haps  unavoidable,  in  consequence  of  its  being  still  undecided  wk* 
ther  the  terce  included  feu-duties  or  not,  and,  consequentlff  wliU 
view  of  the  deed  1810,  and  of  the  effect  of  the  American  proceed 
ings,  it  was  the  interest  of  the  parties  respectively  to  maintain. 

Whatever,  then,  may  be  the  claimant's  right  to  choose  betveei 
the  terce  and  the  annuity,  and  to  resort  to  the  latter  if  it  proves  tk 
most  valuable,  and  however  proper  it  may  be  to  allow  a  elaiffi  m 
plea  of  this  nature  to  be  added  to  the  record,  as  fairly  arisiogootof 
the  facts  of  the  case,  I  do  not  see  how  it  can  be  determuied  on  Ae 
present  pleadings.  It  rather  appears  to  me  that  this  would  be  m 
to  neither  party ;  as,  in  the  first  phioe,  the  trustees  have  not  tf* 
gued,  and  were  not  bound  to  argue  it  under  the  present  rcconf; 
and,  secondly,  as  the  claimant,  though  alluding  to  it  hypotheticallT) 
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krtraly  argaed  the  point  properly  raised  in  the  record,  on  grounds  24  Feb.  1835. 
n^niTe  of  any  claim  for  the  annuity.  .^^^*^^^^ 

In  these  drcumstanoes,  I  cannot  help  thinking  that  the  most  ^^^.'j!f|^t^ 
equitable  coarse  would  be,  for  the  Court  first  to  determine  what  the     •^-- — 
lerce  truly  indades,  and,  in  the  event  of  that  determination  being  crnsuhed' 
aB&roarable  to  the  claimant  on  the  subject  of  the  feu-duties,  to  al-  Judges, 
inr  die  record  lo  be  amended,  and  the  parties  to  be  further  heard 
M  any  claim  she  may  make  for  annuity,  if  so  advised. 

O^ian  of  Lord  Monereiffi  —  The  opinions  of  the  consulted 
In^es  are  required  on  three  questions :  1.  Whether  the  claim  of 
Lidy  Nisbet  to  her  legal  provision  of  terce  is  altogether  excluded 
bjr  the  terms  of  the  contract  of  separation  between  her  and  Sir 
Mn  NiBbet  in  1810,  or  by  the  proceedings  in  the  American  Court, 
sad  the  transaction  which  followed  on  them  in  1821  ?  2.  Whether, 
Mpponng  that  a  claim  of  terce  is  still  competent  to  her,  she  can 
4nm  such  terce  of  the  feu-duties  payable  from  the  estate  of  Dean, 
lai  forming  part  of  the  estate  descending  to  the  heir  at  his  death  ? 
nd,  8.  Whether  the  claimant  is  entitled  to  jus  relictss? 

L  On  the  first  of  these  questions  I  am  of  opinion,  that  the  claim 
if  terce  was  not  excluded  by  the  contract  of  1810,  or  by  the  subse- 
fwot  proceedings  and  transaction. 

Tlie  deed  of  1810  is  a  deed  of  voluntary  separation,  proceeding 
linply  on  the  narrative,  that,  on  account  of  certmn  unhappy  differ- 
tttts,  die  parties  had  agreed  to  live  apart  from  each  other,  and  that 
Ar  John  had  agreed  to  pay  to  Lady  Nisbet  an  annuity  of  L.300 
Mog  her  life,  /or  her  maintenance  and  support.     He  accordingly 
Mads  himself  to  permit  her  to  live  separately  from  him,  and  not  to 
inerfere  with  any  separate  funds  which  she  bad,  or  might  acquire. 
tlie  obligation  for  the  annuity  bears,  that  Sir  John  Nisbet  *  shall 
*>iid  will  yearly  and  every  year,  during  the  natural  life  of  the  said 
'Dame  Maria  Nisbet,  well  and  truly  pay,'  &c.  an  annuity  of  L.300, 
viiidi  18  declared  to  be   <  for  the  sole  and  separate  support  and 
^^autenance  of  the  said  Dame  Maria  Nisbet,'  and  not  to  be  sub- 
ject to  die  debts  or  control  of  Sir  John.     So  far,  no  doubt,  the 
pi^rision  is  apparently  for  the  whole  life  of  the  lady.     But  that  it 
M  not  intended  or  understood  as  a  final  settlement  of  her  rights, 
^*«n  daring  the  joint  lives  of  the  parties,  and  still  less  in  the  event 
rf  W  soryiring  Sir  John,  appears  to  me  to  be  clear,  both  from  the 
■itnre  of  the  contract  itself,  and  from  the  express  terms  of  the  re- 
"""ii^g  chnses  which  it  contains.     For  not  only  does  the  deed 
^tain  no  discharge^  either  general  or  special,  by  Lady  Nisbe^ 

•»«»  to  Sir  John  himself,  or  his  heirs  or  executors,  of  any  other 

*»««  competent  to  her,  whether  of  greater  aliment  during  their 

^  or  of  terce,  jus  relict»,  or  any  thing  else,  after  bis  death ;  but 

y2 
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24  Feb.  1835.  it  goes  on  in  express  words  to  contemplate  and  provide  for  the 
^'"^V^^    of  her  bringing  a  suit  against  him  during  their  joint  lives^  *  in  order 

tecA  V.  Nisb«u' '  ^^  compel  him  to  pay  and  allow  unto  her,  tohUe  site  and  the  ndi 
-; *  Sir  John  Nisbet  shall  live  separate  and  apart,  any  further  or  other 

Consulted       ^  ^^^  ^^  sums  of  mouey,  for  or  by  way  of  alimony  or  otherwiae;* 

Judges.  and  the  provision  is,  that  all  such  sums,  as  well  as  any  debts  wbick 

might  be  made  to  affect  Sir  John,  shall  be  deducted  from  the  in* 
nuity  of  L.300,  ^  as  far  as  the  same  will  extend.'  The  import  of  ik 
I  take  to  be,  that  it  was  clearly  understood  that  the  lady  might,  not- 
withstanding the  contract,  bring  a  suit  for  a  legal  award  of  maiii- 
tenance,  and  that  in  that  case  the  annuity  should  cease,  or  sulfer 
abatement  I  cannot  therefore  think,  that  a  contract  which  was  ao 
conceived  could  be  intended,  or  can  legally  operate,  as  a  final  settle- 
ment of  the  rights  of  the  parties  after  the  dissolution  of  the  marriage^ 
there  not  being  a  word  from  the  beginning  to  the  end  of  it  to  iodi* 
cate  such  an  intention.  The  deed  in  this  case  appears  to  be  a 
contnict  of  separation,  and  nothing  else  :  and  therefore  I  cannot  ooa- 
strue  her  assent  to  such  an  arrangement,  which  might  be  temponry, 
merely  by  subscribing  the  deed,  without  any  obligation  of  dischaige 
of  any  kind,  as  an  acceptance  of  the  annuity  in  lieu  of  all  that  ske 
could  ever  claim. 

I  think  that  it  is  also  very  material,  in  regard  to  the  actual  inten- 
tion and  understanding  of  the  parties,  that,  when  Sir  John  sob- 
sequ^ntly  came  to  execute  his  first  settlement  of  18IS,  and  gave  ti 
Lady  Nisbet  a  legacy  of  L.2000,  he  did  so  under  an  express  deck- 
ration,  that  it  should  not  be  payable  <  unless  the  said  Dame  Maria 
<  Nisbet  shall  agree  to  accept  of  the  same  inftdl  satisfaction  ofaU  daiM 
'  f  for  dower  or  terce,  and  every  other  claim  whatsoever  oiit  of  my  etbtOi 
'  heritable  and  moveable,*  &c.  Sir  John  never  could  have  made  a 
provision  in  such  terms,  if  he  had  then  imagined  that  there  was  al* 
ready  a  conclusive  settlement  of  all  the  lady's  claims  upon  his  estatei 
after  his  death,  or,  in  particular,  that  the  terce  was  already  haired 
or  discharged. 

Supposing,  therefore,  that  nothing  more  had  taken  place,  I  could 
not  have  held  that  the  contract  of  IdlO  excluded  the  terce;  and  I 
am  of  opinion,  that  none  of  the  cases  which  have  been  referred  tOt 
and  to  which  I  shall  allude  afterwards,  afford  any  authority  fo 
holding  that  it  did. 

But  the  proceedings  which  followed  in  America  appear  to  dc  t^ 
Remonstrate,  that  the  contract  of  1810  was  known  and  underslood 
Xo  be  only  a  temporary  arrangement,  and  not  to  exclude  evenade* 
mand  for  further  aliment  in  Sir  John's  lifetime.  In  an  action  fir  (A^ 
many,  in  which  the  deed  of  separation,  and  the  aliment  thereby  pn>* 
vided,  were  distinctly  set  forth  in  the  record,  decree  for  an  aBjfwy 
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bf  3000  dollars  was  pronounced ;  the  Judge,  thougb  giving  it  with-  24  Feb.  1835. 
out  an  answer  having  been  filed,  holding  expressly^  and  upon  con-     ^"^y^ 
sideration,  that  the  deed  did  not  bar  the  claim  for  alimony  at  law.      ^  ^  Nisbet! 

That  decree  contained  an  iniunction  against  the  sale  of  an  estate  •    

in  America.     And,  in  order  to  get  rid  of  that  injunction,  Sir  John  consiu"ed 
appears  to  have  proposed,  some  time  afterwards,  to  purchase  up  the  Judges. 
alimony  which  had  been  awarded  by  the  decree.     Although  that 
alimony  of  3000  dollars  of  course  comprehended,  or  rather  sunk  in 
the  larger  sum,  the  L.300  of  annuity,  I  apprehend  that,  after  taking 
that  decree,  Lady  Nisbet  could  only  claim  her  aliment  by  virtue  of 
ii  ;  and  that  if,  in  the  subsequent  transaction,  she  discharged  what 
was  thereby  given,  such  discharge  could  not,  from  the  nature  of  the 
thing,  go  beyond  the  judgment  itself,  which  was  for  an  alimony 
simply,  clearly  confined' to  the  joint  lives  of  the  parties.    According- 
ly, the  Jirgi  order  in  the  later  proceedings,  which  is  for  dissolving 
the  injunction,  expressly  bears  narrative^  that  Lady  Nisbet  had  agreed 

<  to  accept  of  a  specific  sum  in  lieu  of  all  her  claims  for  alimony, 

*  either  now  or  during  the  joint  lives  of  complainant  and  defendant.* 
The  deed  of  release  and  indemnity  which  followed,  in  like  manner 
bears,  that,  in  consideration  of  the  sum  of  20,000  dollars  paid  to  her. 
Lady  Nisbet  discharged  Sir  John  <  of  and  from  all  maintenance  and 

*  alimony  whatsoever^  and  of  and  from  all  agreements  and  contracts 

*  for  providing  and  securing  the  same;  and  also  from  all  dues,  rec« 

<  konings,'  &c.  which  she  might  claim  <  under  or  by  virtue  of  the  de- 

*  cree  of  the  court  of  equity  of  South  Carolina  aforesaid:*  And  then  it 
lias  this  clause,  ^  And  also  of  and  from  the  payment  of  all  alimony  and 

*  maintenance  whatsoever  J  whicli  the  said  Maria  Nisbet  at  any  time  here- 
«  after  may  claim  or  demand  during  the  continuance  of  their 

*  SEPARATION.' 

I  think  that  it  appears  from  these  proceedings  and  transaction, 
Ist,  That  the  contract  of  1810  was  not  understood  by  either  party, 
or  held  in  law,  to  be  a  final  settlement :  2d,  That  the  decree  of  the 
American  court,  which  was  for  an  alimony  simply,  and  which  merged 
the  annuity  of  L.300  in  that  alimony,  was  by  its  nature  and  terms 
a  provision  of  aliment  only  during  the  joint  lives  of  the  parties  and 
their  continuing  to  live  apart :  3d,  That  tlie  transaction  by  which 
this  alimony  was  purchased  for  20,000  dollars  could  not  operate  as 
a  discharge  of  any  thing  more  than  the  alimony  thereby  given  during 
the  Joint  lives  of  the  parties ;  and,  4th,  That  by  the  express  words, 
both  of  the  first  order,  and  of  the  last  and  broadest  clause  of  dis^ 
charge  in  the  deed  of  release  itself,  the  acceptance  and  discharge 
were  specially  so  limited. 

Being  of  opinion,  therefore,  that  the  terce  was  not  discharged  by 
the  contract  of  1810,  I  am  also  of  opinion  that  it  was  not  discharged 
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24  Feb.  1835.  either  by  the  decree  of  the  American  court,  or  by  the  inouudim 
^.. .  .  nn      which  followed.     And  I  also  think,  that  by  these  later  preoeediiup 

Ni«befs  Trua-    .  •  •       •     *i.  ^  j     j  .•     i  jj 

tees  V.  Nisbeu  ^he  provision  in  that  deed  was  entirely  superseded. 

_  .". :         Havinff  this  opinion,  I  do  not  think  it  necessary  to  advert  paili- 

OpiDion  of  1     1  !.«.  .  1         111.  1  .. 

Consulted       cularly  to  a  different  view  taken  by  the  claimant,  on  the  suppositiii 
Judges.  ^1^1;  ^e  transaction  in  1821  did  not  supersede  or  do  away  tbeeieol 

of  the  contract  1810.  But  certainly,  if  it  were  to  be  beld  that  At 
annuity  provision  of  the  deed  1 810  was  not  totally  pat  an  eod  to  is 
all  its  effects  by  the  American  decree  and  transaction,  I  should  tUA 
it  very  difficult  to  dispute  the  proposition,  that,  in  that  case,  die  di^ 
charge,  expressly  limited  to  an  alimony  for  the  joint  lives  of  i$ 
parties,  could  not  be  held  as  a  discharge  of  the  annuity  of  UM 
after  the  death  of  Sir  John  NisbeL 

It  may  be  proper  that  I  should  now  shortly  advert  to  some  o(*lkl 
cases  which  have  been  referred  to.  The  first  case  quoted  by  tkl 
respondents  is  Miller  v.  Brown,  Jan.  19.  1776.  In  that  case,  Ai| 
contract  between  the  parties,  consisting  of  mutual  deeds,  coDtaisfll: 
an  express  clause  of  discharge,  in  the  broadest  terms,  by  the  viic^ 
of  all  right  to  an}/  of  the  goods^  ff^r^  or  other  effects  belonging  to  kf 
husband,  or  to  anjf  aliment  or  other  provision  of  the  law  competent  H 
her  as  his  wife,  in  the  same  manner  as  if  they  had  never  been  ntf" 
ried,  &c.  The  wife  revoked  when  the  husband  was  at  the  [XHnttf 
death;  and  the  Court  found  that  the  clause  was  sufficient  to  import 
a  discharge  of  the  jus  relictso.  If  there  had  been  any  such  chflM 
in  the  present  case,  there  could  have  been  no  doubt  as  to  the  ifr 
tendons  of  the  parties;  and,  if  a  questioli  as  to  the  revocabilitytf 
the  deed  had  arisen,  it  would  have  stood  on  a  very  different  footing 
from  any  question  on  the  facts  as  they  are.  Here  the  point  ii,  dmt 
the  deed  contains  no  such  disc/iarge;  and  my  opinion  is,  that  from  ill 
own  terms  it  appears  that  it  was  not  intended  or  understood  tobnc 
any  such  effect 

The  next  case  mentioned  is  that  of  Sutherland  o.  Syme,  Joljl' 
1772.  But  there  also  there  was  a  still  stronger  and  broader  daae) 
discharging  the  terce  and  every  thing  else ;  and  therefore  I  do  not 
think  it  necessary  to  advert  more  particularly  to  the  circumstanoe^ 
which  are  fully  reported  by  Lord  Hailes,  and  have  been  conunented 
on  by  the  parties.  But  I  must  observe,  that  the  req>ondenti,  >> 
quoting  from  the  report,  omit  altogether  the  clause  of  dischaige* 

The  case  of  Palmer  v.  Bonar,  25th  Jan.  1810,  is  also  referred  tA 
The  deed  in  that  case  was  called  a  postnuptial  contract,  oontuiuflK 
an  agreement  to  live  separate,  and  a  provision  of  an  annoi^ « 
L.150.  But  it  contained  clauses  expressly  with  reference  tom< 
event  of  the  wife  surviving  the  husband;  and  declared,  that  the  an- 
nuity and  the  furniture  of  a  house  *  shall  be  held  inJuB  sati^i^ 
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<  if  oS  cbdmi  ofmaoeabUiy  teree  oflandt^  or  Mer  tlaimj*  &c. ;  and  ^  Feb.  lass. 
there  wm,  besides,  in  the  counterpart  of  the  contract,  an  ezpresi  {Ub^    ^^  J^^* 
tkaye  hj  the  wife  to  the  same  eflTect     No  revocation  of  the  deed  ^^^  vJsiJ^' 
l9Qk  place  in  the  lifetime  of  the  husband ;  and  the  qoestion  waa 


nnply,  whether,  alter  hia  death,  the  wife  conld  repudiate  the  ea>  cooBuiMd 
fnm  ooatract  between  them  for  settling  the  rights  of  the  wife  and  Judges. 
Ae  hashand's  representatives  on  that  event  The  Court  held,  though 
vith  diflkolky,  that  the  contract  abonld  be  takto  as  consisting  of  two 
pvtii  the  fint  an  agreement  to  live  separates,  and  the  second  a  settle* 
■est  mortis  cansa;  and  that  though,  as  a  contract  of  separation,  it 
mgkt  be  revocable  in  the  husband's  lifetime,  yet,  as  a  settlement 
rftbsnghti  of  the  parties,  it  could  not  be  repudiated  after  his  deaih. 
Bst  it  18  to  be  observed,  that,  even  upon  such  a  deed,  there  was  no 
kdm  as  to  what  might  have  been  the  effect  in  regard  to  oS  its 
yvii,  if,  Aray  tke  joint  lives  of  the  parties,  the  wife  had  bona  fide 
nroked  the  contract  as  a  contract  of  separation,  or  had  brought  an 
irtioa  at  law  for  aliment 

Without  at  all  impeaching  the  authority  of  that  case,  I  humbly 
MSttive  that  it  has  no  application  to  the  present  case.  I  cannot 
ind  in  the  contract  of  1810  any  of  the  features  which  were  in  tlie 
aMset  in  Benares  case,  aad  on  which  the  Court  decided.  There 
nmbdno  obtiffotum  bythetoifi  at  mUj  except  an  obligation  to  live 
npante  from  her  husband.  Fat  less  in  there  any  disdiaige  of  teroe, 
JM  reUete,  &c.  The  deed  in  this  case  cannot  be  divided  into  two^ 
|trtk  It  is  siasply  an  agrdemeat  to  live  sq[>arate,  with  a  provision 
tf  aliaient  There  is  aothing  like  a  setdement  mortis  causa  by  Sir 
Mm  Misbet,  accepted  of  by  the  claimant;  the  words,  ^  duringi  her 
^mbrnd  Kfef'  uriiieh  occur  in  the  clause  granting  the  annuity,  being 
dettljr  ejplained,  by  the  after  daases,  to  mean  nothing  more  than 
^  ^  while  Sir  John  lived  abo--^their  joint  Uoeg,  or  anUinuinff  4o 
^  teparate.  But  at  any  rate  I  am  satisfied,  that,  in  this  case,  it 
vtt  not  at  all  the  meaning  of  the  parties  to  make  any  such  setde* 
*eot  of  their  rights  mortis  causa  finally  and  irrevocably. 

II.  The  second  question  is,  whether,  supposii^  the  daiflaant  to 
Weottded  to  her  terce  generally,  she  has  a  right  to  terce  of  the  feu- 
'ittieB  payable  from  the  estate  of  Dean,  under  the  feu-contracts  en- 
t^  into  by  Sir  John  recently  before  his  death  ? 

I  ds  net  think  that  this  question  can  be  taken  m  if  it  were  merely 
^abttnust  quesdoo,  whether  feu-dnties  payable  under  rights  of  su- 
P^fuirity,  in  virtue  of  feu-contracts  or  dispositions  long  before  coi- 
itotnted,  and  the  feu-dnties  being  of  the  ordinary  descrfption,  are  a 
lobjeet  of  the  r^ht  of  terce  ?  However  the  question  may  be  resolved, 
I  think  that  the  Court  are  bound  to  consider  it  on  the  special  fiicti 
^fnthin  the  record;  and,  in  this  view,  it  b  the  case  et  nearly 
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24  Feb.  183&  one-half  of  a  valuable  estate  being  granted  in  fen  by  the  deoensed 
Nisbet^sTrui-  ^"*'^'*^  himself,  not  for  a  price  paid  down  with  a  small  feu-duty  as 
tees  V.  Nisbet,  ah  acknowledgment  to  the  superior,  but  for  a  ver}'  large  fea-daty  or 
Opinion  of  P^P^^^^  ^^^ »  and,  considering  it  in  tliis  view,  I  certainly  think  it 
Consulted  a  question  of  importance,  and  not  free  from  difficulty. 
Judges.  There  is  no  doubt  that  all  the  institutional  writers  without  excep- 

tion, from  Craig  to  Erskine,  have  expressly  laid  down  the  doctrine, 
that  there  is  no  terce  offeu^duties  ;  Mr  Bell  alone  intimating  a  doobt 
as  to  such  a  case  as  the  present  And,  what  is  still  stronger  in  my 
opinion,  the  practice  appears  to  have  been  uniform  at  all  times,  no 
instance  being  stated  of  a  widow  having  been  served  to  a  terce  of 
feu-duties.  This  state  of  the  law  and  practice  appears  to  me  to  be 
so  strong,  that,  though  I  have  had  and  still  retain  considerable  doobts 
on  the  special  case,  I  should  have  great  difficulty  at  present  in 
coming  to  the  conclusion,  that  the  general  rule  can  or  ought  to  be 
overcome. 

Nevertheless,  I  feel  it  to  be  my  duty  to  state  the  serious  doobt 
which  I  entertain.  When  the  matter  is  sifted,  on  the  one  hand, 
it  does  appear,  that  the  reason  why  no  terce  in  superiorities  was  al- 
lowed is  of  a  nature  which  really  ought  not  to  affect  such  a  case  as 
the  present.    Craig,  ii.  22. 34,  says,  <  NuUus  triens  hominii  debetor, 

*  nuUus  superioritatis :  nam  Iubc  viduam  non  decent ;  neque  pnes- 

<  tationis  albsefirmse,  quae  nihil  aliud  est  quam  nuda  superioriiatis  re- 
^  cognitio ;  triens  vero  utilitates  mulierts  tantum  sfectat,  d 

<  proinde  neque  earum  rerum  qu<B  mm  ad  tuum  sed  volupiatem  perti- 

*  nent  aid  comparata  simty*  &c.  It  is  impossible  not  to  see,  that  the 
doctrine  here  laid  down  is  rested  on  principles  which  could  not  be 
at  all  applied  either  to  a  feu  like  this,  or  to  the  present  times*  There 
is  no  terce  in  a  superiority,  because  that  does  not  become  a  widow; 
no  terce  of  a  blench  duty,  because  that  is  a  mere  acknowledgmeat 
of  superiority :  Terce  regards  only  things  use/id  to  a  tDoman^  &c.  We 
could  find  nothing  unbecoming  in  a  woman  enjoying  the  third  of 
what  is  really  the  rent  of  her  husband's  estate ;  and  the  third  of 
such  rents  must  be  admitted  to  be  of  serious  utility  to  her.. 

On  the  other  hand,  while  the  institutional  writers  do  all  in  a  sin- 
gle word  assert  that  there  is  no  terce  of  feu-duties,  it  does  not  iqp- 
pear  that  the  rule  was  very  firmly  fixed  on  any  principle.  Stair, 
Bankton,  and  Erskine,  all  refer  for  their  authority  to  the  case  of 
Lady  Dunfermline,  Feb.  13. 1628.  But  when  the  report  of  that  case 
is  looked  into,  it  is  far  from  shewing  that  the  matter  was  then  thought 
to  be  very  clear.  That  report  certainly  does  shew,  that  there  bad 
been  no  previous  custom  of  allowing  terce  in  feu-duties.  But  all  that 
the  case  itself  in  other  respects  imports  is,  that  the  Lords  <  would 
^  not  begin  to  institute  a  new  consuetude,  where  the  lady  was  besides 
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<  firarided  mrffieien^  with  a  canjunetfee  f  and  the  only  other  ease  24  Feb.  isas. 
k  tke  books  is  that  of  Lady  Lamington,  dated  the  next  day,  Feb. 
14. 1628^  where,  according  to  the  Auchinleck  Manuscript,  it  was  ^  ^  Nisbet 
dedded,  that  <  the  lady  falls  not  a  terce  of  feu-doties ;'  which  point     — ; — 
does  not  appear  in  two  other  reports  of  the  same  case.  Convuited 

I  am  very  sensible,  that  a  rule  of  law  may  be  well  fixed,  where  Judges, 
the  reason  of  it  is  either  lost  in  obscurity,  or  may  not  precisely  ap- 
ply to  modern  usages ;  and  also,  that  a  rule  of  law  laid  down  by  all 
the  doctrinal  writers,  and  sanctioned  by  the  practice  of  centuries, 
ny  be  rery  firmly  settled,  though  the  original  authority  for  it  in 
jodieial  proceeding  may  appear  to  have  been  imperfect  or  insuffi- 
dent  And  I  am  very  iar  from  thinking  that  any  rule  so  settled 
snglit  to  be  disturbed  or  inverted  upon  any  arguments  derived 
sunply  from  the  ancient  history  of  it  On  the  contrary,  I  should 
dunk  such  a  principle  of  judgment  in  the  highest  degree  danger* 
mm;  and  therefore,  though  I  have  a  doubt  in  the  present  case,  I 
on  only  express  it  as  a  doubt  which  I  cannot  remove  from  my  own 
auad,  derived  from  considerations  which  appear  to  me  to  be  alto- 
gether distinct  from  any  such  principle. 

The  question,  then,  which  I  think  it  is  necessary  to  resolve  in 
the  present  case  is.  Whether  the  very  large  returns  stipulated  by 
Sr  John  Nisbet  to  be  paid  annually  from  the  land  previously  held 
hy  him  in  full  property  are  to  be  considered  Bsfeu^duties  in  a  ques- 
tioo  with  his  widow,  in  the  sense  in  which  the  authorities  use  the 
tern  when  they  say  that  there  is  no  teree  offeu-duH/ss  f  In  the  plain 
seme  of  the  thing,  these  feu-dudes,  created  by  Sir  John  Nisbet  him* 
lelf,  are  neither  more  nor  less  than  verypdl  though  perpetual  rents 
rf  the  lands.  If  the  rights  had  been  constituted  on  long  leases 
even  for  999  years,  and  the  same  returns  had  been  to  be  made,  the 
daim  of  terce  would  have  been  good.  And  yet  the  Court  have 
heU,  (Qneensberry,)  that  to  certain  effects  such  leases  are  truly  not 
fenet,  but  alienations  of  the  property,  as  complete  as  if  they  had 
been  feu-rights.  Again,  the  Court  and  the  House  of  Lords  have 
decided,  (Roxburghe,)  that  titles  may  be  constituted  in  the ^^^rm  of 
fea-rightB,  which,  in  certain  questions  involving  the  interests  of  third 
pertiesy  shall  not  be  considered  as  veMj  fiu^rightSy  though  in  any 
sdier  question  they  would  certainly  have  had  that  character.  In 
neh  questions,  the  Court  have  looked  more  to  the  reality  of  the 
thing  than  to  the  mere  form  of  it 

Bat,  if  this  principle  be  fully  recognised,  does  it  not  deserve  con«- 
ndeiatioD,  Whether  it  shall  be  held  to  be  competent  for  a  husband, 
iy  Us  omn  aetj  so  to  place  the  rental  of  his  estf^te,  by  means  of  fen 
diipQiitions,  as  that,  while  he  retains  to  himself  and  his  heirs  the  full 
^joyment  of  a  greatly  increased  rental,  the  terce  of  his  widow  shall 
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M  Feb.  iSd&  be  totally  excluded  ?  It  is  not  here  eaid,  that  tbefem  were  nade 
-^^yi^T^  fi^  Oupurpoie  of  exduding  the  teroe ;  the  temptatuni  of  what  the 
tees  V,  Niftbet«  respondents  call  the  mmMtrtms  feordviy  offered  may  be  eappesed.ts 
ha?e  afforded  a  sofficient  motive.  Bot  the  question  is.  Whether 
the  thing  done,  in  making  soch  a  monstrous  feu-doty,  is  eo  frMy 
within  the  principle  of  the  law,  as  that  it  ought  to  be  allowed  to  pro- 
duce such  an  effect  en  Ae  righU  of  the  toidaw  f 

1  am  rather  led  to  think,  that  this  point,  which  appears  to  me  Is 
be  forced  on  the  consideration  of  the  Court,  could  not  be  met  by 
any  considerable  practice,  and  far  less  by  any  dedsion  or  authority. 
The  respondents  hare  referred  to  no  such  practice  or  authoti^. 
•They  allude  to  the  case  of  burgage-holding  as  analogous.  Bot  it 
appears  to  me  to  afford  no  fisdr  anal<^.  The  bargage-bolding  ii 
mai  created  by  Ae  ad  of  any  party;  nor  ean  there  be  any  doubt  as 
to  the  reality  of  it,  where  it  does  exist :  And,  the  rule  of  law  betog 
quite  fixed  in  that  case,  there  could  be  no  doubt  of  its  apj^icatioa 
in  the  case  referred  to. 

On  the  whole,  therefore,  I  find  myself  at  present  onable  to 
cor  in  the  opinion,  that  there  is  no  terce  in  the  feu-dnties  in 
a  case  as  this :  But,  at  the  same  time,  I  should  reqoke  farther  oon- 
sideration  and  discussion  of  the  question,  before  I  could  defiror  a 
positive  opinion  that  it  is  due. 

II L  The  third  question  is.  Whether  the  daimaat  is  entkled  to 
Jus  rtUetee^  But  as  it  is  quite  clear  that  Sir  John  Nisbet  died  do* 
miciied  in  England,  I  am  of  opinion  that  the  succession  to  his  per* 
sonal  estate  must  be  regulated  by  the  law  of  England ;  and  as  it  is 
not  averred  by  the  claimant,  that  by  that  law  the  present  daim  ooaU 
be  sustained,  I  do  not  think  ii  necessary  to  go  fisrther  inio  this  poinL 


JudgmenL 


At  the  advising,  while  the  Court  concurred  in  the  opinions 
tarned.  Lords  Meadowbank  and  Medwyn  thought  there  was  much 
in  the  doubts  expressed  by  Lord  Moncreiff,  as  to  the  terce  of  the 
feu-duties  payable  from  the  lands  of  Dean* 

*  The  Lords  having  resumed  consideration  of  this  cause,  with 
the  cases  for  the  parties  formerly  ordered,  and  opinions  of  the 
Consulted  Judges,  find,  That  the  claimant.  Dame  Maria  Nisbet, 
is  not  entitled  to  daim  her  jus  relietse :  find.  That  her  claim  of 
teroe  is  not  barred  by  any  of  the  tmnsactions  or  proceediags  that 
took  place  between  her  and  her  late  hud>and.  Sit  John  Nisbet; 
but  find  that  the  terce  is  not  due  oat  of  the  fen^udes  payable 
out  of  the  estate  of  Dean :  and  further  find.  That  the  claimant  if 
entitled  to  her  election  as  between  the  claim  of  terce  and  the  an- 
miity  of  L.dOO,  settled  upon  her  by  the  deed  of  1810,  refened 
to  in  the  proceedings ;  and  that  if  she  shall  repudiate  her  right  of 
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<  (er^  die  dudl  be  eatitled  to  claim  and  be  preferred  on  theiund  84  F«b.  I83&' 

<  is  medio  for  payment  of  the  said  annuity :  And  With  these  find-    ^<^v^-^ 

« loga,  remit  the  case  to  Lord  Jefirey,  in  place  of  Lord  Medwyn,  ^T  wSHt! 

<  to  i^i^ply  the  same,  and  proceed  further  in  tibe  cauae  as  his  Lordship 

<  diall  see  just*' 

Lord  Oidiiiary,  Medwytu  For  Sir  John  Nisbet'i  Truitees,  Keay  and  Paienotu 

Scott  jr  BaldenUm^  W.  S.  Ag«nts.  For  Lady  Nisbet  and  Others,  Skmie^ 

AAefiardf  A.  Wood.     JoknBmtfmf  W.  &  Bobortoonf;  Speneo,  W.  8.  Agents. 
T.aerk. 


FIRST  DIVISION. 
Na  LXV,  2oth  February  1835. 

MARGARET  SMELLIE 

offainst 
JOHN  COCHRAN. 

Pbsscriftion,  Triemrial. — Stat.  1579,  c.  88. — Circumstances  in 
fddch  a  dahn  mads  by  apariyjbr  remuneration  as  a  yovemess  or 
houadueper^  no  specific  wages  being  agreed  an,  but  an  mderskmding 
aoerred  that  audi  were  to  be  given,  tocu  field  tofaU  under  the  ope^ 
rv&m  of  the  statute. 

The  pmaer  raised  an  acdon  against  the  defender,  Cochran,  set- 
fing  forth,  that,  in  the  year  1820,  she  had  gone  to  Linlithgow  as  a 
knisekeeper  or  governess,  for  the  purpose  of  taking  charge  of  the 
diii^n  of  the  defender,  (her  brother-in-law,)  while  attending  the 
t^Kiols,  and  receiving  their  education  at  that  place ;  that  a  house 
W  accordingly  been  taken  in  Linlithgow,  which  was  kept  and 
mperiDtended  by  her,  from  dth  October  1820  down  to  the  1st  day 
of  August  1626,  during  which  time  several  of  the  defender's  chil- 
dren bad  successively  been  entrusted  to  her  charge,  &c.  &c. ;  that 
there  was  no  specific  agreement  made  with  the  pursuer  at  the  time 
die  entered  into  the  said  engagement,  nor  during  its  currency,  in 
Kgard  to  the  amoont  of  sabry  or  remuneration  to  be  paid  to  her  by 
the  laid  defender,  but  tliat  there  was  an  understanding  between  the 
pstties  that  she  was  to  receive  such;  and  concluding  for  L.15  a-year 
as  a  remmieration  for  her  services. 

In  defence  it  was  stated,  that  the  pursuer  had  been  left  in  very 
'^ftitute  ctrenmstances  by  her  father,  and  that  in  order  to  prevent 
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Smellie  o. 
Cocbran. 


86  Feb.  1835.  her  from  being  forced  to  support  herself  by  manual  labour,  the  de- 
fender (along  with  another  brother-in-law  of  the  pursuer)  had  un- 
dertaken,  chiefly  for  the  purpose  of  providing  board  and  maintenanetf 
for  her,  to  take  a  house  at  Linlithgow,  to  which  their  children  might 
be  sent,  for  the  purpose  of  attending  the  schools  there,  and  in  whidi 
the  pursuer  might  reside :  That  in  return  for  her  board  and  lodg- 
ing, the  pursuer  was  to  take  charge  of  the  children,  and  superintend 
the  household  arrangements ; — and  that,  although  no  wages  were  to 
be  giyen  to  her,  the  defender,  Cochran,  made  her  various  presents 
of  clothes  and  other  articles. 

In  these  circumstances  the  defender  denied  that  he  was  indebt- 
ed in  any  sum  whatever  to  the  pursuer,  and  any  services  she  might 
have  rendered  to  his  family  were  amply  compensated  by  her  board 
and  lodging,  and  the  various  presents  she  received ;  and  he  also 
pleaded  prescription, 

*  The  I^rd  Ordinary  found  that  the  triennial  prescription  applies 
to  the  claim  of  the  pursuer :  Sustains  the  defence  of  the  said  pre- 
scription accordingly :  Finds,  that  the  said  claim  can  only  be  prov- 
ed by  writ  or  oath,  and  allows  the  pursuer  to  give  in  a  minute, 
stating  in  which  of  these  modes  she  undertakes  to  prove  her  clainL* 

Note. — <  The  pursuer  states  in  her  condescendence  that  she  was 
engaged  by  the  defender,  in  1820,  to  go  to  Linlithgow  to  take 
charge  of  his  children  as  a  housekeeper,  and  she  concludes  for  the 
sum  of  L«8d  :  5  :  6,  in  name  of  salary  or  remuneration  for  her  ser- 
vices in  that  capacity.  More  than  three  years  elapsed,  after  her 
services  as  housekeeper  ceased,  before  the  present  action  was 
brought.  The  Lord  Ordinary  is  clearly  of  opinion,  therefore, 
that  the  triennial  prescription  is  applicable  to  this  claim,  under  the 
express  words  of  the  statute  1579.  The  pursuer  says,  that  it  is 
not  libelled  that  a  specific  fee  was  fixed  as  a  remuneration  for 
these  services,  nor  was  the  term  settled  at  which  the  wages  were 
to  be  payable.  But  the  Lord  Ordinary  sees  nothing  either  in  the 
words  or  purview  of  the  statute,  nor  in  the  authority  of  the  text 
writers,  nor  in  the  decisions  of  this  Court,  which  leads  him  to 
think  that  either  of  these  circumstances  affects  the  plea  of  pre- 
scription. 

*  It  is  true,  that,  in  the  case  of  the  pursuer  against  Gillespie,  28d 
November  1833,  which  occurred  precisely  in  the  same  circum- 
stances, the  Court  allowed  a  proof  prout  dejure.  But  the  Lord 
Ordinary  can  account  for  this  judgment  only  from  the  drcuin- 
stance  mentioned  on  the  Bench,  that  the  defender,  whether  from 
mistake  or  otherwise,  allowed  the  defence  of  prescription  to  drop 
out  of  his  pleas  on  the  record.  As  neither  the  constitution  nor 
subsistence  of  this  debt  is  admitted  here,  it  is  thought  that  the 
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<  only  mode  of  proof  competent  is  by  the  writ  or  oath  of  the  de-  S5  Feb.  1885. 
*  ieuder.'  ^*^V^^ 

Smellie  o. 
Cochran. 

The  pareuer  reclaimed^  ?JiA  pleaded — That  the  transaction  in  ques-     — 

tion  did  not  fall  ander  the  operation  of  the  statute.  Although  it  was  p"^]!^''^  * 
stated,  in  the  narrative  of  the  summons,  tliat  the  pursuer  had  been 
employed  as  a  housekeeper  or  governess,  yet  it  went  on  to  state 
that  DO  agreement  had  been  made  with  regard  to  the  wages  or  sa- 
kry  that  she  was  to  receive ;  nor  could  she  make  any  demand,  until 
the  termination  of  her  employment,  for  a  proper  remuneration,  as 
that  would  depend  upon  the  number  of  children  placed  under  her 
diaige,  and  that  varied  during  the  course  of  each  year,  so  that,  in 
these  circumstances,  the  statute  did  not  apply ;  and  it  was  not  alleg- 
ed that  any  wages  had  been  paid  to  her,  although  distinctly  aver- 
red on  her  part  that  there  was  a  clear  understanding  between  the 
parties  that  she  was  to  have  a  liberal  remuneration. 

It  was  answered — That  the  case  fell  under  the  very  words  of  the  Defender** 
ititate,  and  that  it  was  in  vain  to  say  that  the  circumstance  of  there  ^^^ 
being  no  specific  agreement  as  to  the  amount  of  wages  took  the  case 
faoni  under  its  operation.  Although  a  servant  might  engage  with  a 
master,  trusting  to  his  liberality,  and  without  stipulating  for  speci- 
fic wages,  this  did  not  alter  his  character  as  such,  or  render  it  the 
less  incumbent  upon  him  to  bring  forward  his  claim  within  the  pe- 
riod prescribed  by  the  statute,  in  order  to  save  it  from  prescription. 
The  defender  had  also  e^tpressly  averred  in  his  condescendence, 
that  it  was  in  return  for  his  having  provided  board  and  lodging  for 
her,  that  the  pursuer  was  to  take  charge  of  the  children,  and  super- 
ioteod  the  household  arrangements,  and  that  this  was  in  reality  an 
ailiegation  of  payment. 

l^rd  GUKes  had  at  first  some  doubts  of  the  application  of  the  Opinion  of 
statute,  arising  from  the  special  terms  of  the  defender's  condescend  ^^^^ 
denee ;  but  his  Lordship  ultimately  concurred  with  Lord  Balgray, 
!uid  with  the  Lord  Ordinary,  in  thinking  that  the  case  fell  under 
the  words  as  well  as  the  meaning  of  the  statute ;  and  that  the  mere 
circamstance  of  there  being  no  specific  agreement  as  to  the  amount 
^  wages  did  not  alter  her  legal  character,  or  affect  the  operation  of 
^e  statute ;  and  in  this  opinion  Lord  Mackenzie  appeared  also  to 
concur.    The  Lord  President^  however,  had  some  doubts  as  to  the 
true  character  and  capacity  in  which  the  pursuer  had  served.     If  it 
was  as  a  servant,  there  could  be  no  doubt  that  the  statute  applied ; 
hut  his  Lordship  was  inclined  to  consider  her  more  in  the  character 
of  a  mandatary,  or  as  prssposita  negotiis  domesricis,  to  which  cha- 
'^^r  the  application  of  the  enactment  would  be  more  doubtful. 
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N0.6S. 


Smellie  v. 
CochrMi^ 


Judgment* 


Lord  Conhoiue,  Ordinary.         Act  Dean  ofFac  f Hope.  J      Alt  Btttherfird,  Stmi- 
fordi         Wotherapoon  jr  Mad^  and  J.  B   WaU^  AgcnU.        D.  Clerk. 

c. 


FIRST  DIVISION. 


No.  LXVL 


aeth  FAruaay  183ft^ 


JOHN  M^GROUTHER,  Factor  loco  tutoris  of 
Chablbs  Campbell  Obaham,  Petitioner. 

Factor  loco  tutoris. — Pupil. — Circumstances  in  which  AeQwt 
authorised  ajactor  loco  tutoris  to  a  pupily  who  had  no  property^  hd 
who  toai,  afier  an  vnde,  the  next  heirof  entail  to  an  edate  ofLJ&W 
or-year^  to  insure  a  sum  ofL,500  tq)on  the  life  of  the  ptqnlf  and  is 
borrow  the  one^half  of  that  sum  on  the  security  thereof^  to  he  of' 
plied  towards  tlie  jnaxntenanee  and  education  ofthepupiL 

On  advising  this  petition,  on  a  remit  from  the  Court,  the  Lord 
Ordinary  remitted  the  case  to  the  Clerk  of  Court  to  inquire  into  the 
facts  stated  in  the  petition,  and  to  report,  and  the  following  report 
was  accordingly  made : 

<  It  appears  from  the  statement  in  the  petition,  that  on  2ist  De- 
cember 1833,  the  petitioner  was  appointed  factor  loco  tutoris  for 
Charles  Campbell  Graham,  a  minor :  That  the  only  fund  which 
the  minor  then  possessed  was  a  sum  of  about  Li.150,  left  to  him  bj 
a  grand-aunt,  and  deposited  with  R.  Graham  Burden  of  Tedall, 
the  minor's  uncle,  who  died  very  much  in  debt :  That  it  has  now 
been  entirely  lost,  and  the  minor  is  now  without  any  means  for 
his  support  and  education. 

<  It  is  also  stated  in  the  petition,  that  the  minor  is  next  heir  of 
entail  to  the  estate  of  Craigbarnet  in  Stirlingshire,  worth  L.800  per 
annum :  That  Mr  Stirling,  now  in  possession  of  that  estate^  is 
about  sixty^five  years  of  age,* and  in  rather  delicate  health;  thst 
he  has  been  married  many  years,  and  Mrs  Stirling,  who  is  up- 
wards of  forty  years  of  age,  is  alive ;  and  that  in  the  CTont  of  Mr 
Stirling  leaving  no  children,  and  the  minor  surviving  him,  he  will 
succeed  to  that  entailed  estate. 

^  It  is  further  stated,  that  the  minor  is  between  seven  and  eight 
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<  yean  of  age,  and  is  maiiitained  at  scliool  at  the  expense  of  the  pe-  95  Feb.  1836; 
'  dtioner,  who  is  desirous  that  he  shoold  obtain  such  an  education  as    ^^^V*"^ 

<  may  fit  him  to  fill  the  station  in  society  which  he  may  eventoaUy  pe^^^,'^' 
^  lioU,  and  that  the  present  expense  of  his  board  and  education  is 

*  from  L.20  to  L.30  a-year. 

<  Under  these  circumstances,  and  to  enable  the  petitioner  to  con* 
( tinne  to  maintain  and  educate  the  minor,  die  petitioner  proposes 

<  to  raise  a  fund,  by  insuring  the  minor's  life  against  the  life  of  Mr 

<  Sdrling,  the  present  proprietor  of  Craigbarnet,  to  the  extent  of 

<  L  500,  but  one>baIf  of  that  sum  only  to  be  raised  in  the  mean*- 

*  tiffle ;  and  the  application  now  before  your  Lordship  is  to  ob- 

*  tarn  the  aanetion  and  authority  of  the  C<Hirt  to  make  insurance  to 
'  the  amount  of  L.500,  and  to  borrow  the  one-half  of  that  sum  on 

*  the  security  thereof. 

<  The  petitioner  is  aware  that  the  measure  is  an  act  of  extraor- 
( dmary  administration,  and  refers  to  a  case  somewhat  similar  as  a 

*  precedent.  The  case  referred  to  was  before  the  Court  in  1833, 
'  on  the  petition  for  John  Hannay,  fector  loco  tutoris  for  Ewarts. 
'  The  reporter  has  not  found  the  case  noticed  in  any  of  the  printed 

*  collections,  but  he  has  looked  into  the  proceedings  themselves; 
*and  the  Court,  no  doubt,  did,  in  that  case,  11th  Feb.  1833,  autho- 
'  rise  the  fiactor  to  borrow  L.350  upon  an  insurance  of  the  life  of 

*  Robert  Ewart,  and  an  assignment  of  the  necessary  portion  of  the 
'  rests  of  a  small  heritable  property  belonging  to  the  minor,  to  be 

*  applied  for  his  education,  &c. 

*  There  is,  however,  this  difference  between  the  two  cases,  that 

<  m  the  one  now  before  your  Lordship,  the  minor  has  no  estate 

<  whatever  in  possession,  while  in  the  other  the  minor  had  a  small 

*  heritable  property  belonging  to  him,  under  the  management  of 
^  Mr  Hannay  the  factor,  out  of  which  the  premiums  could  be  paid. 

*  Sach  being  the  fact,  the  Court  may  not  perhaps  see  cftuse  to 

*  gire  any  directions  to  the  present  petitioner.  It  is  only  in  very 
'  particular  cases  that  the  Court  have  been  in  use  of  specially  au- 
'  thorising  acts  of  administration  by  their  factors.  In  general,  the 
'  factors  act  according  to  the  best  of  their  judgment,  and  oh  their 

*  ()wn  responsibility. 

'  In  the  present  case,  the  reporter  humbly  conceives  that  the 
'  insarance  proposed  by  the  petitioner  may  be  a  very  proper  mea- 
'snre  for  securing  repayment  to  him  of  the  advances  made,  or  to 

*  be  made  by  him  for  the  minor's  board  and  education ;  but,  with 
'great  deference,  that  may  be  done  by  the  petitioner  on  his  own 

*  discretion  and  responsibility,  and  without  any  special  authority 
'  from  the  Court.  The  minor  has  no  estate  from  which  the  pre- 
'  miam  and  expenses  attending  the  insurance  can  be  advanced. 
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S6  Feb.  183&  *  These,  for  the  present,  most  be  found  by  the  petitioner  himseK 

^^^fs/^^    <  out  of  his  own  funds ;  and  it  is  for  your  Lordship,  and  the  Coor^ 

M*Grouther,    <  ^  judge  whether,  in  these  circumstances  stated,  there  is  any  ne- 

<  cessity  for  the  Court's  sanctioning  the  proposed  act  of  adminislnr 

*  tion/ 


JudgmenL 


The  Caurij  however,  on  again  advising  the  case,  with  thb  report^ 
pronounced  the  following  interlocutor : 

<  Upon  report  of  the  Lord  Ordinary,  the  Lords  aathorise  the 

<  petitioner  to  insure  the  sum  of  L.500  sterling  upon  the  life  of 

<  Charles  Campbell  Graham,  and  to  borrow  one  half  of  that  sum 

<  on  the  security  thereof,  to  be  applied  as  set  forth  in  the  petitioo,' 

<  and  decern.' 


Lord  Cockbunif  Ordinary.  For  tbe  Petitionen  Bvd^anan,  Whigk 

M* Allan  jr  Graham,  W.  S.  Agenti.         Z>.  Clerk. 


am,         Am^Bt 

C. 
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No.  LXVIL 


26tfi  February  1835. 


WILLIAM  WALLACE 

against 

The  earl  of  EGLINTON. 


Prescription.  —  Interruption.  —  Superior  and  Vassal.— 
Annualrent.— 1.  A  subvassal  having  obtained  a  decree  oftmd 
of  superiority^  and  (after  some  interval)  an  unlimited  crown  charier 
and  infeftmentj  followed  by  possession^ — held,  that  a  prescriptive  right 
to  the  superiority  in  his  person  had  been  interrupted  by  an  action  of 
declarator  of  non^entry,  raised  at  the  instance  of  an  a^udger  on  a 
trust-bond  granted  by  one  of  the  heirs  of  the  superior,  although  As 
action  was  held  to  be  incompetent,  in  respect  of  an  erroneous  deduC' 
tion  in,  the  title  of  the  pursuer. 

2.  A  title  made  up  by  a^udication  on  a  trust-bond,  directed  agaxnd 
one  of  two  heirs-portioners,  held  to  be  a  habile  title  for  transferring  a 
right  of  superiority,  where  the  representative  of  the  other  heir-portumer 
subsequently  concurred  in  a  conveyance  of  it  to  a  purchaser. 

8.  Held  thai  interest  was  not  due  on  arrears  of  feu- duties. 
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Iv  1741^  Patrick  Montgomery,  vassal  in  the  lands  of  Caprington,  26  Feb.  1835. 
obtaioed  a  decree  of  tinsel  of  superiority  against  the  heirs  (por-    ^*^V^^ 
tiooen)  of  Sir  William  Cunninghame  of  Cunninghamehead,  the  su-  £»*"  oTfigiin- 
periofi  on  which  decree  a  preceptum  amissionis  superioritatis  issued  ton. 
from  Chancery,  followed  by  infeftment    In  the  same  year,  (1742,) 
tbe  said  Patrick  Montgomery  sold  the  lands  to  Robert  Hamilton, 
(the  ancestor  of  the  defender,)  who,  on  the  procuratory  in  the  dis- 
position, obtained  a  crown  charter  and  infeftment,  both  of  them  re« 
fcrriog  in  gremio  to  the  decree  of  tinsel  of  superiority. 

In  1774,  the  Countess  of  Crawford,  (eldest  daughter  and  insti- 
tote  under  a  deed  of  entail  executed  by  Robert  Hamilton,)  on  the 
death  of  her  father,  obtained  a  crown  charter  and  infeftment,  upon 
aprocuiatory  of  resignation  in  the  deed  of  entail,  absolutely  and 
without  reference  to  the  limitations  of  her  author's  right  as  affected 
by  the  decree  of  tinsel. 

In  the  previous  year,  however,  (1773,)  Sir  William  Hamilton  of 
Westport^  in  the  character  of  heir  of  Sir  William  Cunninghame  *, 
the  superior,  g^ranted  a  trust-bond  in  favour  of  James  Ferrier,  writer 
to  the  signet,  who  thereon  led  an  adjudication  against  him,  as  heir 
of  Sur  William  Cunninghame.  Mr  Ferrier  then  assigned  the  decree 
to  Sir  William  Hamilton,  who  ezpede  a  crown  charter  of  adjudica- 
tion. Sir  William  afterwards  assigned  this  crown  charter  to  Hay 
Ferrier  in  liferent,  and  to  James  Ferrier  in  fee ;  and  these  parties 
obtained  infeftment  in  1775,  and  were  enrolled  as  freeholders  pf 
tbe  eoanty  in  1780. 

In  1776,  the  Messrs  Ferrier,  as  superiors,  raised  a  process  of  de<- 
darator  of  non-entry,  andof  maills  and  duties,  against  the  Countess 
of  Crawford ;  but,  after  a  submission,  which  expired  without  decree 
heiog  pronounced,  the  process  was  allowed  to  fall  asleep. 

In  1791,  Colonel  FuUerton  of  FuUerton  called  in  question  the  cha- 
ncier which  Sir  William  Hamilton  had  assumed  as  heir  of  Sir 
William  Cunninghame ;  and  in  a  competition  of  brieves,  these  two 
[Mies  were  served  heirs-portioners  of  the  said  Sir  William;  and  in 
1798  the  Messrs  Ferrier,  Colonel  FuUerton  and  Sir  William  Hamil-  . 
t0O|  granted  a  conveyance  of  the  lands  of  Caprington,  &c.  with  all 
ngbt  and  interest  in  them,  in  favour  of  Alexander  Walker,  who 
^de  a  crown  charter,  and  W&s  infeft. 

In  1B05  Alexander  ^yalker  wakened  the  process  of  declarator 
which  had  been  raised  by  his  predecessors  against  Lady  Crawford, 
^  which  was  immediately  afterwards  submitted  to  the  late  Adam 
Rolland,  Esq.,  and,  after  some  procedure  had  therein,  Mr  Walker 
A'ed.  In  1824,  his  son  and  heir,  William  FuUerton  Walker,  having 

This  character  was  erroneous,  as  will  appear  from  the  proceedings  io  179]| 
'^•wl  WiUiam  Fullertoo  lieing  also  an  hetf-portioner  of  tbe  superior. 
▼OL.  X.  .  a 
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£6  Peb.  I8d5b  attaiMd  majdrity)  and  tnade  up  a  title  to  Mb  father,  wnkened  the 

^^^V^*^    process,  which  had  been  allowed  to  sleep  daring  his  minority,  and 

^^'^^g,.^.  transferred  it  against  the  Earl  of  Eglinton,  (the  heir  of  Lady  Cnw 

Mi>.  fordi  under  the  entail  made  by  her  father,)  and  his  tutors.    In  tk 

same  year  Mr  Walker  disponed  the  superiority  to  Mrs  Cheshire  or 

Wallace,  in  whose  iatour  crown  charters  were  ezpede^  and  ki 

husband  (the  pursuer)  was  enrolled  lis  a  f^eholder. 

Mrs  Wallace  and  her  husband  thus  became  parties  to  the  proeeH 
of  declarator;  and  after  some  procedure  it  was  ititer  alia  objected 
to  the  demand  for  an  entity,  that  the  fee  was  full  at  the  date  of  the 
action  in  1776,  by  the  crown  charter  and  iofeftment  which  had  paaei 
In  fitvour  of  Countess  Crawford  in  1774«  Thereupon,  and  in  order 
to  obriate  this  objection,  the  present  aetion  for  reducing  the  itiA- 
ment  of  Lady  Crawford,  and  the  subsequent  titles  now  in  the  ponel- 
sion  of  the  defender,  was  brought  by  Mrs  Wallace,  (since  deceased]^ 
and  her  husband,  the  present  pursuer^  on  the  ground  chiefly  (hat 
they  had  been  made  up  in  fraudem,  and  to  the  hurt  and  prejudice 
of  the  superior,  (and  this  action  was  conjoined  with  the  proeesi  rf 
declarator  of  non-entry.) 

It  was  objected  to  the  title  of  the  pursuer,  that  the  trust^adjnd!^ 
cation  had  been  adduced  upon  an  erroneous  charge,  while  the  geD^ 
ral  service  expede  in  1791,  being  of  the  nature  of  a  tentative  titles 
and  personal  to  the  individuals  served,  could  not  be  made  availabk 
to  a  disponee  after  their  death. 

The  Court,  however,  upon  advising  cases,  which  were  ordered  bf 
the  Lord  Ordinary,  repelled  the  preliminary  defence,  &c.  and  sus- 
tained the  title  of  the  pursuer,  (7tii  July  1830.) 

The  processes  having  afterwards  been  conjoined,  and  a  reeord 
made  up  on  the  merits,  came  before  Lord  Fullerton,  and  bil  Lord- 
ship pronounced  the  following  interlocutor : 

<  The  Lord  Ordinary  having  heard  parties*  procuratoR)  and  eoa- 
sidered  the  closed  record  and  process  in  these  conjoined  actioDi> 
finds.  That  the  lands  now  possessed  by  the  defender  were,  in  tk 
year  1721,  granted  in  feu  by  Sir  William  Cunninghame  <rf  Coii- 
ninghamehead  to  James  Mon^omery  of  Pearstonhall :  findi,  TW 
on  the  death  of  the  said  James  Montgomery,  his  eldest  eon  a&d 
heir,  Patrick  Montgomery,  (Sir  William  Cunninghame^  the  M* 
perior,  also  being  dead,)  with  the  view  of  making  up  his  title,  adopt- 
ed the  usual  measures  against  William  FuUerton  of  FallertoOi 
and  Captain  Walter  Hamilton  et  Westport,  described  as  beii»- 
portioners  of  the  said  Sir  William  Cunninghame  t  finds,  Thattheee 
persons  having  declined  to  enter,  Patrick  Montgomery,  on  the 
22d  of  July  1742,  obtained  decree  of  tinsel  of  superiority  against 
the  said  heirs-portioners,  by  which  it  was  declared,  that  the  salo 
parties  had  amitted  and  lost  their  right  of  superiority  '  together 
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**  with  the  whole  benefit  and  easualties  of  the  said  superiority,  26  Feb.  1^35. 
^  doriiig  all  the  da^  of  dieir  lifetitne  :*  finds^  That  on  this  decree    ^"^^V^^ 

*  a  preoeptttn  amissioniB  snperioritatis  issued  from  Chancery,  on  cg^\'^^  s^Kn* 

*  which  tike  said  Patrids  M^mtgotnery  was  infeft  on  the  14th  day  ton. 
<of  Octsber  I74dt  finds,  That  Patrick  Montgomery,  immediately 

*  ftfterMrd%  told  the  said  knds  to  Robert  Hamilton,  the  ancestor 
*sf  die  defender^  whd^  on  the  procuratory  in  the  disposition,  ob- 

*  tuned  a  Crown  charter  and  infeftment  in  1742,  the  heirs-pordoners 

*  apiiist  whom  the  decrei^  of  tinsel  of  snperiority  had  been  obtain- 
*«d  befaig  ihea  idiTC,  and  the  OroNvn  charter  and  infeftment  spedal- 
^  ly  referring  to  tho  said  decree  as  the  ground  of  the  said  titles : 

*  taJBf  That  Robert  Hamilton  was  sticceeded  in  these  lands  by  his 
^dbog^ter,  the  Countess  of  Crawford)  who^  in  the  year  1774,  ob- 

*  tiined  a  crown  charter  and  infeftment)  as  tassel  to  the  Crown, 

*  absolutely,  and  without  reference  to  the  rights  of  the  mid'-supe- 
*riw,  suspended  by  the  foresaid  declarator  of  tinsel  t  finds,  That  in 
*the  year  1775  anotkeir  Crown  charter  of  the  said  lands,  or  at  least 

*  of  the  superiority,  was  obtained  by  Sir  William  Hamilton,  on  a 
^  diatge  and  decree  of  adjudicatioii  against  him,  described  aa  the 

*  h«r  to  the  above-^menttbhed  Sir  William  Cunningfaame,  on  a  trust- 

*  bond  granted  to  James  Ferrier,  writer  to  the  signet :  finds,  That 
I  the  said  Crown  charter  having  been  oonreyed  by  Sir  William 
'^Hamilton  to  James  Ferrier  and  Lieutenant* Colonel  Ilay  Ferrier, 
^  these  parties  were  infeft,  and  upon  the  said  infeftment  and  su- 

*  p^riority  were  enrolled  as  freeholders  in  the  county  of  Ayr  in  the 
*year  1780 :  finds.  That,  in  the  year  1776,  the  said  James  Ferrier, 

*  and  Colonel  Ilay  ("erridr,  mised,  as  superiors,  a  process  of  decla- 
*ntor  ot  noil*-entry,  and  of  maills  and  duties,  against  the  Countess 

*  of  &awford :  finds,  That  this  process  was  allowed  to  fall  asleep 
'^  before  any  step  of  importance  was  taken  in  it  t  finds,  That  in  the 

*  year  1791,  Colonel  William  Fullerton,  then  of  FuUertoa,  and  th^ 
'  add  Sir  William  Hamilton  of  Westport,  Were  serred  heirs-por- 

*  tioners  to  the  foresaid  Sir  William  Cunninghame  of  Cuftning- 
'hamehead:  finds.  That,  in  the  year  1798,  the  said  William  Ful- 

*  lerton,  and  Sir  William  Hamilton,  granted  a  disposition  and  as- 
'ngnation,  alongstwith  the  foresaid  James  Ferrier  and  Colonel 
<  Ilay  Ferrier,  by  which  all  thes^  parties  conreyed  the  said  superio- 

*  rities,  with  all  right,  title  and  interest  they  respectively  held  in 
^  them,  to  Alexander  Walker,  who  made  up  titles  to  them  by  Crowft 

*  charter  in  1799,  and  was  also  enrolled  in  the  roU  of  flreeholderft 

*  of  the  county  of  Ayr :  finds,  That  Alexander  Walker  was  suo- 
'eeeded  in  the  year  1802  by  his  son,  William  Fullerton  Walkef, 

*  from  whom  the  right  to  the  said  superiorities  was  transmitted  to 

*  Mn  Zelica  Cheshire,  and  her  husband,  William  Wallace,  now  in- 

z2 
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Wallace  v. 
JSarlofEglin- 
ton. 


sistiDg  as  pursuer  in  these  actions :  finds,  That  ihe  proeess  of 
muUs  and  duties,  and  declarator  of  non^entry,  raised  in  the  year 
1776,  was  wakened  first  by  Alexander  Walker  in  the  year  1804^ 
and  afterwards  by  William  Fullerton  Walker  in  the  year  1824: 
finds,  That  afterwards,  in  the  year  1829,  the  said  William  FullerUm 
Walker  brought  an  action  of  reduction  for  settbg  aside  the  Crowa 
charter  obtained  in  the  year  1774  by  the  Countess  of  Crawford, 
and  the  title  following  thereon ;  and  that  a  similar  action  was  brought 
by  Mrs  Z^lica  Cheshire,  who  at  that  time  had  obtained  rig^ht  to  put 
of  the  superiorities ;  and  that  these  processes  of  reductioii  wei« 
conjoined  with  the  wakened  process  of  declarator :  finds.  That 
the  title  of  the  pursuer  in  the  reduction,  founded  on  the  joint  oon* 
veyance  by  the  Messrs  Ferrier  and  botii  the  heirs-portionexa  of 
Sir  William  Cunninghame,  the  superior,  has  been  sustained  by  die 
Court :  But  finds,  That  the  tide  of  die  Messrs  Ferrier,  at  the  tiae 
of  raising  the  action  of  declarator  of  non-«ntry  in  1776,  was  defec» 
tiye  and  insufficient  to  support  the  said  action,  being  a  title  made 
up  on  a  deduction  of  propinquity  admitted  and  proved  to  be  er* 
roneous,  by  the  service  of  Colonel  Fullerton  of  Fullerton,  and  Sr 
William  Hamilton,  now  founded  on  by  the  pursuer :  Therefore, 
in  the  declarator,  sustiuns  the  objection  to  the  tide,  dismisses  the 
action,  and  decerns :  In  the  reduction,  finds.  That  the  said  action 
of  declarator  of  non-entry,  though  brought  on  a  title  now  foimd 
to  be  defective,  was,  more  particularly  when  taken  alongst  with  the 
other  proceedings  of  Messrs  Ferrier  in  obtaining  enrolment,  suf- 
ficient to  interrupt  prescription ;  and  therefore  repels  the  plea  of 
exclusive  tide  offered  by  the  defender :  finds.  That  the  Crowa 
charter  and  other  tides  sought  to  be  reduced  were  illegal,  and 
unauthorised  by  the  rights  of  die  parties ;  and  therefore  redaoe% 
decerns,  and  declares  regarding  the  same,  in  terms  of  the  libel,  and 
decerns :  And  the  foresaid  tide  in  favour  of  the  Countess  of  Crawr 
ford,  and  others  following  thereon,  being  reduced,  finds.  That  the 
pursuer,  as  the  sole  lawful  and  undoubted  superior  of  the  said  land% 
is  entided  to  the  whole  duties  and  casualties  appertaining  to  the 
said  superiority:  finds.  That  the  said  lands  are  now,  and  have 
been  in  non-entry  since  the  death  of  Robert  Hamilton,  the  fiather 
of  the  said  Countess  of  Crawford :  finds,  in  respect  of  the  title  pro- 
duced and  founded  on  in  these  actions  of  reduction,  that  the  claiia 
for  the  arrears  of  feu-duties  cannot  be  competently  insisted  in  ia 
these  actions,  prior  to  the  death  of  Alexander  Walker  in  ld02| 
but  decerns  for  the  arrears  of  feu-duties  from  the  said  year,  bui 
toUhout  irUerest :  Lastly f  Finds  no  expenses  due,  and  decerns*' 


Both  parties  reclaimed,  the  pursuer  praying  the  Court  to  fin4 
that  the  defender  must  enter  to  Patrick  Montgomery,  who  obtained 


No.  67.  COURT  OF  SESSION.  d55 

the  decreet  of  tinsel,   as  last  vassal  entered,  and  not  to  Robert  26  Feb.  IB35. 
Hamilton,  &c.  and  also  to  find  the  defender  liable  in  the  whole    ^^^V*^ 
arrears  of  feu-duties,  and  interest  thereon,  at  least  from  the  date  ^^^£ 'hq. 
of  the  original  summons  of  declarator  in  1776.     The  defender  also  ton. 
redaimed  on  the  merits,  and  the  Court  ordered  cases. 

The  pursuer /»feaife£{— 

1.  The  pursuer  has  a  good  and  valid  title,  fortified  by  prescription,  Punuer*i 
to  the  heritable  subjects  and  rights  libelled.  ^*^ 

2.  Neither  the  defender  himself,  nor  any  of  his  predecessors.  Lady 
Cathcart,  the  Countess  of  Crawford,  or  Robert  Hamilton,  ever  had 
any  right  whatever  to  the  superiority  in  question. 

3.  The  titles  made  up,  first  by  Robert  Hamilton  in  1742,  and 
next  by  the  Countess  of  Crawford  in  1775,  never  were  fortified  by 
prescription,  that  having  been  interrupted  repeatedly  and  effectually 
by  the  process  of  declarator,  commenced  in  1776,  and  the  process  of 
redaction,  commenced  in  1829,  both  still  in  dependence ;  and  by  the 
]ffooeedbg8  of  the  pursuer,  and  his  several  predecessors,  on  which 
tdmianon  to  the  roll  of  freeholders  followed ;  and  the  currency  of 
pvescription  waa  also  prevented  from  running  during  the  minority 
rfWiUiam  FuUerton  Walker,  for  nearly  eighteen  years,  viz.  from 
1805  to  1823. 

4.  The  whole  pleas  of  the  defender  are,  in  the  special  circum- 
stances of  the  case,  untenable  in  law,  and  groundless  in  iact,  and 
vrnmnt  to  sudi  a  complete  and  unqualified  disclamation  of  the  title 
tf  the  superior,  as  to  found  in  the  pursuer,  as  superior,  an  effectual 
daim  to  insist  for  a  total  forfeiture  of  the  feu. 
'  5.  The  lands  have  been  in  non-entry  since  the  death  of  Patrick 
MoDtgamery,  and  the  fen-duties  are  due  to  the  pursuer  from  the 
leni  of  Whitsunday  1735,  being  forty  years  prior  to  the  date  of 
Ae  bfeftment  of  Messrs  Ferrier,  in  September  1775,  which  was 
Mbwed  op  by  the  action  of  declarator  of  non-entry,  the  summons  in 
vUehwas  dated  16th,  and  signeted  17th  January  1776,  together 
^the  legal  interest  on  said  feu-duties  since  the  same  was  demand- 
cd  in  judgment  by  the  said  action  of  declarator,  but  payment  of 
vhidihas  been  opposed  by  the  defender,  and  his  predecessors,  from 
^year  1775  to  the  present  time.     (On  this  point,  as  to  the  com- 
pontioii  for  entries,  reference  was  made  by  the  pursuer  to  the  cases 
rfLoc^har^  lOtii  July  1760,  P.  C,  M.  15,047;  Mackenzie,  4th 
Wy  1777,  F.  C,  M.  15,053 ;  2.  Hailesy  760 ;  Br.  Supp.  613 ;  Duke 
ofArgyle,  19th  Nov.  1795,  R  C,  M.  15,068;  Duke  of  Hamilton, 
«•  S.  D.  and  B.  p.  94 ;  Ersk.  ii.  12.  27 ;  E.  of  Stair  v.  E.  of  Stair's 
Tnistees,  W.  and  Sh.  24tii  May  1826  ;  Id.  v.  Id.  S.  and  D.  5.  480, 
ttlf  489,  494 ;  Dick  t?.  Gillies,  6.  S.  and  D.  1076 ;  3.  Blackst. 
^^.488;  Fmblanquecn  Equity^  1.  6.  7.) 


Pleas. 


956  DECISIONS  OP  THE  Na  67. 

86  Vfby  I8a&      With  regard  to  the  clidm  for  {w^dntie%  the  pursuer  refentd  to 
^^•V^    Ersk  ill.  a.  80;  Bdly  %  Cow.  8>  9>  10;  Dake  of  Baedeugk  in 
Su/Eiiin-  Officers  of  State,  let  F^b.  1770,  F.  C  and  M.  10,75L 

ton. 

Pleaded  for  the  defencter-^^ 
Defender's  1.  The  lands  in  dispute,  including  both  property  and  superiority, 

having  been  possessed  by  the  defender  and  his  predecessors,  in  tIt* 
tue  of  unqualified  titles^  for  upwards  of  forty  years,  his  right  is  se- 
cured by  prescription ;  and  it  is  incompetent  to  inquire  into  tkc 
nature  of  the  title  in  virtue  of  which  they  may  have  beean  origbal* 
ly  acquired ;  D.  of  Buccleugh  i;.  Cunningham,  SOth  Nov«  183& 

2.  As  the  defender  has  produced  an  absolute  and  irredeemable  ii* 
feftmentin  favQiir  of  his  predecessors,  prior,  in  poiat  of  date,  to  the 
infeftment  in  &vour  of  the  Messrs  Fenier,  his  right  is.  prefeisble  to 
that  of  the  pursuer, 

3.  As  the  pursuer  and  his  authors  have  not  enjoyed  peaoeaUe^ 
uninterrupted  possession  of  the  superiority  of  these  land^  for  s  pe^ 
riod  of  forty  years,  aud  as  the  payment  of  the  feu*duUes  and  otiber 
casualties,  which  is  the  proper  evidence  of  possession,  has  iavariabtj 
been  resisted,  the  pursuer  cannot  pretend  to  plead  the  po«U?s  pw* 
scription  |n  support  of  his  right. 

4.  The  right  of  the  pursuer  to  the  lands  in  question,  eonneetoj 
as  it  is  through  the  ine.pt  title  made  up  by  the  Messrs  Feiri^?,  is 
altogether  null  and  void ;  and  as  the  service  expcide  in  1791 M 
merely  a  general  service,  a^d  did  pet  vest  the  fsQ  of  the  Isad^  i> 
Sir  William  Hamilton  and  Colonel  FuUerton,  tb«  dispositios  ae* 
cuted  by  them  in  favour  of  Ale^xand^r  Walker,  and  the  infeftsieiit 
following  thereon,  was  ineffeotual  as  a  feuda)  conveyance  of  th^  so- 
periority. 

5.  As  the  declarator  of  non«>entry  was  raised  at  the  instance  rf  pc^ 
ties  who  had  not  a  valid  or  legal  title,  it  ia  not  oompetent  im  »! 
one  else,  whether  connecting  with  them,  or  otherwise^  to  asnk^ 
or  insist  in  it.  It  cannot,  even  under  the  circumstances  of  the  css% 
be  founded  on  as  an  interruption  of  prescription.  There  is  n^  <W 
in  which  it  has  been  found  that  an  action,  at  the  instance  of  a  paitj 
having  no  right  to  an  estato,  can  interrupt  the  positive  preacriptioai 
Neither  is  a  conveyance  or  transmssiooL  of  a  right  considered  ss  ai 
intorruption  of  prescription,  even  when  intimatod  to  the  debtor. 
In  like  manner,  citation  against  a  debtor,  proceedipg  w  S  blast 
summons,  does  not  interrupt  prescription ;  ]^  Mariscba),  I4d)  July 
1669,  M.  10,323 ;  see  also  the  cases  of  Macdougall,  90th  Not. 
1739,  U.  11,273;  Gordon,  23d  June  1784,  M.  7,638;  Menn^ 
16th  Feb.  1699,  M.  11,528;  Hay  v.  Lord  Advocate,  9th  Marok 
1756,  jif.  ll,ii7Q;  neither  is  prescription  interrupted  by  infonoal 
diligence,  or  by  a  summons  executed  without  the  requisite  faroiaities; 
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£.  of  Hopetoan  i^,  CmlHitt  of  York  BoilcUogB  Company,  31st  July  86  F«b,  issd. 
1784,  iL  11,285 ;  BaiUie  v.  Doig,  ad  March  17»0,  4f.  U,286.       ^'-V^ 

6.  The  pimaer's  claim  for  arrear  of  feu-dutifa,  and  the  interest  ^^j  ^^  ^^^ 
tbereoD,  is  entirely  groandless,  in  respect  the  oUim  is  anfounded  on  ton. 

in  merilB,  and  cannot  competently  be  urged  in  the  present  action. 

7,  The  lands  cannot  be  found  to  be  in  non-entry  for  any  period 
prior  to  the  death  of  Robert  Hamilton,  the  father  of  the  Coantess 
ffOavfoid. 


At  the  advising,  LoitdBaJgrQy  said — When  this  was  formerly  be<^  OpiDion  of 

fore  OS,  (7tb  July  1880,)  I  had  formed  a  dear  opinion  in  point  of 

kv,  sod  to  that  opinion  I  still  adhere.    The  sole  question  is,  in 

vhom  is  vested  this  superiority  wbioh  belonged  to  Sir  William 

Cssnuighame  of  Cunninghamebead  ?  and  I  am  quite  dear,  looking 

to  the  titles  of  the  parties,  and  to  the  fiiots  of  the  case,  that  it  is 

lov  vetted  in  the  person  of  this  pursuer.    Upon  the  death  of  Sir 

William  Cunninghame^  the  right  of  superiority  naturally  devolved 

spoil  his  two  s]sters»  as  heirs*portioners.    After  remaining  in  that 

litmtioQ,  it  was  unquestionably  taken  out  of  their  persona  by  the 

idjodieatiQn  led  by  Mr  Ferrier  on  the  tros^bond  which  had  been 

fmnted  by  Sir  William  Hamilton  in  1773,  (the  son  of  one  of  these 

befa8-portioner%)  as  heir  of  Sir  William  Cunninghame.    The  ef» 

bet  of  such  an  adjudication  was  well  known  in  our  law*     It  vested 

the  heir  in  the  right  of  his  predecessor,  in  the  same  way  as  if  he 

lad  made  up  a  title  by  a  special  service  and  retour.    It  was,  no 

doobt,  true  that  Sir  William  Hamilton  was  only  an  heir-^portioner» 

and  thus  had  Only  right  to  one-half  of  the  property  which  fdl  to 

die  two  iiBtera ;  but,  after  twenty  years,  it  was  impossible  to  ques- 

tien  the  decree  then  pronounced  in  his  Csvour,  aa  the  heir  of  Sir 

Wilfiam  Cunninghaae ;  and  supposing  that  there  was  an  error  in 

the  proceedings^  it  was  incompetent  now  to  bring  a  ehallengei    But» 

Independently  of  this  ground,  any  error  which  may  have  occurred 

vas  remedied  by  the  subsequent  service  of  William  Fullerton,  the 

M  sf  the  other  hdr«-poitioner ;  far  he  and  Sir  William  Hamilton, 

^  esmpleting  their  right  by  services  as  heirs-portioners,  joined 

Bi  gnnting  a  conveyance  in  &vour  of  Alexander  Walker,  by  whieh 

*eus  sll  original  defect  in  the  title  was  completely  remedied. 

There  eoold  not,  therefore,  be  any  doubt  that  the  title  of  the  pursuer 

was  good ;  but  whatever  objection  there  m^^ht  originally  have  been 

to  it,  more  than  forty  years  had  elapsed  since  that  title  was  made 

<P}  and  the  right  of  superiority  was  now  vested,  by  regular  eon- 

^^yinees,  in  the  person  of  the  pursuer,  Mr  Wallace.    With  regard 

to  the  title  rested  on  by  the  dander,  I  remain  of  the  same  opinion 

tt  when  the  esse  was  formeriy  before  the  Court.    The  title  made  up 

hy  Patrick  Montgomery  was  an  entry  from  Uie  Crown,  in  lieu  of 
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86  Feb.  1835.  one  by  his  subject  superior,  ^o  had  declined  to  enter.   It  was 
^^V^"^    on  the  face  of  that  title,  that  it  was  only  per  vicem  that  the  Crows 

Wallace  tf  J   M 

Emx\  of  Egiin-  ^^^  interfered ;  and  it  was  also  clear  that  the  subsequent  unlimited 
too*  title,  made  up  by  the  Countess  of  Crawford  in  1774,  was  obtained 

Opinion  of  obrcptionc.  Still,  however,  if  forty  years'  possession  had  followed 
Court.  '  on  this  title,  all  right  of  challenge  would  have  been  cut  off  by  pre- 
scription. But,  in  this  case,  such  possession  unquestionably  did  not 
follow,  and  any  prescription  which  might  otherwise  have  been 
pleaded  was  interrupted  by  the  proceedings  referred  to  in  the  plead- 
ings. The  other  point  of  the  case,  as  to  the  consequences  of  the 
judgment  of  the  Court,  must  go  back  to  the  Ordinary. 

Zjord  GiUies. — After  considering  this' case,  with  the  very  able  and 
luminous  argument  in  the  papers,  I  am  now  prepared  to  accede  to 
the  opinion  of  Lord  Balgray,  except  as  to  the  interpretation  put  by 
his  Lordship  on  the  vicennial  prescription  of  retours ;  for,  with  re* 
gard  to  that  prescription,  it  appears  to  me,  that  although  twenty 
years  have  elapsed,  a  party  may  be  called  upon  to  produce  the 
grounds  and  warrants  of  his  title,  for  the  vicennial  prescription  is 
not,  in  this  respect,  placed  upon  the  same  footing  as  the  prescriptio 
longissimi  temporis.  But,  in  the  present  case,  it  is  of  no  consequence 
whether  the  warrants  are  produced  or  not;  for  the  judgment  <rftiis 
Lord  Ordinary,  in  which  I  entirely  acquiesce,  proceeds  on  this,  thai 
supposing  the  title  in  Mr  Ferrier  to  have  been  originally  defective^ 
it  was  afterwards  rectified  by  the  joint  conveyance  by  Sir  William 
Hamilton  and  Colonel  Fullerton,  who  had  previously  made  up  a 
title  in  their  own  persons,  as  heirs-portioners.  I  am  also  clearly  of 
opinion  that  the  defender  has  made  out  no  title. 

Lord  Mackenzie. — As  I  concur  entirely  in  what  has  been  stated 
by  Lord  Gillies,  I  think  it  unnecessary  to  repeat  what  has  fallen 
from  his  Lordship.  I  participate  in  the  same  doubts  as  to  the  import 
and  effect  of  the  vicennial  prescription ;  but  I  am  satisfied  that  die 
interlocutor  is  well  founded  on  the  other  gpround  his  Lordship  has 
referred  to. 

The  Lord  President. — I  am  entirely  of  the  same  opinion*  I  ne- 
ver could  reconcile  the  two  prescriprions ;  but  it  is  not  necessary  to 
reconcile  them  here.  There  is  no  doubt  that  the  original. title  was 
erroneously  made  up  in  the  person  of  Sir  William  Hamilton,  be 
being  only  an  heir-portioner;  but  then  it  was  cured  by  the  subse- 
quent service  in  the  person  of  Mr  Fullerton. 

A  good  deal  of  discussion  took  place  at  the  advising,  and  before 
the  interlocutor  was  adjusted,  with  regard  to  the  consequences  of 
the  judgment  to  be  pronounced, — whether  the  finding,  that  the  knds 
were  in  non-entry  since  the  death  of  Robert  Hamilton,  should  not 
be  altered,  to  the  effect  of  holding  the  lands  to  have  been  in  oon- 
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entry  mce  the  death  of  the  heire  chained  by  Patrick  Montgomery,  86  Feb.  16^ 

io  1742,  to  make  op  a  title  to  Sir  William  Cunninghame,  and  also    ^^y^^  , 

with  regard  to  the  chums  of  the  pursuer  to  the  arrears  of  feu«  £^j  ^  Efflio* 

dotiesi  and  as  to  the  period  from  which  this  claim  ought  to  be  en-  ton. 

breed.    On  this  point  the  pursuer  reclaimed  against  that  part  of 

Ae  ioterlocQtor  of  the  Lord  Ordinary  which  found  that  the  claim 

far  arrears  of  feu-duties  could  not  competently  be  insisted  in,  in  the 

present  action,  prior  to  the  death  of  Alexander  Walker  in  1802. 

He  also  reclaimed  against  the  last  part  of  the  interlocutor  of  the  Lord 

OrdbarjTy  finding  that  no  interest  was  due  on  the  arrears  of  fett-dn*> 

lies;  but  to  these  findings  the  Court  also  adhered. 

Their  Lordships  ultimately  pronounced  the  following  interlocn-;  Judgment, 
tor:  <  The  Lords  haying  advised  this  reclaiming  note,  with  the  re- 
^cfaumiog  note  for  the  Earl  of  Eglinton,  with  the  cases  for  the  par- 
ities, and  heard  counsel,  adhere  to  the  interlocutor  of  the  Loixl  Or- 
'dinary  reclaimed  against,  and  refuse  the  desire  of  both  reclaiming 
< notes;  and  in  respect  that  the  claim  for  the  arrears  of  feu-duty, 
'prefioos  to  1802,  when  Alexander  Walker  died,  forms  no  part  of 

<  die  record  of  this  action,  find  it  unnecessary  to  make  any  reser- 

<  ntion  of  that  claim ;  find  no  expenses  due  to  either  party ;  quoad 
^iltra,  remit  to  the  Lord  Ordinary/ 

UtiMtrUm,  Ordinary.  Act.  Ketqf,  Rutherjkrd^  Wikon.  Adam  Wihon^ 

A^t  Alt.  Dean  o/Fac  (Hope,)  Anderwn.  Tod  f  BUl,  W.  & 

Agents.  S,  Clerk. 

c. 
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No.  LXVIIL  26^A  February  1835. 

WRIGHT 

ctgcdnst 

Sir  JAMES  STEUART  DENHAM. 

CoHTEACT.  —  Cautioner.  —  Arrestment.  —  Circumstances  in 
loi^  a  party  having  entered  into  a  building  contract^  and  having 
foilidy  his  ca;utioners  having  fished  the  wark^  and  the  remainder  of 
^  pries  being  paid  to  theniy  the  payment  was  sustained^  though 
^^^  in  the  face  of  an  arrestment  by  a  sub-oontradory  as  creditor  of 
^  failing  party. 

SiK  Jaues  S.  Denham,  &c  wishing  to  build  a  new  farm-steading, 
entered  into  a  contract  for  that  purpose  with  James  Bennet    The 
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Z»  Fcbi  1(336.  missive  of  agreement  rao  }n  niune  of  James  Benaet,  fmd  of  Wt^ 
-^r'*-^   liam  Gacbiow  and  John  Bunis»  as  Us  caatieners.     It  prmH 

jmXuo!  ^^'  ^^  ^^  '^®  contract  price,  viz.  L.338»  16s.>  ^  ahQuki  be  fsi 
<  in  four  instalments,  according  as  the  work  goes  oo ;  it  being  al- 
i  ways  understood,  that  the  value  of  work  equal  to  one  instaliMft 
^  of  the  money  remains  unpaid,  until  the  whole  work  now  oftnl 
^  for  is  completed  and  taken  off  our  hands  by  the  inspector.' 

This  missive  was  dated  dth  November  1^4  Benoet,  oa  lOdi 
December  thereafter,  entered  into  a  contract  with  the  pnnuef,  ^ 
execute  the  sbter  work  to  be  performed  under  the  above  eeatmi 
Bennet  proceeded  with  the  contract,  aod  had  received  two  com^ 
.  spending  instalments  of  the  price,  when,  in  consequence  of  Ui 
ftdlure  and  that  of  one  of  the  cautioners,  Cadzow,  a  subsidiaiy  oblige 
tion  was  entered  into  by  Burns,  and  a  person  of  the  name  of  Wit 
son,  to  see  the  work  completed  before  the  11th  November  tkes 
next  Two  days  afterwards  the  third  instalment  of  the  priee  iv 
paid,  and  for  that  instalment  Bennet  granted  a  receipt  akiag  vilk 
Burns  and  Cadaaw.  At  that  time  the  slater  work  bad  bee»  newly 
finished  by  Wright  Objections  having  been  made  to  sonepvt 
of  it,  he  applied  to  the  Sheriff  to  have  it  in^>eeted.  Under  tbt 
application,  which  was  directed  against  Bennet,  and  in  which  tke 
cautioners  appeared  for  their  interest,  the  work  was  inspected  sni 
finished.  Sir  James,  however,  was  not  a  party  to  it  The  caiH 
tioners  did  the  remaining  work.  When  finishedy  the  in^ctor 
named  in  the  contract  objected  to  and  condemned  some  of  the  slater 
and  other  work;  and  Sir  James  (but  without  notice  to  Wright)  em- 
ployed workmen  to  alter  the  work,  so  as  to  correspond  with  the 
report  of  the  inspector.  After  deducting  his  disbursements  in  those 
alterations,  a  balance  of  the  contract  price  remained  in  his  hand& 

On  the  14th  March  1826,  the  pursuer,  before  the  alteradon 
were  completed,  used  arrestment  in  the  hands  of  Sir  James,  on  the 
dependence  of  an  action  against  Bennet,  for  the  price  of  the  work 
done  under  the  sub-contract  with  him.  On  the  17th  June  there- 
after. Sir  James  made  a  payment  of  L.80  to  Burns,  for  work  dooe 
by  him  in  completion  of  the  original  contract.  On  12th  July  1827, 
the  pursuer  having  constituted  his  debt  against  Bennet,  raised  an 
action  of  forthcoming  against  Sir  James,  who  raised  a  mnltipl^o^ 
ing,  in  which  the  Sheriff  found  that  Sir  James  was  entitled  to  lake 
credit  for  the  L.aO  paid  to  Burns  after  the  arrestment  as  well  as 
for  the  expenses  which  he  had  disbursed  in  the  alterations^  asd  pr^ 
fierred  Wright  to  a  trifling  balance  which  remained  due  after  those 
deductions. 

Of  this  decree  Wright  brought  the  present  action  of  redactioHf 
so  far  as  concerned  the  finding  with  regard  to  the  payment  of  the 
L.dO,  and  certain  findings  as  to  expenses ;  and  the  record  vaa 
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dotei  by  a  oondescendenoe  for  punaers  and  o^parate  anaw^n  'or  96  Feb.  leas. 
Sr  Jimes  aad  Burna.  V^V"»i^ 

Wright  V. 
Denham, 

On  the  poiot  of  iho  legality  of  the  payment  made  by  Sir  James     - 

Stevart  to  BnniS)  tbe  caatiooer  for  Bennet,  the  porauer  fkadedr^  PIm!^'  * 
That  Sir  James  was  not  entitled,  in  the  feee  of  the  aneatment  used 
by  him  as  a  creditor  of  Bennet»  to  make  anf b  payment,  There 
TM  no  necessity  for  him  to  do  so.  He  was  entitled  to  refuse 
payment  after  arreatm^at;  and  wbat  he  OMght  to  have  don^  was  te 
We  raised  a  nxaltiplepqinding,  for  the  purpose  of  having  it  judi«> 
fiUIy  determined  who  had  the  best  right  to  the  balanee  of  the  instal- 
peat  It  waa  payable  by  the  contract  to  Bennet ;  and  aa  a  fund 
l^^le  to  Bonnet,  it  was  attachable  by  Bonnet's  creditors^  and  was 
leeordiogly  attached  by  the  arrestment  used  by  tbe  pursues 

The  defender'a  answer  is  embraced  in  the  not^  of  tbe  Loxd  Or* 
Isary, 

• 

The  Lord  Ordinary  sustained  the  d^fenoes,  and  assoils&ied  th?  c|c* 
fodeisi  and  found  expenses  dae. 

NcU, — ^  Though  the  Lord  Ordinary  may  not  feel  very  sure  that 
'  &e  pursuer  has  got  full  justice  in  the  transactions  referred  to,  he 
^  dunks  that  the  aetioQ  cannot  be  maintained,  and  that  it  is  impossible 
'  to  give  judgment  to  the  only  effect  which  is  asked  by  the  summons 

^  The  point  may  be  stated  more  briefly  than  it  is  in  the  Sheriff- 
'  depQte's  notes.  By  Sir  James  Steuart's  eontract  with  Bonnet^ 
^  the  vork  was  to  be  executed  to  the  satisfaction  of  Davidson ;  and 

<  whether  Davidson  was  a  judge  of  slater  work  or  npt,  this  waa  tbe 
'  eoatraet,  to  which  both  Bftnnet  and  his  cautioners  were  bound. 
'  Tbe  sub^contmct  between  Bennet  and  Wright  bore,  that  the 

*  ihler  work  waa  to  be  executed  to  tho  satisfaction  of  two  persons 

<  to  be  named,  without  alluding  to  Davidson*  Bennet  was  bound 
'  to  this  m  a  question  with  Wright,  But  neither  Burns  nor  tbe 
^  other  cautionera  were  parties  to  this  sub-contract  They  w^e 
'  hound  to  Sir  James  Steuart ;  and  as,  in  any  question  with  him, 
'  they  could  not  found  on  the  sub-contrs^ct,  so  in  any  question  with 

*  Bennet,  as  to  the  sufficiency  of  the  work  for  which  they  were 
'  mtioneis,  they  were  entitled  to  stand  in  the  place  of  Sir  James 
'Steoait 

*  Attending  to  these  tbingSs  the  state  of  tbe  case  is,  that  Davids 

*  9oa  reported  to  l^r  James  Steuart  that  tbe  slater  work  was  not 
'laiBcient;  and,  throwing  wde  other  circuimstanoes,  Bennet  be<- 

*  eoming  bankrupt.  Burns,  one  of  tbe  cautioners,  undertook  to  fi^ 
'  ohh  the  work,  and  make  it  sufficient,  and  is  said  to  have  done  sok 
'  And,  by  the  contract.  Sir  James  Steuart  had  retention  of  the  last 

*  inttabaent  of  the  price  until  it  should  be  done.    In  tbe  meantime. 
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126  Feb.  1835. 


Wright  V. 
Denhain. 


Wright  had  applied  to  the  Sheriff  for  an  inspection.  Sir  James 
Steoart  was  not  made  a  party,  but  Burns  and  the  new  cantioDer 
appeared.  Persons  of  skill  were  named,  and  a  report  made  and 
sustained,  which  substantially  found  the  work  sufficient  Then 
Wright  brought  his  action  against  Bennet,  and  on  the  dependence 
arrested  in  the  hands  of  Sir  James  Steuart,  and  he  obtained  decree 
in  the  action.  In  the  face  of  the  arrestment,  Sir  James  Steoart 
paid  L.30  to  Bums,  the  cautioner,  as  for  work  done  in  the  oon- 
pletion  of  the  original  contract.  The  Ireal  question  in  the  cause 
is,  whether  he  was  warranted  in  paying  that  sum. 

<  As  Sir  James  Steuart  was  entitled  to  retain  the  last  instalment 
till  the  work  should  be  finished  to  the  satisfaction  of  Davidson,  it 
is  plain  that  the  pursuer  could  never  have  made  the  money  fortt 
coming  till  the  slater  work  was  made  sufficient  to  the  satisfoetiM 
of  Davidson ;  and  as  Sir  James  Steuart  had  nothing  to  do  witk 
the  sub-contract,  or  the  inspection  by  other  persons,  he  could  not 
be  bound  by  them,  and  would  still  have  had  his  right  of  retentioD. 
But  if  he  had  the  right  to  retain  till  the  matter  should  be  so  8p^ 
cifically  closed,  he  must  have  had  a  right  to  pay  to  the  cautioner 
Bums,  when  he  did  what  Bennet  ought  to  have  done  by  himself 
or  others  ;  and  abstractedly  from  the  inspection  allowed  by  tke 
Sheriff,  Bums  bad  a  right  to  the  money,  upon  getting  the  work 
executed,  in  consequence  of  Bennef  s  failure. 

'  The  whole  matter,  therefore,  comes  to  be,  that  Burns  may  bare 
committed  a  blunder  in  going  into  the  inspection  asked  by  the 
pursuer ;  and  if  he  bound  himself  by  it  in  a  question  with  Wrigb( 
he  might  be  liable  to  relieve  him  to  the  extent  of  the  L.90  paid  to 
Burns.  But  this  is  nothing  to  Sir  James  Steuart,  and  there  are 
no  conclusions  in  the  present  action  for  subjecting  Burns  to  noj 
thing  but  a  claim  of  expenses.  At  the  same  time,  it  would  not 
be  quite  a  simple  matter  in  any  form  to  tie  down  even  Bun^ 
who  was  no  party  to  Wright's  contract,  to  the  inspection  before 
the  Sheriff,  at  the  same  time  that  he  was  bound  to  Sir  James 
Steuart  by  the  inspection  of  Davidson,  and  entitled  to  stand  upon 
it  in  a  question  with  Bennet 

*  The  case  of  Wright  may  be  hard,  if  the  slater  work  really^ 
sufficiently  done,  though  not  to  the  taste  of  Davidson,  who  is  w 
to  be  no  slater :  And  perhaps  it  would  have  been  better  if  David- 
son^s  report  had  been  made  under  judicial  authority.  Botthe 
pursuer  trusted  the  credit  of  Bennet  alone ;  and  though  be  migot 
arrest  in  the  hands  of  Sir  James  Steuart,  he  could  only  arres^^ 
subject  to  the  conditions  of  Sir  James'  own  contract ;  and  it  is  by  this 
natural  course  of  the  double  transactions  that  he  necessarily  suffers* 


The  pursuer  reclaimed^  and  the  Court,  (6th  Dec.  1884,)  ordered 
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Diiniites  of  debate ;  on  advising  which,  they  delivered  their  opinions  26  Feb.  1835. 
rabstantially  in  accordance  with  that  of  the  Lord  Ordinary.  ^^*^V^^ 

^  Wright  w. 

Denham. 

The  Lord  President. — Bennet,  the  original  contractor,  failed,  not  ^ 
kTmg  execnted  the  work  he  nndertook  to  do.  He  was  fully  paid  coilJt "  ^^ 
for  the  work  he  had  actually  done ;  therefore,  instead  of  Sir  James 
being  debtor  to  Bennet,  Bennet  was  liable  to  him  in  damages  for 
hreach  of  contract.  Might  not  Sir  James  have  said,  I  will  finish 
die  work  by  my  own  masons  and  carpenters?  The  cautioner  comes 
fcnrard,  and  says,  I  will  execute  it  Is  not  that  the  same  thing? 
&  James  owed  nothing  to  Bennet.  It  was  very  rash,  very  foolish 
II  him  to  pay  in  the  face  of  the  arrestment ;  but  his  answer  is,  No 
diubt  there  was  an  arrestment,  but  there  was  nothing  due  to  Ben- 
net: He  was  fully  paid. 

Lard  Bcdgray, — I  take  precisely  the  same  view.  Bums  did  the  re- 
naiiung  work ;  and  I  cannot  see  the  distinction  between  him  and  any 
irdinary  tradesman  Sir  James  might  have  employed  for  this  purpose. 

Lard  GiUieM. — I  have  a  difficulty  here.  If  a  cautioner  finishes 
vork  contracted  for,  the  party  for  whom  he  is  cautioner  is  the  party 
d^whom  payment  is  strictly  due.  If  I  agree  to  build  a  house,  and 
By  cautioner  does  it,  what  is  the  consequence  ?  As  regards  the  other 
puty  to  the  contract,  the  money  is  due  to  me. 

Ijuri  Mackenzie.*-^!  doubt  whether  there  is  an  admission  on 
Rcord  sufficient  to  bring  out  whether  Bums  actually  did  work 
to  the  amount  of  L.30.  The  record  contains  a  sort  of  denial ;  but 
nuoung  Bums  actually  did  work  to  the  amount,  I  concur.  I  ra^ 
ther  think,  in  the  case  of  a  cautioner  ad  factum  preestandum,  for  a 
pKceof  work  or  furnishing  of  articles, — if  he  is  (»lled  on,  in  conse^ 
qaeQce  of  the  failure  of  the  party  bound  to  perform,  he  is  entitled 
to  the  price. 

Lfrd  GiUiei. — No  new  agreement  is  alleged :  It  was  all  in  imple* 
nent  of  the  original  one. 

Lmrd  Mackenzie. — Bums  was  in  reality  bound  jointly  with  Ben* 
Bet  Bnt  suppose  a  party  implicitly  bound  as  cautioner  in  an  obliga* 
tion  ad  fitctum  praestandum,  as,  for  instance,  to  furnish  a  certain  ar* 
tide,  and  that  he  is  called  upon  to  do  it,  he  replies,  Very  well,  but 
you  must  pay  me.  The  question  would  be,  Is  he  bound  to  furnish 
the  article  without  payment  ?  The  party  who  has  failed  is  certainly 
not  entitled  to  it;  and  how  can  an  arrester  or  assignee  be  in  a  bet* 
ter  situation? 

Their  Lordships,  therefore,  refused  the  reclaiming  note,  and  ad*  judgment 
'^ered  to  the  interlocutor  of  the  Lord  Ordinary. 

M  Mmrtiff,  Ordinaiy.  Act  SkeMt  RuAmfierd^  Paiermtu  Alt  Dm  of 

Pw,  fB(iff$,j  MarAttJL  John  CuBen,  W.  &  AnuUe,  M'ABcm  f  Oraham, 

W.  S.  and  Mack  i  Woiherqtoon,  W.  S.  Agents.         S.  Clerk. 

c. 
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FIRST  DIVISION. 

N(K  LXIX.  Q6A  FOnaay  1836. 

Tub  magistrates  of  BRECHIN 

GUTHRIE,  MARTIN  &  CO. 

PROOt.^^WiTN£SS.^ — Hav£r. — A  witMA  allowed^  befbre  examm 
tum^  to  §ee  a  depdwtion  madB  by  him  cM  a  ha^ier^  same  yean  h^ 
in  a  dijffirent  amet,  timuyh  rduting  ta  tht  sanw/actSf  and  in  »Mi 

although  the  pursuers  were  different^  the  difioiders  (As  objidon^ 

the  competemy  of  the  demand)  toetv  tte  same* 

* 

I 

In  an  actioki  of  proviiig^  the  tenor  at  the  instance  of  the  MagistxaM 
of  Brechin  v^  Outhrie,  Martin  and  Co«,  a  witness  for  the  ponten 
baving  appeared  before  the  cotnmissio&eri  t6  give  evidence  in  n* 
gard  to  a  certain  writii^  which  was  prodnced,  and  to  which  s  i» 
quet»  signed  bf  the  deponent^  (26th  Feb.  1826,)  was  annexed,  im 
poned,  that  he  recollected  having  seen  the  said  writing  on  forM 
oocaaions.  Deponed,  *  That  his  memory  is  by  no  means  so  good  liov 
<  as  it  has  been ;  and  before  proceeding  farther  with  the  present  de* 
*  position,  the  deponent  requests  that  the  deposition  emitted  by  Ubi 
'  to  whidi  the  doqnet  bears  reference,  nught  be  read  over  to  hisy 
and  the  agent  for  the  defenders  having  objected  to  the  competenc) 
of  the  demand,  the  commissioner  reported  the  point  to  the  Cositi 

Defenders'         ^^  Support  of  the  objection,  it  was  pleaded — That  if  Ae  depo» 
FieM.  tion  alluded  to  had  been  talien  in  the  present  process,  or  even  io  i 

separate  process  depending  between  the  same  parties,  the  prceenl 
demand  might  have  been  reasonable  and  oompetent.  But  the  fiv* 
mer  deposition  had  been  taken  in  a  process  where  the  parties  wen 
different,  of  which  the  object  was  difierent,  and  which  had  betf 
settled  out  of  court  many  years  ago  * ;  and,  in  such  circnoittBOCeli 
there  was  no  precedent  in  support  of  the  present  demand. 

Besides,  the  witness  in  the  former  cause  was  examined  as  a  btveri 
and  if  questions  were  put  to  him  as  to  the  contents  of  any  parties! 
lar  deeds,  the  examination  was  quite  irregular,  and  could  not  in  as) 
way  be  used  against  him. 

*  The  tm%  referred  to  wa«  att  Mlioil  of  aittictcd  multures,  at  Uie  iBitaBes  ^^ 
OgilWe,  (one  of  the  preMOt  defenders,)  and  Duvid  Dakeri^  (Uien  tscksnioof  Br<^ 
miUs,)  against  the  |iregtnt  defendersi  Outhriib  Martin  and  ComlNUiy. 
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It  was  auwet^d-^Tbai  the  general  rule,  as  to  die  privilege  of  a  89  Feb.  163A 
witoefls  to  kave  his  prior  deposition  read  over  to  him,  to  prevent  bis     ^"^V*^ 
Ming)  through  want  of  teeoUection,  into  apparent  contradictions,  ^^^^  ^ 
being  nadispated,  there  was  nothing  in  the  special  objections  which  Guthrie^  Mar- 

lire  been  urged ;  for  although,  in  the  former  prooess^  the  pursuers  ^^ ^ 

IFere  different,  the  defenders  (the  present  objectors)  were  the  saane,  Parsuer's 
lid  the  matter  in  dispute  was  also  the  same ;  and  although  it  m^ht 
live  been  irregular,  in  the  former  escamiDation  of  the  witness  as  a 
kfer,  to  put  questions  to  him  on  the  merits  of  the  cause,  that  was 
ao  reason,  (the  examination  having  been  taken,)  for  depriving  him 
4(ys  privilege  of  seeing  what  he  had  deponed,  in  order  to  refresh 
ftiaeaiory, 

L^rd  PretidenL-^TMs  is  a  question  touching  more  the  privilege  Opinion  of 
if  s witness  than  the  interest  of  parties;  and  it  appears  to  me  as  a 
geneial  role,  that  a  person  who  has  formerly  emitted  a  deposition 
iit  witness,  is  entitled  to  see  the  same,  when  examined  again  on 
4ki  ttme  subject  at  a  subsequent  period. 

:  lari  Bfdgray. — In  questimis  of  marches.  When  I  was  a  Sheriff, 
,4l^tions  were  frequently  taken  at  an  interval  of  years;  and  I 
ilare  known  witnesses  again  and  i^;aio  insist  to  see  their  previous 
iqmtions.     I  always  allowed  it 

r  Ltrd  MaiAemie. — I  am  of  the  same  opinion.  With  regard  to  the 
^•pimeot  here  used,  that  his  former  deposition  could  not  in  any 
: VSf  be  nsed  against  the  witness,  I  should  not  wish  to  admit  th^ 
;|Rf(Nition,  that  if  any  person  should  sWear  inconsistently  with  his 
^ftimer  testimony,  be  would  be  free  from  a  charge  of  perjury. 

The  Ccwi  aecordingly  remitted  to  the  commissioner,  with  in*  Judgment, 
ttnictions  to  allow  the  witness  to  see  his  previous  de(>osition,  and 
^d  the  objectors  liable  in  the  expenses  of  this  discussion. 

^  Gia  Beff.  Alt.   Skent,  Graham  Bimqf,  and  James  Imrie,  Agents. 

D.  Clerk. 

a 


SECOND  mVISlON. 

No.  LXX.  Q7th  Februafy  1885. 

Mrs  DONALD  and  Others 
agaimt 

ROBERT  GILMOUR  COLQUHOUN. 

Pawivs  Title.— -Act  1696,  c.  U.'^CircumBtances  in  which  an  heilr 
*/ cstotl,  who  did  not  tnUr  into  pofseaion  upen  the  death  of  his  enlh 
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£7  Feb.  i83&      cestor,  {the  estate  cantinuinff  tmder  the  management  rftntdeet 

^^^V^^        ed  by  the  ancestor i)  hamng  become  bankrvpt^  and  his  reoemmrji 
Odiera  v?°  ^^^  ^  ^^^  estate  havinff  been  sold  by  the  trustees  under  Us  haif 

Colquhoun.         ruptcy  within  three  years  from  the  death  of  the  ancestor^  miftr^ 

chased  by  a  trustee  for  behoof  of  the  family  of  the  banhi^  ml 
the  estate  having  been  made  over^  after  the  bankrupts  deaths  tott 
son^^^it  wasfoundy  in  a  question  betwixt  a  creditor  of  the  bmknqt 
and  his  son  and  grandson^  that  no  representation  on  the  passice  Hii 
of  the  bankrupt  had  been  incurred  by  the  son  and  his  desoendeHti* 

In  1741,  Robert  Colquhoun  (first)  of  CamstraddeDf  by  a  peatuflf^ 
tial  contract  of  marriage  with  Helen  Johnston,  disponed  Uiat  eilil 
to  the  heirs-male  of  the  marriage.  In  1774,  he  executed  a  strict 
entail,  with  reservation  of  power  to  alter,  settling  Camstiaddeaoi 
James  Colquhoun,  his  eldest  son,  and  the  heirs  whomsoever  aim 
body ;  whom  failing,  on  Walter  Colquhoun,  merchant  in  GlaqM 
his  second  son,  and  other  heirs  of  tailzie  therein  mentioned.  lo  178fc 
he  executed  a  trust-deed  for  the  payment  of  his  debts,  annuidodl 
provisions,  by  which  it  was  expressly  provided,  that  the  tnisfeeei 
should  be  obliged  to  apply  the  rents  of  the  tailzied  estate,  aiid  A^ 
produce  and  price  of  the  other*  subjects  disponed,  for  the  uses  mi; 
purposes  of  the  Irust,  deducting  the  charges  of  executing  the  tn4: 
<as  also  denude  in  favour  of  the  heirs  of  tailzie ;  the  heir  being  tabtj 
bound  to  concur  with  the  trustees  in  any  measures  necessary  fore»| 
tricating  the  trust 

Robert  Colquhoun  (first)  died  in  1 787.  At  a  meeting  of  bis  tn»| 
tees  soon  after,  it  appeared  that  the  interest  of  the  debts  and  aoDOKj 
provisions  exceeded  the  rents  of  the  estate ;  but  the  trustees  resolreij 
from  regard  to  the  deceased,  to  act  Mr  D.  Erakine,  writer  to  tklj 
signet,  one  of  the  trustees,  took  charge  of  the  affairs  as  man  of  bd^ 
ness.  The  minute  of  the  first  trust-meeting  also  bears,  that  ve 
decisive  step  should  be  taken  until  Walter,  the  heir,  should  be  made 
acquainted  with  the  state  of  matters;  but  the  trustees  went  on  to 
act  on  the  trust-deed. 

James,  tlie  eldest  son,  having  predeceased  his  father,  the  second 
son,  Walter,  was  the  heir  entitled  to  succeed  to  Camstraddefl' 
Walter,  after  being  settled  in  Glasgow,  had  gone  to  Antigua  tf* 
planter,  where  he  was  unsuccessful;  and  on  13th  August  17d8»  vbea 
in  London,  the  year  after  his  father's  death,  a  commission  of  bank- 
rupt was  issued  against  him.  Walter  never  made  up  titles  as  beir 
of  entail  to  Camstradden,  nor  drew  the  rents,  and  had  no  poss^ 
sion,  natural  or  civil.  He  had,  in  1785,  executed  a  power  of  attor- 
ney to  certain  persons  to  ratify  his  father's  settlements,  wbicb  ^ 
produced  at  the  first  meeting  of  the  trustees.  His  &ther's  trostees 
continued  to  act.    They  alone  had  the  entire  possession  of  tbe  estate 
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and  effects  of  the  truster,  levied  all  the  rents,  cut  and  sold  wood,-  S7  Feb.  1835. 
uhI  bad  the  sole  possession  during  the  lifetime  of  Walter,,  and  down     ^"^V^ 
to  1823.    The  debts  of  the  entailer,  Robert,  had  not  been  paid  off  others  i;?" 
daring  the  lifetime  of  Walter.     There  never  was  any  reversion  to  Colquboun. 
Walter,  and  the  purposes  of  the  trust  were  not  executed  for  many 
years  after  his  death. 

;•  At  a  meeting  of  Walter's  creditors,  called  (21st  Oct  1788)  to 
^Qoosider  the  best  mode  of  disposing  of  the  bankrupt's  interest  in 
Camstraddeii,  it  was  agreed  that  the  assignees  should  sell  it  either 
by  public  or  private  sale;  and  upon  29th  January  1789  they  did 
M  Walter's  reversionary  interest  for  fifty  guineas  to  Mr  David 
mkine,  who  paid  the  price  out  of  his  own  funds.  Mr  Erskine, 
In  his  settlements,  declared  that  he  held  the  right,  after  payment 
his  oQtlays  and  expenses,  for  the  benefit  of  the  children  of  Walter 
iquhoan ;  and  the  right  so  acquired  by  Mr  Erskine  was  conveyed 
his  trustees,  in  1811,  to  Mr  Dennistoun  and  Mr  Colquhoun  of 
ermont,  as  trustees,  for  behoof  of  Robert  Colquhoun,  the  son 
Walter.  Mr  Erskine's  trustees  had  got  repayment  of  his  ad- 
^^Jces,  with  interest,  from  the  trustees,  upon  18th  June  1802,  after 
/Salter's  death. 

'    Walter  died  on  12th  February  1802,  when  his  son,  the  latd 

nBobert  Colquhoun,  (second,)  became  entitled  to  succeed  to  Cam- 

'ibaddeD,  after  the  conditions  of  his  grandfather's  trust  were  fulfilled. 

Bobert  returned  from  the  West  Indies  soon  after  his  father's  death, 

md  he  accepted  of  the  office  of  factor  on  Camstradden,  under  his 

'Jpandbther's  trustees.    He  availed  himself  of  the  power  of  redemp^ 

WD  ofa  lease  of  the  mansion-house  and  grounds,  granted  to  his  daugh- 

^ifn  by  the  entailer ;  and  Robert  lived  in  the  mansion-house,  and 

'riuffged  himself  in  the  factory  account  with  a  rent  of  L.56,  lOs. 

He  possessed  the  grounds  for  some  time,  and  then  advertised  them 

^  be  let;  and  he  applied  for  authority  to  sell  part  of  the  entailed 

estate  for  redemption  of  the  land-tax. 

In  1805,  on  leaving  Scotland,  Robert  granted  a  commission,  con- 

^UBiDg  powers  to  make  up  and  establish  such  titles  in  his  person,  by 

tneral  or  special  service  or  otherwise,  as  heir  to  his  grand&ther,  as 

^IwrnU  be  thought  necessary  to  vest  and  complete  a  full  right  to  the 

vids.    He  was  accordingly,  in  1806,  served  heir  of  tailzie  and  pro- 

^ion  in  general  to  his  grandfather,  Robert  Colquhoun,  the  entailer^ 

sod  was  infeft.     But  having  been  afterwards  advised  that  he  might 

^^plete  a  fee-simple  title  to  the  lands,  as  heir-male»  under  his 

psmdhthei^s  contract  in  1741,  Robert  obtained  a  precept  of  clare 

^^Matas  heir  of  line  to  his  grandfather,  and  was  infefc  in  1826. 

^^tradden  was  then  sold  by  Robert  to  Sir  James  Colquhoun  for 

1^32,500 ;  and  certain  proceedings  relative  to  the  validity  of  the 
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97  Feb,  1835.  title  having  taken  place  in  this  Court,  and  in  the  House  of  Lori% 
it  was  finally  fonnd  that  the  sale  was  valid,  the  claim  of  the  hein 
of  entail  to  the  application  of  the  price  being  reserved. 

Robert  Colquhoun  (second)  having  died^  was  succeeded  by  Ui 
son,  Robert  Gilmour  Colquhoun,  who  entered  heir  cum  beneficio 
inventarii. 

In  1805,  an  action  was  raised  against  Robert  Colquhoun,  by  tie 
executors  of  Robert  Graham  of  Dominica,  for  the  amount  of  tit 
bonds  said  to  have  been  granted  by  Walter  Colquhoun,  and  opoi 
which  judgment  had  been  obtained  in  the  colonial  court  Robot 
Colquhoun  pleaded,  among  other  defences,  that  he  did  not  repreaoit 
his  father.  That  process  fell  asleep,  the  last  step  in  it  having  beefi 
taken  in  1811. 

A  summons  of  wakening,  and  also  a  supplementary  summoin  br 
the  same  debt,  were,  in  1832,  brought  by  Mrs  Donald  and  odiei% 
as  representing  Mr  Graham,  against  Robert  Gilmour  Colqahoon^ 
as  representing  his  father  Robert,  and  also  his  grandfather  Waitet 
In  the  supplementary  summons,  which  is  founded  upon  tbe  tft 
branches  of  the  act  1 695,  c  24,  it  is  set  forth,  that  <  Robert  Cot 
quhoun  the  second  was  the  eldest  son  of  Walter  Colquhoon,  btr* 
ing  served  himself  heir  of  line  to  Robert  Colquhoun,  his  gnod- 
father,  the  father  of  Walter  Colquhoun,  and  thereby  acquired  rigb 
to  the  lands  and  estate  of  Camstradden,  which  had  belonged  to,  ui 
been  possessed  in  apparency,  as  the  legal  heir  and  disponee  there- 
of, by  the  said  Walter  Colquhoun,  for  three  years  and  upvaidi^ 
viz.  from  the        day  of  October  1787  to  the        day  of 
1802,  or  at  least  for  a  period  thereof  exceeding  the  space  of  three 
years.   Robert  Colquhoun  the  second  did  thus  become  liable,  Dinkr 
tbe^5^  brandi  of  the  statute  1695»  c  24,  for  the  debts  of  Walter 
Colquhoun  his  father,  to  the  extent  of  the  value  of  the  estate: 
And  that,  farther  and  separately,  the  said  Robert  Colquhoan  the 
second,  by  the  proceedings  and  measures  before  narrated,  by  vhieh 
he  acquired  right  to,  and  vested  himself  legally  with  the  right, 
title  and  interest  which  had  belonged  to  his  said  father  in  tbe  biM 
lands  and  others,  did  thereby,  in  terms  of  the  ieamd  branch  of  the 
foresaid  statute,  purchase  by  himself,  or  others  for  his  behoc^  t 
right  to  his  said  predecessor's  estate,  or  part  thereof,  or  to  l^*! 
diligence  or  other  right  affecting  the  same  otherwise  than  by  the 
said  estate  being  exposed  to  a  lawful  public  roup,  and  as  the 
highest  bidder  thereat  without  any  collusion ;  and  therefore  the 
said  Robert  Colquhoun  the  second's  said  purchase  constituted  be- 
haviour as  heir;  and  he  thereby,  by  making  up  a  title  to^  andtak* 
ing  possession  of  the  said  lands,  incurred  a  sufficient  paaaire  title, 
under  the  second  bmnck  of  the  statute,  to  make  him  represent  the 
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<  Bud  Walter  Colqnhoan,  his  father,  aniTersally,  and  thereby  ren-  27  Feb.  1635. 
'  dered  himself  liable  for  his  whole  debts.'     The  action  concluded    ^^"^V^^ 
against  B.  G.  Colquhoon,  as  representing  his  father,  Robert  the  others  o!" 
leeond,  for  L.2000  Dominica  currency.  C^quhoun. 

Besides  the  defences  on  the  merits,  it  was  pleaded  in  defence — 
1.  No  representation  on  the  passire  titles  of  Walter  Colquhoun 
irss  erer  incurred  either  by  Robert  Colquhoun  the  second,  or  by 
Ae  defender.  2.  Walter  Colquhoun  was  never  in  possession,  either 
by  Idmsel^  or  others  for  his  behoof,  of  the  estate  of  Camstradden, 
tad  therefore  no  representation  of  him  has  been  incurred  under  the 
iitate. 

The  Lord  Ordinary  having  heard  parties  on  the  closed  record^ 
jroaoanced  this  interlocutor : 
*  The  Lord  Ordinary  having  considered  the  closed  record  in 

<  diese  ccmjoined  processes,  and  heard  parties'  procurators  thereon, 
'ind  thereafter  made  avisandum,  and  particularly  considered  the 

*  writs  produced,  finds,  That  the  pursuers  have  not  condescended  on 
^my&cts^  in  connection  with  the  deeds  and  writings  produced,  re- 
^kfBDt  or  sufficient  to  infer  a  legal  obligation  incurred  by  the  de- 
^  feoder,  Robert  Gilmour  Colquhoun,  or  his  father,  the  late  Robert 

*  Cdquhoua,  for  the  debts  of  Walter  Colquhoun,  the  alleged  debtor 

*  of  the  pursuers,  by  representation  or  a  passive  titie,  either  under 

*  the  provisions  of  the  statute  1695,  c.  24,  or  on  any  other  grounds 

*  Finds  it  unnecessary,  in  this  state  of  the  case,  to  call  for  proof  as 

*  to  the  reality,  legal  subsistence,  or  effect  of  the  bonds  and  judg- 
'neat  saed  on,  as  involved  in  the  4th,  5th,  and  6th  defences,  and 
*the  eoiTesponding  pleas  in  law  for  the  defenders :  sustains  the 

*  first  and  second  defences ;  assoilzies  the  defenders,  and  decerns ; 

*  finds  expenses  due,'  &c. 

Kbfe. — <  It  may  be  thought  that  the  objections  to  the  oonstitu- 
*ti«naod  subsistence  of  the  debts  sued  on  is  prejudicial.     But  if 

*  there  be  not  any  sufficient  facts  in  this  record  to  render  the  de- 
'fendeis  liable  for  the  debts  of  Walter  Colquhoun,  the  defence  of 
'non-representation  appears  to  be  equally  prejudicial  with  the  ob- 
'  jections  to  the  validity  of  the  debt  If  the  defenders  do  not  re- 
'  present  the  debtor,  they  are  not  bound  to  investigate  tiie  merits 
'  of  the  debt 

'  The  original  action,  raised  in  1805,  was  laid  in  very  general 
'  terms  against  Robert  Colquhoun,  as  heir  served,  or  executor  con- 

*  firmed,  to  his  &ther  and  grandfather,  as  charged  to  enter,  or  as 

*  representing  them  on  one  or  other  of  the  passive  tities.     The  sum-     - 

*  mm  contained  no  allusion  to  the  act  1695. 

'  The  supplementary  summons,^  raised  in  1832,  proceeds  on  the 
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narrative  of  the  former  sammonSy  and  of  a  sammons  of  wakeoiog 
and  transferencoi  and  id  laid  entirely  on  the  act  1695  in  its  two 
branches.  It  is  admitted  that  the  defender,  R.  G.  Colquhomiy 
represents  his  father ;  so  that  the  question  is,  whether  Robert  tlie 
second  represented  Walter  ? 

*  The  statute  1695  was  an  equitable  infringement  on  the  feoM 
law  for  the  protection  of  creditors  against  the  frauds  of  appaniit 
heirs ;  and  the  authorities  state,  that '  it  has  received  a  strict  in* 

*  terpretation,'  {Ersk.  iii.  8.  94.)  Walter  Colquhoun  wasthebeir- 
apparent  or  conditional  institute  in  the  estate  of  Caoistradden  qht 
der  the  entail  1774.  He  was  the  heir-apparent  of  line  of  his  b* 
tber,  and  is  said  to  have  been  the  heir  in  a  postnuptial  cootnct 
It  is  certain  that  he  made  up  no  titles  to  the  estate ;  f<ff,  thoogb 
a  precept  of  dare  constat  as  heir  of  entail  was  once  made  oatialni 
name,  it  was  not  even  delivered,  and  was  never  acted  on ;  and  it 
would  have  been  inept  according  to  the  late  decision.  The  quo* 
tion,  therefore,  in  the  first  branch  of  the  act  1695,  is,  wbetber 
Walter  was  three  years  in  possession  of  the  estate  of  Canutradden, 

*  The  Lord  Ordinary  understands  the  meaning  of  this  in  the  ita< 
tute  to  be,  not  that  a  man  survives  his  predecessor  three  yeai% 
having  the  character  of  heir-apparent,  nor  even  that  he  is  so  dtoa* 
ted  that  he  might  have  possession  of  the  estate,  but  that,  at  t 
plain  matter  of  fact,  he  has  the  possession  and  enjoyment  ofit,9i 
least  to  some  real  extent.  It  is  settled,  on  the  one  hand,  thattk 
possession  of  a  tutor,  (and  it  is  said  even  of  a  protntor,)  will  be 
held  the  possession  of  the  heir,  (Elchies^  4,  Passive  Titkj)  andtkat 
the  possession  of  a  disponee  of  the  heir  will  be  taken  as  his  po** 
session.  On  the  other  hand,  it  is  equally  settled,  that  the  mere 
existence  of  a  right  of  fee,  where  the  liferenter  has  the  actual  poi* 
session,  is  not  in  possession  of  the  heir  within  the  statute ;  M^Casli 
June  26.  1745,  M.  9748;  Johnston,  Dec  17.  1738,  M  9809; 
and  that  the  possession  of  a  judidal  factor  in  a  ranking  and  sale 
will  not  infer  the  passive  title  in  the  heir  passing  by ;  Buchao  r 
M'Donald,  Dec.  7.  1796.  The  Lord  Ordinary  thinks  thb  last 
an  important  authority  in  the  present  case. 

*  The  present  case,  independent  of  some  specialties,  is  this: 
Robert  the  first  had  executed  an  entail  reserving  power  to  alter* 
Then  he  executed  a  trust-deed  for  the  payment  of  his  debts,  aiH 
unities  and  provisions.  .  That  deed  may  be  defective  in  so&ras 
it  does  not  convey  the  property.  But  it  was  plainly  intauhdt» 
enable  the  trustees  to  take  entire  possession  of  the  estate,  and  te 
draw  all  the  rents  and  profits ;  apd  it  expressly  gives  them  power 
to  sell  the  unentailed  lands,  taking  the  heir  bound  to  concur  witk 
them  in  any  measures  necessary  for  extricating  the  trust    h^f 
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^  the  fact  18,  that  these  trustees  did  take  entire  possession  of  the  estate^  27  Feb.  1835. 

*  and  of  an  the  trustet^s  effects  ;  that  they,  and  they  alone,  by  their    ^^^y^^ 
^  fiictor,  leyied  off  the  rents ;  that  they  cut  woods  and  sold  them,  Q^^n  v^ 

*  aod  oontinaed  their  possession,  not  only  during  the  whole  lifetime  Colquhoun. 

*  of  Walter  Colquhoun,  but  for  at  least  eighteen  years  after  his- 
'death.  This  is  not  a  case  in  which  there  can  be  any  doubt  or 
f  ambiguity ;  for  all  the  progressive  accounts  of  the  factors  are  re- 
'  golarly  kept  luid  preserved,  and  the  Lord  Ordinary  has  minutely 

*  examined  them.     Walter  Colquhoun  died  on  the  12th  February 

*  1802,  (see  Condescendence  in  first  action,  p.  8.)  And  whatever 
^else  there  may  be  in  the  case,  it  is  certain  that,  down  to  that  date, 
^and  long  after,  the  whoU  rents,  issues,  and  profits  of  the  estate  were 
'  drawn  by  the  trustees  abme* 

*  The  Lord  Ordinary  is  of  opinion,  that  the  possession  of  these 

<  Croslees  was  not  the  possession  of  the  heir.  If,  indeed,  it  could 
^  be  shewn  that  the  immediate  purposes  of  the  trust  had  been  an-' 

*  swered  in  Walter's  lifetime,  the  idea  would  be  intelligible,  that 
^  after  that  they  were  possessing  for  the  heir.  But  if  the  debtd 
^  were  not  paid,  and  the  annuities  not  provided  for,  the  possession 

*  under  such  a  trust  was  no  more  the  possession  of  the  heir,  than 
^  the  possession  of  a  judicial  factor  was  so  in  Buchan's  case. 

*  The  Lord  Ordinary  apprehends,  &rther,  that  even  if  the  trus^ 

<  tees  had  found  it  necessary  to  ask  the  concurrence  of  the  heir  to 

*  enable  them  to  extricate  the  trust  under  the  clause  in  the  trust- 

*  deed,  such  concurrence,  though  given,  would  not  have  been  made 

*  a  possession  by  the  heir,  iu  the  sense  of  the  statute.     But,  in  fact, 

<  no  sudi  thing  took  place.  At  first,  the  trustees  made  a  minute^ 
^  bearing  that  nothing  could  be  done  till  Walter  should  be  informed 
'  of  the  state  of  his  father's  settlements  and  aflbirs.     But  they  went 

*  on  to  act  upon  the  trust*deed ;  and  the  plain  fact  is,  that  Walter 

*  never  attempted  to  take  any  possession,  and  did  no  act  r^arding 

*  die  estate,  except  one  to  be  afterwards  mentioned. 

'  It  18  clear  that,  at  first,  and  for  many  years,  the  income  of  the 

<  trust-estate  was  barely  sufficient,  and  sometimes  not  sufficient  to 
^  cover  the  annual  charges  on  it,  without  the  possibility  of  liquidat- 
'  ing  any  part  of  the  capital  debt ;  and  in  1796,  the  trustees  made 
'  a  minute,  bearing  that  it  would  be  impossible  to  go  on  without 
'  selling  some  part  of  the  unentailed  lands,  unless  Walter  chose  to 

*  advance  money.  But  Walter  was  a  commissioned  bankrupt,  and 
'  adfanced  no  money.     By  great  good  management,  the  trust  afiairs 

*  afterwards  improved ;  and  about  the  time  of  Walter's  death,  there 

*  was  a  considerable  turn  in  its  favour,  chiefly  by  the  sale  of  coppice 
'  wood.  But  at  his  death  the  debts  were  not  paid,  nor  teas  there  even 
\oH  approach  to  the  liquidation  ofHiem.     For  example,  there  was  a 
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27  Feb.  1885.  <  debt  of  L.2000  to  Mr  Dennistoun  of  Colgrain  remaioing,  afler 
*•  payment  of  a  sum  to  account  of  a  larger  debt,  which  was  not  ex- 

*  tinguished  till  the  2d  of  June  1820 ;  and  there  were  various  other 
^  large  debts  and  annuities,  which  remained  burdens  on  the  trust 
*"  during  many  years  after  Walter's  death. 

<  The  trust,  therefore,  subsisted  necessarily  for  its  proper  par- 

*  poses  during  all  the  fifteen  years  that  Walter  survived  his  &ther. 
^  And  how  then  could  it  be  said,  in  any  reasonable  sense,  that  Wal- 
<  ter  possessed  the  estate  as  heir  apparent  ? 

*  The  pursuers  found  on  certain  special  circumstanoes. 

<  1.  The  trust-deed  appointed  the  trustees  to  pay  to  the  heir  an 
annuity  from  certain  slate  quarries,  but  it  was  not  acted  on.  It  is 
very  doubtful  whether,  in  any  view,  this,  though  acted  on,  could 
have  made  a  possession  by  the  heir.  Tlie  state  of  the  trust  did 
not  enable  the  trustees  to  pay  these  annuities.  But  the  conclusive 
bet  is,  that,  while  all  the  rents  of  the  slate  quarries  are  entered  in 
the  &ctory  accounts,  there  is  no  trace  of  any  part  of  them,  or  any 
annuity,  or  any  money  whatever,  having  been  paid  to  Walter 
Colquhoun.  If  he  did  not  ask  and  receive  the  annuities^  the  clause 
being  in  the  deed  could  never  constitute  a  possesswn  by  him. 

*  2.  Certain  bonds  or  bills  were  paid,  in  which  Walter  was  a 
joint  obligant  with  his  father.  The  nature  of  these  obligations  is 
not  ascertained.  But  Walter  was  a  bankrupt  In  respect  of  the 
creditors,  these  were  dd^ts  cf  Robert,  the  &ther,  and  the  trustees 
were  obliged  to  provide  for  them.  But  surely  the  dronmstance 
of  their  paying  the  interest,  or  ultimately  the  principal  of  those 
debts,  for  which  the  truster  was  bound,  could  never  make  zposses' 
sion  of  the  estate  by  Walter,  whether  they  might  have  a  clain  of 
relief  agginst  his  bankrupt  estate  or  not 

<  3.  At  an  early  period,  the  assignees  on  Walter's  estate,  seeing 
that  there  was  scarcely  any  chance  of  benefit  from  the  estate  do- 
ring  Walter's  life,  determined  to  sell  the  reversion ;  and  on  the 
29th  January  1789,  they  did  sell  it  to  Mr  David  Erskine  for 
L.52,  10s.  Mr  David  Erskine,  in  his  settlements,  dechred  that 
he  held  the  right  not  for  Walter,  but,  after  payment  of  his  outlays 
and  expenses,  <  for  the  benefit  of  Ae  children  of  Walter  Col- 
*  quhoun ;'  and  it  was  subsequently  conveyed  by  Mr  Erskine's  tras- 

tees  to  Robert  G>lquhonn  in  1811.  The  pursuers  found  on  this 
transaction  as  bringing  the  case  within  the  second  branch  of  tbe 
statute ;  but  they  seem  ako  to  found  on  it  under  the  fint ;  and 
they  say  that  the  price  was  paid  out  of  the  rents  of  the  estate.  It 
would  be  very  hard  to  convert  such  an  act  of  the  assignees  into  a 
possession  of  the  estate,  to  create  a  passive  title  in  the  next  heir, 
where  there  was  nothing  to  possess  as  a  reversion,  and  the  money 
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in  lact»  at  fint  paid  by  Mr  Ertkiae  out  of  bit  own  funds.  27  F^b.  1935. 

*  The  defender's  counsel  urged,  tbat  the  sale  of  the  rerersion  being    V^y^ 
'coBsideiably  wiikm  three  years  after  the  father's  deaths  rendered  it  ^1^^^ 

*  impossible  that  there  oould  have  been  three  years'  possession ;  and  Coi^uhoup. 

*  tbsl  if  the  priee  was  paid  from  the  rents  as  a  reversion,  it  was  only 

*  pud  from  the  thing  purdiased,  as  a  third  perty  might  have  done. 

*  The  Lord  Ordinary  doabts  whether  this  argument  is  solid ;  be- 

*  oMse  die  possession  of  a  dispense  from  the  heir  has  been  held  to 
'  be  imputable  as  his  possession ;  and  the  pursuer's  notion  seems  to 

*  lie  m  this  subtlety,  that  the  possession  oJP  the  fifty  guineas  by  th^ 
•isrignecs,  if  paid  from  the  rents,  was  a  possession  of  the  estate. 

*  Bat  the  plea  is  answered  by  the  plain  fact.    There  was  no  reversion 

*  to  Walier^  from  which  that  or  any  sum  eould  be  paid.     The  deed 

*  of  Mr  Ersldne's  trustees  bears,  that  his  advances  had  been  paid 
'  to  them  in  1 803.  Walter  died  on  the  1 2ik  F^mwry  1 802.  (The 
*date  is  blank  in  this  record,  but  will  be  found  in  the  pnrsner^s  old 
* eandescendence  above  referred  to.)  Now,  upon  turning  to  the 
*aceoimts  of  the  trust,  it  appears  that  the  debt  to  Mr  Erskine, 
^SBKNmting  to  L.144,  18s.,  was  paid  on  the  18^A  Jwm  180^.     At 

*  tUi  time  the  trustees,  so  far  as  they  held  the  estate  for  the  heir, 

*  Md  it  for  Boberi  Colquboun,  not  for  WelUr  ;  and  they  were  only 
^  enabled  to  pay  this  and  some  other  debts  by  means  of  an  instaU 
*meDt  of  the  price  of  eopsewood,  amounting  to  L.760,  received  on 

*  the  ^\st  May  1802,  three  months  after  Walter's  death.     In  this 

*  Tievof  the  point  there  seems  to  be  no  substance  in  it.  The  sale 
'and the  purchase  were  a  mere  speculation,  and  the  conveyance  by 

*  Mr  Erskme's  trustees  was  of  no  use  or  importance,  except  to  put 
'  so  end  to  the  apparent  title  in  Mr  Enkine. 

'  The  Lord  Ordinary  is  therefore  of  opinion  that  no  grounds 

*  b&ve  been  laid  for  inferring  representation  under  the  first  branch 
'«f  the  act  1695. 

'  The  plea  on  the  aeonid  branch  of  that  statute  appears  to  be  al- 

*  together  untenable.    What  die  statute  contempbted  was,  not  such 

*  t  tnuuaction  as  the  sale  and  purchase  of  a  reversion,  but  the  pur-» 
debase  of  rights  affecting  the  estate,  held  by  Ihird  parties^  to  be 

*  aade  the  ground  of  a  title  to  the  estate.  But  it  is  a  sufficient  an* 
*tver,  at  any  rate,  that  Walter  made  no  purchase,  and  none  was 
'  made  for  him,  the  purchase  being  declared  by  Mr  Ef  shine  to  have 
'  been,  not  for  him,  but  for  hisfamihf* 

*  The  pursuers  have  alleged,  in  general  terms,  representation  by 
'  actaal  btroraission  with  Walter^s  effects ;  but  the  only  special 
'arennentis,  that  Robert  took  possession  of  the  furniture  in  the 
'  boose  of  Camstradden.  In  the  1 1th  article  of  the  defender's  state- 
'  nent,  which,  thongh  not  admitted,  is  not  denied,  it  is  explained 
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27  Feb.  1835.  <  that  the  house  and  furniture  were  held  in  lease  by  the  uomarried 

*  daughters  of  old  Robert,  by  a  tack  dated  in  178I»  subject  to  t 

*  power  in  the  trustees  to  give  the  heir  possession  as  a  tenant  for  a 
^  fixed  rent ;  and  that  one  of  these  daughters  is  stiU  alwiu  The 
^  tack  seems  not  to  be  produced  ;  but  thestatement  in  the  artide 

*  is  strongly  confirmed  by  this  fiict,  that,  during  the  short  time  tbat 

*  Robert  lived  in  the  mansion-house,  he  did  pay  a  rent  for  it  He 
^  was  then  acting  as  factor,  and  he  charges  himself  with  a  rent  of 

*  L.56,  10s.  This  part  of  the  case  therefore  will  not  do;  and  any 
^  other  allegations  of  intromission  in  the  condescendence  are  a  grot 

<  deal  too  vague  and  indefinite,  especially  post  tantum  temporis* 
<  Much  was  said  to  the  Lord  Ordinary  about  a  marriage-eontrafit 

^  in  1741,  and  it  was  assumed  that  Walter  could  have  reduced  die 

<  entail.     The  entail  probably  could  not  have  been  reduced  on  thb 

*  ground.  But  the  point  is  foreign  to  the  case.  It  is  enough  diat 
^  Walter  never  did  reditcej  or  attempt  to  reduce  the  entail    Neither 

*  was  it  ever  reduced.     The  title  made  up  by  Robert  under  it  vit 

*  indeed  reduced  as  inept,  in  consequence  of  its  being  by  service  to 

*  old  Robert ;  and  a  fee-simple  title  having  been  in  the  meantiffle 

*  made  up,  and  a  bona  fide  sale  made  to  a  third  party,  the  estate 

*  was  found  to  be  validly  alienated.     But  so  far  from  reducing  the 

*  entail  in  respect  of  the  marriage-contract,  the  Court  expressly  re* 
^  served  the  claim  of  the  substitutes  to  the  price* 


The  pursuers  reclaimed. 


Punuers* 
Pleas. 


Skene  for  pursuers, — The  question  is,  whether,  upon  the  facts  a9 
averred,  there  are  grounds  for  holding  that  Walter  was  in  posses* 
Bion  so  as  to  bring  him  under  the  act  1695.  In  no  two  cases  which 
jiave  occurred  has  the  nature  of  the  possession  alleged  been  the 
same ;  and  in  all  the  cases  the  question  of  possession  has  been  cob- 
sidered  as  attended  with  diflB^ulty.  Possession  may  be  actual  or 
constructive.  It  is  not  necessary  that  there  shall  have  been  actnd 
possession,  granting  leases,  anddrawing  rents,  because  the  heirmight 
not  enter  but  sell  the  estate ;  and  the  possession  of  the  dL«ponee  is 
held  to  be  the  possession  of  the  heir ;  Yule,  10th  Feb.  1758^  (5299); 
^nd  possession  by  a  protutor  has  also  been  held  sufficient;  EbUth 
No.  4,  Passive  Title,  M^Brair. 

Robert  (the  first)  left  a  trust-deed;  but  the  trustees  had  no  coo- 
veyance  to  the  estate,  and  no  title  of  possession,  but  a  mere  assig- 
nation to  the  rents,  which  must  have  terminated  on  the  death  of  the 
granter. 

They  remained  in  possession  solely  upon  consent  emanating  front 
Walter^  and  their  actings  were  rendered  valid  by  communication 


Na  70.  COURT  OF  SESSION.  375 

# 

with  Walter,  and  by  bis  auttiority*   Tbe  letter  in  answer  by  Walter  27  Feb.  1835. 
iskst;  but  there  can  be  no  doubt  the  trustees  communicated  with    ^^^V^^ 
Um  as  to  the  affairs,  and  acted  for  his  benefit     Suppose  Walter  ^^^^  ^ 
had  granted  a  trust-right,  these  trustees  were  virtually  in  that  sitna-  Coiquhoan. 
tioo,  and  no  matter  what  the  quantum  of  benefit  was  derired  by  p„„nerg» 
Walter:  it  was  just  as  if  Walter  had  entered,  paid  the  debts,  and  Pleas, 
eierdsed  otlier  acts  of  management;  and  more  than  this, -it  is  not 
fgpnted  that  the  managemen  t  was  beneficially  conducted  for  Walter. 
Hen,  again,  on  Walter's  bankruptcy  the  right  fell  to  his  assign 
sees,  who  sold  it  with  Walter's  concurrence ;  no  matter  for  what 
piee,  and  no  matter  though  the  understanding  was  that  Mr  Erskine 
lad  pardiased  for  the  benefit  of  the  fiunily.     The  estate  thus  pass- 
ed to  Walter's  disponee,  just  as  an  heir  looking  into  the  state  of 
loB  aoeestor^s  property,  finds  it  small,  and  sells  it  to  a  third  party, 
viio  enters  and  possesses.     There  is  thus  no  distinction  betwixt 
tbig  case  and  that  of  an  heir  selling,  when  the  disponee's  possession 
II  die  heir's  possession.    Unless  cases  of  constructive  possession  are 
to  be  Btrack  out  of  the  law,  this  case  clearly  comes  under  either 
banch  of  the  act. 

Dean  of  Faculty.  —  This  case  must  have  been  misunderstood^  Defender*! 
Mhenrise  it  might  have  been  made  much  shorter ;  for  it  is  clear,  ^^^"* 
creD  upon  the  assumptions  of  the  pursuers,  that  it  comes  under 
neither  branch  of  the  act.     The  aspect  of  the  case  upon  the  second 
ksDch  of  the  act  is  the  most  important,  and  is  quite  conclusive* 
it  18  admitted,  and  even  set  forth  in  the  summons  as  the  ground  of 
aetim,  that  the  purchase  was  made  by  Robert  (second,)  as  for  his 
behoof,  and  that  this  purchase  by  Bobert  constituted  behaviour  as 
heir;  thas  proceeding  on  the  supposition  that  Robert's  purchase 
eoold  make  him  liable  for  the  debts  of  Walter.     Now,  upon  aright 
Mstrucdon  of  the  act,  it  is  evident,  that  if  the  purchase  had  been 
bf  Walter,  that  would  have  made  him  liable ;  but  if  the  purchase 
was  made  for  a  third  party,  other  than  the  heir,  and  the  price  not 
T^  out  of  the  funds  of  the  heir,  that  third  party  could  not  be  lia- 
ble.   The  deeds  shew  that  it  was  a  sale  by  Walter's  assignees, 
ttd  not  a  purchase  by  Walter,  but  by  another  party  for  the  bene- 
fit of  Robert,  and  not  of  Walter. 

Previbiig  to  this,  Walter  had  not  connected  himself  with  the  > 

property.     He  was  the  heir  unentered,   and  had  no  possession.  ' 

"^e  power  of  attorney  by  Walter  in  1785  could  not  constitute  a 
lottatiYe  title  to  him :  it  was  a  mere  ratification  of  his  father's  set- 
^^nts,  and  of  the  powers  of  the  trustees  to  pay  off  the  debts  of 
his  &ther.  There  is  a  large  class  of  cases  to  shew  that  nothing  done 
<^7  ^e  heir,  if  only  to  assist  his  father's  trustees  in  the  performance  of 
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27  Pel).  188&  the  trust,  can  subject  faim ;  Hall,  19th  Nov.  1760,  (9730) ;  BIoiul, 
26th  Feb.  1783,  (9731);  Gordon,  Jan.  1789^  (9738).  Waller 
would  thus  have  been  entitled  to'  a  general  representation  to  vaHdsle 
the  trust-deed  without  incurring  liability. 

Walter  became  bankrupt  in  the  year  after  his  fiither^s  death,  a 
fact  of  no  small  moment  in  the  question  of  possession.  The  assign 
nees  had  to  oonsider  the  state  of  Robert  the  father's  debls»  and  As 
possiUlity  of  any  reversion;  and,  after  coDsideration»  they  reaolTsd 
to  sell  what  was  a  hopeless  and  useless  chance.  It  is  quite  dcsr, 
from  the  terms  of  the  statute,  that  any  act  by  the  assignees  sf 
the  bankrupt,  in  selling  such  reversiooary  interest,  could  not 
der  the  bankrupt  liable.  A  direct  purcliase,  even  by  the  heir, 
not  necessarily  subject  that  heir ;  for  the  object  of  the  statute 
to  prevent  the  heir,  by  collusion,  privately  aequiring  for  an  under- 
value  a  right  to  the  estate.  It  is  essential,  first,  that  the  purchass 
shall  be  made  with  the  funds  of  the  heir ;  and,  secondly,  dat  il 
shall  be  made  for  behoof  of  the  heir  himself.  But  this  was  not  a 
purchase  by,  but  a  sale  for  the  heir;  and  it  would  have  been  neeesaaij 
to  shew  that  the  right  purchased  was  held  for  Walter,  The  ad 
does  not  prevent  any  substitute  heir  coming  forward  and  purchasing 
without  incurring  representation. 

Any  right  in  Walter  was  thus  completely  exdngnished  by  the 
sale  in  1789,  and  this  strikes  at  the  root  of  the  action  ob  both 
branches  of  the  act,  being  destructive  of  the  allegation  of  the  reqoi* 
site  possession  by  Walter,  and  also  of  a  purchase  by  or  for  Waiter, 
which  could  alone  have  brought  it  under  the  act  Walter  was  nst 
the  ancestor  last  infeft,  or  the  immediate  predecessor,  to  wbiB 
Robert  (second)  stood  in  the  relation  of  apparent  heir;  £or  Waller 
himself  was  truly  the  apparent  heir,  who,  being  unentered,  mighl^ 
by  a  collusive  purchase,  have  incurred  a  passive  title. 

Lord  Glenlee. — Certainly. 

Dean  of  Faevity^ — Then  as  to  the  alleged  possession  by  Walter; 
but  this  is  superseded  by  what  has  been  said. 

Skme. — We  have  the  heir's  possession,  along  with  the  di^ponee't 
possession  beyond  the  three  years. 

Lord  Gkniee. — Aye ;  but  it  must  be  a  voluntary  disponee. 


Lard  Jastiee^Clerh. — I  am  perfectly  satisfied.  The  aot  is  not  ap- 
plicable to  the  circumstances  of  this  case.  There  was  no  fiand  or 
collusion,  and  nothing  improper  in  regard  to  the  disposal  of  the  it- 
versionary  right.  The  assignees  were  doing  their  duty.  Tbcf, 
being  well  infinrmed  as  to  the  state  of  affidrs,  fix  a  price,  certaialj 
rather  a  whimsical  one ;  but  they  chose  to  accept  of  it  as  the  prioc 
of  the  reversionary  interest,  which  was  accordingly  sdd  by  the  S8« 
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■pieesy  and  pmidiased  by  Mr  D.  Erskine,  for  the  benefit  of  the  27  Feb.  1835* 
diildreo  of  Walter.     Mr  Enkine  coming  forward  to  perforin  a    ^^^v^^ 
fiiemUy  aet  for  the  benefit  of  the  children,  seeing  the  afihurs  in  d]»-  ^en^ 
ofder,  acted  kindly,  as  one  of  the  tmstees  in  old  Robert's  settlement  Coiqiibotiii. 
He  advances  fifty  guineas  for  it,  and  a  ccNiiveyance  is  made  out     I  q^^^^^ 
caoDOt  look  on  this  as  the  voluntary  act  of  Walter.     He  could  hare  Court. 
koi  oompelled  by  the  assignees  to  sign  the  conveyance  along  with 
ttesi;  and  he  did  sign  it     It  is  demonstrated  in  the  clearest  man- 
ser  by  the  expressions  in  Mr  Erskine's  conveyance,  that  he  held 
Ae  rerersKMiary  right  for  the  children  of  Walter,  and  not  for  Wal* 
tar  hinself.     It  appears  to  me^  if  we  are  not  to  depart  from  the  aet^ 
aad  Biake  a  purchase  and  sale,  the  same  thing  as  a  voluntary  con* 
nytnee,  it  is  impossible  to  bring  this  under  the  second  branch. 

Itii  undeniable  that,  at  the  time  of  the  conveyance^  Walter  could 
sat  bave  been  three  years  in  possession.  All  that  took  place  subse- 
qoently  is  of  no  consequence.  If  Walter  had  been  asked,  in  1796, 
if  he  ooold  give  any  assistance ;  suppose  we  had  his  answer,  that 
he  eoald  give  no  assistance,  what  would  be  the  effect  of  diat?  All 
iHeiations  of  subsequent  acts  of  the  trustees  are  of  no  consequence. 
I  CBDDOt  find  any  ground  for  diflPering  from  the  Lord  Ordinary* 
Some  nice  points  have  been  mooted,  but  I  cannot  find  any  case 
which  will  aSect  the  judgment  here. 

Lord  Meadowbank, — I  am  of  the  same  opinion.  The  cases  cited 
for  the  pursuers  cannot  apply  at  all. 

Lord  GUnke* — I  concur  most  entirely.  At  the  same  time  I 
nut  adnity  that  the  Dean  stated  a  strong  confirmation,  when  he 
idrerted  to  the  circumstance,  that  Walter's  possession  was  totally 
eitiDgaished.  In  the  first  place,  I  agree  on  the  grounds  stated  by 
the  Lord  Ordinary.  Walter  was  never,  in  any  common  sense  un- 
dentanding  of  the  word,  in  possession.  I  am  quite  satisfied  of  that# 
What  is  done  in  1789  confirms  the  idea,  that  the  first  branch  of 
the  sol  is  out  of  the  question.  The  Lord  Ordinary  does  express 
wme  doobts  of  the  eiFect  of  a  voluntary  disporition  by  Walter, 
end  there  a  different  case  would  have  arisen.  But  I  can  no  more 
consider,  diat  there  was  any  representation  incurred  by  any  thing 
done  here,  than  if  the  estate  had  been  adjudged.  Could  a  credi* 
toPs  adjudication  become  Walter's  possession  ? 

By  the  second  branch  of  the  act,  the  law  counteracts  any  attempt 
^  the  pert  of  an  apparent  heir  to  defeat  his  liability,  by  possessing 
and  remaining  unentered,  or  by  purchasing  otherwise  than  lawfully, 
uid  without  collusion.  The  heir  possessing  his  predecessor's  estate, 
dioagh  unentered,  or  purchasing  illegally  and  coUusively,  subjects 
himself,  by  sach  possession  or  purchase,  to  the  passive  title;  but  that 
fid  Dot  occur  here. 
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!87  Feb.  1^35.  Lofd  Medwyn. — The  passive  representation  introduced  by  the 
first  branch  of  the  act  1695,  was  supplementary  to  the  gestio  pro 
hserede,  (which,  being  penal,  does  not  affect  the  heir,)  and  applies, 
provided  the  heir-apparent  was  three  years  in  possession.  The  heir 
must  have  actually  possessed,  naturally  or  civilly.  Possession  by  a 
tutor  or  a  trustee,,  for  his  behoof,  is  his  possession ;  so  is  a  disponee's 
possession  proceeding  from  him ;  Yule,  10th  Feb.  1758.  Nov,  it 
appears  that  here  the  trustees  of  the  ancestor,  having  an  asagnatioD 
to  the  rents,  drew  those  rents,  which  were  not  sufficient  for  die 
debts  and  burdens ;  and  that  Walter  had  not  been  in  possession,  nor 
derived  any  benefit  from  the  estate,  when,  within  three  years  from 
his  father's  death,  he  became  insolvent.  His  interest  in  the  succes- 
sion was  sold  by  the  assignees,  and  purchased  by  a  friend  for  fifiy 
guineas,  for  behoof  not  of  him  but  of  his  iiBunily.  Walter  died  in 
1802,  without  any  change  of  possession;  the  trustees  still  drawingf 
the  rents  and  applying  them  to  pay  off  debts.  After  his  death,  die 
trustees  pay  up  the  purchase-money  of  his  life-interest,  and  the 
right  is  conveyed  to  the  trustees  in  1811.  Now  there  was  no  pos- 
session by  the  purchaser  of  Walter's  interest  during  his  life,  wluch 
can  be  pleaded  as  Walter's  possession  by  his  disponee.  Neither 
was  the  sale  a  voluntary  one ;  it  was  just  as  if  a  creditor  had  ad- 
judged his  life-interest  in  the  estate,  which  never  would  have  been 
reckoned  his  possession  in  terms  of  this  act,  so  as  to  make  his  heir 
passing  him  by  liable  for  his  deeds. 

As  to  the  plea  under  the  second  branch  of  the  act,  the  object  of 
which  was  to  obviate  the  defence  of  the  apparent  heir  ascribing 
his  possession  to  a  right  acquired  by  or  for  him,  instead  of  his  title 
as  heir,  there  seems  as  little  room  for  a  representation  of  Walter  en 
this  ground.  Walter  was  the  seller  along  with  his  assignees,  and 
not  the  purchaser  or  acquirer  of  the  right ;  and  his  interest  in  the 
estate  was  purchased  not  for  him,  but  for  his  family.  He  never 
possessed  in  virtue  of  it :  it  never  was  made  over  to  him,  nor  was  tbe 
price  paid  out  of  his  funds,  nor  till  after  his  death  ;  and  the  convey- 
ance to  the  trustees  in  181 1  was  for  behoof  of  Robert.  This  trana- 
action,  then,  can  infer  no  obligation  so  as  to  make  him  or  his  heir 
liable  in  Walter's  obligations. 

Judgment.  The  Court  adhered. 


Iiord  Ordinary,  Moncrdff.  Act.  SheM  and  OiriUuon.  Wwl  Rmnjft  W.  & 

Agent.      Alt  Dean  o/Fac,  (Hope,)  and  Sandford.      Alex.  ScoUt  W.  S;.  Ageot. 
r.  Clerk. 
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FIRST  DIVISION. 
No.  LXXI.  28eA  FArvary  1835. 

« 

ROBERT  DOBSON  and  Others 

against 
ROBERT  CHRISTIE,  Trustee  on  tub  Sequestrated 
Estate  of  Robert  Allan  and  Son. 

BaKKHUPT* — CONCURSUS  DEBITI  £T  CREDITI. — CaSH-CrEDIT. — 

Compensation. — Parties  being  taken  bounds  as  co-oUigantSj  in  a 
cath'credit  in'/avour  of  one  of  them^ — hdd^  on  the  bankruptcy  qf  the 
laiikeTS^  and  an  a  charge  by  their  trustee  against  the 
ikt  cash-credit  for  the  balance  due  by  him,  that  the  other  obligants 
were  entitled  to  plead  compensation  on  a  balance  due  to  them  on 
ikar  dqxmt-account  with  the  bank,  so  that  the  balance  of  one  ac- 
amnt  might  be  imputed  against  the  other ^  and  a  bill  of  suspension 
passed  accordingly. 

John  Lunn,  Robert  Dobson,  Richard  Eraser,  and  William  Tra« 
qoair  were  co-obligants  in  a  bond  for  a  cash-credit  for  L.500,  with 
Bobert  Allan  and  Son,  to  be  kept  in  the  name  of  Lunn ;  and,  on 
die  other  hand,  Dobson  and  Traquair  were  creditors,  on  deposit- 
sttouit  with  Allan  and  Son.  Upon  the  bankraptcy  of  the  latter 
a  bftlance  of  L.397 : 5 : 9  was  due  by  Lunn,  while  Dobson  and 
Tiaqoair  were  creditors  of  the  bank  to  a  larger  amouiit 

The  trustee  on  Allan's  estate  having  charged  Lunn  for  the  ba- 

lanee  due  on  the  cash-credit,  a  suspension  was  brought  in  his  name, 

and  in  those  of  Dobson,  and  of  the  representatives  of  Traquair  and 

Fnser,  who  pleaded — That  the  balance  on  the  one  account  should  Punuers' 

be  imputed  against  the  other,  and  a  settlement  made  of  the  debt  ^^^'' 

K  it  should  then  stand.     Whatever  rights  of  relief  the  different 

parties  in  the  cash-credit  might  have  inter  se,  there  was  no  dif*' 

ferenee  between  them  in  a  question  with  the  bank,  they  being  all 

^qiially  debtors  for  the  balance  on  the  cash-account,  and  all  liable 

siogttK  et  solidum  for  the  whole  debt     Every  draft  made  by  the 

compbdner,  John  Lunn,   upon   the  account  created  a  debt,   not 

nerely  against  him,  but  against  each  and  all  of  the  obligants,  who 

vere  all  bound  by  bis  acts ;  and,  all  being  bound  to  pay,  were  also 

entitled  to  discharge  the  debt,  or  to  plead  in  compensation  a  ba* 

bnce  due  by  the  bankrupts  to  themselves.     It  was  plain  that  the 
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28  Feb.  1835.  charger  could  not  have  legally  enforced  full  payment  of  the  balance 
of  the  cash-acconnt  from  the  complainers,  Dobson  and  Traqnair, 
and  at  the  same  time  hare  paid  only  a  dividend  on  the  balance  of 
their  respective  accounts ;  but  the  right  of  Dobson  and  Traqnair 
to  insist  that  the  one  balance  should  be  set  off  against  the  other 
could  not  be  defeated  by  this  indirect  way  of  making  a  demand  ap- 
on  the  complainer  Lnnn  alone*  A  demand  upon  one  was  a  demand 
upon  all ;  and  the  parties  now  appearing  had  a  distinct  interest  that 
the  accounts  should  be  settled  in  the  way  contended  for,  and  to  be 
relieved  of  the  hardship  of  being  held  liable  for  full  payment  of  a 
balance  in  which  they  were  debtors,  and  of  being  put  off  with  a  divi- 
dend on  a  balance  on  which  they  were  creditors ;  Bell^  iL  1 11-1S9, 
et  seq.  4th  ed. 


Befender't 
Pleas. 


It  was  camoered — 1.  That  Lnnn  was  the  true  and  proper  debtor 
in  the  cash-account,  and  bound  to  relieve  the  others,  who  were  only 
liis  cautioners.  All  they  coald  ask  of  him  was  to  pay  ap  the  cvh- 
account,  and  thereby  relieve  them  of  their  obligations;  bnt  they 
had  no  right  to  interfere  as  between  the  chaiger  and  Lunn,  nnles 
they  had  been  called  upon  for  payment ;  nor  were  they  entitled  to 
plead  compensation  with  a  private  debt  of  their  own,  on  the  balance 
due  by  Lunn.  2.  That  die  balance  on  Lunn's  account  havini 
varied  on  both  sides  since  the  death  of  Traquair  and  Fraser,  no  ddd 
could  be  stated  against  their  representatives :  no  demand  could  be 
made  against  them,  and  they  had  therefore  no  right  to  nppeax  in  the 
present  suspension :  And,  3.  That  no  money  having  been  actually 
received  by  Dobson,  Fraser,  or  Traqnair,  or  by  the  representatives 
of  the  two  latter,  by  means  of  Lunn's  cash^credit,  they  were  not 
real  debtors  under  the  bond,  but  liable  only  subsidiarie. 


The  Lord  Ordinary  <  refused  the  bill,'  and  added  the  fbllowinf 
note: 

Note. — <  The  suspension  is  only  of  a  diarge — ^not  of  a  threatened 
charge,  and  therefore  does  not  apply  to  any  suspender  except  Lumit 
who  alone  has  been  chained.  Independently  of  this,  eaeh  of  the 
obligants  being  liable  for  the  whole  debts,  it  is  competent  for  tht 
charger  to  proceed  against  any  one  of  them ;  and  it  is  not  alleged 
that  Lunn,  who  has  been  selected,  (he  being  the  person  for  whose 
behoof  the  credit  was  granted,)  has  any  ground  of  eompensatioo. 
When  any  obligant  to  whom  money  is  dne  by  the  bankrupt  shall 
be  charged,  that  person  will  have  the  benefit,  whatever  it  may  bs^ 
of  this  circumstance.  It  is  admitted  that  the  bankropts  owe  Lima 
nothing.' 
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The  suspenders  reelaimedj  and  at  the  advising  Lord  Gillies  ob-  28  Feb.  1836. 
aenred — That,  from  the  circumstance  of  the  suspenders  being,  on     ^"^V^ 
the  one  hand,  bound  jointly  and  severally,  and  liable  each  to  be  ^^^T/"^ 
called  upon  directly  for  payment,  they  were,  on  the  other  hand,  en-  Christie. 
tiUed  to  offer  payment  of  the  debt,  and,  in  the  same  way,  to  plead  ^.^.^^  ^^ 
compensation.     Ail  that  the  bank  had  in  view,  in  taking  the  bond  Court, 
in  this  form,  was  to  secure  themselves ;  but  when  they  took  the  be- 
nefit of  such  a  security,  they  must  have  taken  it  with  its  legal  con- 
sequences.    By  taking  all  the  parties  boimd  as  joint  obligants,  all 
vera  entitled  to  pay,  and  also  to  compensate. 

Lord  Balgrtfjf, — It  is  true  that  all  the  suspenders  were  not  en- 
thled  to  operate  on  the  cash-credit,  which  was  taken  in  the  name 
of  Loon.  But  Allan  and  Son  could  not  have  refused  to  take  pay- 
ment from  any  one  of  the  co-obligants,  and  in  this  respect  it  might 
he  laid  that  Lunn  was  merely  a  mandatary.  The  object  in  taking 
them  all  bound  as  co*principals  was  merely  to  get  the  better  of  th^ 
henefit  of  discussioii,  and  division,  which  the  parties  would  other- 
me  have  had.  The  point,  however,  was  an  important  one,  and 
his  Lordship  would  rather  tdce  time  to  consider  it. 

Lord  Mackenzie  had  formed  a  clear  opinion,  which  coincided  with 
Aat  of  Lord  Gillies ;  and  he  had  the  less  doubt  about  it,  as  the  point 
nerely  regarded  the  passing  of  a  bilL  The  view  which  his  Lord«- 
ship  took  of  the  case  was,  that  the  bank  having  taken  an  express 
obligation  from  all  the  parties  to  the  bond  to  pay  the  account,  it 
Al  not  signify  to  which  of  then  the  cash-credit  was  given.  It 
^oaU  have  been  quite  incompetent  and  irregular  for  any  third 
fsrty  to  have  come  forward ;  but  here  all  the  parties  were  directly 
and  instantly  bound  to  pay.  Any  of  them,  therefore,  had  a  right 
to  pay,  and,  on  the  same  principle,  to  plead  compensation  on  any 
debt  doe  by  the  bank  to  them. 

The  Lmid  President  also  concurred,  and  considered  that  it  had 
been  deliberately  settled,  by  the  last  decisions  of  the  Court,  that 
vhereva  a  pMty  was  bound,  as  a  co-obligant,  in  payment  of  a  debt, 
be  was  entided  to  plead  compensation  on  a  debt  due  to  him. 

The  Courti  therefore,  altered  the  interlocutor  reclaimed  against,  judgment. 
isd  remitted  to  the  Lord  Ordinary  to  pass  the  bill. 

M  CocUmrn,  Ordinary.     For  the  Suependert,  Buchtman.       AH.  Wood*      Jmm^ 
/"<&,  W.  S.  and  John  Wight,  W.  S.  Agents.        JD.  Clerk. 

c. 
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No.  LXXII. 


Qd  March  1835. 


WILLIAM  JOHNSTON,  Lamb's  Trustee, 

agauut 
WILLIAM  GRANT. 


Judgment. 


Bankrupt. — Proof.*— Oath. — Circumstances  in  which  a  refiarmee 
by  defender  to  oath  of  a  bankrupt^  whose  trustee  was  pursuer  of  the 
action,  was  held  incompetent. 

William  Johnston,  trustee  for  the  creditors  of  James  Lamb, 
manufacturer  in  Arbroath,  a  bankrupt,  brought  a  reduction,  on  the 
act  1796,  of  a  vendition  of  a  share  in  a  vessel,  and  of  an  assignatiMi 
by  Lamb  to  William  Grant,  tailor  in  Arbroath,  his  brother-in-lav, 
whereby  he  gave  Grant  power  to  recover  and  receive  certiun  linens 
or  similar  goods  consigned  by  Lamb,  or  the  proceeds  thereof. 

After  certain  procedure,  Grant,  the  defender,  offered  to  refer  to 
the  oath  of  James  Lamb,  the  bankrupt,  whether,  on  the  2  Ist  February 
1832,  the  defender  did  advance  to  Lamb  the  sum  of  L.dO,  on  re* 
ceiving  delivery  of  the  assignation  to  the  linens. 

Johnston,  the  trustee,  opposed  the  reference  as  incompetent,  in 
respect  that  Lamb,  the  bankrupt,  was  not  a  party  in  the  cause;  tbat 
he  could  not  be  adduced  as  a  witness  against  his  creditors ;  and 
that  he  was  disqualified,  from  relationship  to  the  defender. 

The  Lord  Ordinary  having  considered  the  minute  and  answersi 
and  heard  counsel,  found  the  reference  to  be  incompetent 

Note. — ^  The  Lord  Ordinary  thinks  the  reference  inadmissible ; 

*  1.  Because  of  the  whole  circumstances  of  the  case,  which  are  sus* 

<  picious ;  2.  Because  the  bankrupt,  whom  it  is  proposed  to  examine^ 

<  is  the  brother-in-law  of  the  pursuer,  who  refers  to  him ;  3.  Be* 

<  cause  the  bankrupt  has  now  no  interest  in  the  matter,  having  con* 

*  veyed  all  he  had  to  his  creditors  on  obtaining  a  cessio.     The  case 

<  of  Mein,  11th  July  1829,  makes  relationship  an  objection;  and 

<  that  of  Ferrier,  10th  Feb.  1831,  was  of  interest' 

The  defender  reclaimed;  but  the  Conrt  adhered,  reserving  all 
questions  of  expenses. 


Lord  Ordinary,  Coeilnam,  Act.  Skene  and  Neavee. 

Alt  Keay  and  SmaU  Kchr,        John  Brttum^  AgenU 


JoMct  Morgan,  Agent. 
T.  Clerk. 

R. 
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FIRST  DIVISION. 

Na  LXXIII.  3d  March  1835. 

Mrs  ELIZABETH  SINCLAIR  and  Others 

against 
BROWN  AND  Others. 

Prkscriftion. — Decree  in  absence. — Pupil, — Minority. — 
Personal  objection. — 1.  Circumstances  in  which  a  decree  cb- 
imned  against  a  pupil  was  considered  as  a  decree  in  absence^  and  as 
ssA  held  liable  to  be  opened  up  within  forty  years. 

2.  In  climating  this  period,  found,  that  minorities  were  to  be 
deducted. 

d.  Circumstances  in  which  transmissions  of  property,  following  on 
tkeie  decrees,  in  fovour  of  bona  fde  onerous  purchasers^  were  held 
not  to  bar  the  heirs  of  the  pupil  from  their  right  of  challenge. 

Ik  January  1775,  Henry  Hay,  proprietor  of  the  lands  of  Auckin- 
>larry,  executed  a  disposition  of  the  same  in  favour  of  his  brother* 
IB-W,  Henry  Sinclair,  (grandfather  of  the  pursuers).  This  disposi- 
tion was  in  the  form  of  a  sale ;  but,  as  alleged  by  the  defenders,  no 
price  was  paid  for  it,  and  it  was  a  trust  for  the  benefit  of  the  seller, 
who  immediately  thereafter  went  to  America.  Sinclair  was  infefc, 
aod  his  infeftment  recorded  10th  May  1775.  Prior  to  this  dispbsi- 
&n,  Henry  Hay  was  debtor  to  Thomas  Baird,  who,  in  1785,  ob- 
tained against  him  a  decree  of  adjudication  of  the  lands  of  Auchin- 
itarry. 

InJnly  1786  Baird  obtained  decree  of  certification  contra  non 
P^ucta,  in  an  action  of  reduction  instituted  against  Henry  Sin- 
cUr  junior,  (son  of  the  original  disponee,  and)  father  of  the  pur- 
were,  reducing  the  disposition  and  sasine  of  1775. 

In  January  1788,  Alexander  Baird,  after  serving  heir  to  his 
™er,  Thonias  Baird,  granted  a  full  conveyance  in  favour  of  Wil- 
l»wn  Hay,  (son  of  the  said  Henry  Hay,)  of  the  debt  contained  in 
^  indication,  with  the  decrees  of  adjudication,  certification,  and 
Auction  themselves. 

In  February  following,  William  Hay,  after  serving  heir  to  his 
wiiet,  brought  another  action  of  reduction-improbation  and  decla- 
^' against  the  said  Henry  Sinclair,  (then  in  pupillarity,)  and  his 
w^tots  and  curators,  and  against  his  mother  and  stepfather ;  Henry 
oJnciair  and  the  two  latter  being  cited  personally,  and  the  tutors 

^^J-  X.  2  b 
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3  Mar.  1835.  and  curatoTS  edictally.  Appearance  was  made  for  the  defendeis 
generally,  the  production  was  satisfied,  and  decree  of  reduction  vn 
pronounced,  <  the  defenders  fidling  to  compear/ 

William  Hay  then  expede  a  charter  of  confirmation  and  precept 
of  dare  constat,  as  heir  to  his  father,  and  was  infeft,  (11th  April) 
In  the  same  month  William  Hay  sold  the  lands  to  Cowbaigb, 
who  obtained  a  disposition,  and  was  infeft,  (29th  April).  Cowbnigh 
sold  to  Dr  Lapsley,  whose  son  was  infeft,  (March  1803).  lie 
son's  commissioners  aold  to  Campbell,  who  was  infeft,  and  obtained 
confirmation  1820.  Campbell  disponed  to  the  defenders,  Brown 
and  others,  who  obtained  infeftment,  and  made  a  transactioii  «f  mk 
with  the  defender,  Mr  Murray  Gaitsbore. 

In  these  circumstances,  the  pursuers,  (the  daughters  and  repre- 
sentatives of  Henry  Sinclair  junior,  against  whom  the  above  decfees 
were  obtained,)  brought  the  present  action,  for  setting  aside  these 
decrees,  and  the  various  tides  which  had  been  completed  to  the  pro- 
perty, subsequent  to  the  disposition  in  1776,  in  fiivour  of  Henry 
Sinclair  senior,  in  order  to  enable  them  to  take  up  the  lands  onder 
that  deed.  It  was  stated  by  them,  and  not  denied,  that  wiie^  the 
decree  was  obtained  a|;ainst  their  father,  Henry  Sinclair  junior, 
in  1788,  be  was  between  eleven  and  twelve  years  of  age^  asd  thai 
he  died  in  April  1806. 

In  defence,  die  defenders,  (tiie  trustees  of  the  last  disponee^  Mr 
Campbell,)  pleaded  a  title  to  exdude,  founded  upon  the  decree 
of  reduction  in  1786,  and  upon  the  decree  of  rednctioQ-improlia> 
tion  in  1786. 

The  Lord  Ordinary  pronounced  the  following  interlocnUur  and 
note :  ^  The  Lord  Ordinary  having  considered  the  dosed  recQi4 
and  heard  parties'  procurators  thereon,  and  thereafter  made  avi* 
sandum  with  the  process,  sustains  the  tide  to  exclude,  founded  by 
the  defenders  on  the  decree  of  certification,  dated  19th  July  1786, 
and  the  decree  of  reduction-improbation  and  declarator,  WiUiu 
Hay  against  Henry  Sinclair  and  others,  dated  27th  Febroarj 
1788,  produced,  together  with  the  several  conveyances  ezecated^ 
and  tides  made  up  posterior  thereto,  and  prior  to  tho  execution  of 
the  sunMAons  in  die  (Mresent  action  on  the  8th  February  1833,  si 
set  forth  and  produced  in  this  process :  Therefore  sustains  the  de- 
fences, assoilzies  the  defenders,  and  decerns ;  finds  expenses  datb 
and  remits  the  account,  when  lodged,  to  the  AudiUnr  to  be  taxed.' 
Note. — "^  Baird  obtained  a  decree  of  adjudication  ^  the  lands  in 
question  in  1785.  This  right  being  apparettdy  affected  byadis* 
position  of  Henry  Hay,  the  debtor,  in  finvour  of  Henry  SSodsiik 
his  brother-in-law,  in  January  1775,  on  which  infeftment  had 
passed,  Baird  brought  a  reduction  of  these  tides,  and  obtained  de» 
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*  enee  of  eerCification  agumt  Henry  Sindair,  the  son  of  the  erigi-  3  Mar.  1BS5. 
.^iml  disponee,  in  July  1786.     Baird  then  made  a  fall  convey-    ^'^^y^ 

<  ance  to  William  Hay ;  and  this  William  Hay,  after  being  served  q^^„^ 

*  heir  to  his  fitther,  brought  another  aetion  of  redaction-improba-  Brown  and 

*  tioD  aad  dedaratar  agaisst  Heary  Smdidr,  then  said  to  be  a  minor       ^^ 
'(vpi^il,  and  hii  talers  or  curators,  if  he  any  had,  and  against 

<  his  mother  and  his  step&dier.     The  extracted  decree  bears  that 

*  Henry  Sindair,  Margaret  £hy,  aod  David  Aadiinvole  were  per^ 
^umaUy  ciiedj  and  the  tutors  or  corators  edictally.  Appearance 
•*  was  made  for  the  -defefnders  genendly,  and  the  production  was  sa- 
^  tiified ;  bat  no  order  was  made  iof  the  defeadevs  to  abide  by  the 
'  vritB  as  m  an  improbatioii  on  forgery.   Great  avisand  am  was  made, 

*  and  the  case  remitted  for  discussion ;  and  then  the  extract  bears 
^tkat  decree  was  pronounced,  reducing,  improving,  &c.  <  the  de- 
^  fender  failing  to  compear/     This  was  followed  by  a  charter  of 

<  eoafinnatioo  and  precept  of  clare  emstat  in  iavour  of  William 
« Hay,  on  whiek  he  w»  iniSeft  in  April  1788.     William  Hay  sold 

*  the  lands  to  Cowburgh,  who  obtained  a  disposition,  and  was  in- 
^ftft,  April  39.  178&    Cowbsrgik  sold  to  Dr  LApsley,  and  his 

*  sm  was  infefi  in  March  1803.     The  son's  commissioners  sold  to 

<  Campbell,  who  was  infeft  and  obtained  confirmation  in  1820. 

*  Campbell  disponed  to  the  defenders,  Bro?m  and  others,  who  otn 

*  tamed  infeftment,  and  made  a  transaction  of  sale  with  the  defender, 

*  Mr  Murray  Gartshore.' 

*  Henry  SinckiT,  against  whom  the  decree  in  1788  was  obtained, 
^  is  stated  by  the  pursirets  (Cond.  Art  18  &  20,)  to  have  been  of  the 

*  age  of  between  ten  and  dev^n,  and  to  have  died  on  or  about  the 

*  27d)  April  1806,  having  thus  survived  Die  date  of  the  decree,  and, 

*  aocording  to  the  purslrers'  statement,  at  the  age  of  twenty*eight. 

^  In  this  state  of  the  case,  the  question  is,  whether  the  pursuers 
*areentided  now  to  open  up  the  decrees  obtained  in  1786  and 

*  1788,  to  the  effect  of  setting  aside  the  titles  on  which  the  pursuers 
'  and  their  authors  have  been  in  possession  of  the  property,  as  one- 
'  roos  purchasers,  idt  considembly  upwards  of  forty  years  before 
'die  date  of  the  summons.  The  Lord  Ordinary  thinks  that  it 
'  would  be  a  singular  case  of  hardship  if  this  could  be  done,  or  if 
'  these  diird  parties  purchasers  were  post  tantum  temporis  required 
'  to  support  the  decree  of  reduction  by  an  investigation  of  the  merits 
'of  them— a  thing  next  to  impossible,  however  good  the  grounds 
'  might  be ;  but  it  tibes  not  appear  to  him  that  the  ^lea  of  the  pur- 
'  suers  can  be  sustained  in  point  of  law. 

'  The  pursuers  say,  1^,  That  the  decree  was  against  a  pupil 
^  haying  no  tutors  or  curators,  and  therefore  null,  as  no  tutor  waft 
'appointed.      But  it  is  settied  by  the  case  of  Sinclair  against 
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Stark,  Jan.  15.  1828,  that  the  decree  was  not  thereby  rendered 
null ;  though,  if  it  was  a  decree  in  absence,  it  might  be  liable  to  be 
i>pened  up  on  the  merits. 

'*  But  the  pursuers  plead,  2^,  That  the  decree  was  in  absence, 
and  that  the  writs  having  been  produced,  and  no  order  made  for 
the  defenders  to  abide  by  them,  it  has  not  the  force  of  a  proper 
improbation.  The  defenders  say  that  it  was  not  a  decree  in  ab- 
sence, in  so  far  as  appearance  was  made  for  all  the  parties,  and 
the  production  satisfied.  There  may  be  some  doubt  on  this  pointy 
according  to  the  principles  held  at  that  time.  But  as  there  was 
no  discussion  on  the  merits,  and  no  proof  taken,  it  rather  appears 
that  it  must  be  held  that  it  was  a  decree  in  absence.  But  it  does 
not  appear  to  the  Lord  Ordinary  to  follow  from  this,  that  it  may 
be  opened  up  at  this  distance  of  time,  and  in  the  circumstances  of 
the  case. 

<  The  defenders  plead  negative  prescription  on  the  old  statutes 
1447  and  1467,  and  maintain  that  minority  cannot  be  pleaded 
against  prescription  in  such  a  case.  This  plea  may  deserve  at- 
tention :  but  as  the  reduction  affected  the  titles  of  an  heritable 

estate,  the  Lord  Ordinary  rather  thinks  that  the  act  of  1617  must 
govern. 

<  But  supposing  this  to  be  so,  the  Lord  Ordinary  apprehends 
that  there  is  another  principle  of  the  law  sufficient  for  the  decision 
of  the  cause.  A  decree  in  absence  may  be  opened  up  by  a  mas 
who  was  of  full  age,  as  well  as  by  a  minor ;  and  in  the  case  of 
Campbell  against  the  representatives  of  Graham,  Dec.  5.  1752^ 
(M.  9021,)  it  was  even  laid  doMrn,  <  that  quoad  a,  decree  in  absence, 

<  minority  cannot  enter  into  the  question,  because  a  major  may  be 
^  reponed  quandocunque  against  a  decree  in  absence,  upon  paying 
'  expense  and  damage,  and  that  a  minor  can  have  no  stronger 

<  privilege.'  Perhaps  this  may  not  be  perfectly  accurate ;  but  the 
Lord  Ordinary  apprehends  it  to  be  clear,  that  if  a  man  of  full  age 
would  not  be  heard  in  a  reduction  of  a  decree  as  in  absence,  after 
acquiescing  in  it  for  twenty  years,  and  seeing  the  property  sold 
and  resold  to  third  parties  on  the  faith  of  the  decree,  as  little  will 
any  party  be  allowed  to  challenge  a  decree  which  was  acquiesced 
in  by  the  party  many  years  after  he  became  of  age,  and  till  his 
death ;  and  farther  acquiesced  in  by  his  heirs  during  many  yean, 
and  after  titles  had  been  repeatedly  constituted  in  favour  of  third 
parties  purchasers.  The  Lord  Ordinary  is  humbly  of  (pinion, 
that  though  by  our  law  a  decree  in  absence  may  be  opened  up  to 
the  effect  of  inquiring  into  the  merits  of  it,  tlie  demand  must  be 
made  debito  tempore,  within  some  reasonable  time.  The  principle 
of  the  thing  is,  that  accidents  may  occur  to  prevent  the  party  from 
appearing,  and  that  he  ought  not  to  be  foreclosed  by  a  decree 
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'pronounced  without  discussion,  if  the  other  party  can  be  replaced  3  Mar.  1835. 

*  in  the  situation  in  which  he  was.     But  to  give  this  the  least  colour    ^*^v^^ 

*  of  justice,  the  claim  must  be  made  within  such  time  as  to  render  it  Q"he«'u*"** 
'  leasooably  possible  to  restore  both  parties.     The  Lord  Ordinary  Brown  and 
'never  heard  that  it  was  a  general  rule  that  any  decree  may  be ^^'*^''^' 
'opened  up  at  any  time  within  forty  years,  and  in  my  circum- 

'  stances,  merely  because  it  was  allowed  to  pass  in  absence.  Such  a 
'rale  would  lead  to  the  most  intolerable  injustice.  Parties  would 
'  keep  up  their  case  till  the  means  of  contradicting  it  were  lost. 
'  Accordingly,  in  the  case  of  Campbell  against  Graham's  represen- 
'  tadves,  above  mentioned,  where  there  was  no  room  for  prescrip- 
'tion,  and  the  defender  in  the  action  was  an  infant,  '  the  Lords 
^  sustained  the  defence,  that  the  minute  of  sale  was  at  an  end  by 
*<  the  decree  of  reduction,  and  by  the  after  sale  to  Edward  Cutlar, 
"  in  consequence  thereof.' 

'  In  the  present  caise  the  parties  were  cited  personally;  the  mi- 
'  Dor's  mother  and  stepfather  appeared,  and  entered  appearance  for 
'  bim ;  the  decree  was  acquiesced  in,  not  only  till  he  came  of  full 
'age,  but  for  eight  years  after  he  was  of  age,  and  till  his  death ; 
'  and  after  that,  it  was  acquiesced  in  for  twenty-six  years  more ; 
'  while,  in  the  meantime,  tlie  property  had  been  repeatedly  sold  on 
'  the  &tth  of  the  decree,  and  titles  by  charters  and  sasines  com- 
'  pleted.  Under  these  circumstances,  the  Lord  Ordinary  is  of  opi- 
'  nion,  that  post  tantum  temporisy  and  in  respect  of  the  sales  made 
'and  tides  created,  it  is  too  late  for  the  present  pursuers  to  chaU 

*  lenge  the  decrees  as  decrees  in  absence.' 

The  pursuers  redaimed,  and  the  Court  ordered  cases. 

The  pursuers  pleaded — L  It  is  plain  that  the  decree  obtained  Pursuers* 
hyBaird  in  1786  was  a  mere  decree  of  certification  contra  non  P^«^ 
prodacta  in  absence ;  for,  although  the  summons  was  taken  out  to 
*^9  the  production  was  not  satisfied,  nor  was  any  further  appearance 
BBade  for  the  defender.  And  under  the  circumstances  which  occur- 
^  in  the  said  action,  (as  set  forth  in  the  note  of  the  Lord  Ordi- 
osry  above  recited,)  there  being  no  discussion  on  the  merits,  and 
no  proof  taken,  the  decree  in  1788  has  in  no  respect  the  force  of  a 
proper  improbation,  but  is  a  mere  decree  of  simple  reduction  pro- 
nounced in  absence ;  Ersk.  iv.  L  69;. Bank.  iv.  36.  6;  Chirurgeons 
rfGlasgowr.  Reid,  17th  Dec.  1701,  M.  12,193;  Smith's  Repre- 
sentatives©. Semple,  14th  Dec.  1711,  M.  12,194;  St.  iv.  20.  19; 
^'  iv.  1.  85 ;  iv.  4.  69 ;  Henderson  v.  Henderson,  20th  June 
^672,  M.6755;  Grant  v.  Grant,  10th  June  1675,  M.  6756;  Dun- 
Wv.  his  Vassals,  20th  Dec.  1662;  E.  Lauderdale  v.  his  Vassals, 
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3  Mar.  1835.  5th  Dec.  1667,  Stair^a  Dec.  aad  Fol  Diet  L  46%  4&1  i  HeadeiMi 
V.  KnockhiU,  Ist  July  1628,  M.  8969i 

2.  The  decrees  ia  qiiestion  being  dbuft  obtained  in  abeence, 
might  competently  (anless  the  challeage  were  barred  by  apedit' 
drcutnataiices)  be  opened  up  by  reduction  at  any  time  witUB  ferly 
years,  even  although  they  had  been  prQn<moced  against  a  paity  ef 
full  age,  and  yalens  agere.  Unless  this  be  held  to  be  t^e  period  itiAr 
in  which  a  challenge  may  be  biooght,  there  are  no  data  for  liaA- 
ing  the  period  at  alL  To  say  that  it  ought  to  be  limited  to  a  lea* 
sonable  period^  would  be  to  introduce  a  new  prescription  iato  ik» 
law  of  Scotland,  founded  on  the  most  uncertain  of  idl  rules.  It 
would,  in  every  case,  be  Biade  a  question,  what  should  be  held  as  a 
reasonable  time,  and  this  would  be  differently  decided:  by  diferent 
judges,,  according  to  their  peculiar  views. 

But  whatever  might  have  been  the  effects  of  die  decreet  in  1788^ 
if  obtained  against  a  party  of  full  age,  and  valens  agere,  such  a  de- 
cree cannot  be  held,  any  more  tbaa  the  certification  of  1786,  as  a 
res  judicata,  or  conclusive,  having  been  pronounced  against  a  pupil 
undefended,  without  tutors  or  curators,  and  without  even  a  tutor  sd 
litem.  The  personal  ciiation  of  tiie  pupil  himself  could  be  oC  no 
avail ;  and  that  of  his  mothei^  Maigaret  Hay,  and  of  his  atepfrtker, 
was  equally  unavailing,  tiiey  not  being  his  tutors^  nor  having  any 
right  to  appear  for  him ;.  and  tite  terms  of  the  edictal  eitation,  «• 
appearing  from  tiie  extract  decree  <  against  the  tutors  and  curatoiff 
<  of  the  said  Henry  Sinclair,,  if  he  bad  any,''  prove  both  that  he  was 
in  pupillarity  at  the  time,  and  that  in  truth  he  had  no  tutom».  or  diey 
would  have  been  named ;  and,  in  these  circumstances,  to  render 
the  proceedings  at  all  binding  upon  him,  it  was  neceaaary  that  a 
tutor  ad  litem  should  have  been  appointed ;  Stair,  i.  6.  31 ;  ErsL  L 
7.  13.  34.  38^  and  43.  But  there  is  no  evidence  that  tUa  was 
done,  and  it  is  not  even  alleged  by  the  defenders^  The  doctoiaa 
1^  to  the  nullity  both  of  judieial  and  estiaj.odicial  acts  of  pupils  net 
properly  authorised,  is  confirmed  by  numerous  decisions;  Bruei^ 
24th  Jan.  1577,  IbL  Diet  I  579 ;  Ker  v.  HamUton,  25tk  FeU 
1613,  M.  8968;  Lockhartv.  Lockhart,  25tii  July  l«a6,  JUL  8956; 
Fleming  v.  Forrester,  17th  July  1661,.  5t  Dec  IS&iFeL  DieL  L 
586 ;  M.  9042 ;  Aitiien  t^  Hewat,  8di  3m.  1628,  Durie^  p,  324;  JUL 
8908;  Jackt;.  Haliburton,  1743,  Kam.  Bern.  De«?.  ii;  62;  M  900& 
The  more  recent  decisions  also  establish  the  necessiicy,  in  an  ao* 
tion  against  a  pupil  without  lautois  or  curators^  of  appointiog  a 
tutor  ad  litem,  so  as  to  prevent  the  decree  from  being  funditus 
null;.  Bannatyne,  14th  Dea  1814;  Macturk  v*  Marshall,  7tk 
Feb.  1815 ;  Agnew  v.  Earl  of  Stair,  House  of  Lords,  31st  July 
1822,  Shaw's  Jpp.  Cases,  i.  333 ;  Rankin,    Mey  1821,  Sk.  and 
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IX  L  43;  and  akhougfa  not  a  direct  authority  on  the  point,  tlie  3  Mar.  1835. 
principle  recogpaised  in  the  case  of  Maule  r.  Maale,   7th  July   ^^t"*-^ 
1831, 18  applicaUe  to  the  present  case.     The  drcumstancet  of  the  o^hen"^ 
ease  of  Snclairs  v.  Stark,  15tb  Jan.  1688,^  (referred  to  by  the  Lord  Brown  and 
Oidinary^)  were  so  far  diiferent  from  the  present,  that  the  extract      ^' 
decrees  noVseaght  to  be  reduced  bear  that  af^eaiance  was  entered  Pamen* 
isr  the  pupil;  whereas,  in  the  case  pf  Sindairs,  the  gtoimd  on     ^** 
wUA  Ibe  majority  of  the  Consulted  Ju&ges  held  that  the  decree 
was  not  intrinsically  null,  was,  that  no  appearance  had  been  enter- 
td  fer  the  pupil^  so  that  no  tator  ad  litem  could  be  appointed. 

3.  In  OEdculaliDg  tbe  prescriptive  period  within  which  the  decrees 

famded  on  by  tbe  defenders  may  be  chaHenged,  the  minority  of  tbe 
parties  ia  ri^t  fiw  the  tine  to  bring  that  challenge  is  to  be  de* 

darted ;  and,  on  this  prineiple,  little  more  than  twenty  years  have 

elapsed  auaee  the  date  of  the  decreet     Minority  is  equsHy  appli-* 

odrie  to  the  prescriptioo  introduced  by  the  statutes  1469  and  1474t 

as  t»  thai  introduced  by  the  act  1617,  except  that,  under  tbe  kat 

statale^  the  burden  of  proving  forty  years'  majority  is  expressly  Iwd 

sn  the  party  pleading  the  prescription ;  but  the  flrst-mentioQed  sta* 

tatea  do  not  govern  a  question  like  the  present  of  feudal  righti^ 

idttdi  fiidb  nnder  the  express  words  of  the  act  1617 ;  Ersk.  iii.  7.  8 ; 

KemeiM  SUiL  Law^  p.  291 ;  Maehmxie  <m  the  Statutes^  p.  67. 

4.  Neither  can  the  present  challenge  be  held  to  be  barred  by 
asleaand  traasferenoes  which  have  taken  place ;  and  the  doetriae  laid 
domi  by  the  Lord. Ordinary  on  this  pmnt  is  new,  and  would  lead 
ts  dangeroBS  resists*  This  point  k  quite  distinct  from  the  quea* 
tion  as  to  the  effect  of  tbe  lapse  of  time ;  and  if  tbe  pursueia  are 
ast  entitled  to  be  heard  new  on  tbe  merits  of  tbe  decarees,  tbey 
coald  not  have  been  heard  thereon  within  twelve  months  after  tbey 
were  pronounced,  provided  the  subjects  bad  passed  into  the  baadi 
sf  singular  successora.  But  die  defenders  do  not  found  on  bomelo- 
plamk  of  any  kind^  but  on  mere  aequiescenee  in  tbe  acts  of  the  op* 
pssile  party ;  for  it  is  not  allq^d  that  tbe  pursuers,  or  their  authored 
Mie  parties  te  any  of  the  transfeEeaeea  in  question,  or  in  any  way 
hsmotogated  or  recognised  theat.  Erea  in  the  case  of  moveable 
nghta^  tbe  doetriae.  of  ae^piiesoenee  is  of  dbubtfal  effect ;  bat  to  ^k 
ply  it  in  a  question  of  feudal  rigbtfl^  woidd  be  te  introduce  a  new 
and  indefinite  load  of  pcescriptioi^  which  w^uld  shake  the  security  of 
htotahle  property ;  Lyndsay  v.  Ewing,  Idth  Jan.  1 770,  M.  8997  ; 
Agsew  V.  E.  Steir,  House  of  Lordly  iSAoarV  App*  Cami^  L  333. 

Answered — 

The  decree  in  1788  eandot  be  considered  as  a  decree  in  absence.  Defenders* 
Appeaiance  having  been  made  for  the  defender,  and  the  production  ^^^^ 
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3  Mar.  1835.  satisfied,  the  quasi  contract  between  the  parties  was  entered  intOy 
whereby  the  Court  were  enabled  to  pronounce  decree  as  a  res  jo- 
dicata  upon  the  validity  of  the  deed ;  Ersk.  iv.  1.  69 ;  A.  o.  B^ 
16th  June  1618,  M.  6748;  Glendinning  v.  Gordon,  5th  Jan. 
1699,  M.  6744;  Preston  v.  Erskine,  24th  Nov.  1710,  M.  6747; 
Darling^s  Form  qfProcesSf  ii.  379.  After  the  time  which  has  elaps* 
ed  since  the  decrees  thus  obtained  were  pronounced,  it  is  not  nov 
competent  to  open  them  up ;  but,  even  considering  them  as  decrees 
in  absence,  there  is  no  authority  or  principle  for  the  doctrine  laid 
down  by  the  pursuer,  that  a  decree  in  absence  can  at  any  period 
be  opened  up  within  the  term  of  the  long  prescription ;  and,  in 
many  cases,  this  doctrine  would  give  rise  to  great  injustice.  Ae- 
cording  to  former  practice,  a  direct  reference  to  oath  was  contained 
in  gremio  of  the  summons ;  and  one  of  the  certifications  was,  that 
if  the  defender  did  not  appear,  he  should  be  held  pro  confesso ;  and 
accordingly  it  has  in  many  cases  been  held,  that  where  the  defender 
was  personally  cited,  and  afterwards  died,  the  decree  in  absence 
against  him  could  not  be  opened  up  by  his  representatives ;  Goldie 
V.  Macdbnald,  13th  Jan.  1758,  M.  12,195;  Blair  v.  Conunon 
Agent  of  Kinloch,  23d  July  1789,  M.  12,196 ;  Macdonald  v.  Id., 
4th  April  1790,  M.  12,196 ;  Campbell  v.  Graham's  Representatives^ 
5th  Dec.  1792,  M.  9021 ;  but  the  general  reasoning  on  this  pomt 
is  fully  stated  by  the  Lord  Ordinary.     But, 

2.  Decree  of  certification  and  of  reduction-improbation,  althoi^ 
pronounced  in  absence,  having  been  pronounced  against  defenders 
who  were  personally  cited,  and  are  now  dead,  cannot  be  set  aside, 
especially  when  more  than  forty  years  have  elapsed  since  its  date; 
a  decree  of  improbation  being  considered  of  so  much  importance  to 
the  security  of  landed  rights,  that  it  can  hardly  be  opened  up,  whe- 
ther pronounced  in  absence  or  not ;  Stair^  iv.  20.  4 ;  Ersk.  iv.  L 
21 ;  Rankine  v.  Crawford,  16th  Jan.  1735 ;  Elch,  ii.  202 ;  Auchin- 
torryv.  Bruce,  31st  Jan.  1622,  M.  6734;  Glendinning  v.'Gordoi^ 
5th  Jan.  1699,  M.  6774.  In  these  cases  the  same  effect  was  givea 
to  a  decree  of  improbation  as  to  a  decree  of  certification.  The  one 
is  held  to  be  equally  irreducible  with  the  other;  and,  consequently, 
if  the  decree  of  certification  is  held  to  be  a  decree  of  that  natoref 
that  (although  pronounced  in  absence)  the  party  cannot  be  reponed 
against  it,  even  although  he  makes  the  production  de  recenti,  a 
decree  of  improbation,  pronounced  after  the  deed  has  been  actually 
produced,  cannot  be  set  aside  after  a  length  of  time,  and  especially 
if  it  has  been  acted  upon,  and  received  as  a  title  upon  which  pro* 
perty  has  been  disponed. 

3.  A  decree  of  certification  and  reduction-improbation  cannot 
be  set  aside  upon  the  allegation  that  it  was  pronounced  against  a 
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minor  to  whom  no  tutor  ad  litem  had  been  appointed,  when  posses*  3  Mar.  1835. 
non  has  followed,  and  the  property  has  been  sold,  trusting  to  the    /^y^ 
security  of  the  decree,  and  the  possession  following  thereon.     All  oTbere'^v?" 
that  the  law  requires  is,  that  the  minor  should  be  called,  along  Brown  and 
with  his  tutors  and  curators,  if  he  has  any  ;  and  an  edictal  citation    ^.I^L. 
against  the  hist  is  sufficient;  Stair,  iv.  38.  23;  Ersk.  iv.  1.  S.     A  Defenders* 
siioory  when  properly  cited,  is  not  considered  in  a  different  sitna-     ^^' 
tion  from  any  other  litigant,  if  the  proceedings  are  otherwise  r^^« 
krly  conducted  ;  Henderson  v.  Knockhiil,  1st  July  1628,  M.  8969 ; 
A.  V.  B.  July  1631,  M.  8969 ;  Bailey  v.  Silvertonhill,  31st  Jan. 
I621»  M.  6616 ;  Campbell  v.  Graham,  5th  Dec.  1732,  (already  re- 
ferred to.) 

'  4.  After  the  lapse  of  the  long  prescription  of  forty  years,  the  de« 
oeea  now  sought  to  be  reduced  form  a  good  title  to  exclude ;  and 
the  piirsoers  cannot  found  either  upon  their  minorities,  or  upon  the 
minorities  of  their  authors,  for  the  purpose  of  interrupting  that  pre- 
Mriptioo. 

5.  The  benefit  of  deducting  minorities  is  not  applied  to  a  mere 
right  of  action,  which  might  have  been  pursued  by  the  parties  long 
prior  to  the  lapse  of  the  period  of  prescription ;  and  their  right  of  ac-> 
tion  is  cat  off  by  the  negative  prescription. 

6.  The  parties,  against  whom  the  decrees  sought  to  be  reduced 
were  pronounced,  having  homologated  and  acquiesced  in  them,  after 
Us  attaining  majority,  although  he  survived' the  period  when  they 
were  pronounced  for  many  years,  it  is  not  now  competent  to  the 
porsaersy  upon  the  allegation  of  his  minority,  to  set  them  aside. 

At  advising,  the  following  opinions  were  delivered  : 

Lard  Balgray. — The  difiiculty  which  presented  itself  to  the  Lord  Opinion  of 

Ordinary  does  not  occur  to  me,  particularly  as  the  cases  so  admir-  ^"'^ 

ably  set  forth  the  grounds  maintained  by  the  parties^       In  the 

first  place,  I  cannot  view  these  decrees  but  as  decrees  in  absence ; 

and  therefore,  being  decrees  in  absence,  the  usual  consequence  fol« 

lows,  that  they  may  be  opened  up  any  time  within  forty  years. 

The  question  then  is.  Is  there  any  thing  in  the  circumstances  of  this 

case  which  prevents  the  operation  of  that  rule  of  law  ?  .1  see  no  such 

cttcumstance.     Indabitably  a  decree  in  absence  cannot  be  opened 

up  after  the  lapse  of  forty  years.    I  should  be  sorry  to  see  that  rule 

altered.     In  this  case,  the  defender  in  the  summons  of  certification 

iras  a  minor  at  the  time  the  decree  was  taken.     I  have  yet  to  learn 

that  minority  is  not  to  be  deducted  as  well  from  the  negative  as 

the  positive  prescription.     Now,  if  you  deduct  the  minority  of  the 

defender  in  that  decree,  is  not  the  pursuer  here  within  the  forty 

years  during  which  the  decree  may  be  opened  up  ?  But  the  ques? 


393 


DECISIONS  OF  THE 


Na.7S. 


Sinclair  and 
Others  v. 
Brown  and 

Others. 

Opinion  of 

Court. 


3  Mar.  18S5.  tion  is  raisecl,  whether  it  is  not  competent^  froBEi  exlranaow  di 

stances^  to  bar  a  party  by  personal  objection.  A  party  may  a* 
doubt^  by  homologation,  place  himself  in  such  a  sitaation  thai  Im 
may  be  so  barred ;  but  here  the  facts  and  circumslanees  {aunded  on 
are  not  acts  on  the  part  of  the  pursuer,  but  of  the  person  who  ol^ 
tained  the  decree  in  absence^  and  of  those  derimg  right  frem 
hmiL  That  he  and  they  may  have  relied  on  these  eireumalaacea  I 
haTe  no  doubt;  bntlamafratdtheyareeztraaeoiis  to  the  iHusoer; 
and  being  so,  I  cannot  hold  them  as  homok^tion.  The  Lord  Of 
dinary  has  been  misled  by  the  case  of  Grahame.  The  Court  am 
said  to  hare  proceeded  on  the  idea»  that,  after  a  sale  taking  piaec^ 
parties  are  no  longer  in  the  same  situation,  and  are  therefore  faav» 
red.  I  am  afndd  this  is  not  sooad :  it  would  result  in  the  mtroda^ 
tioa  of  a  spedes  of  prescription  totally  diierent  from  that  pccseadf 
established.  I  am  dieffe£ore  of  opinion  that  the  pursner  in  this  cam 
is  entitled  to  have  the  decree  opened  up. 

Lord  Mackenzie, — I  agree  in  the  opinion  given.     It  appeacs  Is 
me  l^at  two  views  are  taken  of  this  case  by  the  defender.    Firsts  ha 
rests  his  case  on  these  decrees,  as  decrees  in  fero.     Sceondly,  eon- 
sidering  them  as  decrees  in  absence^  he  argues  that  they  eaniia^ 
under  the  circumstances,,  be  opened  up.    But  if  the  deoreea  were  in 
ft>ro,  then,  being  taken  contra  minorem  indefensum,  against  a  paful 
who  had  no  legal  guardian,  they  are  void  altogether,  and  cannot  he 
a  tide  to  exclude*   This,  however,  is  not  the  view  taken  by  the  Loid 
Ordinary,  who  does  not  consider  the  decrees  as  in  foro ;  and  I  ds 
not  incline  to  take  that  view,  and  rather  eonstder  them  to  be  decrees 
in  absence.     The  general  rule  then  is,  that  a  decree  taken  in  ab- 
sence against  a  minor  indefensns  is  not  nuU ;  and  the  reason  why  it 
ia  not  null  is,  that  it  may  be  opened  up^  unless  there  is  seaie  snfficient 
ground  of  eze^ion.    A  oonsideraUe  number  of  grounds  are  can* 
tended  for  by  the  defender  as  exceptLsna;  but  I  cannot  say,  on  leofc» 
ing  through  the  papers  with  attention,  that  I  have  been  aUe  ts 
find  that  any  one  of  these  grounds  can  avail  him.    It  is  said^  thata 
decree  in  absence  cannot  be  opened  up  when  it  is  a  decree  of  ia^ 
probation.     I  do  not  wish  to  appear  to  concur  in  that,  even  in  the 
case  of  a  major,  without  great  conaidecalion.     When  one  considew 
the  facility  with  wUdi  decreets  in  absence  may  be  obtained  in  i*' 
probations, — diat  the  most  precious  rights  may  be  invaded — the 
largest  estates  carried  off  by  such  decrees,— it  would  be  a  formidable 
doctrine  to  hold  that  such  decrees,  once  obtained  in  abseneey  even  of 
a  major,  were  absolntely  unchallengeable.  But  when  it  ia  eosHkler^ 
ed  timt  the  decrees  in  this  ease  were  taken  against  an  andefembd 
pu|»],  it  is  out  of  the  question  to  consider  them  irreversSrfe.    It  is 
monstrous  to  maintain  that  an  undefended  popil  is  ahaohitely  and 
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tofldoaiTely  to  lose  his  right,  by  a  decreet  taken  agaiiiBt  him  when  3  Mar.  183& 
mdj  six  yean  of  ii^.    If  such  a  decree  woie'  eren  good  i^inst  a    .^^V^ 
■qor,  it  codU  not  be  good  against  a  pupiL     Again,  it  is  said  a  de-  q^^^ 
crast  canaet  be  opened  ap  when  the  party  is  personally  cited ;  and  Brown  and 
dds  seems  founded  on  the  assamptioa  that  there  might  hare  been  a       ^"' 
nfereaee  to  oath  if  the  party  had  appeared;  bat  here  is  a  pupil,  Opinion  of 
vhose  oath  cenld  not  hare  been  taken,  eren  if  present*    Again,  it  ^"^ 
k  pleaded  that  the  decrees  cannot  be-  opened  np,  because  Ae  pur* 
seer  18  met  by  the  negative  prescription..    The  prescription  pleaded 
ksn  aeeme  to  be  rested  on  the  old  statutes;  but  that  is  not  ike  pre- 
SH^taoB  applieabk  te  heritable  rights  and  actions.      Heritable 
i^ta  and  actions  jEsdl  under  the  statute  1617;  and  in  that  sta« 
Ms  there  is  an  express  exception  of  minority;     The  only  remain- 
ing gfoood  is  that,  during  the  elapse  of  a  time  short  of  the  prescrip- 
im  period,  certain  conveyances  and  transmissions  have  taken  place, 
with  the  knowledge  of  the  party  having  right  to  reduce,  which,  it  is 
srid,  prevents  his  taking  advantage  of  that  right.     I  am  not  SBti»* 
led  this  frrms  a  proper  peieonal  objection.    I  am  not  aware  of  any 
aathoiity  for  holding  that  a  party  is  bound  to  come  forward  in  a 
jlevler  time  than  forty  years;  and  that  the  transmission  of  a  real 
BJijiit  obtained  mider  a  decreet  in  absence^  .with  knowledge  of  die 
psK^  entitled  to  reduce^,  bare  the.  letbctipn^  I  know  of  as  little  au« 
Ikiiily.     Say  that  a  party  has  right  to  rednoe  es  capite  lecti,  or  en 
the  gionnd  of  insenity,  or  any^  other  ground^  although  there  be 
aa  intervening  enerone  cenreyance  ef  tie  rddtBsihle  i%ht,  would 
Ijs  right  ef  reductiea  vanbh^  if  he  does  not  come  finrwacd  immecEate- 
Ir  with  Id.  cl»U»ge  ?  If  he  doe.  .o  «*  app^batory,  hi.  merely 
remaining  silent  is  no  discharge  by  him ;  and  the  right  to  redoee  a 
decreet  in  abeence  seenm  Hlce  other  rights-  of  redactbo,  which  can- 
be  held  as  barred,  it  the  party  entitled  to  reduce  has  not  done 
y  thing  to  commit  htmsdH    Nothing  was  done  by  the  party  in 
case  by  which  he  can  be  said  to  have  committed  himself:  he  is 
in  no  way  mingled  up  with  these  transmissions.     On  the  whole, 
tiberefore,  I  think  thieit  the  decrees  are  liable  to  be  opened  up,  and 
keiog  so,  cannot  form  a  title  to  exclude  the  present  reduction. 

Lard  Gillies. — I  am  of  the  same  opinion.  With  deference,  I 
think  the  Lord  Ordinary  has  taken  an  erroneous  view.  The  defend- 
er mmntains  that  he  has  a  complete  feudal  title.  Now,  what  is  the 
fimndation  of  his  titie  ?  A  decree  in  absence.  But  this  is  not  a  suffi- 
cient titi^  because  it  is  not  fortified  by  prescription.  But  the  Lord 
Ordinary  says,  although  it  is  a  decree  in  absence,  it  can  only  be 
opened  up  debito  tempore.  I  am  much  afraid  tiiis  is  a  dangerous 
doctrine,  the  result  of  which  would  be,  that  prescription  is  not 
eonstitated  by  the  lapse  of  a  period  of  so  many  years,  but  of  a  rea- 
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3  Mar.  1835.  sonable  time.  But  how  are  we  to  determine  what  is  a  reasonable 
time  ?  What  is  the  use  of  the  law  of  prescription,  if  judges  are  ts 
determine  what  b  this  reasonable  time  ?  I  am  of  the  same  opinioi 
with  the  other  Judges  as  to  the  effect  of  these  transmissions.  Tbef 
may  have  been  made  in  bona  fide,  but  that  has  nothing  to  do 
the  legal  rights  of  this  party.  There  is  no  authority  for  saying 
this  is  to  deprive  tlie  pursuer  of  his  right  of  reduction.  It  is 
tainly  with  reluctance  that  I  differ  from  the  Lord  Ordinary,  but 
cannot  concur  in  the  view  which  he  has  taken. 

The  Lord  Presidents — I  am  also  of  the  same  opinion.    In  the 
of  Paul  V,  Reid,  the  only  question  was,  whether  the  negative  pi 
scription  could  be  pleaded  by  a  person  who  had  not  in  him  the 
sitive.     There  was  no  question  of  minority.     It  certainly  was 
strange  maxim,  that  a  person  who  had  not  the  positive  prescripi 
could  not  plead  the  negative.     Lord  Hermand,  who  then  sat  on 
right  hand,  observed  to  me,  that  he  had  acted  all  his  life  on 
maxim,  but  he  never  could  understand  it :  he  never  could  see 
reason  of  it.  Lord  Gillies  was  the  first  person  who  ventured  to  call 
in  question.     We  had  then  one  of  the  most  able  arguments  I  e 
heard  by  the  late  Lord  Eldin.     The  ground  he  took  was.  Very  wel 
you  have  a  right  by  the  positive  prescription.     I  don't  dispute  thai 
but  I  have  an  adjudication,  which  you  have  not  set  aside.    Yon  ha 
therefore  lost  your  right  of  action,  which  you  have  not  brought  wi 
in  forty  years.     Therefore  keep  the  property,  but  I  will  keep 
adjudication.     That  has  been  law  ever  since.     As  to  these 
missions,  if  you  could  make  out  that  the  pursuer  had  been  pardi 
pant  in  them,  it  might  be  very  well ;  but  otherwbe,  there  is 
ground  for  sustaining  the  personal  objection. 

The  Courts  therefore,  ^  recall  the  interlocutor  of  the  Lord  0 
<  nary  reclaimed  against ;  find  that  there  is  no  title  to  exclude, 
'  remit  to  the  Junior  Lord  Ordinary  to  proceed  further  as  shall 
*  just,  reserving  all  questions  of  expenses.' 


Judgment. 


Lord  Moncmff^  Ordinary.  Act  Ktag^  Dm».  Alt.  Dean  of  Fat,  (1 

Sandford,  George  Gordon  and  TItomas  Grahame,  W.  S.  Agents.        ^| 

Clerk. 

c 
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FIBST  DIVISION. 

No.  LXXIV.  3rf  March  1835. 

MAR\r  YOUNG  or  MALCOLM  and  HUSBAND 

against 
MARGARET  DUFF  or  GREIG,  and  MARGARET 
JAMES,  ALEXANDER,  and  PETER  DUFF. 

Implied  M^ill. — Testament. — Conditio  si  sine  liberis,  &c« 
— A  testator  having^  in  his  settlement^  provided  certain  legacies  to 
his  nephews  and  nieces^  and  to  their  heirs  and  executors^  with  a  clause 
9f  mutual  substitution  between  suck  of  them  as  should  die  before  ma- 
jorittf^  and  without  issucj  in  favour  of  the  survivors  or  survivor^ — 
kMf  that  the  child  of  one  of  the  legatees  who  had  predeceased  the 
others,  as  well  as  the  testator,  was  entitled  to  the  share  which  would 
have  fallen  to  her  mother ,  (had  she  survived  the  period  of  division  J  ; 
but  t/tat  Hie  rtde  si  sine  liberis  had  no  application,  so  as  to  entitle 
suck  child  to  a  share  of  the  other  legatees,  who  died  afterwards  with^ 
out  issue,  but  before  the  testator,  and  before  the  period  of  division. 

fir  a  trust-deed  of  settlement,  (23d  December  1795,)  the  late  Peter 
Duff  appointed  his  trustees  *  to  satisfy  and  pay  to  James  Duff,  (his 
^brotfaer-german,)  L.750  in  liferent,  during  all  the  days  of  his  life, 
^  for  his  liferent  use  allenarly,  of  the  annualrent  thereof  only,  and 
*the  fee  thereof  as  follows:  To  Margaret,  James,  and  Alexan- 
'der  Duff,  children  of  the  said  James  Duff,  L.150  sterling  each, 
*and  to  Thomas,  Henrietta,  and  Jean  Duff,  also  his  children,  L.l'DO 

*  each,  and  their  heirs,  executors  or  assignees ;  and  failing  of  them 
'  before  they  attain  the  age  of  twenty-one  years  complete,  or  be 
^  lawfully  married,  the  deceaser's  share  to  fall  and  belong  to  the 
'  sanrivor,  or  equally  to  the  survivors  of  them,  and  to  the  survi- 

*  Tor's  heirs,  executors  or  assignees,  in  fee.' 

*  TJie  testator  died  21st  June  1805,  three  of  the  children  of  James 
Duff  having  predeceased  him,  viz.  Jean,  Alexander  and  Henrietta. 
Jean  died  in  1802,  leaving  a  daughter,  Mrs  Young  or  Malcolm, 
(one  of  the  present  claimants).  Alexander  and  Henrietta  also  died 
ID  the  same  year,  both  intestate,  and  without  issue;  the  former 
while  a  minor  and  unmarried,  and  the  latter  a  few  months  there- 
after^  but  after  reaching  majority. 

On  the  other  hand,  three  of  the  children  of  James  Duff  (senior) 
eurviTed  the  testator,  viz.  Thomas,  James  (junior,)  and  Margaret. 
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3  Mar.  1835.  Thomas  died  intestate  in  1812,  and  without  issne.     James  (jnniK 
^*^V^^    died  February  1817,  leaving  children,  (claimants  in  the  pteica 

Ma^coim^aDd  P'o^^ss) ;  and  Margaret  (also  a  claimant)  was  the  only  aamyiiq 

Husband  v.     child  of  James  senior,  the  liferenter  of  the  bequest  of  Lu750^  wIm 

^"^^  died  in  ISia 

At  the  period  of  division  in  1824,  the  trustees  of  Peter  Daff  lui 
ed  a  process  of  moltiplepoinding  before  the  Sheriff  of  PertiisUie 
in  order  to  ascertain  the  rights  and  preferences  of  the  different  p« 
ties,  and  the  process  was  broi:^ht  before  the  Court  by  advocitisi 
It  was  not  disputed  that  the  claimant,  Margaret  Daff,  was  entitU 
to  her  own  bequest,  that  the  children  of  James  Duff  jonior 
entitled  to  the  bequest  left  to  their  feiher,  and  that  the  el 
Mary  Malcolm,  had  a  right  to  the  bequest  left  to  her  mother,  iem 
Duff. 

But  a  competition  arose  between  these  parties  in  r^;ard  (o  III 
shares  provided  to  Alexander,  Henrietta,  and  Thomas  Daff,  vll 
all  died  intestate,  and  without  issue,  before  the  legacies  became  jptjf^ 
able,  and  edicts  were  accordingly  applied  for  by  Margaret  Dul^  If 
Mary  Malcolm,  and  by  die  diildren  of  James  Duff  junior,  to  m 
confirmed  executors  to  the  deceased  legatees.  The  only  quesdM^ 
however,  which  was  ultimately  litigated  between  the  parties,  wai 
decided  by  the  Court,  rdated  to  the  shares  of  Alexander  Duff  ai^ 
of  Henrietta  Duff,  both  of  whom  survived  Jean  Duff,  the  modieril 
the  claimant,  Mary  Young,  but  predeceased  the  testator. 
• 

Pursuer*!  On  the  part  of  Mary  Young  it  was  pleaded — That  she  wm  ^ 

^^  titled  to  the  same  share  both  of  Alexander  Duff  and  Henridllj 

Duff^s  succession  whidi  her  mother,  Jean  Duff,  would  have  beiii 
entitled  to  had  she  survived  them.  This  claim  was  founded  on  A* 
conditio  si  sine  liberis  decesserit,  and  was  rested  ob  the 
principle,  that  the  testator,  in  framing  his  setdement,  had  not 
templated  the  event  of  a  legatee  predeceasing,  but  leaving  i 
and  that  if  he  had  foreseen  such  an  event,  he  would  have 
for  the  issue  of  the  legatee  all  that  he  designed  for  the 
himself;  and  it  was  on  this  principle,  accordingly,  that  the 
was  confessedly  entitled  to  the  share  left  to  her  mother, 
Duff. 

By  the  decisions  of  the  Court  in  the  cases  of  llie  Magistrates 
Montrose  i;.  Robertson,  21st  Nov.  1738,  M  6398 ;  of  Wood  t.  A 
chison,  26th  June  1789,  M.  13,043;  of  Roughead  v.  Renaie,  14 
Feb.  1794,  M.  6403;  of  Wallace  v.  Wallace,  28th  Jan.  1807,  itfj 
1.  Clause,  No*  6.;  and  of  Christie  v.  Paterson,  5th  July  1822, 
points  were  established : 

Ist,  That  a  child  is  entitled  to  any  legacy,  or  share  of  a  l^gMT* 
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to  wUdi  tlie  parent  would  have  saoceededy  inppodng  such  parent  3  Mtr.  1835. 
4o  bfc  wnrived  tke  period  of  dtvisioD.  ^^y^*^ 

,  2d,  Tkit  the  implied  snbstitution,  tlins  introduced  in  favour  of  i^ja^^m'^uid 
ddldrea,  has  the  effect  of  defeating  a  genend  substitution  in  favour  Husband  «• 
fftonrirors  or  others:  And,  ^"^'' 

dd»  That  where  «  legacy  is  left  to  a  family,  or  dass  of  legatees,  Pursuer's 
(Ae  issae  of  the  first  predecessor  takes  not  only  the  original  share  ^^^ 
ieqaeadied  to  the  parent,  but  ev«ry  enlai^ement  or  addition  accru- 
Jlg  by  the  subsequent  decease  of  any  of  the  co-legatees  after  the 
idndi  of  the  parent,  but  t>efore  the  period  of  distribution ;  and  the 
^fsoad  en  which  this  rests  is  the  presumption,  that  if  the  testator 
^  fbreseea  the  decease  of  the  legatee  befiore  the  period  of  distri- 
jjbtioii,  kavii^  children,  he  wvuld  have  provided  for  them  all  that 
h  iiteaded  f#r  their  parent,  alth4Migh  actually  dead.  The  parent  le- 
HiteeiB  presumed  to  be  surviving  through  the  issne,  and  accordingly 
Ibt  imie  comes  into  the  place  of  its  deceased  parent,  and  takes  the 
jbre  which  he  or  she  would  have  had,  if  alive  at  the  term  of  dis- 
jkibttdon.  The  claimant,  Mary  Young,  therefore  is  entitled  to  those 
fkarei^f  die  succession  provided  to  Alexander  and  Henrietta  Duff, 
Midi  her  mother  Jean  would  have  had  if  now  alive. 

4ft 

^  It  «8t  muwend — That  the  general  rule  was  different  finom  Aat  Defenders' 

ikii  dowa  by  the  claxmant,  Mary  Young.     The  raling  principle  ^^^^' 

^  regwd  to  legacies  is,  that  a  legacy  is  granted  from  personal 

tvpnl  to  the  legatee,  and  the  legacy  lapses  if  the  legatee  do  not 

Wme  the  testaikNr.     It  is  true  that,  in  particular  cases,  as  excep*- 

jfks  h»  been  admitted  to  this  general  rule,  on  the  principle  ^  the 

jIMiditio  11  sine  fiberis  decesserit ;  but  tiiat  exception  has  as  applica- 

,Jfcs  to  the  circumstanoes  of  the  present  case.     It  is  the  result  of  an 

t^ritaUe  interposition  of  the  law,  to  die  effect  of  supplying  a  sup- 

^fMd  oversight  by  a  testator  in  making  his  will ;  and  it  cannot  tliere- 

,  Ale  sppty  where  no  snc^  oversight  occurs.     In  the  case  of  a  parent 

.^Miag  provision  fer  his  children,  or  of  a  party  so  &r  adoptmg  a 

wly^ » to  grant  provisions  to  them  as  members  of  a  &mily,  it  is 

'iKssmed  thai  an  oversight  has  occurred  in  not  substituting  the  is- 

^  of  a  child  or  grandchild  to  the  parent,  contrary  to  the  presamed 

tttaidon  of  the  testator.     But  wherever  it  can  be  shown  that  the 

^^stetor  has  had  nnder  contemplation  the  effect  of  a  child  or  grand^ 

wd  dybg,  leaving  issue,  the  applicatron  of  the  rule  is  excluded. 

vBckwasthe  principle  on  which  the  case  of  the  Earl  of  Lauderdale 

^decided,  19tfa  May  1890,  and  it  is  directly  applicable  to  the  dr- 

^i^tances  of  the  present  case.     The  legacies  granted  to  the  in- 

wndiud  legatees  were  granted  to  them,  and  to  their  heirs,  execu'- 

tvi  and  assignee^  shewing  that  the  testator  had  the  children  of  the 
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3  Mar.  1835.  legatees  in  view ;  and  in  virtue  of  this  provision  it  is  admitted,  tbat 
the  claimant,  Mary  Young,  is  entitled  to  the  legacy  left  to  her  mo- 
ther, Jean  Duff;  but  immediately  thereafter,  and  in  the  same  dame, 
the  testator  makes  a  substitution,  declaring,  that  in  the  event  of 
Alexander,  or  any  other  of  the  legatees,  dying  before  majority  or 
marriage,  their  share  should  be  divided  among  the  survivors^  and 
the  survivors'  heirs  and  executors ;  thereby  distinguishing  between 
the  two  provisions,  and  shewing  that  it  was  not  his  intention  that 
such  share  should  go  to  the  children  of  a  predeceasing  legatee.  In 
the  cases  referred  to  by  the  claimant,  Mary  Young,  unless  for  the 
application  of  the  rule  si  sine  liberis,  the  children  of  the  predeceas- 
ing legatees  would  have  been  entirely  cut  off  from  the  snccessioiL 
But  there  is  a  wide  distinction  between  cases  where,  but  for  the  rui^ 
the  issue  would  be  entirely  cut  off  from  the  succession,  and  cases 
where,  from  the  terms  of  the  deed,  they  are  necessarily  entitled  t» 
the  parent's  share.  The  rule  is  admitted  in  one  class  of  cases,  but 
not  in  the  other. 


On  this  point  the  Lord  Ordinary,  in  conjoined  advocations,  found  as 
follows :  <  With  regard  to  the  shares  destined  to  Alexander  Duff  aod 
'  Henrietta  Duff,  finds  it  admitted,  that  Alexander  died  in  minority, 

<  and  predeceased  the  testator;  and  that  Henrietta,  althoug^b  she  sor- 

<  vived  majority,  also  predeceased  the  testator :  finds,  therefore,  Uiit 

<  their  shares  did  not  vest  in  them,  but  were  carried  to,  and  vested  h 
^  their  surviving  brothers  and  sister,  who  outlived  the  testator,  and 

*  were  major,  in  equal  portions,  viz.  James  Duff  junior,   Thomai 

*  Duff,  and  Mrs  Margaret  Duff  or  Greig,  in  virtue  of  the  oondi- 
^  tional  institution  contained  in  that  deed :  finds  it  admitted,  diat 
^  Jean  Duff,  the  mother  of  the  claimant,  Mrs  Malcolm,  predeceased 
^  both  Alexander  and  Henrietta  Duff:  finds,  that  the  conditio  sine 
^  liberis  decesserit  pleaded  by  Mrs  Malcolm  and  husband,  in  refer- 

<  ence  to  the  shares  destined  to  Alexander  Duff  and  Henrietta 

<  Duff,  does  not  apply,  and  therefore  repels  their  claim :  finds,  that 

*  the  claimant,  Margaret  Duff  and  others,  children  of  the  said  James 

*  Duff  junior,  entitled  to  the  third  of  the  shares  of  Alexander  and 

*  Henrietta,  which  vested  in  their  said  father,  and  quoad  ultra  re* 

<  pels  their  claim :  finds  Mrs  Margaret  Duff  or  Greig  entitled  to 

*  the  two  other  thirds,  one  in  her  own  right,  and  the  other  as  in 

*  right  of  her  brother  Thomas,  in  her  character  of  executrix-^datire 

*  qua  nearest  of  kin  to  him,  and  quoad  ultra  repels  the  claim  to  these 

*  shares :  ranks  and  prefers  the  parties  accordingly,  and  decerns.' 

Note. — <  Parties  were  originally  at  issue  on  various  points ;  hot 

*  after  mutual  explanations  at.  the  debate,  one  only  remained  for  de- 

*  cision — Whether  Mrs  Malcolm  was  entitled  to  a  share  of  tlie  see- 


Ho.  74  COURT  OF  SESSION.  899 

^  cession  of  Alexander  and  Henrietta,  in  right  of  her  mother  wh6  s  Mar.  1835. 

*  died  before  them  ?  ^**^V^^ 

*  When  iegades  are  left  to  certain  indiriduals  as  institutes,  and  ^^]"fi^'jind 
«  tliey  are  mutually  substituted  to  each  other,  without  mention  of  Husband  v. 

*  their  heirs  or  executors,  it  is  presumed  that  the  testator  had  not  ^^^^ 

*  coDtemplated  the  event  of  the  legatees  leaving  issue,  and,  there^ 

*  £)rei  if  that  event  takes  place,  the  issue  are  preferred  to  the  sub- 
^  atitntes,  on  the  ground  of  an  implied  condition  in  the  substitution, 

*  Si  institutus  sine  liberis  decesserit.  This  doctrine,  which  we  have 
'  borrowed  from  the  Roman  law,  proceeds  entirely  on  the  presump- 

*  tion,  that  the  testator  having  overlooked  or  forgotten  the  contin* 

*  gency  of  the  institute  having  children,  has  left  children  unprovided, 
^  i£  they  come  into  existence.  But  this  presumption  may  be  de- 
*feated  by  opposite  presumptions  or  evidence ;  and  there  can  be  no 
'  strpnger  evidence  to  that  effect  than  a  clause  in  the  settlement,  by 

*  which  the  testator  does  make  a  provision  for  the  issue  of  prede- 

*  ceasing  legatees,  because  it  incontestably  shews  that  he  had  them 

*  in  Tiew  when  he  made  the  substitution.     That  is  the  case  here. 

*  The  legacies  or  bequests  to  the  children  of  James  Duff  are  not 

*  left  to  each  of  them  as  institutes,  and  to  the  survivors  as  substi-^ 

*  totes,  but  to  each  and  to  his  or  her  heirs  and  executors  ;  consequently 

*  Mrs  Malcolm,  without  dispute,  succeeds  to  the  share  of  her  mo- 

*  ther,  Jean  Duff,  and  is  thus  provided  for,  not  by  virtue  of  an  im« 

*  plied  condition,  but  by  the  express  will  of  the  testator.     In  these 

*  circumstances,  she  is  not  entitled  to  claim  a  share  of  Alexander 
'  Duff^s  or  Henrietta  Duff^s  succession,  to  whom  the  surviving  chil* 
^  dren  were  substituted,  the  testator,  at  the  time  he  made  the  sub- 

*  stitotion,  having  dearly  had  her  contingent  interest  in  view. 

*  Tliere  is  thus  an  obvious  distinction  between,  the  present  case 
'  and  that  of  Roughead,  on  which  Mrs  Malcolm  chiefly  relies.  The 
^  provision  there  was  granted  to  Archibald  Roughead,  his  heirs  and 
.<  executors,  with  a  substitution,  if  Archibald  died  in  minority,  with** 

*  oot  lawful  children,  to  his  five  sisters.     Archibald  died  (without 

*  iMoe)  in  minority,  and  Jean,  his  sister,  having  predeceased  him, 
'  her  son  William  was  found  entitled  to  his  mother's  share  of  Ar- 

*  ckibald's  succession.     If  he  had  not,  he  would  have  got  nothing 

*  by  his  mother's  death,  and  have  been  left,  by  the  testator,  totally 

*  unprovided  for,  while  his  four  aunts  took  the  whole  succession  of 
'  their  brother.  But  if  Archibald  and  his  five  sisters  had  been  in:>- 
'  ttitutes,  with  a  clause  in  favour  of  their  heirs  and  executors,  Wil- 

*  liam  woold  have  got  his  mother's  share  as  her  executor,  and  there- 

*  fore  be  would  have  got  no  part  of  Archibald's  succession.     It  is 

*  the  omission  of  the  bequest  to  heirs  and  executors  which  makes 
^  room  for  the  application  of  the  condition  si  sine  liberis.     Accord- 

VOL.  X.  2  c 
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3^fgmr.  I83&  «  igglj  WiUiam's  claim  is  ezpfcwly  founded  on  thfttdifltintition.    He 

<  pleads  Roughead  v.  Rannie,  Ifor.  6403,  Feb.  14.  1794.    <  Be^ 
MSmtLnd  *^  Sides,  it  is  a  g^wffal  maxim  of  law,  that  when  a  &ther  grants  pro- 

<*  yisioDS  to  his  children  without  mentioning  their  heirs,  and  appoints 
^  snbatitates  to  them,  the  substitution  takes  place,  only  si  institoti 
**  dne  liberis  decesserint'     But  the  mention  of  heirs  is  the  circum* 

<  stance  which  makes  the  difference  between  the  case  of  Roughead 
'  and  this  case/ 


finband  v. 
Duffs. 


Jadgmenti 


To  this  interlocutor  the  Court  unanimously  adhered,  on  adving 
ja  reclaiming  note  for  Mrs  Young  and  her  husband. 

Lord  Conhmue,  Ordinary.  For  Mrs  Toimg  and  Hwtaid,  Gnkam  BtB,  Jom. 

Andenon,      Alt.  Fanytk,  M'Kenzie.      DmU  €ff^,  and  Dacid  Bwnu,  Agentv 

D.  Clerk. 

C. 


SECOND  DIVISION. 


No.  LXXV. 


5th  March  1S35. 


WILLIAM  ALLEN  FLOWERDEW 

against 
JOHN  BUCHAN. 

Assignation. — Competition. — A  liferenirix  having  grasrUed  an  09- 
$ignatwn  of  rents  and  duties^  falling  due  ^frorn  and  after  Martin- 
<  mas  1829,  and  in  time  coming  ;*  and  also  of  the  liferent  dispo- 
sition in  her  favour,  in  so  far  as  it  related  to  those  rents  ;  and  inti- 
mation having  been  made  previous  to  Martinmas,  viz.  in  July  1829, 
when  no  rents  were  due  ;— -found,  that  the  assignation  was  preferahh 
to  a  posterior  adjudger  insisting  in  an  action  ofmaiUs  and  duties. 

Mrs  Eliza  Foreman  held  a  liferent  right  to  certain  subjects  ift 
St  Andrew's.  In  1829,  Mr  John  Buchan,  writer  there,  was  a 
creditor  of  Mrs  Foreman,  by  bills  current,  to  the  extent  of  L.116j 
7s.  8d.  Upon  the  16  th  June  1829,  Mrs  Foreman,  on  the  narra- 
tive of  her  liferent  right,  and  of  the  instant  payment  to  her  of 
L.100,  granted  an  assignation  to  Buchan  of  the  rents  and  duties 
of  the  subjects,  <  and  that  from  and  after  the  term  of  Martinmas 
following,  and  in  time  coming  during  her  life ;'  and  also  of  the  trnst- 
disposition  in  her  fevour,  «  in  so  far  as  it  relates  to  said  rents.'  The 
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assigDatioh  was  intimated  to  the  tenants  on  25th  June  and  9th  July  5  Mar.  1835. 
IS29.  """^^r^ 

Mr  W.  A.  Flowerdew,  writer  in  Dundee,  a  creditor  of  Mrs  B„chan.  **^ ''' 
Foreman,  obtained  decree  of  adjudication  of  her  liferent  interest  in 
these  subjects,  upon  2dd  January  1830,  and  which  was  recorded 
tpon  the  17th  February  1630.  He  then  raised  a  summons  of  maills 
aod  duties  before  the  Sheriff  against  the  tenants,  who  in  their  turii 
brought  a  multipiepoinding. 

The  Sheriff,  ^  in  respect  that  the  assignation  in  favour  of  Mr 
f  Buehan  was  completed  by  intimation  prior  to  the  adjudication/ 
foasd  it  *  preferable,  and  therefore  prefers  Mr  Buchan  to  the 
'  fund  in  medio,'  reserving  to  Mr  Flowerdew  to  reduce  the  assig- 
nation. 

Mr  Flowerdew  advocated,  and  also  brought  a  reduction  of  th^ 
asngnation,  upon  the  act  1621|  and  on  other  grounds. 

The  Lord  Ordinary  having  heard  parties  on  the  closed  record 
10  the  conjoined  actions,  pronounced  this  interlocutor :  *  The  Lord 

*  Ordinary  having  resumed  consideration  of  the  debate,  which  was 

*  concladed  before  him  in  the  conjoined  actions  on  the  20th  day  of 

*  this  month,  and  also  of  the  previous  debate,  on  the  6th  of  December 
'last,  in  the  action  of  reduction  as  to  the  preliminary  point  reserved 

*  in  his  former  interlocutor  of  the  8th  of  the  said  month  of  Decem- 

*  ber,  repels  the  objections  stated  for  the  pursuer  and  advocator  td 

*  the  validity  of  the  defender's  assignation,  as  not  being  duly  com- 

*  pleted,  either  by  actual  possession,  or  due  or  timeous  intimation  \ 

*  before  answer  as  to  the  charge  of  fraud  at  common  law,  appoints 
'  the  caase  to  be  enrolled,  that  parties  may  state  in  what  way  they 

*  propoae  the  disputed  fieicts  as  to  the  onerosity  of  the  defender's 
^  debt,  and  the  solvency  or  insolvency  of  the  cedent  at  the  date  of 
*the  aasignation,  to  be  established;  reserving,  in  the  meantime; 
'  all  questions  as  to  expenses.' 

Note, — <  There  was  a  separate  and  very  elaborate  argument  on  the 
^  first  point  decided  by  this  interlocutor.  The  pursuer  at  one  time 
^maintained  that  the  assignation  could  be  completed  only  by  actual 

*  possession.  But  the  Lord  Ordinary  never  had  any  difficulty  as  td 
^ihis.  The  assignation  is  primarily  of  the  rents  and  duties,  and  of 
^  the  liferent  right  itself,  only  *  in  so  far  as  relates  to  these  rents ;' 

*  and  it  is  admitted  that  the  subjects  were  at  the  time  under  lease  td 
^  tenants  who  had  a  title  of  permanent  possession,  and  by  whom  they 

*  have  ever  since  been  possessed. 

*  The  main  objection,  however,  was,  that  as  the  assignation  was 

*  only  to  the  rents  falling  due  <  at  and  after  .Martinmas  1829,'  and  as 

*  the  only  intimation  to  the  tenants  was  previous  to  that  term,  viz. 

*  in  July  1829,  at  which  time  it  is  said  the  tenants  were  in  no  respect 
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5  Mir.  1835. 


Flowerdew  v, 
Buchan. 


debtors  to  the  assignee,  so  the  intimation  was  alb^ether  inept,  and 
could  carry  nothing  in  competition  with  a  posterior  adjudger  insist- 
ing in  ^n  action  of  maiiis  and  duties. 

<  The  point  perhaps  is  not  entirely  without  difficulty;  but  the 
Lord  Ordinary  holds  it  to  be  substantially  settled  by  the  decisions 
in  the  case  of  Hope  and  M^Caa  v.  Waugh,  12th  June  1816 ;  and 
Russell  v.  M^Dougal,  6th  Feb.  1824.  In  the  former,  though  the 
discussion  was  mainly  on  another  point,  the  very  objection  now  in-» 
sisted  on  presented  itself,  if  possible,  in  a  stronger  shape  than  here ; 
since  not  only  was  the  intimation  made  when  no  rents  were  due  by 
the  tenant,  but  it  was  found  effectual,  even  as  to  the  rents  of  a  future 
year,  coming  afterwards  into  the  hands  of  the  factor^  to  whom  also 
it  had  been  made,  by  anticipation.  In  Russell's  case,  the  assigna* 
tion  was  of  a  liar's  interest  in  a  subject  burdened  with  a  liferent ; 
and  though  intimation  was  made  to  trustees  no  less  than  eighteen 
years  before  the  liferent  fell  in,  the  right  of  the  assignee  was  found 
preferable  to  that  of  the  adjudging  creditors  of  the  fiar,  who  com- 
pleted their  titles  after  the  liferent  had  fallen. 

<  The  radical  fiEdlacy  of  the  pursuer's  argument  seemed  to  be  in 
considering  the  intimation  of  an  assignation  as  more  closely  analo- 
gous to  tlie  using  of  an  arrestment  than  it  really  is.  They  agree  no 
doubt  in  this,  that  both,  in  order  to  be  effectual,  must  be  used  in 
the  hands  of  a  debtor*  But  arrestment  will  not  cover  either  what 
is  properly  a  future,  or  a  contingent  debt,  whereas  an  intimated  as- 
signation will  generally  carry  both.  Thus,  not  to  go  beyond  the 
class  of  cases  to  which  the  present  belongs :  An  arrestment  laid  in 
the  hands  of  a  tenant  will  only  cover  the  rent  actually  due,  or  for 
the  term  then  current;  but  an  assignation  regrularly  intimated  will 
carry  all  future  rents,  as  long  as  the  landlord  and  tenant  remain  the 
same,  in  the  same  way  as  an  assignation  of  the  prindpal  lease,  when 
intimated  to  a  subtenant,  will  carry  all  future  subrents  while  the 
subtenant  continues  in  possession.  These  cases  seem  indeed  to 
the  Lord  Ordinary  to  be  decisive  of  the  present  question ;  for  if  an 
intimation  made  this  year  will  carry  the  rents  for  the  year  ensuing, 
it  is  difficult  to  see  why  an  intimation  made  last  year  should  not 
carry  the  rents  of  this.  The  principle  seems  to  be,  that  tenants 
under  a  lease  are  debtors  ab  initio  for  all  the  rents  to  fall  due  till  its 
expiration ;  and  the  primary  purpose  of  intimation  being  to  certio- 
rate them  of  the  transference  of  the  jus  exigendi,  it  is  enough  if 
they  are  formally  certiorated,  before  any  competing  damn  is  esta« 
blished.' 

The  pursuer  reclaimed. 


The  Court  considered  the  case  identically  the  same  as  that  of 
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Hope  and  M^Caa  v.  Waugb,  12th  June  1816,  F.  C  and  adhered,  6  Mar.  1835. 
and  found  the  defender  entitled  to  the  expenses  of  this  diseussiom      ^"^^V^ 

Flowerdew  v. 

Bucbm. 
lord  (Mioury,  Jfffrigf.      Act.  D^m  of  Fac  f  Hope, J  and  Nmvm.       WiSum  MUkr,      

S.  &  C.  Agent.  Alt.  AuUncm  and  Cknoan,         Patrick  Pearson,  Agent.  Judgment. 

R  Clerk. 

U. 


FIRST  DIVISION. 

No.  LXXVI.  7th  March  1835. 

HAY  AND  MILLER,  Pursuers. 

Cessio  Bonorum. — The  Court,  (no  opposition  being  offered,) 
gnnted  the  benefit  of  a  cessio  to  two  individuals  claiming  the  same 
as  partners  of  a  company,  they  alleging  that  their  creditors  were  all 
company  creditors,  that  they  had  no  private  debts,  and  that  their 
Aject  was  to  save  the  expenses  of  double  dispositions. 

For  the  Pursuers,  Ad,  Anderson^ 

c. 


FIRST  DIVISION. 

No.  LXXVIL  7th  March  1833. 

MARGARET  DUFF  or  GREIG 

Offainst 
HEPBURN^S  TRUSTEES. 

Lis  alibi  pendens. — An  arrestment  having  been  used  of  the  sum 
contained  in  a  bill,  tlie  creditor  disregarding  the  arrestment,  and  a 
wuequent  muUiplepoinding  in  the  inferior  court,  raised  an  ordinary 
odvm  vpon  the  bill  before  the  Court  of  Session,  and  advocated  ob 
contingentiam, — held,  that  the  proceedings  were  incompetent,  on  the 
grtnand  of  lis  alibi  pendens. 
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7  M«r.  1835.  In  defence  against  an  action  for  payment  of  a  bill  for  L.500,  granted 
^^  y^-\  by  the  late  Mr  Hepburn,  (the  truster,)  to  Messrs  R.  and  J.  Greigi 
r.^Hepburn*?  ^"^  ^^  which  the  pursuer  had  acquired  right  by  indorsement,  it  was 
Trustee?.  stated  by  the  defenders,  that  they  were  ready  to  pay  the  debt  to 
whom  it  might  be  found  to  be  due,  but  that  the  amount  had  been 
arrested  in  their  hands  by  a  creditor  of  the  pursuers :  ITiat  tlicy 
had  consequently  raised  a  multiplepoinding  in  the  Sheriff-coart  of 
Perthshire,  for  tlie  purpose  of  ascertaining  the  rights  of  the  claimanti 
to  the  fund,  and  had  called  as  defenders  the  arresters  and  the  puisaer, 
by  both  of  whom  claims  had  been  given  in,  as  well  as  a  condescen- 
dence of  the  funds  by  the  present  defenders :  That  althongh  the 
subject-matter  of  the  present  process  was  thus  regularly  dependmg 
before  a  competent  tribunal,  where  consignation  might  have  been 
demanded,  as  the  debt  was  liquid  and  admitted,  though  the  de* 
fenders  had  counter  claims,  the  pursuer,  disregarding  these  proceed- 
ings, had  thought  proper  to  raise  an  ordinary  action  for  payment 
before  this  Court ;  and,  in  these  circumstances,  the  defenders  pleadedt 
as  a  preliminary  defence,  that  the  action  was  incompetent^  on  the 
ground  of  lis  alibi  pendens. 

,  It  was  answered — That  upon  its  being  objected  by  the  defenden 
against  a  demand  for  payment,  that  arrestments  had  been  laid  la 
their  hands,  the  pursuer  had  written  to  them,  offering  to  find  se- 
curity in  any  counter  claims  which  they  might  establish  against  her, 
but  that  as  no  payment  was  made,  the  present  action  became  neces- 
sary ;  that  it  was  proper  also  that  the  matter  should  be  discussed 
in  this  Court,  as  one  of  the  parties  interested  was  resident  in  Eng* 
land ;  and  that,  in  this  state  of  matters,  the  pursuer  had  accordiDgly 
advocated  the  other  process  ob  contingentiam. 

Judgment  The  Lord  Ordinary  repelled  the  defence ;  but  the  Courts  after 

hearing  counsel  for  the  parties  on  a  reclaiming  note  for  the  de- 
fenders, holding,  that  as,  at  the  date  when  the  present  action  wss 
raised,  the  subject-matter  of  it  was  in  dependence  before  a  compe- 
tent tribunal,  where  the  pursuer  was  entitled  to  insist  for  consigna- 
tion, the  action  was  unnecessary, — altered  the  interlocutor. 

l^ord  FuUerion,  Ordinary.  Act  Fonyth.  Alt  Cvmnghame.        D.  Jakr» 

.  and  Jaa.  Peddiejtm.  W.  S.  AgenU.         X).  CIcr](. 

c 
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FIRST  DIVISION, 
No.  LXXVIIL  7th  Mareli  1835, 

ISABELLA  REID  or  ARNOT  and  Others 

against 
JOHN  REDDER. 

Proof.  —  Writ.  —  Testing  Clause. —  The  granteffs  ChrUHan 
name  in  a  disposition  and  deed  of  settlement  was  erased  tliroughout, 
tmd  anoOier  substituted :  In  the  testing  clause^  after  the  names  and 
dtsignatians  of  the  writer  and  witnesses^  it  was  stated^  that  these  pre^ 
ieuisj  ^c  *  are  subscribed  by  me,  infxoour  of  the  said  John  Redder  :* 
The  word  *  Johtif  was  that  superinduced  in  the  previous  parts  of 
Ae  deed :  Held  that  the  deed  was  null  in  toto* 

James  Kedder,  proprietor  of  Daviesdykes,  died  in  December 
1814,  leaving  three  natural  sons,  John,  James  and  Thomas.  John, 
after  his  Other's  dei^th,  took  possession  of  Daviesdykes,  in  virtue  of 
ft  disposition  said  to  have  been  executed  in  his  favour  in  October 
1810,  and  upon  which  infeftment  had  followed  in  August  181 1. 
'  The  pursuers,  the  heirs-at-Iaw  of  the  deceased  James  Kedder, 
broQgbt  the  present  reduction  of  that  disposition,  on  the  ground  of 
ilB  being  null,  and  vitiated  in  substantialibus,  the  Christian  name 
of  die  alleged  disponee,  *  John,'  having,  in  all  parts  of  the  deed 
iriiere  the  name  of  the  disponee  occurred,  been  written  upon  era* 
lores,  except  in  the  testing  clause,  where  it  was  correctly  inserted ; 
tbe  deed  bearing  to  be  subscribed  by  the  g^nter,  <  in  favour  of  the 
^nid  John  Kedder,  at  Daviesdykes.'  The  original  name  was  ad-* 
Bitted  to  be  James.  The  action  contained  conclusions  for  remo« 
viog,  and  for  past  profits. 

In  defence,  the  erasures  were  admitted ;  but  the  defender  offer- 
^  to  prove,  by  the  writer  and  the  instrumentary  witnesses,  that  the 
eiasares  and  cdterations  were  made  in  presence  of  the  testator,  and 
^y  his  desire,  he  having  at  first  intended  the  disposition  to  be  in 
favour  of  his  son  James,  but  having  afterwards  altered  it  in  favour 
of  John ;  that  accordingly  the-  alterations  were  made  before,  or  at 
the  time,  he  subscribed  the  deed,  and  that  the  testing  clause  was 
ako  then  filled  up,  as  it  now  stood,  in  his  presence. 

The  Lord  Ordinary  (Moncreiff)  found  the  proof  competetit,  and, 
before  answer,  allowed  a  proof  accordingly. 

The  Court,  however,  after  hearing  counsel  on  a  reclaiming  note  j 
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7  Mar.  1835.  for  the  pursuer,  recalled  the  interlocutor  reclaimed  against,  and 
T^V^^    found  that  the  proof  allowed  by  the  Lord  Ordinary  was  not  oom- 
and  OOie  ™i;!*  P«te"t>  (24th  June  1834;  vide  report). 

Kedder.  The  case  accordingly  came  before  Lord  Cockbum,  Ordinary,  to 

be  decided  on  the  merits,  viz.  on  the  effect  of  the  erasures  as  they 
appeared  upon  the  deed. 

On  this  point  the  pursuers  pleaded — 


Pursuer's 
Pleas. 


L  A  deed  vitiated  in  substantialibus  is  null  and  void,  or  liable  to 
reduction ;  and  the  name  of  the  grantee  in  a  deed  of  settlement  is 
essential. 

2.  In  a  gratuitous  deed  of  settlement,  heritable  property  cumol 
be  effectually  conveyed  except  by  the  use  of  words  of  alienation  de 
prsesenti ;  and  as  the  testing  clause  of  the  deed  under  redaction  con- 
tains no  such  words,  it  would  have  been  ineffectual,  though  it  had 
been  regularly  executed. 

3.  The  testing  clause  of  the  deed  under  challenge  is  void  as  a 
conveyance,  because  evidentiy  written  posterior  to  the  subscriptioa 
of  the  deed. 


Defender's 
Pleas. 


Pleaded  for  the  defender — 

1.  Where  any  deed,  though  relating  to  heritage,  is  corrected  or 
altered,  even  in  substantialibus,  it  is  valid  if  the  correction  or  alte- 
ration have  been  made  prior  to  its  execution ;  and  such  act  is  le* 
gaily  authenticated  by  being  mentioned  or  referred  to  in  the  test- 
ing clause ;  Stair^  iv.  42.  19 ;  Bankt.  i.  11.  34 ;  Er$1u  iii.  2.  6. 

2.  The  testing  clause  of  the  deed  under  reduction  is  so  con- 
ceived as,  by  its  relative  terms,  clearly  to  authenticate  the  oorree> 
tion  of  the  Christian  name  of  the  disponee  in  the  body  of  the  deed. 

3.  Supposing  that  the  testing  clause  of  the  deed  had  not  cootain- 
ed  such  an  authentication  of  the  correction,  or  that  it  were  inept  for 
the  purpose,  as  no  fraud  has  been  or  can  be  alleged,  the  only  elEecl 
of  the  disponee's  Christian  name  being  written  on  an  erasure  in  the 
body  of  the  deed  would  be,  that  it  might  be  held  pro  non  scripto; 
Adam  o.  Drummond,  12th  June  1810,  Fac  ColL 

4.  Holding  the  disponee's  Christian  name  pro  non  scripto,  the 
deed  would  still  be  effectual  in  the  defender's  fevour,  because  hk 
designation  in  the  preamble,  or  the  dispositive  clause,  as  well  as 
the  whole  of  the  special  inductive  onerous  cause,  clearly  points  oat 
him  as  the  grantee ;  Ersk  iii.  2.  6 ;  Dickson,  &c.  v.  Logan,  29d 
Dec.  1710,  Mor.  16,918;  Gordon  v.  Murray,  21st  June  1765, 1£ 
16,818;  Adam.v.  Drummond,  supra;  Keiller  v.  Thomson's  True- 
tees,  16th  June  1826,  Shawy  iv.  724;  Morton  «.  Hunter  and  Com- 
pany, 10th  Dec.  1828,  Shaw^  vii.  172,  affirmed  26th  Jan.  1890; 
JVUean  and  Shaw^  iv.  379. 
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The  Lord  Ordisary  pronounced  tlie  following  interlocator  and  7  Mar.  1835^ 
Bote :  *  The  Lord  Ordinary  having  considered  the  closed  record^     ^*^V^^ 
« aad  beard  the  parties  thereon,  finds,  That  the  deed  of  6th  Oeto-  j^o'Sim r? 
'  ber  1810,  sought  to  be  reduced,  is  invalid,  and  therefore  reduces  Kedder. 

*  the  same,  as  also  the  instrument  of  sasine  following  thereon,  and 
'decarns:  finds  the  pursuers  entitled  to  the  expenses  incurred  by 

<  them  in  discussing  the  reductive  conclusions,  &c. :  quoad  ultri^ 

<  appoints  parties  to  be  heard.' 

m^. — ^  The  summons  contains  conclusions  for  removing,  and 
'far  past  profits*  It  is  in  reference  to  these  that  the  Lord  Ordi* 
*iary  has  appointed  the  parties  to  be  heard,  as  these  matters  have 

<  not  yet  been  discussed,  and  could  scarcely  be  so  till  the  validity  of 
'  die  deed  should  be  finally  determined. 

'  As  to  the  reduction,  the  Court  having  decided  that  the  evidence 
'  which  Lord  Moncreiff  had  directed  to  be  received  is  inadmissible^ 
'the  deed  must  be  considered  strictly  by  itself,  and  no  regard  can 
'  he  paid  to  the  moral  probabilities  urged  on  either  side.  Now,  it 
'isadmitied  tihat  die  word  John  is  written  upon  erasures,  except 
'  where  it  occurs  in  the  testing  clause,  and  that  the  erased  word 
'  was  James^  This  erasure  occurs  in  the  most  important  part  of  the 
'deed,  the  name  of  the  disponee,  and  is  in  every  part  where  this 
'name  is ;  and  the  sole  question  is,  Whether  the  objection,  arising 
'  from  the  vitiation,  has  been  legally  removed  by  the  testing  clause  ? 

'  This  clause  declares,  that  <  these  presewUf  are  subscribed  by  the 
"  gianter  in  favour  of  the  said  John  Kedder,  my  son  f  and  the  qpe* 
'  dfication  of  John  in  this  clause  is  said  by  the  defender  to  be  a 
'  snffident  legal  correction  of  the  error  and  of  the  vitiation  in  the 
'  body  of  the  instrument,  especially  as  a  Christian  name  was  not 
'necessary,  and  as  the  deed  contains  words  (such  as,  '  residing  at 
"  Kirkhall,  my  son,')  which  adequately  denote  the  person  meant. 

'  Bat  h^re  the  grantor,  whether  necessarily  or  not,  chose  to  de* 
'  agnate  his  disponee  by  the  Christian  name,  and  has  thus  made 

*  the  word  essential.  Now  the  testing  clause  is  not  only  inadequatCi 
'but,  in  reference  to  the  legal  precedent,  it  is  dangerous,  as  a  sub- 
'  stitute  for  the  original  use  of  the  right  name,  or  as  a  correction  of 
'  this  essential  erasure ;  because,  so  far  as  appears  from  the  deed, 
'  there  is  not  enough  to  exclude  the  supposition  that  James  may  have 
'  been  the  person  truly  meant,  that  this  word  may  have  been  erased, 
'  and  John  put  in  after  sigwUurej  and  that  the  testing  clause  may 
'  have  been  made  to  suit  the  instrument  thus  altered ;  and,  as  test- 
'ing  clauses  are  generally  filled  in  after  subscription,  this  may  often 
'  be  done.    There  is  said  to  be  a  legal  presumption,  that  testing 

*  dauBes  are  written  before  subscription  \  but  any  such  presump-* 
'  tbn  most  be  counteracted  by  the  circumstances  appearing  on  the 

*  uistnunent    Now,  the  two  last  words  of  this  testing  clause,  viz« 
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<  writer  hereof/  though  they  were  superfluous,  have  eTidently  been 
added  after  the  granter's  signature,  and  by  a  different  hand.  Bot^ 
independently  of  this,  the  very  mode  in  which  the  alleged  error 
has  been  attempted  to  be  corrected  seems  inconsistent  with  the 
idea  that  it  was  discovered  prior  to  subscription  ;  because,  if  it  had 
been  known,  it  is  scarcely  credible  that  it  would  not  have  be^ 
corrected  ^ffy  and  directly j  and  by  express  words,  especially  as 
there  was  a  whole  page  left  clear,  instead  of  merely  slipping  in  the 
word  John,  without  ever  noticing  any  erasure.  But,  assaming 
the  clause  to  have  been  written  before  the  granter  signed,  it  does 
not  follow,  from  any  thing  it  contains,  that  the  word  James  had 
been  previously  erased.  Even  <  the  saidjokoy*  which  is  what  the 
defender  relies  on,  does  not  establish  that  there  was  such  a  name 
in  the  deed  at  any  time ;  for,  that  word  being  on  an  erasure,  is, 
in  law,  not  there  at  all. 

<  There  are  cases  where  a  slighter  defect  has  proved  fifttal ;  but 
none  where  one  so  strong  has  been  disregarded.  The  subsequent 
filling  in  of  testing  clauses  being  legal  and  usual,  it  is  impoesihk 
not  to  see  the  consequences  of  allowing  one  name  to  be  changed 
for  another,  by  erasing  the  one  first  inserted,  and  then,  without 
openly  noticing  this,  putting  a  new  name  to  fit  it  into  the  testing 
clause/ 


Both  parties  reclaimed^  the  pursuer  craving  the  Court  to  decern 
in  the  removing,  and  the  defender  praying  for  an  alteration  on  the 
merits,  and  of  the  finding  against  him  of  expenses. 


Defender's 

Pleaa. 


\ 


Keay^  for  the  defender,  on  the  merits,  pleaded — That  when  vitia- 
tions or  erasures  occur  in  a  deed  or  instrument,  the  Court  may  be 
entitled  to  hold  pro  non  scriptis  the  words  so  vitiated  or  erased. 
If  the  words  are  essential  to  the  validity  of  the  deed  or  instrument, 
(e.  g.  the  date  in  an  instrument  of  sasine,)  the  instrument  will  ne- 
pessarily  be  rendered  void  and  null.  But  in  each  particular  case 
the  question  must  arise,  whether,  without  the  words  so  vitiated,  the 
deed  or  instrument  may  not  nevertheless  be  effectual.  That  there 
fnay  be  valid  deeds,  in  which  various  words  are  written  on  erasures, 
cannot  be  doubted,  in  the  same  way  as  there  may  be  valid  deeds^ 
in  which  words  have  been  omitted  from  clerical  errors.  The  ques- 
tion in  the  present  case  was,  whether  the  insertion  of  the  Christian 
name  of  the  disponee  was  essential  to  the  validity  of  the  grant,  if 
the  disponee  was  sufficiently  described  by  his  place  of  residence  o^ 
otherwise  ?  If  there  had  been  a  mistake  in  the  name,  by  inserting' 
James  instead  of  John,  the  Court  would  be  entitled  to  correct  it^ 
if  there  was  sufficient  evidence  of  the  error.  This  the  Coart 
)iad  repeatedly  done 'in  the  case  of  legacies.     Still  more,  if  the 
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diristian  name  were  left  blank,  the  Court  would  be  entitled,  si  7  Mar.  1835. 
constabat  de  persona,  to  give  effect  to  the  intention  of  the  grant-    ^^^^*^ 
er.    In  short,  if  written  wrong,  it  was  competent  for  the  Court  to  ^^^ oienr. 
alter  the  name ;  and,  if  not  written  at  all,  to  supply  it     The  quo-  Kedder. 
tation  from  Stair,  (p.  10.  of  the  defender's  case,)  sufficiently  illus-  Defender's 
tntes  the  principle,  as  did  also  the  decision  of  the  Court  in  the  Pleas, 
cases  of  Keiller,  and  of  Adam  v.  Drummond.     This  latter  case  was 
tke  same  in  principle  as  the  one  now  before  the  Court,  although 
the  particulars  were  not  precisely  alike.     The  opinion  of  Lord  Pre- 
sident Blair  in  that  case  was  of  great  importance.     It  was  a  claim 
d  enrolment;  and  it  was  objected,  that  the  charter  produced  was 
Dot  the  charter  confirmed,  because  the  word  *  prsesenti'  was  written 
00  an  erasure.     There  was  also  an  argument,  that  confirmation 
vaa  not  necessary;  but  the  judgment  seemed  to  assume  that  it  was 
necessary.     The  vitiation  was  in  the  charter,  after  it  was  sealed 
and  delivered ;  but  the  case  was  put  entirely  on  the  vitiation  being 
fiaodulent  or  not  fraudulent ;  and  the  deed  was  sustained*     The 
present  case  was  stronger  on  the  part  of  the  defender,  because  the 
alteration  was  avowedly  made  by  the  grantor.     That  is  the  plea  in 
the  pursuer's  summons.     He  says,  however,  that  the  words  must 
be  held  pro  non  scriptis;  but  suppose  they  are,  the  description 
corresponds  to  John.     No  claim  is  made  on  the  part  of  James, 
the  other  natural  son  of  the  grantor,  whose  name  was  first  insert* 
ed.    The  case  is  strengthened  by  the  testing  clause.     A  question 
is  raised  as  to  the  time  of  filling  it  up :  it  must  be  presumed  to  * 

have  been  filled  up  before  it  was  signed,  and  that  the  grantor  had 
sanctioned  it.  Now,  unless  you  allege,  and  offer  to  prove,  that  it 
vas  done  ex  post  iacto,  tlie  testing  clause  must  be  held  to  have  spe- 
dfied  the  number  of  erasures,  with  the  approbation  of  the  grantor. 
The  question,  in  short,  is,  whether  what  is  in  the  testing  clause  is 
not  equivalent  to  a  supplying  of  any  deficiency,  and  a  cure  for  every 
defect  ?  There  is  one  other  consideration,  the  erasures  are  in  the 
same  band  and  same  ink  as  the  body  and  testing  clause  of  the  deed; 
80  the  fair  inference  is,  they  were  all  written  at  the  same  time.  It 
is  said  the  testing  clause  is  written  across  the  grantor's  name.  The  , 
words,  ^  writer  hereof,'  certainly  come  closely  upon  it ;  but  it  is  plain 
these  words  were  not  in  the  testing  clause  originally :  the  ink  is  dif- 
ferent ;  they  have  been  added  from  over  anxiety ;  but  the  words, 
the  said  James  Naismith,  were  enough  without  the  addition. 

It  was  angwered  by  the  Dean  of  Faculty — That  intention  has  no-  Pursuen* 
thing  to  do  with  the  sufficiency  of  the  deed  to  carry  into  effect  the  ^*^*** 
purpose  of  the  grantor,  and  cannot  relevantly  be  referred  to  in  con- 
sidering the  solemnities  of  execution,  or  in  aid  of  a  deed  not  exe- 
cuted b  terms  of  the  statute.     It  has  already  been  decided,  that  it  -^ 
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.T  Mar.  1835.  is  incompetent  to  examine  the  writer  of  the  deed,  or  the  witnetRS, 
^"^^V^    to  ascertain  the  intention  of  the  granter.   This  case  differs  from  the 
jmd  Other™F.*  ^^'^^'^  Cited,  in  SO  far  as  it  is  the  primary  deed,  not  a  deed  executed 
Kedder.         in  consequence  of  a  regular  conveyance.    The  will  of  a  party  mini 
Pitrmen'        ^  proved  in  an  authentic  manner.  In  the  case  where  the  word  Coble- 
Pleas,  house  was  in  part  erased,  it  was  in  a  sasine,  and  before  registra- 
tion.    There  was  truly  a  conveyance  of  Coblehouse :  the  Uimder 
was  in  the  deed  of  the  grantee,  not  of  the  granter.     The  case  ef 
-Adam  has  been  quoted  in  all  the  cases  from  its  date  downwards; 
and  quoted  to  show  that  it  has  no  application  to  a  case  r^^laCed 
by  the  statute  1681 ;  but  that,  in  cases  not  regulated  in  ciHistnie* 
tion  by  statute,  in  looking  to  the  consequences  of  an  erasure,  yoa 
are  to  consider,  whether  it  could  not  be  corrected  by  another  part 
of  the  instrument.     With  deference  to  the  high  authority  of  Pre- 
sident Blair,  if  a  person  got  a  sasine  wrong  confirmed,  and  altered 
it,  for  whatever  purpose,  this  waSt  in  the  eye  of  law,  a  legal  frand. 
The  principles  laid  down  in  that  case  cannot  be  sanctioned.   There 
is  another  class  of  cases,  where  the  deed  may  be  separated  into  parts; 
where,  for  instance,  there  is  an  erasure  in  regard  to  one  set  of 
lands,  where  there  are  separate  acts  of  infefcment.     In  a  ease  of 
this  description,  the  Second  Division  have  ordered  the  opinioD  of 
the  other  Judges  to  be  taken,  as  to  whether  a  deed  is  or  is  not  to  be 
null  in  toto.     In  the  present  case  there  is  an  erasure  in  all  the  ope- 
rative parts  of  the  deed  in  the  name  of  the  grantee ;  and  neither  this 
erasure  nor  the  superinduction  were  mentioned  in  the  testing  claiise. 
Throwing  aside  the  testing  clause,  what  is  the  effect  of  a  disposi- 
tion erased  in  the  name  of  the  grantee  ?  Is  it  not  plain,  that,  with- 
out the  aid  of  the  testing  clause,  words  superinduced  are  not  aa- 
thenticated  as  the  words,  and  expressing  the  will  of  the  gpranter, 
that  is,  they  are  not  authenticated  in  the  way  required  by  the  sta- 
tute ?  Apart  from  the  testing  clause,  the  presumption  is,  that  the 
granter  did  not  sign  the  deed  with  the  superinduced  words.    Thei« 
is  not  a  possibility  of  explaining  the  act  1681,  except  by  holding*  that 
the  words  superinduced,  apart  from  the  testing  clause,  form  no  part 
of  the  deed.     On  the  supposition  that  the  testing  clause  is  insufll- 
eient  to  authenticate  the  words,  it  is  in  vain  to  contend  that  the 
superinduced  words  form  a  part  of  the  deed ;  for  the  Court  will  not 
^dmit  evidence  to  prove  it.     But  then  the  principle  of  the  statute 
becomes  important.     It  cannot  be  said,  a  man  may  not  sign  a  deed, 
if  he  has  made  an  alteration  upon  it ;  but  then  that  alteration  must 
be  authenticated :  the  act  requires  that  the  party  shall  subscribe  be- 
fore the  witnesses  to  the  deed,  as  the  Court  see  it;  but  is  there  any 
evidence  that  the  Court  now  see  it  as  it  was  subscribed,  if  no  notice 
is  taken  of  the  alteration  in  the  testing  clause,  so  that  the  words 
introduced  by  the  alteration  may  be  authenticated,  in  the  same  way 
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as  tke  rest  of  the  deed,  by  the  granter'g  subscription  to  these  worda  7  Mar.  i835< 
hmg  proved  and  tested  in  the  refi:ular  manner  ? 

^  '^  ®  Reid  or  Arnot 

and  Others  v. 

The  Court  were  unanimously  of  opinion  that  the  interlocutor  of  kedder. 
tie  Lord  Ordinary  was  well  founded.  Opinion  of 

Lord  Balgray  thought  it  was  impossible  to  get  oyer  the  erasures  Court, 
wtuch  occurred  in  the  deed. 

The  Lord  President  observed,  that  the  testing  clause  ought  to 
have  stated,  that  certain  words  were  erased,  and  others  superinduced 
before  signing. 

Lord  GiiHes  could  not  entertain  a  doubt  that  the  objection  to 
the  deed  was  insuperable.  His  Lordship  was  inclined  to  think  that 
the  opinion  attributed  to  Lord  President  Blair  might  have  been  er- 
raieously  reported.  {Lord  Mackenzie  here  stated,  that  he  had 
been  present  at  the  time,  and  could  vouch  for  the  report  being  cor* 
lect).  At  all  events,  he  could  not  concur  in  the  doctrine.  (All  the 
other  Judges  concurred  in  the  same  dissent;  Lard  Mackenzie^  who 
reported  the  case,  adding,  that  he  remembered  the  surprise  occa- 
sioned by  the  opinion.)  But  even  applying  the  very  doctrine  of  that 
case  to  the  present,  his  Lordship  did  not  see  how  it  could  benefit 
the  defender.  The  vitiated  words  were,  it  was  said,  to  be  held  pro 
noD  scriptis ;  but,  in  that  view,  there  was  here  no  deed  at  all  in 
&Tour  of  John  Redder.  His  name  could  not  be  held  to  be  in  the 
deed  at  all ;  and  it  was  not  sufficient  to  supply  that  defect  to  say» 
^  there  occurred  in  the  testing  clause  the  words,  ^  subscribed  io 
'frvoor  of  the  said  John  Kedder,'  &c. 

Lord  Mackenzie* — Abstracting  from  the  peculiar  expression  of  the 
testing  clause,  the  deed  is  to  be  read  as  if  it  was  in  favour  of  James. 
Can  the  defender,  in  that  view,  be  allowed  to  prove  aliunde,  that 
James,  who  was  the  actual  disponee,  did  not  live  on  the  farm,  but 
that  John  did ;  and  so  make  it  a  deed  in  favour  of  John  ?  That 
leems  to  me  extravagant.  Attending  to  the  expression  of  the  test* 
ing  clause,  two  views  of  it  may  be  contended  for.  The  first  view . 
iS|  that  it  is  a  change  of  the  deed,  by  signing  in  favour  of  John, 
though  James  is  to  be  held  as  previously  disponed  to.  I  do  not  think 
that  view  is  admissible,  for  it  is  in  favour  of  the  '  said  John,'  not  of 
John  as  in  place  of  James ;  and,  at  any  rate,  it  would  be  too  loose 
to  dispone  to  one  person,  and  merely  sign  in  favour  of  another  not 
disponed  to.  An  express  declaration  in  a  deed,  that  wherever  the 
^"^  ^  James'  occurred  it  should  be  read  ^  John,'  might  be  effectual. 
Bat  the  clause  here  is  not  sufficient  for  that  effect.  But  farther,  I 
do  not  think  the  testing  clause  a  competent  place  for  such  alterations* 
That  clause  may  be  filled  up  by  a  different  writer,  after  subscription. 
It  may  be  left  blank  at  signing :  it  may  be  corrected  after  signing ; 
8CC  the  case  of  the  Bank  of  Scotland  v.  Telfer,  17th  Feb.  1790.    I 
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7'  Mar.  1835.  cannot  therefore  allow  it  to  go  beyond  its  own  province  of  a  test-* 

^^-•V^^    ing  clause,  and  to  express  the  will  of  the  granter  as  to  other  things 

^^^'l  ^™®*  than  attestation.      If  that  were  allowed,  deeds  must  be  open  to 

and  Others  v.  .  r    t  •  i  r»-» 

any  change  by  the  act  of  the  writer  of  the  testing  clause.  The 
second  view  is,  that  the  words  imply  a  notice  of  the  erasure  and  su<- 
perinduction.  Neither  am  I  satisfied  with  this  view.  I  doubt 
whether  even  this  would  be  competent  in  a  testing  clause.  It  would 
lead  to  danger  of  changes  after  signing  by  erasure,  and  the  act  of 
the  writer  of  the  testing  clause.  Even  the  notice  of  an  erasure  is 
not  a  proper  part  of  a  testing  clause.  But  if  at  all,  such  notice  must 
be  clear,  certain  and  explicit.  Here  there  is  nothing  of  the  sort, — 
no  mention  of  erasure  or  superinduction  at  all — no  sufficient  certainty 
that  *  the  said  John'  was  used  in  reference  to  erasures  and  superin- 
ductions,  and  not  by  error,  before  the  erasures  were  made, — still 
less  that  all  the  erasures  and  superinductions,  or  the  essential  ones^ 
were  made  before  signing  the  deed.  On  this  last  point  I  think  the 
argument  of  the  pursuer  is  superior. 

The  Lord  PresidenL — I  only  wish  to  say  a  word  as  to  the  appli** 
cation  of  the  maxim,  *  si  constat  de  persona.'  In  the  only  cases 
where  the  Court  has  corrected  the  effects  of  a  wrong  descriptioo, 
there  was  no  erasure.  In  the  case  of  Keiller,  it  turned  out  that  the 
granter  had  been  described  by  a  wrong  Christian  name ;  but  it  was 
plain  there  was  no  olher  person  of  the  same  surname  to  whom  the 
description  applied.  But  it  is  a  very  different  thing  if  there  is  ao 
erasure  in  the  Christian  name.  I  never  knew  the  doctrine,  ^  si  con- 
*  Stat  de  persona,'  applied,  where  an  erasure  was  the  foundation  of 
the  mistake. 

Lord  Gillies  farther  mentioned,  as  an  illustration  of  the  doctrine 
si  constat  de  persona,  that  a  person  might,  by  a  misnomer,  leave  an 
estate  to  the  Right  Honourable  James  Hope,  Lord  President  of  the 
Court  of  Session,  in  which  case  it  would  be  plain  who  was  the  per- 
son meant,  though  even  there  the  deed  would  probably  only  be 
made  effectual  by  an  adjudication  in  implement 

The  Courtf  on  the  reclaiming  note  for  the  defender,  *  adhere  to 
^  the  interlocutor  reclaimed  against,  and  refuse  the  desire  of  the 

<  note,  except  as  to  expenses ;  alter  in  that  respect,  and  find  no  ex* 
^  penses  due :'  And  on  the  reclaiming  note  for  the  pursuer,  tbe^ 
Lordships  ^  alter  the  interlocutor  reclaimed  against,  and  decern  in 

<  the  removing  prayed  for;  quoad  ultra,  remit  to  the  Lord  Ordinary 

<  to  hear  parties,  and  to  do  further  in  the  cause  as  shall  be  just' 

Lord  Cockbum,  Ordinary.         Act  Dem  o/Fofu  f  Hope  J        Alt  J&oy. 
Fisha;  and  R.  Webh^  Agents.         D.  Clerk. 

c: 
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FJBST  DIVISION, 

N«.  LXXIX.  1th  March  1885. 

Mug  BALLENDINE 
against 
TURNER)  Trustee  on  the  Sequestrated  Estate  of  the 

LATE  Crawford  Tait. 

FiocESs. — Expenses. — Jury  Trial. — Damages  to  the  amount  of 
£.2000,  far  itgury  done  to  property^  being  concluded  for  in  a  sum' 
vumSf  and  the  defender ^  before  trialj  having  made  a  tender  o/*£.25, 
and  the  jury  having  given  a  verdict  in  favour  of  the  pursuer  for 
£88^ — heldj  that  the  latter  was  entitled  to  thefidl  expenses^  as  taxed 
by  the  Auditor^  amourUing  to  £.286 :  17 : 7. 

Ih  an  action  of  damagesi  raised  by  the  pursuer  against  the  late  Mr 
Taky  for  alleged  illegal  encroachments  upon  her  property,  now  de- 
fended by  his  trustee,  she  concluded  for  damages  to  the  amount  of 
L2000.  Before  the  case  was  sent  to  a  jury,  the  defender  made  an 
offer  of  L.25 ;  which  being  refused,  the  case  went  on  to  trial,  when  the 
jvjgave  verdict  in  favour  of  the  pursuer  for  L.d8.  The  expenses 
tf  process  were  afterwards  taxed  by  the  Auditor  to  L.286 :  17 : 7 ; 
nd  the  question  arose,  whether  the  pursuer  was  entitled  to  the 
vbole  amount,  or  only  to  expenses,  subject  to  modification. 

The  Court  having  ordered  minutes  of  debate,  the  pursuer  argued  Pursuer's 
-"That  the  general  rule  of  law  and  practice  was  undoubtedly  in  ^*®**- 
her  byoar.  The  principle  was,  that  a  person  who  is  compelled  to 
vccome  aUtigant,  in  order  either  successfully  to  enforce,  or  success- 
'oUy  to  resist,  a  demand,  which  his  antagonist,  as  a  defender,  ought 
iKrer  to  have  opposed,  or,  as  a  pursuer,  ought  never  to  have  made, 
ilu>ald  be  kept  indemnis.  The  expenses  of  the  litigation  ought  to 
K  borne  by  the  party  who  had  rendered  it  necessary  that  they 
mid  be  incurred ;  and  the  party  to  whom  this  character  belonged 
W  the  pursuer,  who  had  insisted  in  an  untenable  claim,  or  the  de» 
feeder,  who  had  maintained  an  untenable  defence.  In  the  present 
Ctte  there  could  be  no  doubt  that  the  pursuer  was  the  successful 
pvtf  at  the  trial,  which  became  necessary,  in  consequence  of  the 
very  inadequate  offer  made  by  the  defender ;  and  although  there 
M  a  random  sum  of  L.2000  concluded  for  in  the  summons,  that 
coold  not  affect  the  question ;  but  having  obtained  a  verdict  in  her 
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Ballendine  v» 
Turner. 

Pursuer's 
Fleas. 


7  Mar.  1835.  favour,  as  the  damages  awarded  were  quite  disproportioned  to  the 
loss  she  has  sustained,  it  would  be  an  extreme  hardship  if  the  bene- 
fit of  this  small  sum  should  be  neutralised  by  the  pursuer  being 
saddled  with  any  part  of  the  expenses ;  and  in  no  such  case  had  a 
modification  been  allowed. 

The  exceptions,  where  expenses  were  refused  or  modified,  de- 
pended upon  this,  that  the  action  was  one  in  which  no  substantial 
interest  was  at  stake,  and  which,  therefore,  ought  not  to  bare  been 
rabed ;  or  that,  although  right  in  his  demand,  an  application  to  a 
court  by  the  pursuer  was  unnecessary ;  or  that  his  own  improper 
conduct  had  in  some  degree  been  the  cause  of  the  litigation ;  or  that, 
while  he  had  partly  gained  his  cause,  he  had  likewise  partly  lost  it 
But  none  of  these  exceptions  applied  to  the  present  case ;  for  although 
the  pursuer  had  not  obtained  the  full  sum  concluded  for,  sbe  had 
not  failed  in  any  particular  plea,  bat  her  demand  had  been  sostained 
as  legal  and  well  founded,  and  any  adequate  remuneration  bad  been 
refused  by  the  defender,  which  rendered  the  trials  and  consequent 
expenses  necessary;  Kirk  v.  Guthrie,  Murray^  1.271;  Grubband 
Matheson  t;.  Mackenzie,  2.  Murr,  1 ;  Longmuir  v.  Thomaoo,  16th 
March  1833,  II.  Shaw,  571;  Mackenzie  v.  Henderson,  2«  Mwrr. 
227;  Heriot  v.  Thomson,  29th  Nov.  1833,  Shawj  12.  145. 


Defender's 
Pleas. 


'  It  was  answered — That  a  tender  having  been  made  by  tbe  de- 
fender, the  pursuer  had  been  successful  only  to  the  extent  of  the 

'  difference  between  that  sum  and  the  amount  awarded  by  the  jary, 
the  tender  being  in  truth  tantamount  to  a  verdict  in  favour  of 
the  pursuer,  so  far  as  it  went;  but,  at  all  events,  the  sam  actual^ 
awarded  was  so  entirely  disproportioned  to  the  sum  concluded  for, 
that  the  pursuer  could  not  be  said  to  have  originated  the  actioo  in 
bona  fide,  and  had  therefore  no  equitable  claim  for  an  award  of  ex- 
penses  in  her  favour,  or  at  least  that  the  same  ought  to  be  gpready 

.modified;  Paterson  v.  Ronald,  Mtarr.  2.  188. 


Opinion  of 
Court. 


When  the  case  came  to  be  advised,  the  Lard  President  slated 
that  the  other  Judges  had  been  consulted,  and  that,  with  one  excep- 
tion, their  Lordships  were  unanimously  of  opinion  that  the  expenses 
could  not  be  modified  below  the  amount  taxed  by  the  Auditor.  The 
Court  did  not  lay  any  stress  on  the  random  sum  of  damages  con- 
cluded for  in  the  summons,  which  in  practice  was  well  understood 
to  afford  no  criterion.     Their  Lordships,  however,  were  much  moved 
by  the  terms  of  the  tender ;  for  as  a  greater  sum  was  ^ven  by  the 
Jury  than  had  been  offered  by  the  defender,  it  was  dear  that  the  lat* 
ter  was  in  fault  in  compelling  the  pursuer  to  proceed  judicially  io 
obtaining  a  larger  sum,  and  that  he  should  therefore  bear  the  burden 
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of  Ae  expense  thereby  created.   His  Lordship  added,  that  he  wish-  7  Mar.  1835. 

ed  to  take  this  opportanity  of  suererestine:,  that  in  ca9es  where  a  ten- 

der  was  made,  which  the  other  party  was  not  inclined  to  accept,  the  Turner. 

party  making  the  tender  should  call  upon  his  adversary  to  say  what 

be  would  take ;  and  if,  after  this,  the  parties  could  not  agree,  their 

expenses  might  be  awarded,  according  as  the  one  or  other  of  the 

parties  was  most  in  the  wrong. 

The  Dean  of  Faculty  observed,  that  he  doubted  the  power  of  the 
Court  to  take  cognisance  of  such  proceedings;  that  the  pursuer  could 
not  be  called  upon  to  make  a  tender,  and  was  entitled  to  the  opi- 
nion and  estimate  of  a  Jury ;  that  the  defender  made  the  tender  to 
avoid  loss,  and  because  in  the  wrong ;  that  in  all  cases  of  special 
damage,  the  defender  might  compej  a  statement  of  the  grounds  of 
die  damage ;  and  in  all  the  cases  he  had  seen,  there  was  a  schedule 
stating  what  damages  were  claimed,  if  special ;  but  that  it  would 
be  out  of  the  question  to  say  that  the  pursuer  must  pi'ore  these  exact 
sums:  therefore,  that  in  cases  where  the  damages  were  not  in  sola^ 
tinoi,  the  defender  was  sufficiently  protected,  by  having  the  power 
of  demanding  a  schedule,  by  which  he  might  regulate  the  amount  of 
his  tender  on  the  one  hand,  and,  on  the  other,  by  making  the  pursuer 
separate  the  damages,  by  which  means  he  was  enabled  to  meet  them 
in  detail  at  the  tri^.   He  hoped  no,  such  principle  would  be  adopted. 

The  Lord  President  observed,  that  this  was  merely  a  suggestion 
of  the  Court  for  the  convenience  of  parties,  which  they  were  at  li- 
berty to  adopt  or  not,  as  they  thought  proper. 

The  Caurtf  therefore,  <  approve  of  the  Auditor's  report  upon  this  Judgment 

*  account  of  expenses,  and,  in  terms  thereof,  decern  and  ordain  the 

*  defender,  William  Ainslie  Turner,  accountant  in  Edinburgh,  trus^ 
'  tee  on  the  sequestrated  estate  of  the  late  Crawford  Tait  of  Har- 
'  viestoo,  to  make  payment  to  the  pursuer  of  the  sum  of  L.286 :  17 : 7 
'  sterling,  being  the  taxed  amount  of  said  account  of  expenses,  with 
'  the  expense  of  extract' 

Act  Detm  o/Fac  f  Hope,  J  RusatSL         Alt.  Cutimghame,  Wotherspoon  ff  Macht 

and  R.  Rulhaford,  W.  S.  Agents. 

C. 


SECOND  DIVISION. 

No.  LXXX.  7th  March  1835. 

JOHN  MILLER,  Petitioner  and  Complainer. 

Jurisdiction. — Nobile  Officium. — Process. — A  pursuer  in  an 
action  for  damages  having^  during,  the  dependence  of  the  action^ 
YOL.  X.  2d 
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7  Mar.  1835. 


Miller,  peti- 
tioner and 
complalner. 


Judgment 


printed  and  distributed  a  statement  dUeged  by  the  defenders  to  he  fake 
and  iiyuriouSy  and  likely  to  ereatt  a  prgudice  against  them  ias  As 
depending  action^ — the  Courts  an  a  petition  and  complaint  by  the  i^ 

fenders^  ordained  the  statement  to  be  sealed  up,  and  interdicted  its 

fartlier  circulation. 

Mr  William  Mitchell,  some  time  manager  of  the  Western  Bank 
of  Scotland,  raised  an  action  against  Mr  John  Miller,  as  manager 
of  that  establishment,  for  damages  for  alleged  illegal  dismisBal  ftom 
his  office  by  the  directors. 

Mr  Miller  presented  a  petition  and  complaint  to  the  Conrt,  in 
which  be  stated,  that  *  pending  this  action,  which  it  is  the  object  of 

*  the  said  William  Mitchell  if  possible  to  have  tried  by  a  jury,  he 

<  has  been  guilty  of  a  most  unwarrantable  and  illegal  attempt  to 

*  interfere  with  the  course  of  jusdce,  in  so  fieir  as  be  has  canaed  to 

*  be  printed  and  circulated,  among  the  shareholders  of  the  Bank  and 

<  the  public,  a  &lse,  malicious,  libellous  and  defamatory  statement^ 

*  directed  against  the  defenders  in  the  action,  the  object  and  ten- 

<  dency  of  which  statement  is  to  create  a  prejodice  against  the  Bade 

<  and  its  office-bearers.  This  printed  statement  is  entitled,  <  Me* 
<<  morial  (and  Queries)  for  William  Mitchell,  Esq.  late  Manager  of 
^^  the  Western  Bank  of  Scotland ;'  and  bears  to  be,  and  the  peliliooer 

<  really  believes  is,  the  memorial  which  the  said  William  MitofaeU 

<  laid  before  counsel  before  raising  the  action  of  damages.     Bat 

*  though  described  as  a  Memorial  and  Queries,  the  queries  are  not 

*  given,  nor  is  the  opinion  of  counsel  subjoined,  the  statement  being 

<  closed  by  the  following  sentence :  *  Advised  to  raise  an  action,  which 
<<  has  been  done.  Damages  laid  at  Fifteen  thousand  pounds  steriiog.* 
It  was  farther  stated,  tliat  the  statement  had  evidently  been  printed 
in  a  form  intended  for  circulation ;  that,  as  the  petitioner  was  infSsrm* 
ed,  1200  copies  had  been  thrown  off;  and  that  it  had  already  beeo 
circulated  among  the  shareholders  and  others.  Founding  upon  the 
precedents  in  Gilfillan,  18th  May  1824,  S.  S.  md  D.21;  Hen- 
derson, 10th  Dec.  1824,  3.  S.  and  D.  384;  and  Mac]auch]an»  I6th 
Dec.  1826,  5.  5.  and  D,  147 ;  the  petitioner  prayed  the  Court  to 
ordain  Mr  Mitchell  to  recall  and  deliver  up  the  whole  of  the  copies 
of  the  said  statement  in  his  possession ;  and  farther,  to  prohibit 
and  interdict  its  farther  publication,  distribution,  or  circulation. 

Upon  advising  the  petition,  with  answers,  in  which  the  alleged 
motive  and  the  extent  of  the  circulation  were  denied,  the  Court  or- 
dained  the  copies  of ^  the  statement  to  be  sealed  up,  and  interdicted 
its  farther  circulation ;  and  remitted  to  the  Junior  Lord  Ordinary 
to  prepare  the  cause. 

Act.  Skene  and  Wm.  BdL         Alt.  Dean  ofFac  (Hope,)  and  WhighoMn,        GrAem 
4r  Anderson,  W,  a  and  J,  T.  SmUhf  Agents.  7*. 
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SECOND  DIVISION. 

No.  LXXXL  7th  March  1835. 

WILLIAM  WADDEL,  (P.  Wood  and  Mrs.  R,  Veitch's 

Trustee,) 

ajfaimt 

CHARLES  FERRIER^  (White's  Trustee.) 

RjuiEiNG  AND  Sale. — Bankrupt. — Process. — Founds  that  an 
herikilB  erediter^  who  was  iaifeft  fir  pasfpment  of  an  annuity ^  with 
jmaAy  and  expentetj  and  who  obtamed  an  interim  warrant  fir  pay*. 
vmAifhii  annuiiy  during  the  dependent  of  a  ranking  and  sale  of 
Asbanknipi  ettaUf  was  not  entitkd  to  an  interim  warrant  for  pag^^ 
nmt  of  the  expenses  incurred  by  him  in  his  appUeatiou  far  payment 
ffmM  amuitiee* 

Mft  Wood  and  Mn  Veitoh  were  the  assigoees  of  an  heritable  bond 
tf  ttflniity  over  Oraham  of  Oartmore's  estate.  The  bond  provides 
ivthe  regular  half*yearly  payment  of  the  annuity,  and  <  a  fifth  part 
*d  fiqnidate  penalty  and  expenses  in  case  of  fEulure/  Power  is 
gMi  to  uplift  the  rents,  &c.  the  creditor  being  accountable  for  his 
^tMuanone,  after  payment  of  the  annuity,  penalties  and  interest, 

*  together  with  the  eaq>enses  incurred  in  levying  the  said  rent^ 
^Dulb  and  duties,  or  any  part  thereof' 

llese  estates  were  sequestrated  on  the  application  of  Mr  Fer- 
iKTj  trustee  for  White,  an  adjudging  creditor,  and  a  judicial  factor 
M  tppotnted.  Ferrier  at  the  same  time  brought  a  ranking  and 
akof  Mr  Graham's  estate,  which  was  opposed  by  Waddel,  as  trus- 
tor for  Mr  Wood  and  Mrs  Veitch,  and  by  other  annuitants,  credi- 
tor;  aad  the  Court  (2d  June  1882)  sisted  procedure  in  the  ranking, 
toitil  it  should  be  determined  whether  the  lands  to  which  it  related 
v^  held  in  fee-simple  or  under  entaiL 

Oq  18th  May  1832^  Waddel  applied  for  an  interim  warrant  for 
P*pMnt  of  the  arrears  of  the  annuities,  which  was  resisted  by  Fer- 
^;  but  the  Court  (6th  July)  granted  warrant  for  payment  of  the 
*^«ti<i»  <  with  interest  from  9th  February  last,  till  payment,  and 

*  nierve  to  the  petitioners  their  further  claim  under  the  heritable 

*  boud  of  aouuity  assigned  to  thenu'  No  expenses  were  found  due* 
rtmer  appealed,  bat  the  judgment  was  affirmed,  with  certain  costs, 
**  were  paid. 

2  d2 


418 


DECISIONS  OF  THE 


No.  81. 


7  Mar.  1835.  The  petitioner  having  thus  been  put  to  considerable  expenses 
in  obtaining  the  interim  warrant  for  payment  of  the  annuities,  ap* 
plied  to  the  Court  for  warrant  on  the  judicial  factor  for  payment 
of  the  expenses,  and  pleaded — 


Waddel  v. 
Ferrier. 


Petitioner*! 
PleM. 


Respondent's 
Fleas. 


An  heritable  creditor,  situated  as  he  is,  is  as  much  entitled  to 
payment  of  his  expenses  fairly  incurred,  as  far  as  they  are  covered 
by  the  penalty,  as  he  is  to  payment  of  the  debt  itself;  Mein,  26th 
May  1829,  1.  Bell,  266-7;  Duff,  19th  Feb.  1755,  M.  10,046; 
Aliardes,  19th  June  1788,  M.  10,052;  Inglis,  23d  June  1825,  Sh. 
Digest^  344;  Ramsay,  22d  June  1826.  The  petitioner  represents 
annuitants  entitled  to  termly  payment  out  of  the  rents;  and  if  the 
annuities  are  not  paid  at  the  term,  they  bear  interest,— ^-and  all  ex- 
pense incurred  in  recovering  payment  is  covered  by  tlie  penalty. 
The  annuities  are  burdens  upon  the  annualrent ;  and  any  ranking 
and  sale  would  have  applied  only  to  the  reversion,  after  deducting 
these  annual  payments.  The  situation  of  the  petitioner  is  different 
from  that  of  a  creditor  upon  the  fee  of  the  estate.  In  an  ordinary 
ranking  and  sale,  the  object  of  which  is  the  division  of  the  whole 
funds  arising  from  that  sale  among  the  creditors,  according  to  their 
preferences,  each  creditor  must  bear  the  expense  of  applications  for 
interim  warrants,  since  he  obtains  a  benefit,  the  expense  of  wkich 
he  ought  to  defray.  Accordingly,  in  Dickson,  4th  Feb.  1795, 
M.  13,343,  and  Inglis's  Trustee,  14th  June  1825,  the  Court  refused 
to  grant  the  expense  of  such  interim  warrants.  Besides,  the  war- 
rants have  not  been  obtained  in  a  ranking  and  sale ;  no  ranking  and 
sale  has  been  proceeded  with,  and  the  Court  may  not  determine  for 
years  whether  it  can  proceed. 

Pleaded  for  the  respondent — 

There  are  no  circumstances  in  this  case  which  can  take  it  out  of 
the  rule  established  in  the  case  of  Dickson  and  Sir  Hugh  Inglis's 
trustee,  referred  to.  That  rule  is  not  affected  by  the  principle,  that 
a  preferable  creditor  is  entitled  to  rank  for  his  expenses  under  the 
penalty  in  the  security.  An  application  for  an  interim  warrant 
differs  greatly  from  a  final  ranking.  It  is  made  for  the  special  ac- 
commodation of  the  creditor,  and  is  not  a  necessary  result  of  the 
process  of  division  of  the  estate  of  the  bankrupt  debtor.  The  re-* 
spondent,  like  the  petitioner,  looks  to  the  rental  of  the  estates  for 
his  payment  With  regard  to  the  petitioner's  plea,  that  this  war- 
tant  of  payment  was  not  obtained  in  a  process  of  ranking  and  sale^ 
it  is  to  be  observed,  that  the  petition  for  sequestration  was  an  inci-^ 
dental  application  to  the  Court,  arising  out  of  the  process  of  rank- 
ing and  sale,  and  any  warrant  upon  the  judicial  &ctor  is  necessarily 
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a  wimnt  in  that  pM>ce8s.     Besides,  the  prdceas  of  riahkiog  was  7  Mar.  1635. 
itopped  by  the  petitioner,  himself. 

Ferrier, 

The  Court  considered  the  case  precisely  analogous  to  those  of     

Dickson  and  Inglis's  trustee,  and  refused  the  petition,  with  expen-    "  S^°^^^ 
sea,  without  prejudice  to  any  claim  in  the  event  of  the  ranking  be* 
iigr  dismissed. 

For  PctitjoDer,  CuHUtghame  and  Sandford,  ThomMsm  Pmd,  and  J»  B,  Gracm^ 

W.  S.  Agents.  For  Respondent,  Fmyth.  H.  lngU»  jr  Donald,  W.  S. 

Agents.  r.  Clerk« 


FIRST  DIVISION. 

No.  LXXXIL  10/A  March  1835. 

JAMES  CAMPBELL 
agaitut 
JOHN  MACFARLANE,  ROBERT  MACLAUCHLAN  and 

WILLIAM  BLACK  ADDER. 

« 

Pbocbss. — Arbiter. — In  an  action  of  damages  against  a  contractor 
pr  maldng  an  embankment^  for  alleged  demationsfrom  the  confract^ 

.  (voherAy  loss  was  said  to  have  been  incurred^)  and  against  an 
in^Kctor,  or  referee^  mutually  chosen  by  the  parties^for  alleged  con^ 
Ktoonee  or  gross  negligence^  issues  being  taken  against  them  bothj  and 
opproted  of  by  the  Lord  Ordinary^ — hdd^  that  the  proper  course 
wa  first  to  decide  as  to  the  true  character  and  powers  of  the  referee^ 
aad  &e  issues  accordingly  in  hoc  statu  disallowed. 

Mr  Hat  and  others,  proprietors  and  tenants  of  lands  on  the  banks 
of  the  Isla,  entered  into  a  submission  before  the  defender,  William 
Blackadder,  a  land-surveyor,  the  object  of  which  was  to  raise  an  em- 
huikment  on  the  banks  of  the  Isla,  to  protect  the  properties  of  the 
psnies  from  periodical  floods,  with  full  power  to  the  arbiter  to  fix 
tlieliiie,  dimensions,  &c.  of  the  embankment,  to  enter  into  contracts 
^■'ccesBary  for  executing  the  same,  and  to  decide  as  to  the  sufficiency 
dwreof.  Estimates  were  given  in  by  different  contractors;  and  at 
SBieetbg  of  the  parties,  that  given  in  by  the  defender,  John  Mac* 
^Isne,  was  preferred,  on  his  finding  security  to  complete  it  accord- 
uf  to  Mr  Bhickadder's  specifications,  and  to  his  satbfaction,  &c. ; 
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10  Mar.  1835.  and  the  arbiter  accordingly  (17th  May  1881)  ^oathoriaesaiiyof  tlie 

<  proprietors,  or  their  agents  or  trustees,  to  enter  into  a  oontraetfor 

*  the  works  with  the  said  John  Macfarlane,  in  terms  of  his  offer,  and 

<  the  specifications  signed  by  them  referring  theretOb' 
A  contract  was  accordingly  entered  into  between  Mr  Hay  and 

Others,  and  Macfarlane,  as  contractor,  and  the  other  defender,  Robeit 
Maclauchlan,  as  his  cautioner,  specifying  the  natore  and  extent  of 
the  operation,  and  concluding,  <  The  whole  works  to  be  carried  fer- 

<  ward,  and  finished  in  a  proper  and  workmanlike  manner,  and  that 

<  to  the  entire  satis&ction  of  said  William  Blackadder,  whose  award 

*  is  to  be  final  and  binding  on  the  parties,  and  subject  to  no  re* 

*  view  or  modification  in  any  court  whatever/ 
The  work  was  accordingly  commenced,  and  some  time  afterwards 

the  pursuer,  James  Campbell,  (tacksman  of  part  of  the  hinds  on  wbidi 
the  embankment  was  to  be  made, )  raised  an  action  of  damages  against 
Macfarlane,  Maclauchlan  and  Blackadder,  setting  forth,  that  Mac- 
farlane had,  in  various  ways,  deviated  from  the  terms  of  the  contract 
whereby  loss  had  been  incurred  by  the  pursuer,  in  conseqnence  of 
the  insufficiency  of  the  work;  and  that  the  other  defender,  Blaidcad* 
der,  had,  by  his  connivance,  or  gross  negligence,  allowed  the  devia- 
tion to  take  place,  and  concluding  therefore  against  them  both  for 
L.200  damages,  &c.  In  defence,  the  alleged  deviadons  were  de* 
nied ;  and  it  was  objected,  as  a  preliininary  defence,  that,  in  terms  of 
the  submission  and  contract,  the  action  bad  been  incompetently  in- 
stituted ;  the  defender,  Blackadder,  having  been  appointed  arfattei^ 
with  full  power  to  decide  finally  in  all  questions  which  might  arise 
in  reference  to  the  works  to  be  executed,  without  review  in  any 
court  of  law,  &c» 

The  cause  was  remitted  to  the  Jury  Clerk,  by  whom  the  follow* 
ing  issues  were  prepared : 

<  Whether,  on  or  about  the  26th  day  of  May 'tfnd  the  9di  day  of 
June  1831,  the  defender,  John  Mac&rlanef,  agreed  and  undertook 
to  make  or  execute  a  certain  embankment  on  the  south  side  of  the 
river  Isla,  with  what  is  called  a  land-arm  at  the  east  or  nppier 
end,  in  terms  of  the  contract  and  specificaUdn,  Nos*  5.  and  9.  of 
process ;  and  whether  the  said  defender  wrongfyiy  failed  to  falfi 
the  said  agreement  and  undertaking,  to  the  loss,  injury  and  da» 
mage  of  the  pursuer  ? 

<  Whether  the  defender,  Robert  Mifcclauchlan,  admittcid  te  be  the 
cautioner  for  the  said  John  Macfisudane  for  die  exeeution  of  the 
said  agreement^  is  indebted  and  resting  owing  to  the  pursuer  in  the 
sum  of  L.150,  or  any  part  thereof,  as  the  damage  cansed  by  the 
failure  of  the  said  John  Maefarhine  ? 
*  Whether  the  defenderi  William  Blackadder,  was  the  iaqpector  <rf 
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*  &•  8Md  worky  under  the  deed  No*  4.  of  process,  and  the  said  con-  lo  Mar.  1835. 

*  tact  and  specification ;  and  whether  the  defender  last  aforesaid,  by   ^^W^^ 

*  aeg^Iigenee,  or  fnuidolent  connivance  witli  the  said  John  Macfar-  ^laTllrliine 

*  hoe,  wrongfully  faikd  in  the  execution  of  his  duty  as  inspector  of  and  Others. 

<  the  said  work,  to  the  loss,  injury  and  damage  of  6xe  pursuer  ? 

*  [Whether  the  said  William  Blackadder  was  arbiter  in  any  dis*  Struck  out  by 
'  pate  between  the  said  parties  as  to  the  execution  of  the  said  work,  ^^^^^^^^  ^'' 
^  sod  approral  of  the  work  executed  as  aforesaid ;  and  whether  the 

*  odd  WilUam  Blackadder  acted  corruptly  in  approving  of  the  said 
•work?]  Or, 

'  Whether  tkese  parts  of  the  work  complained  of  as  the  cause  of 
'  the  allegied  damage  were  executed  by  direction,  and  under  autho* 

*  lity,  of  the  pursuer,  or  were  afterwards  acquiesced  in  or  approved 
'sfhyhim/ 

DsamgM  claimed,  L.150. 

*  The  Lord  Ordinary  ap^oves  of  the  draft  iisoes  prepared  by  the 

<  iasae  deiks,  mth  the  exception  of  the  fourth  issue,  which  he  ap- 

*  points  to  be  struck  out' 

*  The  foUowiag  notice  of  motion  having  been  served  upon  the  de- 
fcader,  the  cause  came  to  be  advised  this  day : 

<  Take  Notiob,  That,  on  Tuesday  next,  or  as  soon  thereafter 

*  asoiay  be  convenient,  the  Conrt  will  be  moved,  on  the  part  of  the 
'  defendefs,  to  direct  thal^  before  fitrtber  procedure,  the  prelimi- 
'  asry  defence^  founded  on  the  subsisting  reference  to  Mr  Black* 
'adder,  shall  be  discussed  and  disposed  of;  in  respect  that  the  re* 

<  fevtaee  m  the  contract  to,  and  award  of»  Mr  Bladcadder,  exclude  all 

<  ether  inquiry  or  trial  of  the  suflBciency  of  the  work  in  questiooi 
^  ontil  such  reference  and  award  shall  be  reduced  in  a  regular  action 

*  fat  that  purpose^  on  relevant  grounds ;  or  otherwise  to  sist  process 
'  sad  the  trial  of  the  issues  in  whidi  Macfitflane  and  Ids  cautioner  are 
^  ssDcemed,  until  the  issues  taken  against  Blackadder  are  tried ; 
*sr  to  eidain  a  sepuration  of  the  issues  which  relate  to  these  de* 

*  feadeis  respectively ;  or  such  other  order  as  the  drcumstanoes  of 
'  the  ease  may  require/ 

Id  support  of  the  motion  the  Dean  of  Faadfy  pkttded — That  the  Defender** 
Cswt  ooakl  not  allow  any  issue  against  the  oontractor^  Macfarlane,  ^^^  *^^ 
^^  the  proceedings  of  the  arbiter^  Blackadder,  who  was  stated  to  jsatteL  ^^ 
Wre  indieated  hie  iqiprovai  of  the  wotk,  were  regularly  challenged 
ttd  reduced,  or  until  it  was  proved,  in  a  regular  form,  that  he  had 
^qualified  himself  as  arbiter,  and  could  not  proceed,  consistently 
vidk  jusdce  to  the  parties,  to  execute  the  office.    Full  powers  were 
Maferred  upon  him  by  the  submission^  to  decide  as  arbiter  as  to  all 


n 


422 


DECISIONS  OF  THE 


No.  82. 


Campbell  v, 
Macfarlane 
and  Others. 


10  Mar.  1835.  matters  connected  with  the  work ;  bat  before  he  had  tine  to  write 
out  his  approval  of  the  operations,  the  present  action  was  brought 
libelling  on  the  contract^  and  alleging  that  Macfarlane  had  been 
guilty  of  a  breach  thereof.  But  the  first  question  is  what  is  tlie 
true  nature  of  the  office  conferred  upon  Blackadder  ?  It  was  maoi'^ 
festly  that  of  arbiter  under  a  regular  and  formal  submissicm.  It  m 
no  doubt  true,  that  if  an  arbiter  acts  corruptly,  the  party  injared  it 
entitled  to  redress ;  but  he  must,  in  the  first  place,  bring  a  rednc* 
tion  of  the  award ;  or,  if  he  wishes  to  stop  the  submission,  be  aniisl 
prove  that  the  office  has  been  forfeited  by  the  arbiter.  There  is  no 
other  way  of  proceeding,  as  long  as  the  arbiter  is  able  and  willingy 
and  qualified,  to  do  what  be  undertakes;  Robertson  v.  Hannay's  Trus- 
tees, 22d  Jan.  1835.  It  would,  on  the  one  hand,  be  incompetent 
for  the  contractor  to  insist  for  payment  of  the  price,  if  the  arbiter 
should  refuse  to  sanction  the  work,  as  insufficiently  done,  and,  oa 
the  other,  for  the  other  parties  to  refuse  payment,  the  work  being 
approved  of  by  the*  arbiter,  without  setting  aside  the  award. 


Purauer'g' 
Pleas. 


Keat/f  for  the  pursuer,  admitted  that  the  submission  was  a  sub- 
sisting contract,  and  that  none  of  the  parties  wished  to  resile  from 
it.  But  the  statement  of  the  pursuer  was,  that  the  arbiter  never 
looked  near  the  work,  which  was  not  finished  in  due  time,  and 
which  was  deficient  in  the  necessary  height,  in  eonseqaence  of 
which  more  damage  had  been  done  by  a  flood  in  1831,  than  if  there 
had  been  no  embankment.  The  pursuer  alleged  a  fraudulent 
nivance  on  the  part  of  the  arbiter  with  Macfarlane,  whereby  he 
permitted  to  deviate.  In  all  operations  of  a  similar  nature,  the  prae* 
tice  was  to  appoint  a  skilful  preson  as  superintendent^  whose  judg- 
ment was  final ;  but  it  surely  could  not  be  contended,  that  if  this 
party  acted  unfairly,  his  award  was  to  be  conclusive ;  and  the  ques- 
tion was,  whether  this  point  was  sufficiently  brought  out  by  the  is- 
sues. As  to  the  necessity  of  a  reduction,  there  was  nothi  ng  tore- 
duce.  The  pursuer  had  no  interest  to  set  aside  the  agreement,  and 
there  was  no  decree-arbitral;  but  the  pursuer  insisted  that  Mac- 
farlane should  not  be  allowed,  by  the  connivance  of  Bkckadd^*,  to 
deviate  from  his  engagement;  and  it  was  for  the  convenience  of  all 
parties  that  all  the  issues  should  go  to  trial  together,  without  multi- 
plying legal  proceedings.  All  defences  would  be  competent  to  both 
parties ;  and  the  pursuer  took  upon  himself  the  risk  of  establish- 
ing what  was  necessary  to  make  out  his  case,  and  it  was  for  the 
Judge  presiding  at  the  trial  to  say  what  was  the  situation  of  Bhick« 
adder. 


Defenders* 
Bnlv. 


Replied — That  the  primary  question,  whether  Blackadder 
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eferee  or  not,  could  not  be  established  at  the  trial,  but  ought  first  10  Mar.  1835. 
D  be  decided  by  the  Court.  V^V-^i^ 

Campbell  v* 
Macfariane 

The  Court  <  disallowed  the  issues  in  this  case  in  hoc  statu,  and  and  othen. 

remitted  the  case  to  the  Lord  Ordinary,  to  dispose  of  the  prelimi-     ^ 

nary  defence  founded  on  the  subsisting  reference  to  Mr  Black* 
adder,  reserving  all  questions  of  expenses.' 


Ordinary.  Act  Keay,  Alt.  Dean  qfFac  (Hope*)  AgenU, 
M'tBtr  jf  ForbeM  for  Pursuer,  Jamu  Imrie  for  Blackadder,  Hemy  Tod  for  Mac- 
Jarlane  and  Cautioner.        Jury  Clerk. 

c. 


SECOND  DIVISION. 

No.  LXXXIII.  '  lOth  March  1885. 

Miss  EUPHEMIA  KERR 
against 
M'EXANDER  COCHRAN  and  Others,  and  against  WIL- 
LIAM KEITH,  (Archibald  Cochran's  Trustee.) 

Cuusc  —  Personal  and  real  —  Legacy.  —  Circumstances  in 
wkieh  a  party^havinff  executed  two  entailsyitnd  a  generidtUsposition^ 
nfkU  other  property ^  which  three  deeds  were  held  together  as  form* 
iasg  one  entire  setOement^  and  certain  special  legacies  and  provisions 
hearing  been  left  by  the  general  disposition^  which  contained  this  de- 
darotionj  <  Whereas  the  eOate  andjunds^  real  and  personal^  here^ 

*  by  settled  by  me  on  my  said  son,  in  fee  simple^  may  be  nearly  ade^ 

*  quote  to  the  special  burdens  with  which  the  same  stand  charged, 

*  as  weO  as  the  foresaid  restricted  provision^  therefore  mysaidson, 

*  by  aeeqftitig  hereof^  or  my  eniaHed  estates,  in  terms  of  the  settle^ 
^mentsthereof  and  the  heirs  succeeding  to  him  therein,  stand  pledg* 

*  ei  and  engaged  to  saHsfy  and  procure  discharges  and  extinctions 

*  tf  every  debt  and  obligation,  provision  and  bequest  qf  every  de» 

*  icription,  created,  or  contracted  by,  or  incumbent  on  me,  and  that 

*  in  suA  hidrik,  proper  €md  effectual  manner,  as  that  the  same  shall 
^  ktreefier  cease  to  exist,  or  afford  action  or  exaction  against  my 

*  entailed  estates;*  and  the  son  having  completed  his  titles  without 
the  provisions  and  legacies  having  been  made  real  burdens  on  the 
lands  i—found,  in  a  question  betwixt  a  legatee  and  the  trustee  Jbr 
the  erediiors  of  the  son,  who  had  become  banhng!)t,  and  the  substi* 
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10  Mar.  1835. 


Kerr  u. 
Cochran  and 
Others. 


iuie  heirs  of  entail,  (1.)  that  the  entaikd  estates  were  not  UMe 
payment  of  the  legacies  or  volufUary  provisions,  in  the  same 
as  the  onerous  debts  of  the  testator,  and  that,  under  the  seOlemenis 
in  question,  the  legatees  had  no  right  or  title  to  affect  the  entaikd 
estates  for  payment  of  their  legacies ;  and,  (2.)  that  in  respect  tf 
the  title  completed  in  the  person  of  the  trustee  on  the  sequesirakd 
estate  of  t/ie  heir  in  possession,  the  legatee  had  no  preferable  ri^ 
to  the  rents,  to  the  prgudice  of  the  trustee  and  the  personal  credh' 
tors,  but  must  rank  as  a  personal  creditor  on  the  sequestrated  estate. 


Archibald  Cochran  of  Ashkirk  executed,  upon  Augusts*  1809, 
an  entail  of  bis  estate  near  Musselburgh,  and  of  otber  lands  in  tiie 
counties  of  Edinburgh  and  Haddington.  The  destination  was  ts 
himself  in  liferent,  and  <  Archibald  Cochran,  my  son,  in  fee,  and  the 

<  heirs  whatsoever  of  his  body ;  whom  fidling,  to  Enphan  Cochna^ 

<  my  second  daughter,  spouse  of  John  Johnstone  in  Southfield,  sal 

*  Jean  Cochran,  my  third  daughter,  spouse  of  Thomas  Brown,  soi^ 

*  geon  in  Musselburgh,  equally  between  them,  and  to  the  sanrtfor 
^  or  longest  liver  of  them  in  liferent  allenarly ;  whom  &iling,  to 

*  William  Kerr,  second  son  of  my  eldest  dai^hter,  Mai^;aret  Codi- 

<  ran,  now  deceased,  by  William  Kerr,  merchant  in  Leith,  her  boB- 

*  band,  and  the  heirs-male  of  the  body  of  the  said  William  Keir^ 

*  my  grandson ;  whom  failing,  to  Robert  Kerr,  eldest  son  .  of  mj 
^  said  daughter  Margaret,  and  the  heirs-male  of  his  body ;  wfaoB 

<  failing,  to  Archibald  Kerr,  third  son  of  my  said  daughter  Um* 

<  garet,  and  the  heirs^male  of  his  body ;'  along  with  other  substi- 
tutes. 

The  prohibitory  clause  is  thus  expressed :  ^  It  shall  aot  be 
lawful  tO)  nor  in  the  power  of,  the  said  Archibald  Coehnui,  ny 
son,  nor  any  of  the  heirs  and  substitutes  succeeding  to  die  Jfads 
and  estate,  to  sell,  alienate,  impignorate,  or  dispone  the  ssoe, 
or  any  part  thereof,  either  irredeemably  or  under  revetsiooi;  nor 
to  g^ant  infeftments  of  annualrent,  mortgages,  nor  anjr  odier 
right  or  security  whatever,  redeemable  or  irredeemable ;  nor  to 
contract  debts,  nor  suffer  nor  allow  the  superior's  duties,  or  mj 
other  burdens  legally  chargeable  on  the  premises,  to  ran  on  on- 
satisfied,  nor  to  do  any  other  act  or  deed,  civil  or  crijniBal,  or 
otherwise,  whereby  the  same  may  or  can  be  apprised,  adjitdged) 
evicted,  or  forfeited,  nor  to  vary  or  alter  the  present  taiina  or  or- 
der  of  succession,  in  any  shape  or  manner^  nor  to  do  any  eCker 
act  or  deed,  whereby  the  same  mi^t  be  affected,  frnstnted  ovb- 
fringed,  contrary  to  the  true  meaning,  purport  and  intendaMOt 
hereof/  And  again,  *  it  is  expressly  provided,  &c  that  in  cise 
Archibald  Cochran,  my  son,  or  any  of  the  heirs  and  sabstitotes 


Vo.  88.  COURT  OF  SESSION.  425 

^moteeSog  to  the  lands  and  estate,  shall  neglect  to  observe  any  of  10  Mar.  1835. 
<die  iDJunctimis  and  conditions  before  written,  or  shall  act,  or  do  ^^^v^ 
<]■  the  eootrary  of  any  of  the  restrictions  or  limitations  before  writ-  c^ran  and 
*  ten,  directly  or  indirectly,  then,  and  in  such  case,  not  only  shall  Others, 
f  iU  tod  every  one  of  such  acts  and  deeds  be,  as  they  are  hereby 
^ttpresly  dedared  to  be,  ipso  jure,  void  and  null,  and  of  no  eflS- 
<«iey  or  avul  whatever ;  bat  also,  the  person  or  persons  so  neglect- 
<kgor  contravening  Aaily  for  him  or  herself  alone,  immediately 
*SD  nich  iGiihire  or  contravention,  amit,  lose  and  forfeit  all  right 
^iod  title  which  he  or  Ae  had,  could  have,  or  pretend  to  die  said 
^Inds  and  estate^  or  to  the  rents,  profits  and  issues  thereof,  and 
Mhe  naie  dudl,  ipso  focto»  exclusively  devolve  on  the  next  heir  or 
^idbsdtote  of  entail,  although  descended  of  the  body  of  the  de&ulter 
'Irfloatmvener,  in  the  same  manner  as  if  such  defoulter  or  con- 
^tavoier  was  naturally  dead ;  and  it  shall  be  lawful  to  such  next 
ffteir  cr  substitute  to  establish  a  tide,  in  virtue  and  in  terms  here- 
^1^  to  the  lands  and  estate  in  his  or  her  person,  by  declaratory  ac* 
^tioft  of  irritancy,  adjudication^  or  by  any  other  mode  competent 
.^IB  meh  cases  at  the  time,  and  without  being  subject  or  Hable  to 
: '  die  debts,  acts  and  deeds  of  any  description  whatever,  of  such  de- 
^fadter  or  contravener,  inconsiBtent  herewith  in  any  circumstances 
;^vfaatever,  the  heir  or  substitute  so  claiming  and  taking,  in  any  of 
r^Aese  cases,  being  always  subject  to  the  whole  conditions,  provi* 
^aofls  and  limitations,  clauses  irritant  and  resolutive,  herein  con- 
'toiaed.' 

It  is  further  provided :  *  Whereas,  by  marriage-contract,  enter- 

*ed  hto  betwixt  the  said  Archibald  Cochran,  my  son,  and  Mrs 

^Efittbeth  Somerville,  his  late  wife,  I  became  bound  with  him  to 

:  *aake  provision  for  the  issue  of  that  marriage,  in  the  several  events 

^Anem  specified,  not  exceeding,  in  all,  the  sum  of  L.6000  ster- 

)  *^$  payable  at  such  times,  and  in  such  proportions,  as  the  father 

,  ^diould  deem  proper  and  direct;  and  whereas,  by  general  settle- 

^nenti  executed  by  me,  of  the  date  hereof,  in  favour  of  my  said 

*  ISO,  and  the  heirs  whatsoever  of  his  body,  of  my  personal  and  cer^ 
'Ish  real  estate  therein  referred  to,  under  the  conditions,  burdens, 
*iDd  regulations  therein  specified,  I  have  dhrected  a  fund,  (in  as 
'  fe  as  shall  be  deemed  necessary  at  the  time,)  to  be  raised  and  set 
'apirti  for  the  splieeial  use  ntd  purpose  of  satisfying  and  dsschai^- 

*  isg  the  ebligdtion^  for  provisions  to  the  issue  of  the  said  marriage, 

*  naiidned  in  the  said  contrsel^  whenever,  and  to  the  extont,  that 
'  the  MM  riiall  beooDM  exigible,  in  terms  thereof :  And  whereas, 

*  besides  the  lands  and  estate  now  settled  under  entail  by  this  pre- 
Knt  deed,  also  conceived  in  fieivour  of  my  said  son  in  fee,  and  the 

^  Mis  whatsoever  of  his  body,  I  have,  by  another  deed  of  entail, 
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10  Mar.  1835.  '*  executed  by  me,  of  the  date  hereof,  settled  and  devised,  m  die 

^^^V^^    <  same  manner,  my  lands  and  estate  of  Ashkirk ;  and  whereas,  ia 

c<^raa  and    ^  consequence  of  the  destination  contained  in  these  settlementi,  my 

Others.  <  whole  entailed  estates  may  eventually  devolve  on,  and  vest  ifi  die 

*  person  of  an  heir  of  the  body  of  the  said  Archibald,  by  the  aid 

<  marriage ;  therefore,  and  in  that  case,  it  is  my  will,  and  I  kerebj 

*  declare,  that  the  heir  of  the  said  marriage  succeeding  to  these 
^  estates  shall,  and  must  hold  the  same  in  lieu,  and  in  full  compen- 

<  sation  and  satisfaction  of  all  claims  competent  to  such  heir,  and  Ik 
^  descendant  of  the  body  of  such  heir,  under,  or  by  provision  of  the 

*  said  contract ;  and  that  under  the  pain  of  forfeiting  all  right  lad 

*  interest  competent  to  such  heir  in  the  entailed  estates ;  whidi, 
^  upon  such  forfeiture  being  declared,  shall,  ipsofiEicto,  devolve  upoa 

<  the  next  heir  of  tailzie  who  would  be  entitled  to  succeed  on  Ae 

*  natural  death  of  such  forfeiting  person,  in  terms  of  the  said  «b^ 

>  tails.'  There  is  a  reservation  of  power  to  revoke  and  alter,  is 
whole  or  in  part ;  and  also  to  sell  or  burden  the  lands  and  estatsf 
and  a  declaration,  that  in  so  far  as  not  altered  or  revoked,  or  ik 
premises  otherwise  settled  or  disposed  of,  this  deed  shall  be  eftcto^; 
and  held  as  a  delivered  deed. 

Another  deed  of  entail  was  also  executed  by  Mr  Cochran,  bei^ 
ing  the  same  date  as  the  former,  of  his  estate  of  Ashkirk,  andodKt 
lands  in  Roxburghshire,  containing  the  same  clauses,  irritant  reso^ 
lutive  and  prohibitory,  as  the  Musselburgh  entaiL  Mr  Coehao 
proceeded  on  this  narrative :  *  Considering  that  I  have  settled  mf 

>  lands  and  estates,  lying  in  the  county  of  Edinburgh,  under  entxi, 
'  devised  to  myself  in  liferent,  and  to  my  only  son,  Archibald  Codi- 
^  ran,  in  fee,  and  the  heirs  and  substitutes  therein  named,  aihd  Ait 
:*for  certain  grave  and  proper  considerations,  I  have  resolved  to 
^  settle  my  lands  and  estate  of  Ashkirk,  after  described,  in  maooer, 
^  and  under  the  conditions  and  limitations  after  vmtten.'  The  fee 
of  the  estate  is  disponed,  as  in  the  former  deed,  to  ArchibaM  Cocb- 
ran,  as  the  institute ;  but  the  substitution  of  heirs  is  different  It 
runs  thus:  *  Whom  failing,  to  Samuel  Johnstone,  son  of  nysaid 

<  daughter,  Euphan  Cochran,  and  the  heirs-male  of  his  body;  whom 
'  failing,  to  any  other  son  to  be  procreated  of  the  body  of  my  daogh- 

*  ter,  the  said  Euphan  Cochran,  whether  of  her  present  or  any  fotare 

*  marriage,  and  the  heirs*  male  of  the  body  of  such  son;  whom&il- 

<  ing,  to  Archibald  Kerr,  third  son  of  my  daughter,  Margaret  Codi* 

*  ran,  now  deceased,  by  William  Kerr,  merchant  in  Leith,  her  has- 
f  band,  and  the  heirs-male  of  the  body  of  the  said  Archibald  Kerr; 

*  whom  failing,  to  Robert  Kerr,  eldest  son  of  my  said  danghtff 

*  Margaret,  and  the  heirs-male  of  his  body ;  whom  foiling,  to  Wil- 

*  liam  Kerr,  second  son  of  my  said  daughter  Margaret,  and  the  heirs- 


No.  83.  COURT  OF  SESSION.  427 

*  male  of  liis  body ;  whom  failing,  to  Thomas  Macmillan  Brown,  10  Mar.  1835. 
'son  of  my  said  daughter,  Jean  Cochran,  and  the  heirs-male  of  his    ^^«*V^ 
*bo(ly ;  whomfisuling,  to  the  heir  of  entail  then  in  possession  of  my  (^o^^ran  and 
(Jands  and  estate  in  and  about  Musselburgh,  and  the  succeeding  Otben. 
'kin  of  entail  to  that  estate,  as  contained  in  the  separate  deed  of 

*  entail  of  these  lands  above  narrated ;'  and  reserving  power  to  al- 
ter or  revoke. 

Of  the  same  date  with  the  preceding  deeds,  Mr  Cochran  execu- 
ted a  general  disposition  and  settlement,  upon*  the  following  narra- 
lire :  '  Whereas  1  have  settled  and  devised  my  estate  of  Ashkirk, 
\in  the  county  of  Roxburgh,  and  certain  other  lands  and  estate, 
'lying  in  the  county  of  Edinburgh  and  Haddington,  upon  Archi- 
^kdd  Cochran,  my  only  son,  in  fee,  and  the  heirs  of  his  body ; 
<whom  fiuling,  the  other  heirs  and  substitutes,  in  the  order,  and 
^onder  the  limitations  of  entail  specified  in  two  separate  deeds, 
^doly  executed  by  me,  of  the  date  of  these  presents ;  and  whereas 

*  I  have,  by  three  separate  settlements,  disponed  certain  subjects 
Mn  Musselburgh,  therein  mentioned,  to  each  of  my  daughters, 

*  Eophan  and  Jean,  and  to  Marion,  my  youngest  daughter,  since 

*  deceased,  and  their  issue ;  and  whereas  I  formerly  advanced  and 
'paid  certain  sums  of  money,  as  the  patrimonies  of  my  daughter, 

*  Margaret  Cochran,  on  occasion  of  her  marriage  with  Mr  Wil- 
MiamKerr;  of  my  daughter  Enphan,  on  her  marriage  with  Mr 

*  John  Johnstone  ;  and  of  my  daughter  Jean,  on  her  marriage  with 

*  Mr  Thomas  Brown  :  and  having  it  now  in  contemplation,  in  con- 
'sequence  of  the  decease  of  Marion,  my  youngest  daughter,  to 
'make  certain  additional  provisions  on  my  grandchildren  by  Mrs 
'  Kerr,  and  on  my  two  surviving  daughters,  Euphan  and  Jean ; 
'and  considering,  farther,  that  it  is  my  meaning  and  intention,  that 
'  the  said  Archibald  Cochran,  my  only  son,  if  he  survives  me,  shall 
'be  my  residuary  legatee,  after  discharging  my  debts,  legacies,  and 
'  provisions,  have  therefore  resolved  to  make  a  final  settlement  of 
'my  affairs,  in  manner  under  written.' 

Mr  Cochran  conveyed  to  Archibald,  his  son,  and  the  heirs  what- 
soever of  his  body,  whom  failing,  to  certain  substitutes,  his  lands  of 
Gilston  and  Overbrotherstone,  &c. ;  '  as  also,  all  and  sundry  lands, 
'  tenements,  and  other  heritages,  presently  belonging  to  me,  or  which 
'  shall  happen  to  belong  to  me  at  the  time  of  my  death,  other  than 
'those  now  settled  under  the  aforesaid  two  dispositions  of  entail,  and 
'  the  three  separate  dispositions,  in  favour  of  my  said  daughters,  be- 
'  fore  referred  to;'  as  also  his  whole  personal  property.  This  dispo- 
tttion  18  granted  under  burden  of  the  payment  of  '  all  my  just  and 
'  lawful  debts  and  funeral  charges ;  and  also  with  and  under  the 
'  burden  of  the  payment  of  the  following  additional  provisions  to  my 
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10  Mar.  1835.  *  grandchildren  by  Mrs  Kerr,  and  my  said  diiidren,  Eapfaemiaaid 

^^^V^    *  Jean,  viz.  to  Robert,  WiUiam,  Euphemia,  and  Jean  Kerr,  of 

Oo^ran  and    '  grandchildren,  by  my  daughter,  Margaret,  now  deceased,  to  eadi 

Others.  *  of  these  four,  the  sum  of  L.400  sterling  of  principal  money;  and 

<  to  Archibald  Kerr,  also  my  grandchild,  by  my  daughter  Margant,' 

*  the  sum  of  L.dOO/    These  provisions  are  declared  to  be  in  full  «l 
all  claims,  <  excepting  what  I  may  think  fit  ferther  to  bestow  on  mf 

<  said  sisters,  and  grandchildren  by  Mrs  Kerr,  of  my  own  free  wilL* 

Then  follow  a  variety  of  provisions  in  favour  of  other  ptrdci^' 
and  this  declaration :  *  And  in  order  to  render  tbia  present  settle* 

<  ment  the  more  effectual,  and  in  confirmation  also  of  my  tailzicij 
(  and  other  settlements  aforesaid,  I  do  hereby  nominate  andappoht 

*  Archibald  Cochran,  my  son,  and  the  heirs  of  bia  body,  what 

*  foiling,  the  other  heirs  and  substitutes  before  mentioned,  in  the 

*  order  aforesaid,  to  be  sole  executors  of  this  my  last  will  and  Mt* 

*  tlement,  with  full  power  to  take  possession,  confirm  and  adminii* 

*  trate,  according  to  law,  and  in  terms  hereof;  but  with  and  ooder 

<  the  burden  of  payment  of  my  debts,  provisions,  legacies  and  odieof 

*  before  and  after  mentioned,  and  under  the  qualities  and  oondi' 
( tions  thereto  annexed.* 

Then  follows  a  declaration,  on  the  import  of  which  the  qaestioo 
betwixt  these  parties  mainly  turned :  <  And  whereas  the  estate  aod^ 

*  funds,  real  and  personal,  hereby  settled  by  me  on  my  saidsooin^ 

<  fee-simple,  may  be  nearly  adequate  to  the  special  burdens  with' 

<  which  the  same  stand  charged,  as  well  as  the  foresaid  restricted 

<  provision,  therefore,  my  said  son,  by  accepting  hereof  or  mj  to* 

*  tailed  estates,  in  terms  of  the  settlements  thereof,  and  the  hdri 

<  succeeding  to  him  therein,  stand  pledged  and  engaged  as  afioie*  j 
^  said,  to  satisfy  and  procure  discharges  and  extinctions  of  evoy 

*  debt  and  obligation,  provision  and  bequest,  of  every  descriptioD) 

*  created,  or  contracted  by,  or  incumbent  on  me,  and  that  in  such 

<  habile,  proper  and  effectual  manner,  as  that  the  same  shall  heie- 

<  after  cease  to  exist,  or  afford  action  or  execution  against  my  es- 

*  tailed  estates.' 

The  above  declaration  is  followed  by  a  clause,  providing  a  spe- 
cial arrangement  for  payment  of  part  of  the  debts  out  of  the  reJsH 
of  one  of  these  estates,  in  these  terms :  ^  And  whereas  I  deem  it 

*  expedient,  for  the  purposes  after  mentioned,  that,  after  my  de« 

<  cease,  a  sum,  not  exceeding  L.500  per  annum,  shall  be  set  apart 

<  from  the  rents  and  revenues  of  the  estate  of  Ashkirk,  and  stocked 

<  out  at  interest,  until  a  capital  shall,  by  progressive  accnmulatioo, 

*  be  raised  therefrom  to  the  amount  of  L.6000,  the  capital  onginaUy 

<  assured  to  him  under  the  aforesaid  contract  of  marriage,  subject 

*  to  the  regulations  therein  mentioned ;  and  I  accordingly  direct 
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and  enjoin  the  same  to  be  so  done  at  the  sight  of  the  trustees  after  10  ifar.  1830. 
mentioned,  namely  William  Kerr,  John  Johnstone,  and  Thomas  ^^^V^^ 
Brown,  my  sons*in-law^  or  the  survivors  or  survivor  of  them,  who  cochran  and 
are  hereby  authorised  and  empowered  to  demand  and  recover  such  Others. 
sum  annually,  not  exceeding  that  before  specified,  from  the  rents 
of  the  said  estate  of  Ashkirk,  as  they  shall  deem  necesaary,  until 
the  aforesaid  capital  shall  be  raised  therefrom,  or  by  antidpationi 
by  larger  advances  to  that  end  and  purpose  being  voluntarily 
made  by  the  said  Archibald  Cochran,  my  son,  or  the  heirs  sue- 
ceeding  to  him,  and  to  see  the  same  laid  out  in  proper  securities, 
these  being  always  taken  and  devised  to  him  in  liferent,  and  also 
to  him  and  bis  heirs  and  assignees  in  fee,  but  in  trust,  for  the 
purposes  in  the  different  events  after  specified,  viz.  first,  In  the 
event  of  the  said  Robina  Cochran,  his  daughter,  being  excluded 
horn  the  succession  to  the  said  entailed  estates  of  Ashkirk  and 
Musselburgh  by  an  heir-male  of  his  body,  for  payment  to  her  of 
the  aforesaid  restricted  provision  of  L.4000  sterling,  in  terms  of 
her  mother's  contract  of  marriage,  the  surplus  or  remainder  of  the 
said  capital  being  in  such  case  at  his  absolute  disposal ;  but  in  the 
event  of  her  succeeding  to  the  said  entailed  estate,  in  de&ult  of 
heirs*male  of  his  (the  father^s)  body,  then,  and  in  such  case,  she 
shall  have  no  claim  to  that  provision ;  but  that  the  same  shall, 
together  with  the  surplus  of  the  said  L.6000,  belong  to  and  be 
at  the  disposal  of  her  father ;  and  she  shall  accordingly  be  bound 
to  make  up  titles  under  her  mother's  contract  to  the  said  special 
provision,  and  convey  the  same  to  him  and  his  disponees,  as  a  debt 
affecting  the  aforesaid  fund,  but  not  the  entailed  estate.' 
Codicils  were  added  to  the  general  settlement  by  Mr  Cochran, 
bestowing  additional  provisions  on  the  pursuer.  Miss  Kerr,  and  his 
other  grandchildren. 

On  the  death  of  his  father,  in  April  1812,  Archibald  Cochran, 
now  of  Ashkirk,  succeeded  to  the  two  entailed  estates,  and  also  to 
the  unentailed  lands  and  other  property  conveyed  by  the  general 
disposition.  Titles  were  completed  by  him  to  the  entailed  property, 
and  he  also  took  infeftment  under  the  disposition ;  but  the  several 
provisions  and  legacies,  under  the  burden  of  the  payment  of  which 
that  conveyance  was  expressly  made,  were  not  inserted  in  the  in- 
stmment  of  sasine,  and  were  not  created  real  burdens  on  the  unen-  ' 
tailed  lands. 

The  affairs  of  Mr  Cochran  became  embarrassed  some  years  after 
his  succession,  and  his  estate  was  sequestrated,  and  David  Paterson, 
acooontant  in  Edinburgh,  was  appointed  trustee.  Paterson  com-^ 
pleted  titles  to  the  unentailed  property,  and  to  the  bankrupt's  life«> 
rent  interest  of  the  entailed  estates,  for  behoof  of  tlie  personal  credi* 
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10  Mar.  1835.  tors  of  the  bankrupt     PatersoD  subsequently  resigned  the  trartM- 
ship,  and  Mr  Keith  was  chosen  his  successor. 

After  Mr  Cochran's  bankruptcy,  Miss  Kerr  iirougfat  aa  acdofiif 
constitution  of  her  provisions,  calling  Mr  Cochran  and  the  tratee 
on  his  sequestrated  estate  as  defenders,  and  she  obtained  decree  fat 
her  several  provisions.     This  decree  was  qualified  by  a  findiif^ 

<  that  the  pursuer,  on  receiving  payment  of  the  principal  sains  and 

*  interest,  or  a  dividend  thereon  from  the  sequestrated  estate  of  Ike 

*  said  Archibald  Cochran,  was  bound  to  assign  the  same,  or  oA 

<  part  thereof  as  should  be  paid,  to  the  person  paying  the  same;  ml 

*  assignation,  in  the  event  of  a  partial  payment  only,  not  iiiteiferii| 

<  with  the  pursuer's  right  to  recover  from  the  entailed  estate  of  tkl 

*  said  Archibald  Cochran,  or  otherwise,  payment  of  any  balance  rf 

*  principal  and  interest  which  should  remain  unpaid.'  In  viitKif 
this  decree,  the  pursuer  ranked  on  Mr  Cochran's  sequestrated  esM 
for  the  sum  of  L.983 : 4 :  10,  and  drew  a  dividend  of  L.119:d:l| 
being  at  the  rate  of  28. 6d.  per  pound,  with  bank  interest  Tkela^ 
lance  of  the  pursuer's  provisions  remains  unpaid. 

Miss  Kerr  accordingly  brought  the  present  action,  calling,  as^: 
fenders,  Mr  Cochran  of  Ashkirk,  the  trustee  on  his  seqaestntei; 
estate,  and  the  heirs-substitute  under  the  two  entails,  coDcludi^i 
to  have  it  found,  ^  that  the  foresaid  provisions  bequeathed  to^  aalj 
settled  upon  the  pursuer,  with  the  legal  interest  of  the  aane,  at; 
as  fixed  and  ascertained  by  the  foresaid  decree  of  constitution,  v-| 
der  deduction  always  of  the  said  dividends  or  other  sums  reoeini; 
in  part  payment  and  satisfaction  of  the  same,  form  a  burden  on  i^ 
said  fee  of  the  entailed  estates,  and  rents  and  proceeds  of  the  aD^i 
or,  at  least,  the  said  entailed  estates,  and  the  rents  and  prooeeii 
of  the  same,  are  liable  for  the  pursuer's  provisions,  as  aforesdJ; 
and  that  the  pursuer,  in  payment  and  security  of  her  said  pron*; 
sions  and  legal  interest  thereof,  is  entitled  to  institute  andfoUof 
forth  against  the  fee  of  the  «aid  entailed  estates,  and  the  reiK^ 
profits,  and  duties  of  the  same,  all  manner  of  real  diligence  cob* 
petent  by  law  against  real  property,  for  payment  orsecuritf  tf 
debt;  and,  in  particular,  that  the  pursuer  is  entitled  to  leadail|a' 
dication  against  the  said  entailed  estates,  for  the  said  provisiM 
principal,  interest  and  penalty,  under  deduction  aforesaid :  Or,  it 
least,  it  ought  and  should  be  found  and  declared,  by  decree  f«^ 
said,  that  the  said  Archibald  Cochran,  and  the  said  substitate  hens 
of  entail,  in  their  order,  as  they  may  successively  succeed  to, 
take  possession  of,  the  said  entailed  estates,  are  bound  and 
as  the  condition  of  holding  the  said  entailed  estates,  and  dra 
the  rents  and  proceeds  of  the  same,  for  and  according  to  their r^ 
spective  rights  and  interests,  to  satisfy  and  pay  the  foresaid  pi^ 


No.  83.  COURT  OF  SESSION.  431 

*  fidoaaf  bequeathed  to  and  settled  upon  tbe  pursuer,  with  the  legal  10  Mar.  leas. 

<  interest  of  the  same,  as  fixed  and  ascertained  by  the  foresaid  de-    ^'^^V^^ 

*  ate  of  constitution,  under  deduction  always  as  aforesaid :  And  it  o^ren  and 

*  oog^ht  further  to  be  found  and  declared,  that  the  said  William  Keith,  Others. 

*  as  trustee  on  the  sequestrated  estate  of  the  said  Archibald  Coch- 
}  las,  and  the  creditors  whom  he  represents,  are  not  entitled  to  take 

^  ^  any  benefit  or  advantage  from,  or  to  draw,  in  payment  of  their 
' '  debts,  any  part  of  the  proceeds  of  the  said  entailed  estates,  with* 

<  OQt  making  payment  of  the  said  provisions  bequeathed  to,  and  set- 
'. '  tied  upon  the  pursuer,  with  legal  interest  as  aforesaid :  And  the 
I'nme  being  so  found  and  declared,  the  said  Archibald  Cochran, 
Mand  the  said  William  Keith,  ought  and  should  be  decerned  and 
Hoidained  to  rank  and  prefer  the  pursuer  primo  loco  upon  the 
''rents  and  proceeds  that  have  been  already  drawn,  or  that  hereaf- 
i^  ter  may  be  drawn,  from  the  said  entailed  estates,  until  such  time 

'  as  her  said  provisions,  and  legal  interest  of  the  same,  fixed  and  as- 

*  eertained  as  aforesaid,  shall  be  fully  paid  and  discfaai^ed.' 

Separate  defences  were  ^ven  in  for  the  trustee,  and  for  the  sub- 
/ikitQte  heirs. 

!•    A  record  having  been  completed,  the  Lord  Ordinary  ordered 
Mses. 
K 

'    Pbaded  for  the  pursuer — 1.  The  deeds  of  entail,  and  the  ge-  Pursuer*s 
'  neial  disposition  and  settlement,  with  its  relative  codicils,  form  to-  ^^^ 
'getker  one  entire  and  joint  settlement  of  Mr  Cochran's  whole  means 
*aiid  estate,  heritable  and  moveable. 

2.  According  to  the  true  and  genuine  construction  of  those 
•  deeds,  the  two  entailed  estates,  as  well  as  the  estate  conveyed  by 
;  ^general  disposition  and  settlement,  are  liable  for,  and  subject  to, 
r  Monly  the  more  immediate  and  direct  debts  of  the  testator,  but 
F  >lio  the  provisions  and  bequests  of  every  description  left  by  him, 

fte  whole  of  which  form  a  burden  upon  his  succession,  as  well  en- 
vied as  unentailed  ;  and,  in  particular,  the  entailed  estates  are  liable 
fcr,  and  subject  to,  the  several  provisions  of  L.400,  L.100,  and 
I  L200,  settled  upon  the  pursuer,  with  interest 

3.  Archibald  Cochran,  and  the  other  heirs  of  entail  in  their  or- 
der, as  they  shall  succeed  to  the  entailed  estates,  are  pledged  and 
ci^ed,  and  bound  and  obliged,  by  the  fact  of  their  taking  up  the 
catailed  estates,  and  as  the  necedsary  and  indispensable  condition 
w  their  holding  the  same,  to  procure  discharges  and  extinctions  of 
^  debts  and  obligations  of  the  late  Mr  Cochran,  the  entailer,  and 
w  the  bequests  and  provisions  left  by  him,  and,  -in  particular,  the 
provirions  in  favour  of  the  pursuer;  and  in  the  event  of  th^  defender, 
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)0  Mar.  1835.  and  the  substitute  heirs  of  entail,  in  their  order,  fBtiiing  to  make  psf- 
ment  and  satisfaction  of,  and  to  procure  the  discharge  and  eziiD^ 
Cochran  and  ^^^  ^^  ^^  ^^^  debts  and  provisions,  and,  more  particularly,  of  the 
Q^^e'"'*  provisions  made  and  settled  upon  the  pursuer,  she  is  entitled,  in  se- 

curity, and  for  payment  of  these  provisions,  to  follow  out  against 
the  entailed  estates,  and  against  the  heirs  of  entail,  as  they  succes- 
sively take  the  entailed  estates,  all  action  and  execution  competent 
at  law,  in  security  and  payment  of  an  entailer's  debt 

4.  The  creditors  of  the  defender,  Mr  Cochran,  and  the  trustee 
upon  his  sequestrated  estate,  neither  were  nor  are  entitled  to  take 
any  benefit  or  advantage  from  the  entailed  estates,  nor  to  draw,  in 
payment  of  their  debts,  any  part  of  the  proceeds  of  the  entailed  es- 
tates, without  making  payment  of  the  debts  and  provisions  left  by 
the  entailer,  and  particularly  of  the  provisions  in  favour  of  the  jmr- 
Buer ;  inasmuch  as  the  discharge  and  extinction  of  these  debts  ani 
provisions  forms  the  express  and  necessary  condition,  under  wUch 
alone,  and  no  otherwise,  according  to  the  true  construction  of  the 
entailer's  settlements,  the  entailed  estatees  can  be  held ;  and  this  the 
more  especially,  that  if  these  debts  shall  remain  unpaid,  or  uixfe 
charged,  diligence  may  be  done  upon  them  against  die  entailed  es- 
tates ;  by  which  diligence,  contravention  and  irritancy  of  the  entails 
would  be  incurred,  and  the  estates  be  subject  to  be  evicted  and  m- 
ried  off  from  Mr  Cochran  and  his  creditors;  firskine  v.  WemysSi 
ISth  May  1829;  Hamilton  t;.  Bennett,  14th  Feb.  1832,  affirmed 
16th  Aug.  1833;  Bruce,  9th  June  1831;  Greirson,  16th  Maf 
1821. 


.Defender^a 
Pleas. 


It  was  pleaded  for  the  trustee  of  Archibald  Cochran — 1.  The 
pursuer  stands  in  no  better  situation  than  an  ordinary  creditor  of 
the  bankrupt ;  and  neither  at  common  law,  nor  by  the  conceptios 
of  the  various  deeds  of  settlement  executed  by  Mr  Cochran  senior^ 
is  entitled  to  adjudge  the  entailed  estates,  or  in  any  way,  director 
indirect,  to  maintain  to  any  extent  a  preference  out  of  the  reotaaod 
proceeds  thereof;  Ersk.  iii.  9.  1 1 ;  Hill  v.  Hunter's  Trustees,  Hth 
May  1818,  F.  C;  Eari  of  Stair,  19th  June  1827,  2.  WiLwaiSk, 
App.  624;  Ersk.  iii.  9.  12;  Robertson,  29th  July  1760,  3f.  8087; 
Ersk.  iii.  9.  46;  Wallace,  16th  May  1821,  F.  C 

2.  The  heirs  of  entail  are  not  bound  to  make  payment  of  the 
provisions  and  legacies  left  by  Mr  Cochran,  as  a  condition  of  their 
right  to  the  rents  and  proceeds  of  the  entailed  estates,  and  mndi 
less  of  the  pursuer's  claim  for  legitim. 

3.  The  right  vested  in  the  defender,  as  trustee  for  the  whole 
creditors,  to  the  life-interest  of  the  bankrupt  in  the  entailed  estate^ 
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11  preferable  to  any  right  which  the  pursuer,  by  adjudication  or  ]0  Mar.  1835. 
otherwise,  can  possibly  acquire ;  1.  Juridical  Styles^  232.  """^V^^ 

4  The  pursuer  must,  at  all  events,  assign  over  to  the  defender,  codirlii  and 
fcrbehoof  of  the  creditors,  the  security  she  may,  by  adjudication  or  Others, 
otherwise,  be  entitled  to  acquire  over  the  entailed  properties,  or  th& 
lentB  and  annual  proceeds  thereof;  Ernk,  ii.  12.  66;  Principles  of 
Iqmty,  p.  1 ;  2.  BeO,  288;  Hawkins,  28tfa  May  1800,  F.  C. ;  Sand- 
fori,  EnlaUsj  p.  270-2. 

Pleaded  for  the  substitute  heirs — 

1.  The  pursuer^s  provision  not  beinff  created  or  declared  a  real  Substitute 
hmden  upon  the  entailed  estate,  either  by  the  deed  of  entail  itself, 

or  by  the  general  disposition  and  settlement,  it  is  incompetent  for 
the  pursuer  to  have  it  found  and  declared  that  she  can  adjudge  the 
fce  of  the  entailed  estate  for  payment  of  her  said  provision. 

2.  There  is  no  declaration,  either  in  the  deed  of  entail,  or  in  the 
general  disposition  and  settlement  founded  on,  which  effectually 
inposes  upon  the  heirs  of  entail,  by  their  succeeding  to  and  taking 
fonession  of  the  entailed  estates,  an  obligation  to  pay  the  pursuer's 

Bank.  iii.  8.  47.  and  50 ;  ErsL  Princip.  iii.  9.  4 ;  Stair^  iii.  8. 
89;  ErA.  iii.  9.  12 ;  Hill  v.  Hunter's  Trustees ;  £.  of  Stair,  19th 
iue  1827 ;  1.  Bank.  iii.  5. 60,  69  ;  Ersk.  iii.  8.  52 ;  Stair,  iii.  5. 17. 
i0.21 ;  Craufurd,  M.  2578 ;  Nasmyth,  25th  June  1672,  2.  Brown's 
&p.  659;  Fount.  547;  Walls,  10th  Feb.  1700,  3561;  Allan, 
25th  Jan.  1715,  Ersk.  iii.  3.  61 ;  iii.  8.  53 ;  Innes,  13th  Jan.  1773, 
(3567);  Ersk.  iii.  9.  46;  Robertson,  29th  July  1760. 

Upon  advising  the  cases,  the  Lord  Ordinary  pronounced  this  in- 
teriocator ; 

*  The  Lord  Ordinary  having  considered  the  closed  record,  the 
'  rerised  cases  for  the  parties,  and  whole  process,  finds,  That  the  three 
'deeds  executed  by  the  late  Archibald  Cochran  on  the  3d  August 

*  1809,  refer  to,  and  are  connected  with  one  another,  and  must  be 
'  viewed  as  constituting  one  settlement  of  his  estate  :  finds,  That  in 

*  the  general  disposition,  which  must  be  regarded  as  the  last  of  these 
'  deeds,  and  as  forming  the  completion  of  the  settlement,  Archibald 
'  Cochran  expressly  declares :  <  Whereas  the  estate  and  funds,  real 
*'  uid  persona],  hereby  settled  by  me  on  my  said  son,  in  fee  simple, 
''maybe  nearly  adequate  to  the  special  burdens  with  which  the 
"  nine  stand  charged,  as  well  as  the  foresaid  restricted  provision ; 
'*  therefore  my  said  son,  by  accepting  hereof,  or  my  entaHed  estates, 

la  terms  of  the  settlements  thereof,  and  the  heirs  succeeding  to 

2  £2 


484 


DECISIONS  OF  THE 


No.  8a 


Kerr  v. 
Cochran  and 
Others. 


10  Mar.  1835.  <<  him  therein,  stand  pledged  and  engaged,  as  aforesaid,  to  Batufy 
*'  and  procure  discharges  and  extinctions  of  every  debt  and  oblign- 
**  tion,  provision,  and  bequest  of  every  description,  creafrdandooih 
<<  tracted  by  or  incumbent  on  me ;  and  that  in  such  habile^  proper, 
**  and  effectual  manner,  as  that  the  same  shall  hereafter  cease  to 
*^  exist,  or  afford  action  or  execution  against  my  entailed  estata/ 

*  finds,  That  this  declaration  necessarily  implies  that  the  entaiM 

*  estates  were,  by  the  entailer,  intended  to  be  subject  not  to  Ui 

*  debts  only,  but  to  his  legacies,  and  that  the  institutes  and  heinof 

*  entail  were  bound  to  pay  off  these  legacies  as  well  as  the  debt^  is 

*  order  to  clear  thefae  entailed  estates :  finds,  That  this  declaratiQi 

<  is  followed  by  a  clause,  providing  a  special  arrangement  for  pajr* 

<  ment  of  part  of  the  debts  out  of  the  rents  of  one  of  these  estateii 

*  but  finds  no  evidence  in  the  deeds,  that  the  liability  of  the  entdel 

*  estates,  or  heirs  of  entail,  was  intended  to  be  limited  to  the  efict 

*  of  this  provision :   finds.  That  the  above  declaration  cannot  be 

*  held  pro  mm  scripto  ;  nor  effect  be  denied  to  the  intention  of  tkl 

*  maker  of  the  deeds  appearing  thereby :  therefore  finds,  That  ds 

<  entailed  estates  are  liable  to  be  affected  for  payment  of  the  legs' 

*  cies  libelled,  in  the  same  way  as  for  payment  of  the  entailer's  debts; 

*  and  finds,  That  the  said  estates  being  so  liable,  the  pursuer  is  pre* 

*  ferable  on  the  rents  of  these  estates  to  the  defenders,  who  daui 

*  only  by  virtue  of  assignation  to  those  rents  from  the  heir  of  en* 

*  tail :  finds,  decerns,  and  declares  in  terms  of  the  first  oonclusiaB 

*  of  the  libel :  finds  no  expenses  due  to  either  of  the  parties.' 

Both  defenders  reclaimed* 

The  Coi/rf  appointed  counsel  to  be  heard  in  their  presence;  asd 
allowed  a  minute  to  be  given  in  for  the  substitute  heirs,  in  reguJ 
to  the  application  of  the  rents  and  funds  intromitted  with  by  tk 
trustee  for  Archibald  Cochran,  and  answers  to  be  lodged  for  tke 
trustee*  Thereafter  counsel  were  farther  heard  upon  the  nuitten 
contained  in  the  minute  and  answers. 


Opinion  of 
Court 


At  the  final  advising,  the  Lord  Justice-Clerk, — After  considering 
<the  able  arguments  in  the  hearing,  together  with  the  cases,  1 
have  been  induced  to  alter  the  opinion  which  I  was  at  first  indioed 
to  form  upon  this  question. 

It  is  indispeusible  to  attend  to  the  nature  of  the  action.  The  por* 
suer  is  one  of  the  legatees  of  old  Mr  Cochran,  pursuing  for  her  own 
interest  alone.  But  there  are  a  great  many  others  in  the  same  sitos- 
tion.  She*  brings  her  action  to  try  the  question,  how  far  herprori- 
sion  can  be  made  effectual  against  the  fee  of  the  estates,  and  Archi- 
bald Cochran's  right  as  heir,  and  the  other  heirs  subsidiarily.   1^ 
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is  in  regard  to  the  entailed  estates  alone  tke  question  has  been  10  Mar.  18.15. 
raised.  ^^^^'^^ 

Kerr  v 

We  must  lay  entirely  out  of  view  the  points  discussed  in  the  cochnn  and 
minute  and  answers  relative  to  tlie  proceeds  of  the  unentailed  pro-  Others. 
perty»  which  passed  to  Archibald  Cochran,  the  present  heir,  jand  opinion  of 
have  been  expended  by  him.     The  liability  of  the  unentailed  sue-  Court. 
cession  cannot  come  under  the  abstract  question,  now  alone  raised, 
as  to  the  liability  of  the  entailed  estate*     Keeping  in  view  the 
nature  of  the  action,  and  looking  to  the  findings  of  the  Lord  Ordi- 
nary, I  have  no  hesitation  in  concurring  in  the  first  of  these  findings, 
namely,  that  these  deeds  must  be  viewed,  and  taken  in  combination, 
and  construed  as  one  settlement  of  affiiirs  by  Mr  Cochran. 

Then,  as  to  the  important  findings,  by  which  the  Lord  Ordinary 
holds  these  provisions  to  be  effectual  against  the  entailed  property, 
I  must  confess,  when  the  case  came  first  before  us,  my  opinion  was, 
that  the  intention  of  the  testator  was  as  assumed  by  the  Lord  Ordi* 
nary.  But,  on  considering  more  anxiously  the  terms  of  the  several 
clauses  founded  on,  (which  I  admit  cannot  be  held  pro  non  scriptis,) 
I  am  satisfied  that  it  was  not  the  intention  of  Archibald  Cochran 
to  render  his  entailed  estates  liable  for  these  provisions,  and  that 
they  cannot  be  considered  in  the  light  of  entailer's  debts,  forming 
a  burden  on  the  lands  entailed.  In  providing  for  the  payment  of 
these  legacies,  there  can  be  no  doubt  that  the  testator  understood 
there  was  an  ample  sufficiency  of  funds  arising  out  of  his  other 
property.  We  have  settled,  by  a  judgment  of  this  Court,  that 
the  trustees  are  bound  to  appropriate  L.500  a*year,  as  a  fund  to 
meet  the  provisions  for  which  the  sinking  fund  was  created ;  and 
the  creation  of  that  fund  shews  Mr  Cochran  had  not  formed  an 
over  estimate  of  his  available  funds.  But,  so  far  from  intending 
that  the  fee  of  his  entailed  properties  should  be  liable  for  these  pro^ 
visions,  the  reverse  is  evident  A  personal  obligation  is,  in  the  \ 
strongest  terms,  laid  on  his  son,  and  done,  too,  in  such  a  way  as  to 
protect  the  entailed  properties,  so  that  they  should  not  be  affected 
by  these  provisions ;  and  the  intention,  therefore,  evidently  was, 
that  the  fee  might  not  be  encroached  on,  although  the  burdens 
should  be  effectual  against  the  heir  personally,  and  each  heir  in 
succession. 

Had  the  testator  intended  to  lay  these  burdens  on  the  fee,  he 
could  easily  have  done  so  in  express  terms;  but  his  declaration 
falls  short  of  making  them  express  burdens.  I  am  satisfied  not  only 
that  these  provisions  were  not  deckred  to  be  burdens  on  the  fee,  but 
also,  from  the  cases  referred  to^  that  this  could  not  have  beeq^effec- 
tually  done,  unless  there  had  been  the  most  clear  and  unquestionable 
intention  expressed  of  creating  them  real  burdens. 
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10  Afar.  1835.      The  legatees  delayed  proceeding.     If  they  had  done  so  imlll^ 

diately,  they  could  have  made  their  debts  effectual  against  Ardh 

bald  Cochran,  when  taking  these  properties.     He  was  allowed  to 

take  up  the  estates  without  the  provisions  having  been  made  Tail 

burdens,  and  no  steps  were  taken.     There  was  thus,  in  the  fint 

place,  no  intention  by  Archibald  Cochran ;  and,  secondly,  the  pio- ; 

visions  were  not  made  real  burdens.    The  case  of  Lord  Macdonl^  ] 

in  which  Lord  Glenlee  was  in  the  minority,  was  different  In  dot  { 

case,  there  was  not  only  a  manifest  intention  to  impose  the  oUip*^ 

tion,  but  the  second  Lord  Macdonald  did  nothing  to  counteract  tke. 

obligation  imposed  upon  him. 

I^tord  MedioyTL — I  agree  in  the  view  that  is  taken  of  these  tkni 
deeds,  which  are  executed  unico  contextu,  and  bear  reference  to  each: 
other,  that  they  are  to  be  viewed  as  if  all  their  provisiom  wm\ 
contained  in  a  single  deed ;  and  I  think  the  general  settlement  19: 
expressly  made  as  a  final  settlement  of  his  afiairs,  and  in  coD&nM^i 
tion  of  his  tailzies  and  other  settlements. 

The  entails  contain  no  provision  as  to  his  debts,  provisions^  9t\ 
legacies ;  but  the  general  disposition  specially  dispones  Gibton  fli| 
Brothers  tone,  under  a  prohibition  to  sell  gratuitously,  but  under  tkj 
burden  of  debts  and  funeral  expenses,  and  certain  additional  pravt 
sions  to  his  grandchildren,  appoints  his  son,  whom  foiling,  theotki 
heirs,  executors  and  residuary  legatees,  <  but  with  and  under  tkl  i 

*  burden  of  the  payment  of  my  debts,  provisions,  legacies,  andothcfS 

*  before  and  after  mentioned.'  While  his  object  unquestionably  WM^  i 
that  these  provisions  should  be  effectual,  I  thmk  it  quite  clear  kj 
intended  that  they  should  be  paid  out  of  the  other  means  and  estate^ ; 
rather  than  the  entailed  estate.  Then  follows  the  clause,  upon  tke : 
meaning  and  import  of  which  the  present  question  turns. 

Upon  this  I  beg  to  remark,  1.  If  by  this  clause  it  was  originallf 
intended  to  impose  upon  the  heirs  in  the  entailed  estates  the  bordd 
of  provisions  and  bequests  which  the  tailzies  did  not  impose,  and  tk 
law  would  not  impose,  it  is  the  most  awkwardly  worded  clause  1  em 
met  with.  The  clause  seems  to  me  to  have  been  framed  to  relate 
if  not  solely,  certainly  mainly,  to  the  provision  for  raising  L6000 
from  the  rents  of  Ashkirk,  to  meet  the  marriage-portion  in  hisscHi'f 
contract  of  marriage.  It  begins  with  referring  to  the  said  contract 
of  marriage,  and  the  sum  of  L.6000,  to  be  restricted  in  a  certain 
event  to  L.4000 ;  and  whereas^  by  the  predecease  of  the  wife,  tliifl 
event  had  occurred ;  and  whereas  the  estate  and  funds,  hereby  set- 
tled, may  be  nearlj/  adequate  to  the  special  burdens  and  the  r^ 
stricted  provision.  Now,  after  such  a  narrative  as  this,  and  vken 
he  was  to  follow  it  up  with  providing  a  fund,  out  of  the  rents  of 
Ashkirk,  to  raise,  by  progressive  accumulation,  the  sum  of  L6000, 


No.  83.  COURT  OF  SESSION.  437 

it  might  rather  have  been  expected,  that  instead  of  imposing  the  10  Mar.  1835. 
burden  of  beqaests  on  the  entailed  estates,  if  any  thing  was  said  at    ^^^v^^ 
•II  abottt  them,  it  should  rather  have  been  a  declaration  that  the  e^^ran  and 
entailed  estates  were  not  to  be  burdened  by  them,  as  in  fact  the  Oiiicrs. 
tailzies  did  not  so  burden  them.      But,  instead  of  distinctly  bur-  opiuion  of 
dening  the  heirs  of  entail  by  such  words  as  these,  I  hereby  ex-  Court. 
Iresaly  burden  them  with  payment  of  every  debt  and  obligation,  pro- 
fiiion  and  bequest;  the  words  are,  Therefore  my  said  son,  by  ac* 
•epting  hereof,  or  my  entailed  estates,  &c.  stand  pledged  and  engaged, 
if  t^msaidy  to  satisfy  and  procure  discliarges,  &c.  so  as  not  to 
liFect  the  entailed  estate. 

Now,  although  I  do  not  mean  to  say  the  words,  or  my  entailed 
liCdifef,  are  to  be  held  pro  non  scriptis,  or  that  due  effect  is  not  to  be 
igiYen  to  them,  I  am  satisfied  they  had  not  been  in  the  original 
lAaftof  the  deed,  and  had- been  added  without  much  consideration. 
JUad  the  clause  without  these  words,  and  they  express,  what  is  true, 
dot,  on  accepting  this  general  disposition,  the  disponee  stands 
ifledged  to  satisfy  these  provisions  and  bequests,  which  it  is  declar- 
Uhe  is  pledged  to  do  as  (foresaid,  which,  not  only  from  these  limit* 
!  lag  words,  only  applies  to  what  is  provided  in  the  previous  part  of 
%k  deed,  but  also  because  no  such  burden  is  mentioned  in  the 
llher  two  deeds.  Hence,  as  originally  drawn,  it  could  not  be  in- 
tended to  apply  to  the  tailzies,  which  impose  no  such  obligation. 

Bot  holding  that  the  clause  imports  a  substantive  provision  for 
ysfment  of  this  bequest,  it  may  be  useful,  before  inquiring  as  to  its 
dect  upon  the  entailed  estates,  <Hr  the  heirs  succeeding  to  them,  to 
Mdder,  2.  What  is  the  import  or  amount  of  the  burden  on  the 
l^erty  conveyed  under  the  general  disposition,  upon  which  it  is 
^questionably  laid  ?  The  disp<Hiee  is  to  take,  under  burden  of  pay- 
vent  of  certain  specified  provisions ;  but  these  are  not  specially 
Mumerated  in  the  instrument  of  sasine.  Now,  in  such  a  case,  they  1 
tK  not  burdens  on  the  fee  made  real  by  infeftment ;  neither  are 
^  conditions  or  qualifications  of  the  disponee's  right,  but  merely 
kardens  imposed  upon  him,  importing  a  mere  personal  obligation 
to  pay.  I  am  not  satisfied  he  ever  meant  to  make  them  real,  even 
over  these  unentailed  lands.  There  is  no  clause  obliging  the  heir 
ta  insert  them  specially  in  the  sasine ;  and  it  appears,  that  after 
inoviding  for  the  provision  in  the  marriage-contract,  he  left  more 
pcnonal  property  than  sufficient  to  pay  his  L.8000  of  provisions. 

^  It  is  admitted  that  the  provisions  are  not  constituted  real 

vudena  on  the  entailed  estates ;  and  here,  before  going  further, 

^  wonld  be  proper  to  advert  to  the  conclusion  of  the  summons,  and 

what  the  Lord  Ordinary  has  found. 

The  first  eonclusion  contains  an  alternative.     It  concludes,  that 
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10  Mar.  la^.  the  provision  to  the  pursuer  forms  a  burden  on  the  fee  of  die  en- 
tailed estates,  and  rents,  and  produce  of  the  same ;  or,  at  least,  the 
said  entailed  estate,  and  the  rents  and  proceeds,  are  liable  for  the 
provisions ;  and  that  the  pursuer  is  entitled  to  use  all  manner  of 
real  diligence,  and,  in  particular,  adjudication  against  the  entailed 
estates  and  rents ;  and  theh  there  is  a  conclusion  as  to  fbtdre  hem 
of  entail.  The  Lord  Ordinary  has  given  etfect  to  the  altemaliTe  tf 
the  first  conclusion,  not  finding  the  provision  a  burden  on  the  entaded 
estates,  but  that  they  are  liable  to  be  affected  in  the  same  way  ai 
for  an  entailer's  debts ;  and  that  the  pursuer  is  preferable  on  the 
rents  to  the  defender,  who  has  only  an  assignation  to  the  rents  from 
the  heir  of  entail. 

This  provision  then  is  assimilated  to  an  entailer's  debt;  batk 
has  no  resemblance  to  such.     A  debt  is  a  burden  contiaeted  by  m 
person  binding  himself  to  pay  as  well  as  his  heirs.   Here  the  ppm* 
sion  is  never  binding  on  the  ancestor,  but  is  a  burden  imposed  hf 
him  upon  his  heir.     It  is,  in  short,  an  injunction  upon  his  k^  ts* 
pay  a  sum  of  money,  the  burden  of  which  he  did  riot  impose  upm 
himself,  and  which  the  heir  has  neglected  to  obey.     I  do  not  think 
that  the  creditor  in  this  obligation,  by  doing  diligence  upon  it  widuB 
three  yeats  of  the  grantor's  death,  would  secure  a  preference  again! 
the  proper  creditors  of  the  son.     But  it  is  said,  the  heir  of  entn^ 
by  accepting  the  entailed  estates,  stands  pledged  and  obliged  t» 
satisfy  the  provision.     Be  it  so ;  but  still  this  is  merely  a  personal 
obligation  on  the  heir,  which  may  entitle  the  creditor  in  it  to  affeel 
the  rents  of  an  entailed  estate,  or  the  fee  of  an  unentailed,  like  any 
other  funds  belonging  to  the  heir;  but  it  creates  no  nextOj  nor  givca 
\  a  real  lien  over  the  estates  themselves,  in  aid  of  the  right     It  is 
not  made  a  condition  of  the  grant,  nor  even  a  burden  on  the  dispfr- 
sition— simply  a  burden  on  the  heir.     Besides,  the  heirs  who  aie 
thus  said  to  stand  pledged  and  engaged  to  satisfy  these  providoai 
are  also  *  to  procure  discharges,  so  that  the  same  shall  bereafker 
c  cease  to  exist,  or  afford  action  or  execution  against  tke  entailed 
*  estates ;'  so  that  the  declaration,  that  they  are  pledged  to  pay, 
seems  introduced,  not  with  the  view  of  burdening  the  estate,  but 
with  the  expressly  opposite  intention,  that  they  should  not  affect 
the  entailed  estates.     It  is  not  said  that  this  is  to  be  done,  so  that' 
they  shall  cease  to  affect  the  entailed  estate,  as  if  he  intended  or 
understood  that  previously  they  did  so ;  but  the  debt  is  to  cease,  and 
a  discharge  to  be  taken,  so  as  not  to  afford  action  against  the  entailed 
estate.     The  expressed  intention  of  the  grantor  throughout  is,  that 
payment  shall  be  made  from  his  other  property  — not  the  entailed 
estates. 

It  is  held,  however,  that  this  declaration  as  to  the  disdiarge 
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npiies  that  the  entailer  inC&nded  his  entailed  estate  to  be  subject  10  Mar.  1835. 
to  these  provisions,  and  that  the  heirs  were  bonnd  to  pay  them  oflF    ^^^V^^ 
to  clear  the  entailed  estates.     But  I  do  not  think  this  inference  q^^m  and 

lOond.  Othere. 

It  was  argued,  that  this  injunction  applied  only  to  debts  which  q  .^^.^^  ^^ 
id  affect,  or  might  be  made  to  affect  the  entailed  estate,  of  which  Court. 
Aere  are  some;  and  in  this  way  this  difficulty  was  supposed  to  be 
gstover.    But,  according  to  my  idea,  the  injunction  applies  to  the 
yrondons  as  well  as  debts ;  and  that,  as  the  deed  lays  on  the  heirs 
Ae  harden  of  paying  them,  whether  debts  or  provisions,  it  further 
J^poses  the  obligation  of  taking  discharges,  in  extinction  of  them, 
10  88  not  to  keep  them  up  as  burdens  against  the  entailed  estate, 
vkieh  otherwise  the  heir  might  have  done,  if  he  had  not  been 
;«pre8sl7  prohibited  from  doing  so,  as  was  found  in  the  case  of 
.Onawford,  11th  March  1809;  and  such  an  obligation  is  quite  con- 
rdrtent  with  the  burden,  being  one  wholly  personal  on  the  heir, — 
Meed  naturally  follows  from  its  being  so ;  and  that  it  neither  is  a 
Itrden  upon  the  estate,  nor  in  any  event  was  ever  to  be  permitted 
■tl  become  80. 

;  It  is  not  necessary  to  discuss  how  far  the  creditor  might  have  af- 
ifieted  the  bankrupt's  interest  in  the  entailed  estate.  No  attempt 
Im  been  made  to  do  this  prior  to  the  adjudication  of  this  right  by 
Ae  trustee,  which  seems  to  have  been  done  in  a  competent  form ; 
lad  after  the  real  right  thus  vested  in  his  person,  a  mere  personal 
tfeditor  cannot,  by  any  diligence,  improve  his  right,  so  as  to  obtain 
I  preference  over  the  trustee's  infeftment,  for  behoof  of  the  creditors. 
The  trostee  who  adjudges  a  debtor's  right,  it  has  often  been  argued, 
kkes  it  tantum  et  tale  as  it  was  in  his  person :  he  does  so,  but  it  is 
M^ing  to  the  extent  of  the  real  right  in  the  debtor  at  the  time, 
ttd  a  personal  obligation  can  have  no  effect  against  the  legally  con- 
'  iitnted  diligence  of  a  creditor,  or  of  a  trustee  for  them.  There- 
fete,  as  this  appears  to  me  to  import  no  higher  than  a  personal  ob- 
ligation on  the  heir,  and  cannot  have  the  effect  of  an  entailer's  debt, 
I  cannot  see  how,  by  any  diligence,  it  can  be  made  preferable  to 
4e  right  acquired  by  the  trustee. 

I^d  Meadawbank, — After  the  most  anxious  consideration  of  this 
caoie,  my  inclination  was  to  agree  with  the  opinion  of  the  Lord  Or- 
dinary; and  having  again  maturely  weighed  the  arguments  submit- 
M  to  as,  I  stili  concur  in  the  opinion  given  by  his  Lordship,  that 
uese  provisions  must  be  effectual  as  burdens  upon  the  entailed 
^tes,  and  that  Archibald  Cochran  took  up  these  estates  under  an 
*ugation  to  discharge  the  provisions. 

I  throw  entirely  out  of  view  the  amount  of  these  provisions. 
The  obligation,  if  good  in  one  respect,  must  be  so  in  every  other. 
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10  Afar.  18.3o.  The  grounds  of  my  opinion  then  are, — In  the  first  place,  I  hold  that 

^'^^V^^    these  different  documents  must  be  considered  as  forming  one  deed, 

CQdiran  and    ^^^  ^^^^^  ^^^  clause  in  one  must  be  taken  as  if  repeated  in  the 

Others.  Others.    If,  then,  these  different  deeds  are  to  be  viewed  as  one  set* 

Opinion  of      tlement,  I  may  just  refer  to  what  your  Lordships  have  done  aboot 

Court.  the  sinking  fund  of  L.500  annually,  as  highly  important  in  deciding 

this  case.    There  is,  it  will  be  attended  to,  no  declaration  as  to  dHl 

fund  in  the  Ashkirk  estate,  but  in  the  settlement  only.     Yet  tke 

Court  have  held  tliat  the  entail  of  Ashkirk  is  so  qualified  by  tint 

declaration,  that  a  sum  from  the  rents  must  be  laid  aside  to  meet 

that  burden  imposed  by  the  general  settlement     It  has  thus  bees 

held  that  this  sum,  as  a  sinking  fund,  has  been  as  adequately  pro* 

vided  for  as  if  it  had  formed  part  of  the  Ashkirk  deed  of  entail,  aad 

that  the  clause  rides  over  the  whole  deeds* 

In  the  next  place,  I  have  never  been  taught  that,  in  constniing 
a  settlement,  no  precise  form  of  words  is  necessary,  in  order  to  indi- 
cate  the  intentions  of  the  granter.    Courts  of  law  must  gatlier  bom 
the  expressions  actually  used  what  construction  the  instrumeil 
admits  of.     We  must  here,  therefore,  as  in  other  cases,  gather  ths 
/  meaning  from  the  whole  context.     The  question  must  be  treated 
\  exclusively  as  one  of  intention,  and  not  whether  these  provisioiii 
1  have  been,  in  legal  form,  made  real  burdens,  but  whether  Mr 
I  Cochran,  in  executing  these  deeds,  did  not  mean  that  parties  takuf 
(  his  estates  should  be  liable  for  these  provisions.     Here,  then,  the 
nature  of  the  settlements  ought  to  be  considered.    He,  the  testator, 
no  doubt,  favours  his  son  and  his  heirs ;  but  he  shows  an  equally 
anxious  wish  to  provide  for  all  descendants  of  his  own  body.   There 
are  strong  expressions,  which  tend  to  satisfy  me  that  he  did  not  OMtti 
to  leave  the  legatees  to  be  dependent  entirely  on  the  proceeds  ef 
the  unentailed  estates.    He  says,  in  relation  to  the  first  class  of  prs* 
visions,  I  have  left  what  may  be  nearly  sufficient  to  meet  these  spe- 
cial burdens  out  of  my  fee-simple  property ;  but,  at  a  subsequent 
date,  he  goes  on  to  make  additional  provisions,  which,  if  the  unea- 
tailed  estates  had  only  been  nearly  sufficient  to  meet  the  original 
provisions,  would  have  more  than  exhausted  those  unentailed  pnn 
perties.     The  providing  of  the  sinking  fund  shews  Mr  Cochran's 
understanding  at  the  time,  that  the  estates  would  otherwise  iiare 
been  responsible  for  the  whole;  and  he  accordingly  provides  for  the 
accumulation  of  L.500,  so  that  the  estates  may  not  be  affected. 

Then  comes  the  clause  mentioned  by  the  Lord  Ordinary,  by 
which  the  estates  are  said  to  be  pledged  as  aforesaid,  for  the  liqui- 
dation of  the  debts  and  provisions.  Had  the  clause  stopped  there, 
we  might  not  have  been  able  to  collect  sufficient  evidence  of  inten* 
tion ;  but  the  clause  goes  on,  *  against  my  entailed  estates,'  &c. 
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and  thus  we  have  got  his  declaration)  that  the  provisions  had  been  lo  Mar.  1835. 
placed  upon  the  precise  same  footing  as  his  debts.     And  the  ques-     '^"^V^^ 
(ion  which  we  have  to  answer  is  this,  was  it  incompetent  to  place  ^^^^^  ^„j 
them  on  the  same  footing  ?   If  it  had  been  incompetent,  I  should  others, 
have  concurred  with  your  Lordships.     But  as  there  is  no  reason  ^T"!      ^ 
why  it  should  be  held  incompetent,  and  as  the  testator  has  stated  Court, 
what  his  will  and  intention  was,  I  cannot  agree  to  sustain  the  de- 
fences. ^ 

Lord  Glenke, —  I  agree  with  the  majority.     No  doubt  these  dif-  I 
ferent  deeds  must  be  viewed  in  the  light  of  one  entire  settlement 
But  the  question  arises,  whether  provisions  embraced  in  one  of  these 
deeds  can  be  held  to  apply  to,  and  become  real  burdens  on,  the  lands  * 

&posedof  in  the  other  deeds.  As  to  the  intention  of  the  testator, 
my  idea  is,  that  fie  thought  he  had  left  funds  sufficient  to  meet  these 
yroyisions,  and  he  accordingly  goes  on  to  provide  a  sinking  fund  to 
Beet  other  provisions.  It  was  not  natural  for  him  to  contemplate 
a  deficiency,  and  lay  on  a  burden  in  consequence;  for  the  whole 
tenor  of  the  declarations  in  the  deeds  is,  take  care  and  do  not  make 
these  provisions  a  burden  on  my  estates ;  his  impression  being,  that 
diere  were  ample  funds  otherwise.  It  was  natural  for  him,  however, 
to  say,  that  unless  I  take  the  heirs  bound,  they  may  make  away 
vith  the  funds,  and  thus  the  burden  might  fall  on  all  the  future 
heirs.  He  therefore  wished,  and  provided  accordingly,  that  these 
provisions  should  be  immediately  extinguished,  in  order  to  prevent 
nch  a  contingency,  and  thus  expediting  his  real  intention,  so  that 
Ae  burdens  should  be  immediately  annihilated.  It  would  be  against 
tD  rule  to  disappoint  the  intentions ;  and  there  is  no  room  for  hold- 
Bg  that  he  placed  these  provisions  on  the  same  footing  as  his  pro- 
per debts. 

'  The  Lords  having  resumed  consideration  of  the  reclaiming  notes.  Judgment. 
'  with  the  whole  proceedings,  and  heard  counsel  in  their  presence, 
'alter  the  interlocutor  of  the  Lord  Ordinary  complained  of:  find, 

*  That  the  declarations  in  the  general  disposition  and  deeds  of  entail, 
'executed  by  the  late  Archibald  Cochran  on  the  dd  August  1809, 
'founded  on  by  the  pursuer,  do  not  import  as  his  intention  that  the 

'  tetates  entailed  by  him  should  be  liable  to  the  payment  of  theTe-^ 
gacies,  or  voluntary  provisions  bequeathed  by  him,  in  the  same 
'  numner  as  his  own  onerous  debts:  find.  That,  under  the  settlements 
'  in  question,  the  pursuer  has  no  right  or  title  to  affect  the  entailed 
'  estates  for  payment  of  her  legacies :  find,  in  respect  of  the  title 

*  completed  by  infeftment  in  the  person  of  the  trustee  on  the  se- 
questrated estate  of  the  present  heir  of  entail  in  possession,  she 

'  has  no  preferable  right  to  the  rents  of  the  estate,  to  the  preju-i 

*  diee  of  the  trustee,  and  the  personal  creditors  whom  he  represents. 
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Judgment, 


and  that,  in  the  sequestration  of  his  estate,  she  must  rank  as  a  per- 
sonal creditor  thereon ;  therefore  sustain  the  defences  for  tke 
trustee,  and  assoilzie  him  from  the  whole  conclusions  of  the  libel : 
find  no  expenses  due  to  any  of  the  parties,  and  decern ;  and,  quoad 
ultra,  remit  to  the  Lord  Ordinary.' 

Lord  Ordinary,  Mackenzie.  Act.  Hutherfiard,  loory.  James  Jlfflfcohi,  S.  S.  C. 

Agent.       Alt.  Skene  and  Cowan,  Dean  o/Fac  (Hope,)  and Mtbte,      Dminlhm 
fr  CampbeU,  W.  S.  Warren  K  Sonde,  W.  S.  Agents.         R.  Oerk. 

R. 


FIRST  DIVISION. 


No.  LXXXIV. 


nth  March  1835. 


GARDNER 

affainsf 
GRANT. 

Public  Office. — Macer* — Act  of  Sed.  Uth  March  1791. — 
Pactum  illicitum. — Founds  that  a  party  holding  tfie  offiee  rf 
fnacevj  under  Mrs  Tindal  Bruce,  ajs  coming  in  place  of  Maneri^ 
ofReidie,  wlio  had  a  grant  of  the  office  from  the  Crown,  was  en4 
titled  to  a  proper  remuneration^  and  action  refused  on  cm  agreemesd 
not  having  this  effect. 

The  family  of  Moncrieff  of  Reidie  held  a  hereditary  right  of  macer- 
ship  in  the  Court  of  Session,  in  virtue  of  a  feudal  grant  in  1489^ 
which  was  confirmed  by  a  royal  charter  in  1690,  and  ratified,  in 
the  following  terms,  in  Parliament,  in  1693:  ^  Their  Majesde% 
for  clearing  of  the  right  of  the  said  heritable  office,  and  making 
the  same  effectual  in  all  time  coming,  have,  by  the  said  charter, 
given  and  granted  full  power  and  privilege  to  the  said  George 
Moncrieff,  during  his  lifetime,  and,  after  his  decease,  to  the  said 
John  Moncrieff,  his  son,  and  his  foresaids,  in  all  time  coming,  to 
nominate  and  present  one  of  the  four  ordinary  macers  before  the 
Lords  of  Council  and  Session,  fit  and  qualified  for  the  same  office, 
for  whom  the  said  George  and  John  Moncrieff  shall  be  answer- 
able.' 

This  right,  with  the  barony  of  Myres,  was  sold  by  Moncrieff  of 
Reidie  to  the  late  Mr  Bruce  of  Falkland,  to  whom  succeeded  the 
present  Mrs  Tindal  Bruce ;  and  in  the  rental  on  which  the  purchase 
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vas  made,  there  was  included  the  sum  of  L.45  paid  annually  by  11  Mar.  1835. 
the  maoer  to  Mr  Moncrieff.  '^^■v^^ 

On  a  vacancy  occurring  in  the  maoenhip  in  1830,  Mr  and  Mrs  g^^  "• 
T.  Bhice,  with  a  view  of  benefiting  the  pursuer,  Gardner,  (who, 
from  holding  another  situation,  could  not,  in  person,  execute  the 
faties  of  a  macer,)  g^nteda  commission  in  favour  of  the  defender, 
Graot,  on  the  understanding  that  he  should  pay  annually  to  them 
the  usual  sum  of  L.45,  and  a  like  sum  of  L.45  yearly  to  the  pur- 
loer,  the  whole  salary  being  L.130  per  annum,'  besides  the  fees  of 
«ffiee,  the  average  amount  of  which  was  not  specified ;  and  Grant 
aecordiDgly  granted  a  bond  to  that  effect 

The  defender  having  refused  to  make  payment  of  the  sum  of 
L45  to  the  pursuer,  in  terms  of  the  agreement,  the  present  action 
V89  raised,  for  the  purpose  of  compelling  him  to  fulfil  it 

In  defence  it  was  pleaded — That  the  agreement  was  pactum  il- 
fidtam,  and  could  not  be. confirmed;  and,  2.  That  the  defender 
kiiog  been  misled  by  the  pursuer  with  regard  to  the  fees  and  emo- 
ImoeDts  of  the  office,  which  were  greatly  exaggerated,  he  was  not 
kimd  to  give  effect  to  the  arrangement 

The  Lord  Ordinary  having  ordered  cases, 

The  pursuer  pleaded — ^The  stipulation  in  question  is  not  pac*  Pursuer's 
tm  illicitum.  It  does  not  relate  to  any  office  which  was  not  le-  ^^^*^* 
gaily  saleable  both  before  and  after  the  49th  of  Geo.  IIL  It  re* 
lites  to  an  heritable  office,  an  estate  of  inheritance,  and  therefore 
itdoes  not  fall  under  any  of  those  rules,  to  which  the  plea  main- 
tuned  by  the  defender  applies,  but  falls  under  the  exception  to 
vUeh  Lord  President  Blair  adverts  in  the  case  of  Thompson  v. 
Dove,  16th  Feb.  181L  Though  doubts  seem  to  have  been  enter- 
tuned  as  to  this  heritable  office  before  the  statute  1693,  whereby 
the  right  to  it  was  fully  confirmed  and  ratified  in  Parliament,  it  has, 
from  that  time,  downwards  to  the  present  date,  been  uniformly  re- 
cognised ;  and  accordingly,  in  the  stat  1.  and  2.  Geo.  IV.  c.  38» 
S^  which  provides  salaries  to  the  macers,  ^  including  the  one  by 
'  hereditary  right,  or  his  deputy,'  this  heritable  right  is  again  ex- 
pressly realised  by  the  Legislature.  Similar  contracts  have  been 
sustained  even  as  to  offices  which  were  not  saleable ;  Haldane  v. 
De  Maria,  6th  March  1812;  Young  v.  Thompson,  9th  Feb.  1759, 
^.  9525.  The  English  case  of  Sparrow  v.  Reynold,  6.  Dowlqnd 
^  Biflandj  364,  establishes  the  point,  that,  with  regard  to  a  sale- 
d)le  office,  such  an  agreement  as  that  now  founded  on  is  legal, 
and  nuiy  be  enforced  by  a  court  of  law,  provided  there  be  sufficient 
oridence  that  it  was  made  with  the  knowledge  and  concurrence  of 
tke  patron. 
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11  Mar.  1835.  Pleaded  by  the  defender —  I.  The  arrangement  libelled  on  is 
not  actionable,  as  it  is  a  pactum  illicitum,  contrary  to  the  law  and 
policy  of  the  country,  as  was  ruled  in  the  analogous  case  of  TboiD|h 
son  V.  Dove,  16th  Feb.  1811,  and  various  prior  authorides  there- 
in referred  to ;  see,  in  particular,  the  Lord  Chancellor's  opioioo  in 
the  House  of  Lords,  in  the  case  of  Sir  Robert  Anstruther,  23d 
Feb.  1802,  annexed  to  the  report  of  Thompson  v.  Dove. 

The  Courts  on  advising  the  cases,  appointed  copies  of  the  whoif 
papers  to  be  laid  before  the  other  Judges,  with  the  viewofthdr 
giving  their  opinion  on  the  following  question,  ^  whether  the  agree* 
*  ment  libelled  on  is  legal  and  actionable  ?* 

The  following  opinions  were  returned : 


Opinion  of 

Consulted 

Judges. 


Lords  Mackenzie^  Medwyn^  Corehouse^  Fullertan  and  Manemff^ 
In  this  case  it  appears  that  Moncrieff  of  Reidie,  holding,  in  vipi 
tue  of  a  feudal  grant  dated  in  1483,  hereditary  right  to  a  lDace^' 
ship,  this  right  was  confirmed  and  explained  by  royal  charter,  datfli' 
in  1690,  ratified  in  Parliament  in  1693.     By  this  last  grant,  <  their 
Majesties,  for  clearing  of  the  right  of  the  said  heritable  offoe, 
and  making  the  same  eJOTectual  in  all  time  coming,  have,  by  tie 
said  charter,  given  and  granted  full  power  and  privilege  to  tke 
said  George  Moncriefi^,  during  his  lifetime,  and,  after  his  decease^ 
to  the  said  John  Moncrieff,  his  son,  and  his  foresaids,  in  all  tiai 
coming,  to  nominate  and  present  one  of  the  four  ordinary  macof 
before  the  Lords  of  Council  and  Session,  fit  and  qualified  ftf 
the  said  oflSce,  for  whom  the  said  George  and  John  Monciief 
shall  be  answerable.'     This  right  was  all  along,  by  the  law  rf 
Scotland,  alienable,  and.  was  acquired  by  Moncrieff  of  Reidie  bf 
a  progress  of  alienative  conveyance  from  John  Scrymgeonr,  to 
whom  the  original  grant  had  been   made.     From  Moncrieff  of 
Reidie  it  was  purchased  for  a  price  by  Mr  John  Bruce,  to  wImmi 
succeeded  Mrs  Tyndal   Bruce.       It  appears  to  us,  that  nnder 
the  terms  of  this  grant,  fairly  interpreted,  the  right  was  not  a  mere 
patronage  of  the  office  of  an  ordinary  acting  macer,  but  an  heitSr 
tary  right  of  macership,  with  a  power  of  naming  a  deputy.    Tbiii 
we  think,  appears  not  only  from  the  form  of  th^^  original  grant,  vA 
the  confirmation  of  the  grant  of  hereditary  macership  to  the  grantee 
himself,  but  most  especially  from  the  provision,  that  the  feudal  grao* 
tee  shall  be  answerable  for  the  ordinary  macer  he  appoints  to  do 
the  duty, — a  responsibility  never  attaching  to  a  mere  patrooi  al- 
ways to  a  principal  appointing  a  deputy.     And  this  respondbilitv, 
we  observe,  has  by  this  Court  been  clearly  understood  not  to  be 
nominal ;  for  the  executor  of  Alexander  Mitchell,  macer  named  by 
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Mr  MoDcrieff  of  Reidie,  having  melted  down  his  mace,  the  Court,  1 1  Mar.  1835. 
by  Act  rf  Sederant  4th  March  1760,  ordered  Mr  Moncrieff  <  to     ^"^V*^ 
•provide  Francis  Scott,  the  successor  of  Alexander  Mitchell,  with  c^an"^'  ^ 

'a  proper  mace  against  the  12th  June/   And  on  the  I7th  June  1760,      ^ 

•the  doers  for  Mr  MoncrieflF  of  Reidie  delivered  into  the  Court  the  coisliUef 

•mace appointed  ;*  see  Acts  of  Sederunt,  14th  March  and  17th  June  Judges. 

1760.  And  we  observe  that  the  same  view  is  taken,  not  only  by  the 

Commissioners  on  the  Courts  of  Justice  in  Scotland,  who  state  that 

tie  of  the  macers  *  acts  as  deputy'  under  Mr  Moncrieff,  but  in  the 

ietof  Parliament  1.  and  2.  Geo.  IV,  c.  88,  which  speaks  of  <  the  whole 

'leren  macers,  including  the  one  by  hereditary  right,  or  his  deputy.' 

We  therefore  think  that  the  right  of  Mrs  Tyndal  Bruce  is  that 

of  an  hereditary  office,  with  the  power  of  appointing  a  deputy, 

fe  whom  the  principal  is  to  be  responsible.     Such  being  the  na* 

iBie  of  the  right  to  the  office,  we  conceive  that,  according  to  the 

ineral  law  of  Scotland,  it  is  not  unlawful,  but  recognised  as  legal, 

fir  die  prbcipal  to  make  a  contract  with  his  deputy,  by  which,  in 

Imk  way,  the  profits  of  the  office  are  divided  between  them.     It 

il  indeed  obvious  that  such  hereditary  offices  cannot  be  exercised 

tteept  by  deputy  ;  and  that  it  is  not  possible  to  expect  either  that 

the  principal  will  allow  the  deputy  to  draw  the  whole  profits,  while 

ki  has  the  responsibility  for  the  proper  appointment  and  exercise  of 

Ike  duty,  or  that  the  deputy  will  undergo  the  trouble  of  that  exer* 

liie  without  reward.     We  believe  that  such  contract  is  almost 

tlways  made  in  cases  of  such  deputation,  and,  so  far  as  we  know, 

hm  never  been  found  to  be  illegal.     Accordingly,  the  act  49th 

fieo.  ill,  c  126,  for  preventing  the  sale  and  bickerage  of  offices, 

npreasly  provides,  <  that  nothing  in  this  act  contained  shall  extend, 

*erbe  construed  to  extend,  to  prevent  or  make  void  any  deputation 

*  to  any  office  in  any  case  in  which  it  is  lawful  to  appoint  a  deputy, 
/  or  any  agreement,  contract,  bond  or  assurance  lawfully  made  in  re- 

'ipect  of  any  allowance,  salary  or  payment  made  or  agreed  to  be 
^made  by  or  to  such  principal  or  deputy  respectively,  out  of  the  fees 

*  er  profits  of  such  office.'  It  is  true  that  in  this  case  the  royal  g^ant 
&eet8  the  Lords  of  Session  to  receive  the  nominee  of  Moncrieff  of 
Beidie  <  to  the  said  office  of  macerie,  and  fees,  salaries  and  casual^ 
'  ties  thereof.'  But  we  think  it  would  be  unreasonable  to  interpret 
Ail  claose  as  meaning  any  tUng  further  than  that  the  acting  macer, 
<v  deputy,  should  be  allowed  and  empowered  to  draw  the  ordi^ 
^  fees  of  the  office  from  the  public.  We  have  no  idea  it  was  at 
^t  intended  to  exclude  the  principal  macer  from  sharing  those 
l^ts  after  they  were  drawn.  Accordingly,  it  seems  to  be  admit- 
^)  that  as  far  back  as  memory  goes  the  practice  has  always  been, 
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II  Mar.  1835.  that  Moncrieff  of  Reidie  and  his  successors  bave,  in  fact,  shared  the 
profits  of  this  office,  by  a  contract  made  by  the  principal  with  the 
acting  or  deputy  macer  on  occasion  of  his  appointment ;  and  so 
fully  was  this  understood  to  be  unobjectionable,  that  Mr  Bruce  pur- 
chased the  heritable  office  for  a  price  calculated  with  reference  to 
the  emolument  thus  derived  by  the  hereditary  macer,  as  part  of  the 
rental  of  the  estate  to  which  the  feudal  office  was  attached.     On 
the  whole,  then,  we  are  satisfied  that  it  was  competent  for  Mrs 
Tyndal  Bruce,  with  concurrence  of  her  husband,  when  a  vacancy 
of  this  ordinary  or  acting  macership  occurred,  to  fill  it  up  by  an  ap- 
pointment, accompanied  by  a  contract  for  sharing  the  profits ;  and 
we  see  no  restriction  to  which  they  were  liable  except  this,  that  they 
were  bound  to  appoint  a  fit  person  to  do  the  duty,  and  so  to  leave 
as  much  of  the  profits  to  the  deputy  as  would  induce  such  compe- 
tent person  to  accept  and  properly  exercise  the  duty.     They  did, 
accordingly,  nominate  the  defender,  and  accompanied  his  nomina- 
tion with  a  contract,  by  which  he  was  bound  to  pay  to  themselves 
L.45  per  annum,  and  to  the  pursuer,  as  their  donee,  another  sum  of 
L.45  annually,  retaining  to  himself  the  surplus  of  the  profits  as  the 
reward  of  the  acting  or  deputy  macer.     The  defender  accepted  of 
the  office,  and  it  is  not  stated  that  he  is  not  a  fit  person,  or  has 
not  properly  exercised  the  duty.     We  therefore  do  not  see  any 
thing  illegal  in  his  appointment  and  contract     The  circumstance, 
that  instead  of  paying  the  whole  L.90  to  the  principal,  the  deputy 
pays  half  of  it  to  a  donee  of  the  principal,  we  think  is  very  plainly 
irrelevant     We  see  no  objection  to  the  particular  mode  in  which 
the  profits  are  agreed  to  be  shared,  more  than  would  have  existed 
if  this  object  had  been  effected  in  any  other  form  whatever.     We 
therefore  think  that  the  question  submitted  to  us  must  be  answered 
in  the  affirmative. 

Lords  Juitice'Clerk,  Glenlecy  Meadawbank^  and  Cringletie. — By 
the  titles  in  virtue  of  which  the  proprietor  of  the  estate  of  Myres 
is  now  vested  with  the  heritable  right  of  nominating  one  of  the 
macers  of  the  Court  of  Session,  it  appears  to  us,  that  nothing  more 
is  thereby  truly  conferred,  than  the  right  of  appointing  or  present- 
ing to  the  Court  a  fit  and  qualified  person  for  discharging  the  duties 
of  an  ordinary  macer.  The  Crown  charter  of  5th  July  1828  con- 
veys to  Mr  and  Mrs  Bruce,  all  and  haill  the  lands  and  barony  of 
Myres,  and  as  an  appendage  to  the  barony,  ^  Officium  clavigeri  et 

<  armorum  sergeandi  coram  Dominis  Concilii  et  Sessionis,  cum  po- 

<  testate  et  privilegio  nominandi  et  presentandi  unum  ex  quatuor 

<  ordinariis  clavigeris  coram  diet  Dominis  Concilii  et  Sessionis, 
*  cum  usitatis,  feodis,  salariis  et  casualitatibus  ejusdem.'     The  na- 
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tare  of  the  right  is  more  fully  detailed  in  the  first  report  of  the  H  Mar.  1836. 
Cooimiasioners  on  the  Courts  of  Justice  in  Scotland ;  but  although  ^^^^'^^'^ 
it  ia  there  stated  that  the  family  of  Myres,.  in  whom  the  office'  of  Qrunt. 

me  of  the  macecs  of  the  Court  of  Session  is  heritably  vested,  haa(    — ^ JT 

poaseneid  it  as  a  pertinent  of  lands  secured  by  infeftment,  with  the  consulted 
WDsl  fees,  salaries  iahd  casualties  of  the  office,  aiid  that  in  present*  Judges. 
mg  ooe  of  the  ordinary  macers,  who  is  received  by  the  Court,  and 
lels  as  deputy  under  bis  constituents,  the  proprietor  of  Myres  has 
fir  some  time  been  in  the'nse  of  receiving  L.45  a-year  out  of  the 
ilioe,  yet  there  is  nothing  there  stated,  indicative  of  the  existence 
|f  aay  right  or  usage  of  exacting,  over  and  above,  any  further  de- 
inctioD  from  the  emoluments  of  the  office,  for  the  use,  either  of  the 
iMprietor  of  Myres,.  or  of  any  one  else  whom  he  might  choose  to 
mmr.  We  observe  that,  in  1810,  the  Court  had  thought  the 
ittnre  of  this  right,  and  the  practice  of  exacting  the  above*men- 
idoed  sam,  to  be  a  matter  of  so  much  importance,  as  to  require 
lie  appointment  of  a  committee  of  their  number  to  inquire  into 
1^  sod  that  a  report  was  made  by  that  committee,  and  approved  of 
If  the  Court;  bat  no  farther  steps  were  taken  thereon.  Whether 
ffv  light  of  the  proprietor  of  Myres,  to  reserve  the  above  propor- 
1|ni  of  the  emoluments  of  the  office,  may  or  may  not  be  well  founded, 
Ik  are  not  now  called  upon  to  give  any  opinion  in  regard  to  it. 
INt  Emitting  that  the  heritable  right  of  the  patronage  of  the  office 
Illegally  saleable,  we  do  not  consider  that  the  actual  nomination  of 
Mttcer,  or  the  empluments  of  the  office,  can,  on  each  vacancy^ 

t legally  n»de  the  subject  of  sale,  as  we  can  discover  no  grounds 
bolding,   that,   either  under  the  original  confirmation  of  the 
Ittntin  1690,  by  which  power  was  given  <  to  name  and  present 
fme  of  the  ordinary  macers  of  the  Court  of  Session,  who  is  to 
fWe  right  to  the  usual  fees,  salaries  and  casualties  of  the  office^' 
>r  the  ratification  in  Parliament  in  1693,  which  is  narrated  in  the 
fliers,  or  the  Crown  charter  of  1628,  any  power  of  selling  the 
Pfpomtment  of  macer,  or  of  appropriating  any  part  of  its  emolu- 
MitB  to  a  third  party,  was  thereby  conferred  upon  the  grantee. 
Jt  is,  indeed,  quite  manifest,  that  if,  by  a  private  stipulation,  the 
Mder  of  this  office  could  legally  be  burdened  with  the  payment 
tf  the  sum  claimed  in  this  action,  the  emoluments  might,  on  the 
*Be  prindple,  be  still  farther  frittered  away,  so  as  to  leave-  next 
te  nothing  to  the  person  actually  performing  its  duties,  and  conse- 
|pKQdy  to  render  him  totally  unfit  for  the  situation,  and  make  it 
■■*P«rati?e  upon  the  Court  to  refuse  to  receive  him. 

We  are  dierefore  disposed  to  view  the  transaction  which  took 
plwe  at  the  appointment  of  the  defender,  Alexander  Grant,  to 
vnlch  the  patrons  were  parties,  as  very  similar  in  its  nature  to 

VOL.  X.  2  F 
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II  Mar.  1035.  wbat  oceurred  in  the  case  of  Dove  v.  ThompBOB^  16tk  Feb.  IBll, 
in  whidi  the  reservation  of  a  part  of  the  emoluments  of  the  dEee 
of  keeper  of  the  Parliament-Hoose»  in  faronr  of  an  individnsl  iriio 
had  been  a  candidate  for  the  situation,  by  the  interference  •(  &• 
Magistrates  of  Edinburgh,  who  held  the  right  of  presentatioiiiia 
pronounced  by  this  Court  to  be  a  pactum  illicitnm.  CaneiiniB^ 
therefore,  as  we  do,  in  the  sentiments  expressed  by  the  Lord  Pn* 
sident  in  that  case,  we  are  of  opinion  tliat  the  agreement  IibdU 
on  in  the  present  case  is  not  I^al  or  actionable* 

When  the  case  came  again  to  be  advised  with  these  opbion)  i 
majority  of  their  Lordships,  viz.  Lords  Craigie  and  Balgity,  va«  | 
indined  to  concur  in  the  opinion  of  those  Judges  who  held  Ik  i 
agreement  as  actionable,  while  Lord  Gillies  agreed  with  the  ote  j 
Judges  *•  But  before  giving  judgment,  a  doubt  was  stated  itmi 
the  bar,  how  £sr  the  opinions  already  given  were  deeiabe,  as  ikif  ^ 
were  directed  rather  to  the  question,  how  frr  sudi  an  oUigslirti 
as  that  set  forth  by  the  pursuer  was  to  any  eflbet  relevant,  ndiitj 
than  to  the  mode  of  disporiog  oi  thfa  particular  case,  in  the  eitfi? 
of  its  being  ascertained,  by  proof  or  otherwise,  that  the  share  of  Alj 
emoluments  left  to  the  defender  was  inadequate  to  his  decent  flf"*^ 
port  and  appearance  in  the  office. 

The  tbtirt;  accordingly,  *  before  answer,  allowed  the  defender  i^ 

<  put  in  a  minute,  stating  the  facts  which  he  avers  and  offers  to  prsvt) 

*  relative  to  the  amount  of  the  remuneration  which,  under  theagree*| 

<  ment  in  question,  he  draws,  as  inadequate  for  a  person  exeidofj 
« the  office  of  macer,'  ftc.  ^ 

In  this  minute  it  was  stated,  that  the  whole  emoluments  of  AiJ 
office,  including  fees  as  well  as  salary,  were  not,  on  an  areng^! 
equal  to  L.140  a-year ;  and  reference  was  farther  made  to  the  A4i 
of  Sederunt  11th  March  1791,  which,  in  reference  tothisnaee^ 
ship^  contains  the  following  proviso:  <  And  whereas  theoficerf 

<  one  of  the  macers,  or  the  right  of  presenting  him,  is  beredte]f) 
^  and  has  been  in  use  to  be  exercised  by  a  deputy,  the  said  Lm^ 
^  do  hereby  declare,  that  the  fourth  share  of  the  said  addittonal  to 

*  upon  emoluments,  and  upon  bills  of  suspension  and  adrooti^ 
^  which  is  meant  to  be  appropriated  to  the  said  macers,  shall  bebflf 

*  to  the  said  deputy  alone,  and  no  part  thereof  to  the  prindpili 

<  and  that,  in  time  coming,  no  deputy  shall  be  allowed  to  (Md^ 
^  in  tiie  said  office,  until  it  be  explained,  upon  oath,  if  reqin'M 

<  what  transaction  has  been  made  between  the  principal  and  tk 
« deputy,  and  until  the  Court  is  satbfied  that  the  deputy  is  to  kate 


*  The  Lord  President  was  absent. 
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*a  raffieieiit  and  reaionable  allowance  for  eaabling  liim  to  exercise  ii  Mar.  1835. 
« Ihe  duties  of  the  offiee.'  ^**'*V^^ 

The  Cowrie  after  advisiog  this  minute,  with  answers,  and  ordering  q^^^^  ^'  ' 
additioDal  eases,  remitted  the  same  to  the  other  Judges,  and  request- 
ed their  Lordahips  to  reeonsider  the  opinion  £Drmerly  given  by  them, 
sad  Is  return  their  rensed  answer  to  die  question  submitted  to  them ; 
and  the  foUowii^  <qpijiions  were  returned : 

Lords  MedwyHf  Cofthmuej  FuBerton  and  Mancreiff** — We  have  Opinion  of 
neoQsidered  our  opinion  formerly  g^ven,  with  the  benefit  of  tlie  addi-  juages. 
tioa&l  cases  now  lodged  for  the  parties.     The  single  question  still 
pat  to  us  is,  *  whether  the  agreement  libelled  on  is  legal  and  ac- 
^tioDahle?  And  we  remain  of  opinion  that  the  agreementis  legal, 
sad  that  action  is  oonpetent  upon  it* 

-  Whatever  views  may  be  entertained  as  to  the  expediency  of  the 
aW  recognising  such  rights,  it  is  certain  that,  from  the  earliest 
^nrisd  of  our  law  till  the  present  time,  as  well  as  in  the  laws  of 
MnH  of  the  countries  of  Europe,  certain  offices,  some  of  greater  and 
HMne  of  less  importance,  have  been  acknowledged  as  offices  of  in* 
«keritBAce  or  of  fee,  as  contradistinguished  from  offices  which  are 
.aot  of  ioheritimce,  but  personal  and  simply  of  trust ;  see  Craig, 
iii*  2.  15,  and  every  later  authority*  Such  offices  of  inheritance 
jdave  these  qualities,  that  they  are  legitimately  the  source  of  pro* 
fit  sad  permanent  emolument  to  the  proprietor  in  the  fee ;  that  they 
■  My  be  sold  or  alienated ;  that  they  may  be  adjudged  by  creditors 
.1  frr  payment  of  their  debts ;  that  they  may  be  the  subjects  of  sub* 
b&adations;  that  the  proprietor  in  the  fee  may  act  either  by  him- 
.'lelforby  adeputy. 

This  sobject  was  very  fully  and  minntely  investigated  in  the  re« 

,  ported  case  of  Sir  James  Cockburn  v.  Sir  William  Codcburn,  July 

10.and3a  1747,  (Mor.  150,  157.)     The  question  was,  whether 

the  heritable  office  of  usher  to  the  King  conld  be  adjudged  for  debt; 

md  the  Court,  though  put  in  doubt  at  first  by  speculative  arguments, 

*  athttt  came  to  aU  but  a  unanimous  judgment,  sustaining  the  adju- 

wtuHB,  on  seeing  a  condescendence,  the  heads  of  which  are  given 

b  Falconer's  Report,  (Af.  p.  162,)  shewing  the  long-establbhed  and 

ptdiipnted  practice  of  the  law  in  regard  to  titles  of  this  kind  in 

^Ateea  distinct  cases.    The  last  example  in  the  list  is,  ^  Progress  of 

'  titles  to  the  office  ofmacer  and  King's  Serjeant'     In  the  later  case 

^  Stewart  o.  Campbell,  Jan*  17.  1782,  the  same  office  of  heritable 

>>her  was  found  to  have  been  effectually  subfeuecL 

*  I^wd  Mackenafl^  who  had  concurred  ta  the  opioion  formerly  given  by  these  Judget, 
"M  now  in  Ihe  First  DiTiiioii. 

2f2 
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11  Mar.  1835.  The  principle,  therefore,  being  clear  as  to  the  peculiar  nature  of 
such  offices  of  inheritance,  we  are  decidedly  of  opinion,  both  on 
the  terms  of  the  title  produced,  and  the  practical  recognition  of  it 
from  time  immemorial,  that  the  office  described  in  the  ebarten  as 
*  Officium  clavigeri  et  armorum  serjeandi  coram  Dominos  Conciln 
^  et  Sessionis,'  is  an  office  of  fee  and  inheritance  of  this  chamrter 
in  law.  And,  accordingly,  we  do  not  imderstand  it  to  be  doubted, 
that  it  has  been  validly  alienated  by  the  former  proprietiM*,  and  ao> 
quired  by  onerous  purchase  by  Mrs  Tindal  Bruce. 

One  ^  the  privileges  of  this  office  is  that  of  acting  by  deputy, 
or,  as  expressly  given  by  the  charters,  of  naming  one  of  the  ordi- 
nary macers  of  the  Court  of  Session.  The  right  to  do  so  has  ai^ 
cordingly  been  recognised  ever  since  the  date  of  the  grant,  and  the 
only  title  which  the  defender  in  this  action  possesses  depends  on 
that  right. 

But  the  legal  power  and  competency  of.  the  hereditary  officer  is 
the  fee  to  transact  with  the  deputy  whom  he  so  appoints,  in  regard 
to  the  emoluments  of  the  office,  is  inherent  in  the  nature  of  the  o^ 
iice  itself,  and  has  at  all  times  been  acknowledged  by  the  Court.  What 
circumstances  or  qualities  the  Court  may  be  entitled  to  require^  at 
necessary  to  the  legal  fitness  of  the  person  for  the  discharge  of  die 
duties  required  of  the  acting  macer,  before  admitting  him,  is  a  ques- 
tion not  at  all  involved  in  the  single  point  submitted  for  our  opinion. 
The  question  is,  whether  a  particular  agreement  into  which  the  de- 
fender deliberately  entered  with  the  pursuer,  acting  by  the  exprev 
mandate  and  authority  of  the  principal  macer,  is  so  tainted  with 
illegality,  that  the  Court  must  deny  action  altogether  for  enforcing  it? 
We  cannot  answer  that  it  is  not  legal  or  actionable,  consistently 
either  with  the  view  we  have  of  the  nature  of  the  office,  or  with  the 
undoubted  practice  of  the  Court  up  to  this  time* 

The  Act  of  Sederunt  of  11th  March  1791,  which  has  now  beoi 
referred  to,  does,  in  our  view  of  it,  very  strongly  confirm  our  o|M- 
nion.  It,  in  the  first  place,  in  express  terms  declares  the  office  of 
macer  to  be  hereditary,  and  the  acting  macer  to  be  merely  a  deputy. 
<  Whereas  the  office  of  one  of  the  macers,  or  the  right  of  presenting 
^  him,  is  hereditary,  and  has  been  in  vse  to  be  exercised  by  a  deputy^* 
&c.  In  the  second  place,  it  appropriates  the  new  or  additional  fees 
per  expressnm  to  the  deputy,  implying  that,  without  this,  he  mi^t 
have  been  legally  required  to  account  for  them  to  the  principal  macer 
under  existing  agreements  between  them.  But  the  third  part  of 
the  act,  in  our  opinion,  puts  the  question  as  to  the  legality  of  such 
transactions  at  rest ;  for  it  in  express  terms  recogntBes  them  as  in 
themselves  lawful,  and  only  provides  this  salvo  against  them,  as 
otherwise  binding  between  the  parties,*  that  no  deputy  shall  be 
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cemd  till  it  be  explained  to  the  Court,  oh  oath  if  required,  <  what  1 1  Mar.  1835: 

*  transacHan  has  been  made  between  the  principal  and  deputy^  and    ^^^"/^ 
^  until  the  Court  is  satisfied  that  the  deputy  is  to  have  a  sufficient  Qran?.^'  ^ 

*  and  REASONABLE  oUowance  for  enabling  him  to  exercise  the  duties      ^  ;     ■ 

*  of  the  office/     This  enactment  distinctly  recognises  the  legality  of  consulted 
neh  transactions ;  and  it  as  distinctly  supposes  that  the  principal  Judges, 
may  lawfiByy  by  transaction,  reserve  a  portion  of  the  emoluments 

to  Uinself ;  for  it  only  contemplates,  that  a  sufficient  and  reasonable 
tBowmce  be  left ;  and  the  substantive  provision  made  is  only  a  de- 
clared purpose  or  rule  for  the  Court  itself,  inferring  nothing  like  a 
mdlity  in  any  particular  transaction,  as  between  the  parties  them-* 
lelres. 

In  the  present  case,  the  Court  might  have  called  for  disclosure 
of  the  transaction  before  admitting  the  defender,  and,  on  the  prin-p 
aple  of  the  act,  they  might  have  refused  to  admit  him,  if  they  thought 
the  idlowance  inadequate.  But  we  do  not  see  that  they  could  have 
dene  any  thing  else,  unless  there  was  undue  delay  in  appointing  a 
|»oper  macer,  with  a  sufficient  allowance.  What  may  be  the  effect, 
h  regard  to  the  power  of  the  Court,  of  the  defender  having  been 
admitted  without  inquiry,  while  he  discharges  the  duties  correctly, 
and  to  u>hat  effect  this  action  should  be  ultimately  sustained,  are 
qaestions  not  involved  in  the  point  put  before  us.  We  are  only  of 
iipinioii,  that  there  is  nothing  illegal  in  the  transaction  itself  to  bar 
Ktion  for  implement  of  it. 

And  it  fiarther  appears  to  us,  that,  whatever  may  be  in  the  power 
ar  competency  of  the  Court,  when  the  state  of  the  case  is  made 
hoown  to  it,— as  to  which,  or  any  thing  to  follow,  we  are  not  called 
apon  to  give  any  opinion, — neither  the  provision  of  the  Act  of  Se^ 
derunt,  nor  the  principle  of  it,  can  afford  any  defence  to  this  de- 
fader  against  the  demand  for  implement  of  his  own  deliberate  con- 
tiact  And,  indeed,  while  we  rest  our  opinion  on  the  principle  al- 
Kady  explained,  we  should  also  think,  that  if  the  defender  were  al- 
^ed  to  state  such  a  plea,  or  the  Court  should  refuse  implement  to 
the  poraner,  the  consequence  ought  to  be,  that,  by  thus  entering 
iato  an  agreement  by  which  he  secured  the  appointment,  and  then 
openly  breaking  his  engagement,  he  rendered  himself  unfit  to  hold 
dieofficie. 

l^>rds  JusttcC'Clerkf  Glenlee^  and  MeadowbanA^-^We  have  consi- 
dered the  minute  and  answers,  and  additional  cases  in  this  cause, 
<^red  to  be  laid  before  us  by  the  Judges  of  the  First  Division,  and 
obeerring  that  no  new  or  additional  question  has  been  submitted  to 
^  we  have  only  now  to  state,  that  we  have  seen  no  reasons  in  the 
pleadinga  that  have  last  been  transmitted,  for  altering  the  opinion 
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11  Mar.  1835.  we  have  already  delivered  upon  the  only  qaestion  on  whidi  it 
required. 

Ijords  Jeffrey  and  Cockbum. — We  concur,  on  the  whole,  in  tlM 
opinion  of  the  Lord  Jastice-Clerk,  and  the  other  Judges  wlio  mb- 
scribe  that  opinion.  But  there  are  two  considerations,  not  sped* 
iically  stated  in  the  opinion,  which  have  tended  niudi  to  confim  m 
in  the  practical  conclusion. 

1.  We  do  not  think  it  at  all  clear,  that  die  '  one  of  the  foot  cr- 

<  dinary  macers'  ndiom  the  proprietor  of  Myres  acquired  tlie  i%^ 
of  appointing,  by  the  charter  of  1690,  is  to  be  considered  oM^i^ 
puty  or  representative  of  that  proprietor;  or  Chat  he  himsdf,  if  s» 
inclined,  could  claim  to  act,  and  to  draw  fees  and  salary,  as  odc  tf 
the  four  ordinary  macers ;  who  were  plainly  all  existing  and  ofida- 
ting  at  the  date  of  that  charter. 

It  rather  appears  4x>  us,  that  the  office  confirmed  to  Urn  by  dot 
charter  was  an  ancient  honorary  place,  altogether  distinct  from  tblt 
of  an  actual  attendant  and  officiating  servant  of  die  Court ;  and  tlMi^ 
when  the  right  of  nominating  one  of  those  inferior  persons  whs  fint 
conferred  on  him  in  1690,  it  is  to  be  regarded  as  a  new  and  ad£- 
tional  g^nt  of  a  right  of  patronage  or  presentment  to  a  separate  sub* 
sisting  office,  and  not  as  the  mere  recognition  of  a  power  to  act  by 
deputy,  in  that  which  he  already  held. 

The  terms  and  nature  of  the  grant  are  not  a  litde  peeuliar.  It 
appears,  from  the  recital  of  the  parliamentary  ratificadon  in  1693^ 
(see  Mr  Thomson's  edidon  of  the  Statutes,  vol.  ix.  p.  387,)  not  ealy 
that  there  was  no  power  of  presendng  an  ordinary  macer  (or  any 
other  subordinate  person)  in  the  original  grant,  but  that  it  did  not 
«ven  specify  in  tohich  tf  his  Mtgestt^s  courts  the  general  office  sf 

*  sei^eandrie  and  macerie,'  \iriiich  it  conferred,  should  be  exei 
fuid  it  proceeds  accordingly  to  narrate,  that,  pardy  from  tliis 
and  pardy  because  his  Majesty's  predecessors  had  been  in  the 
{notwithstanding  this  grant)  of  gifdng  all  such  offices  as 
they  became  vacant,  or  even  before,  the  grantee  and  his 
sors  had  not,  *  for  a  long  time,'  had  any  possession  under  it.  b 
short,  it  had  never,  up  to  that  time,  been  any  thing  bat  a  mere  ti» 
tular  and  barren  honour. 

Now,  it  is  upon  this  narrative  (and  that  of  the  merits  and  aenriesi 
of  the  Moncriefis)  that  the  charter  and  ratificadon  of  1690  and  169S 
proceed  <  to  grant  the  power  and  privil^fe  to  George  Moncrieff 

<  and  his  heirs,  in  all  time  coming,  to  nominate  and  pretext  omeffAt 
^  four  ordinary  macers  in  the  Court  of  Session ;  commencin|f  the  very 

*  first  time  any  of  the  said  offices  shall  be  vacant'  These  afe  the 
leading  words  of  the  first  and  only  grant  of  the  power  of  {Hvsenla- 
tioii.     They  occur  immediately  after  the  recital  already  quoted; 
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iDdare  not  eoonected,  in  this  part  of  the  deed,  with  any  notice  or  11  Mar.  1834. 
leeognitioB  of  the  right  coa£enred  by  the  ancient  titles ;  and  though    ^^''^V^^ 
dwy  are  aftoirards  followed  up  by  a  novodainiu  of  the  old  *  oflSce  q^^  ^' 


<  of  sogeandrie  and  aoacerie  in  the  Court  of  Session/  togetiier 

the  new  pownr  of  presenting  one  of  the  four  ordinary  macers,  it  ap-  eonslated 

pcais  to  OS  that  they  tndy  eonstitote,  in  relation  to  this  last  power,  Judges. 

IB  original  and  distinct  grant  of  a  right  of  patronage  to  a  separate 

sffioe,  and  can  never  be  constmed  into  a  mere  permission  to  execute 

tke  duties  of  the  ancient  hereditary  office  itself,  by  deputy. 

Ilere  cannot,  we  tiiink,  be  any  doubt  that  the  right  of  appoint- 
is;  an  officiating  macer,  whether  a  deputy  or  not,  was  a  right  granted 
fir  AefirM  time  ia  1690 ;  and  when  the  question  is,  what  was  the 
Ine  nature  <if  this  indisputably  fuw  grant,  it  is  very  important  to 
boktothe  wonk  in  whiehtt  is  eonceivvd.  Now,  the  words  are  un* 
dtabtedly  those  osoally  evployed  in  conferring  such  a  jus  patrod- 
Stint  merely ;  and  we  are  not  aware  ei  any  instaaoe  in  which  any 
tneh  words  hare  been  used  to  express  a  power  of  granting  a  depu- 
litioB.  It  is  remarkable  also,  not  only  that  in  no  part  of  the  char- 
Itrdo  the  marking  words,  of  deputy  and  principal^  occur,  or  any 
taaisgons  words ;  but  that  the  epithet  of  ^  ordinary^*  which  is  there 
i|iplied  to  the  officiating  maoers,  and  applied  equally  to  them  aff, 
ttsnt  to  fix  upon  the  hereditary  officer  the  diaracter,  not  of  prin^ 
eqwlj  hot  of  esBtraerdhuny  macer;  and  thus  to  indicate  a  relation 
fvite  different  from  that  of  principal  and  deputy,  and  apparendy 
Mntistsnt  with  its  existence. 

It  it  at  all  events  perfectiy  apparent,  that  at  the  time  of  making 
Hut  gnat,  <  the  four  ordinary  macen'  of  tiie  Court  of  Session  were 
cntiag  cAoera,  all  appointed  by  competent  authority,  and  seem- 
^ly  by  tiie  Crown ;  and  that,  if  the  owner  of  Myres  had  then 
tty  light  to  appear  in  ^  Court,  it  could  not  be  as  one  of  titem, 
^  at  a  separate  and  much  higher  person — the  honorary  and  ex« 
taidiaary  hereditary  maoer  and  sergeant-at-arms  of  the  Court, — 
exempted  from  the  humble  services  exigible  from  its  ordinary  offi« 
titlt^  and  entitied  to  no  share  in  the  paltry  emoluments  by  which 
<htte  services  might  be  remunerated.  There  is  no  reo<^ition  or 
iotiHiation,  any  ^riiere,  ei  his  right  to  act,  if  so  inclined,  as  one  of 
'  Ae  four  ordinary  maeers  ;*  or  to  draw,  by  means  of  a  deputy,  any 
Atre  of  thdr  fees  and  emdiuments.  He  is  merely  amfirmed  in  the 
henditairy  «ffioe  and  dignity  of  the  one  ancient  and  hereditary 
>tssr ;  and  then  iuTCSted,  for  the  first  time,  with  the  new  and  ad* 
^'Hiomd  r^ht  of  nominating  and  presenting  one  of  the  four  ordinary 
*tteadantt ;  frsm  whom  he  seems  to  be,  in  the  most  emphatic  man* 
^  set  apart  and  distinguished. 

1^  he  is  atade  answerable  for  the  person  he  presents,  may  be 
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I  ]  Mar.  1835.  unusuai  in  cases  of  mere  patronage ;  though  we  believe  it  not  to 
be  unprecedented.  But  this  appears  a  very  insufficient  ground  fron 
which  to  infer^  in  opposition  to  the  whole  strain  of  the  infttrumeDt, 
that  a  right  of  ^  nominating  and  appointing  one  of  the  four  ordi- 
'  nary  macers'  truly  implies  that  the  person  Holding  that  power  was 
himself  already  one  of  those  four,  and  was  merely  permitted  there* 
after  to  exercise  his  office  by  deputy.  If  he  was  not  himself  one 
of  the  four^  and  entitled,  as  such,  on  the  death  of  his  nominee,  to 
officiate  and  draw  fees  in  that  character,  then  none  of  them  godM 
be  his  deputy  ;  and  there  is  an  end  of  all  argument  founded  on  the 
assumption  of  that  relation. 

It  is  clear  that,  before  1690,  there  were  four  ordinary  macen  in 
the  Court,  though  the  owner  of  Myres  had  for  200  years  been  air 
ao  an  hereditary  and  extraordinary  macer.  He  must,  therefsie, 
during  all  that  time,  have  been  k  fifth  and  quite  separate  officer; 
and  there  is  certainly  no  hint  in  the  charter,  that  one  of  them  Iiad 
been,  all  this  while,  usurping  his  place ;  and  that  by  giving  him  a 
right  to  present  one  of  them  in  common  form,  it  was  meant  that 
he  should  either  resume  it  in  person,  or  execute  it  by  deputy,  m 
he  thought  best.  The  office  to  which  he  appoints,  it  may  alao  be 
observed,  is  granted ^r  life  ;  exactly  as  that  of  the  other  three,  who 
certainly  are  not  deputies;  and  does  not  fall,  as  deputations  almost 
lilways  do,  by  the  death  or  denuding  of  the  supposed  prineipaL 

If  these  views  be  well  founded,  they  make  die  case  of  Lkm  a 
case  strictly  in  point;  and  raise  great  doubts,  not  only  as  to  the 
legality  of  the  present  claim  for  an  additional  L,45,  but  of  the  sti- 
pulation for  the  original  sum ;  as  to  which,  indeed,  we  observe^  that 
strong  doubts  are  also  expressed,  in  the  report  by  the  committee  of 
.Judges,  printed  in  the  Acts  of  Sederunt  of  7th  April  1810.  The 
same  view  will  also  dispose  of  any  argument  which  may  be  raised 
upon  the  exception  in  the  Act  of  49,  Geo.  Ill,  c  126,  against  the 
sale  and  brokerage  of  offices ;  as  that  exception  applies  only  to  the 
proper  case  of  principal  and  deputy. 

.  2.  Even  holding  the  nature  of  the  right  to  be  doubtful,  and  the 
old  exaction  of  L.45  to  have  been  legalised  by  long-contintted 
lisage,  it  appears  to  us,  that  the  itmavation  upon  that  usage,  at* 
tempted  by  the  transaction  with  Gardner,  now  in  question,  would 
be  illegal,  and  not  actionable.  The  true  way  to  test  this,  is  to  sup- 
pose that,  the  terms  of  the  grant  and  charters  being  as  they  are, 
there  had  been,  up  to  this  time,  no  usage  to  take  any  momejf  oo 
making  the  appointments;  and,  on  that  supposition,  to  ask,  whether 
it  would  be  legal,  now  for  the  first  time,  to  levy  an  assessment  of 
L.90  a-year  from  that  one  of  the  ordinary  macers  who  was  ap- 
pointed by  the  owner  of  Myres?  To  this,  we  think,  the  answer 
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«ooM  not  be  doubtfdl ;  and  yet,  if  it  required  ancient  consuetude  ^\  ^^r- 1^^ 

t»  legalise  any  such  exaction,  it  appears  to  us,  that  no  exaction 

which  has  not  the  protection  of  sach  consuetude  can  be  legal.  Grant.^*^ 


We  do  not  in  the  least  question,  that  the  hereditary  office  Uself    -f; — 
iiadjadgeable  and  saleable ;  but  we  consider  the  exercise  of  the  right  consulted 
of  patronage  attached  to  it  to  be  in  quite  a  different  situation ;  and  Judges. 
ve  hare  the  strongest  possible  jealousy  of  permitting  any  act  of 
ptroaage  in  the  nomination  of  a  public  officer  to  be  exercised  fot 
I  piee.    If  such  a.prbceeding  be  not  essentially  corrupt,  it  is  at 
kast  nearly  allied  to  isomiption ;  and  ought  never  to  be  sanctioned, 
vithoot  the  clearest  legal  necessity,  by  a  court  of  justice. 

We  do  not  think  that  the  Act  of  Sederunt  1791  has  any  material 
healing  on  the  question ;  and  We  do  not  conceive  that  it  is  of  any 
hmding  authority,  except,  perhaps,  as  to  the  resolution  it  announces 
to  reqaire  explanations^  before  admitting  the  presentees  of  Myres» 
iefvbsro^  which  resolution  appear!)  not  to  have  been  acted  upon 
b  the  present  case.  But  however  this  may  be,  we  cannot  hold 
•iffielyes  bound,  by  the  incidental  assumption  it  appears  to  ibakey 
rf  diat  presentee  being  a  deputy  of  the  patron,  an  assumption  in  no 
my  material  to  the  practical  part  of  the  enactment,  and  which  we 
iuimhly  craiceive  to  be  erroneous. 

What  the  consequences  may  be  of  holding  the  agreement  not 
Iqial  or  acticmable,  we  are  not  required  to  consider.  If  diey  should 
{0  to  annul  the  appointment  of  Grant  altogether,  it  may  probably 
he  thought  right  Uiat  Mrs  Tyndal  Bruce  and  her  husband  shonU 
^  made  parties  to. the  cause. 

At  final  advising.   Lord  QiUies  said — Since  we  last  gave  our  Oplaion  of 
opiobiis,  this  Act  of  Sederunt  has  been  referred  to,  which  materially  ^^^ 
Blten  the  case.     Whether  this  agreement  be,  or  be  not,  altc^ether 
iOegal,  the  Court  cannot  be  satisfied  that  a  reasonable  allowance 
has  been  reserved  to  the  defender,  the  party  now  exercising  the 
office  of  macer. 

Lord  Macienzie.^^1  concur  very  much  in  the  opinion  now  given. 
1  should  wish,  however,  to  explain  how  I  arrive  at  the  result,  be^ 
tune  I  take  rather  a  narrow  ground,  and  do  not  assent  to  many  of 
the  views  which  have  been  taken.  If  the  right  of  Mr  Bruce  were 
a  mere  patronage,  I  do  not  think  he  could  legally  exerdse  that 
nght,  for  the  consideration  of  profit  to  himself.  But,  in  the  case  of 
ui  heritable  right  to  an  office,  with  a  power  of  delegation,  there 
t^tas  to  be  no  doubt,  that  the  heritable  officer  may  take  a  price 
^or  the  nomination  of  a  substitute ;  nay,  I  even  think  he  may  take 
from  his  substitute  a  share  of  the  profits,  though  that  is  doing  a 
Auch  stronger  thing ;  for  a  price  leaves  on  the  buyer  the  full  in- 
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11  Mar.  1835.  ducemento  to  exercise  duly  the  office  he  has  bought,  whercas  the 
taking  a  share  of  the  profits  withdraws  these  induceiMiits»  as  &r » 
it  goesi  and  seems  therefore  necessarily  to  require  limitatifliL 

Looking  to  the  fiicts  of  ibis  case^  then,  Monerieff  of  Reidie  bad 
originally  an  heritable  right  of  macership,  which,  like  ail  sudi  rights 
implied  a  power  of  delegation ;  but  it  was  not  expressed  as  iefie»» 
ring  to  a  maoership  in  any  particular  ooorL  He  obtained  a  cfaartsr 
of  novodamus  from  the  King,  granting  it,  as  in  the  Gonit  of  Sa- 
sion,  with  the  power  of  naming  one  of  the  four  ordinary  maeeis  sf 
that  Court,  for  whom  he  was  to  be  answerable.  Lodcing  at  the  ex- 
pressions of  tliat  deed,  it  seems  not  to  have  been  a  oanvayaaee  of  a 
distinct  right  cl  patronage  of  the  ordinary  maoenhip,  bat  a  renewal 
of  bis  original  right  in  an  effectual  form,  Tis.  a  grant  of  an  heiitaldt 
laacership  in  the  Court  of  Session,  with  a  power  of  delegation,  by 
appointing  one  of  the  ordinary  macers  to  act  for  him*  The  validity 
of  this  grant  was  disputed,  and  the  Court  of  Session  decided  tet 
it  was  valid.  See  the  case  in  Fonntainhall,  1 1th  Jan.  and  12d  Fek 
J693.  The  ordinary  macership  then  rested  with  one  Adam,  wh% 
Fonntainhail  notices,  paid  2200  merks  for  it  to  MoncrieC  TUi 
charter  of  norodamns,  decisbn,  and  appointment,  seem  sdi  mtiied 
by  the  Act  of  Parliament  referred  to  in  the  pleadings,  whi^  amit 
therefore  have  recognised  the  right  of  Monerieff  as  an  faerilable 
macership,  with  a  power  of  appointing  a  delegate,  for  an  onciaai 
eonsidemtion,  in  the  way  that  was  usual  in  such  eases.  Aeeofd* 
ittgly,  as  for  as  can  be  seen,  all  the  subsequent  appointmenta  aeem 
to  have  been  made  by  Monerieff  or  his  successors,  dther  for  price 
paid,  or  a  share  of  the  profits  reserved ;  and  the  right  to  appoint  ui 
that  way  was  all  along  recogmsed  by  the  Courts  as  appears  ckariy 
from  the  Acts  of  Sederunt  cited  in  the  pleadings.  It  seems  tkers* 
fore  impossible  now  to  doubt  that  the  right  of  Moncriefl^  and  sf 
dBmoe,  as  his  successor,  was  that  of  an  heritable  office^  with  a  power 
fxf  delegation  for  a  price  paid,  or  in  consideration  of  a  siiare  of  Iks 
profits,  to  be  paid  over  by  the  delegate. 

.  But  then,  per  contra,  the  law  of  Scotland  seems  to  have  reqnired^ 
in  such  cases,  that  the  heritable  holder  of  an  office  of  actaai  and 
important  duty  to  the  puUic  should,  if  he  stipulated  for  a  share  sf 
the  profits,  at  least  leave  as  much  to  the  delegate  doing  the  daty 
as  was  necessary  to  emdble  him,  and  indace  him  to  do  the  doty  do» 
eently,  and  with  reasonable  motive  for  attention  and  fidelity ;  see 
the  case  of  Rose,  nth  Nov«  1761,  whore  it  was  laid  down  on  (he 
Bench,  that  the  appointment  of  a  Sheriff-substitute  to  do  die  daty 
in  a  district,  without  a  salary,  was  contra  bones  mores,  whidi  hn» 
plies,  as  a  corollary,  that  the  salary  must  be  a  reasonalde  one.  Qa 
4hi&  rule  of  law,  the  Court  proceeded  in  aMking  the  Act  of  Sede- 
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mot  1791.    They  could  not,  by  this  act,  take  away  or  create  any  li  Mar.  1835. 
fiinitation,  not  warranted  by  law,  in  the  right  of  Moncrieff,  which    ^^^V^ 
stood  on  the  acts  of  the  King  and  Parliament ;  bat  they  coald  q'^^^1"  ^' 
provide  for  the  dne  observance  of  the  existing  law  of  Scotland,  by     — — - 
vhieh  the  exercise  of  that  right  was  regulated ;  and  they  made  a  ^„^°  ^ 
provision  accordingly.     That  provision,  however,  neither  created 
the  rule  of  law,  nor  superseded  it,  but  proves,  as  well  as  any  decision, 
iriiat  it  was.     I  cannot  hold  that  Act  of  Sederunt  to  have  been  made 
gainst  law;  and,  if  not,  it  demonstrates  the  rule  to  have  been,  that 
Moncrieff  had  right  to  name  an  ordinary  macer,  for  a  price,  or  even 
far  a  portion  ef  the  prdfits  of  tlie  office  reserved  to  himself,  bat  was 
bsvad  to  leave  the  ordinary  aaeer  a  reasonable  portion,  to  enable 
«d  bdoce  him  to  do  the  duty  competently. 

Sudi  being  the  law,  I  think  it  is  too  plain  that  Mr  and  Mm  T. 
Bmce  have  violated  that  law.  They  have,  throngh  the  opemtioii 
sf  a  middiemaiv  ground  down  the  effective  macer  to  an  allowanoe 
decidedly  below  that  admitted  by  bw,  or  the  Act  of  Sederunt  I 
Aerefore  diink  the  agreement,  by  \^ch  they  and  their  middleman  di4 
this,  was  contra  bonos  mores,  and  a  paetum  iUicitam ;  and,  as  the 
present  libel  is  laid  on  that  contract,  I  think  the  action  must  be  dis- 
Missed.  I  do  not  see  hoi^  the  failure  of  the  Court  to  enforce  thb 
Act  of  Sederunt,  at  the  time  of  l^e  defender's  appointment,  could 
make  the  secret  agreement,  by  which  that  appointment  was  ac- 
companied, legal,  if  by  law  it  was  otherwise,  or  how  it  can  bind  us  to 
give  effect  to  a  pactum  illtcitnm.  The  fiulure  of  a  provision  to  ex- 
dade  such  a  pactum  cannot  make  it  a  lawful  one,  when  it  comes 
to  be  detected.  I  therefore  cannot  entirely  agree  in  the  opinion 
wUch  I  formerly  gave,  an  opinion  given  when  this  point  had  not, 
as  I  now  think,  been  fully  considered. 

L(nrd  BaZ^ay.-^ According  to  the  principles  of  common  law,  and 
ike  provisions  of  the  Act  of  Sederunt,  it  was  necessary  to  make  a 
reasonable  allowance  to  the  party  holding  the  office  of  macer.  In 
the  present  instance,  this  had  not  been  done ;  but  as  any  thing  be- 
yond such  allowance  was  at  the  disposal  of  Mrs  Bruce,  I  incline 
to  think  that  she  and  her  husband  had  such  an  interest  in  the  ques- 
tion as  entitled  them  to  be*  made  parties  to  the  action. 

Lord  GiUies. — I  am  afraid  it  is  now  too  late  to  take  this  step. 

The  Courts  therefore,  *  in  respect  of  the  opinion  of  the  majority  joagmcnt 

*  of  the  whole  Judges,  dismiss  the  action,  assoilzie  the  defender, 

*  and  decern,'  &c. 

IgfrfJMiliiw,  Ordinary  Act  Mon.  Alt.  Dtan  ^Fac  (Hop%t)  CwMtg- 

ioM.        Woktr  Cook,  W.  8.  and  Ormg^Mortomj  W.  8.  Agents. 

C. 
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SECOND  DIVISION. 
No.  LXXXV.  lUA  March  1885- 

LESLIE 

offainst 

DRUMMOND. 

Process. — Arbitration. — Expenses. — An  action  wbs  remitledri 
by  the  Lord  Ordinary  to  a  judicial  referee,  who  decided  the  caasei  | 
and  found  one  of  the  parties  entitled  to  expenses.  The  success*  . 
fill  party  included  the  amount  of  the  fee  to  the  jndidal  referee  in'] 
his  account  of  expenses. 

Lard  Mimereiff  reported  the  above  point,  with  a  view  to  obtaia 
the  opinion  of  the  Court,  as  to  the  propriety  of  decerning  for  thesif 
.expenses,  as  matter  of  practice.  Their  Lordships  were  aiiaiii« 
mously  of  opinion  that  it  was  competent  to  decern  for  the  fee. 


Xord  Ordinary,  Momare^,  Act  Pjfper.  Alt.  A.  BtNtSSL        Jamm 

W.  S.  M'MUlan  j-  Cfrani,  W.  S.  Agenta. 


SECOND  DIVISION 

No.  LXXXVL  nth  March  183& 

EARL  OF  HOPETOUN 

Offainst 
EARL  OF  ROSEBERY. 

Patronage. — Annexation. — Kirk.— Otrcfunstoiuvs  t»  whtch^  there 
having  been  separate  rights  of  patronage  vested  in  the  same  indnridsutl, 
but  held  of  different  superiors  and  under  different  destinations^  and 
one  of  the  parishes  A^  having  been  annexed  to  the  other  parishj  Df  the 
united  kirks  to  be  caUed  the  parish  kirk  of  Z),  and  both  rights  of 
patronage  having  thereafter  been  sotd^  and  feudally  transmitted^  with 
their  privileges,  through  separate  titles,  to  the  heirs  and  asagmees  of 
the  two  purchasers^-^it  vm  found  that  the  party  feudaStg  vested 
in  the  patronage  of  A  was  entitled  to  exercise,  altemis  vicibus,  with 
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the  patron  of  Z),  ih%  right  of  patronage  of  the  divrch  and  united  \  \  Mar.  1835. 
parish  qfD*  V^sy^^-^ 

Earl  of  Hope- 
touD  V.  Earl 

The  pariah  of  Auldcathy,  wiUi  the  kirk,  oonstitiited  a  parsonage,  and  of  Roaabcry. 
was,  preyioos  to  161 8»  a  separate  and  independent  parish  and  kirk. 
In  that  year  it  was  annexed  to  the  parish  and  kirk  of  Dalmeny. 
At  the  date  of  the  union  of  the  parishes,  Thomas,  Lord  Binning, 
formerly  Sir  Thomas  Hamilton,  and  afterwards  successively  Elarl 
of  Melrose  and  Haddington,  was  patron  of  both  kirks,  and  proprie- 
tor, and  feudally.  Tested  in  the  lands  and  barony  of  Dalmeny,  and 
the  lands  of  Auldcathy*  Sir  Thomas  had  purchased  the  lands  and 
patronage  of  Anldcathy  from  Lauder  of  Bass,  whose  feunily  had  long 
held  them  base  under  the  Hamilton  fiEunily.  Sir  Thomas  was  infeft 
in  1608,  and  his  right  was  confirmed  by  the  superior,  the  Marquis 
of  Hamilton,  in  1611;  to  which  charter  of  confirmation  was  added  a 
novodamus  and  precept  of  sasine,  on  which  he  was  infeft  In  these 
deeds  the  destination  is  to  Sir  Thomas  Hamilton  and  the  heirs*male 
of  his  body;  whom  failing,  to  Thomas  Hamilton  of  Priestfield,  his 
dither,  and  the  heirs-male  to  be  procreated  between  him  and  his 
second  wife ;  whom  all  fiiiling,  to  the  heirs  and  assignees  whomsoeyer 
of  the  said  Sir  Thomas  Hamilton ;  and  the  subjects  are  described  as 

<  all  and  whole  the  lands  of  Anldcathy,  parts,  pendicles  and  all  their 

<  pertinents,  with  the  advocation  and  right  of  patronage  oi  the  kirk 
*  thereof. 

At  the  date  of  the  union  of  the  parishes,  £Sr  Thomas  Hamilton 
also  held  of  the  Crown  the  lands  and  barony  of  Dalmeny,  with  the 
Idrk  lands  and  patronage  of  the  kirk  of  Dalmeny,  under  a  destina- 
tion, as  contained  in  a  Crown  charter  1617,  to  Thomas,  then  Lord 
Binning,  and  the  heirs^male  of  his  body;  whom  fiuling,  to  his 
nearest  and  lawful  heirs- male  and  assignees  whatsoever;  and  these 
subjects  and  others  were  erected  into  the  lordship  of  Binning. 

The  decree  of  annexation  contained  a  ratification  of  Lord  Bin- 
ning'a  titles  to  the  patronages,  and  his  rights  to,  and  tacks  of,  the 
teinds  of  Anldcathy ;  and  the  same  are  declared  to  be  valid  and 
effectual  rights  for  possessing  the  teinds,  and  others  therein  contain- 
ed. In  1621,  the  charters  and  infeftment  of  the  lordship  of  Bin- 
ning, in  fiivour  of  Thomas,  Lord  Binning,  then  Earl  of  Melrose, 
afterwards  Earl  of  Haddington,  and  the  decreet  of  union  of  the  two 
parishes,  were  ratified  in  all  points  by  act  of  Parliament  Thomas, 
Earl  of  Haddington,  continued  to  possess  the  lands  and  patronages 
of  Dalmeny  and  of  Auldcathy  under  different  superiors,  and  des- 
tined to  different  series  of  heirs.  The  feudal  rights  to  both  patron- 
ages remained  distinct  and  inconsolidated,  and  they  were  so  held  by 
the  several  successors  of  the  said  Earl. 

In  1646,  John,  Earl  of  Haddington,  disponed  to  James  Monteith 
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^1  Mar.  1835.  of  Carsebank  the  lands  of  Auldcathy,  with  the  pertiaenta  thereof 
^^^V^    and  the  advocation,  donation  and  right  of  patronage  of  the  kirk  of 
toun  V,  Eari*"  Auldcathy,  with  procuratory  and  precept  in  which  the  patronage  ii 
of  BoMbOTy.   contained,  with  a  elaiiBe  of  abaolutd  warrandice*     He  idio  awgaed 
to  Monteith  the  tacks  of  the  teinda  of  Avldcathy,  together  with  la 
jOther  rights  of  teinds.     Mcmteitb  was  infeft,  in  1647,  is  the  Isodi 
and  patronage  of  Auldcathy,  upon  a  charter  of  resigoadon  bj  tk 
superior,  the  Duke  of  Hanailton,  proceeding  upoB  the  reiignatMnaf 
Lord  Haddington.    The  sasine  beais^  that  the  symbols  for  tnaieh 
ring  the  patronage  were  giren  within  the  dmrch.    The  lands  ail 
patronage  of  Auldcathy  remained  in  the  family  of  Monteith  til 
1721,  several  of  the  proprietors  in  tbe  interval  having  been  inUI: 
under  the  Hamilton  fiunily  as  superiors,  and  the  infeftmenfcB  besi^ 
ing  that  the  proper  symbols,  both  for  the  lands  and  for  the  patrooigik 
liad  been  given.     In  1721,  Jamea  Montrich  sold  the  lands  and  |» 
tronage  of  Auldcathy,  and  the  teinds  belonging  thereto,  to  Chados  \ 
Eari  of  Hopetoun,  the  great-grandfather  of  the  porsoer.    There  fc  I 
a  clause  of  absolute  warrandice  to  the  E^rl  and  his  heirs,  of  di  | 
^  peaceable  possession  of  the  said  lands,  right  of  patronage  isl ! 
*  others  above  disponed.'     Charles,  Eari  of  Hopetoun,  obtaioedsi 
charter  of  resignation  of  these  subjects  in  1727,  from  the  sopeiioQ  | 
ihe  Duke  of  Hamilton.     He  thereafter  entailed  the  lands  andp! 
ironage  of  Auldcathy,  with  the  teinds,  akng  with  his  other  eMttt ; 
in  the  marriage-contract  of  his  son  John,  Lord  Hope,  upona  eeriiift 
aeries  of  heirs.   John,  Lord  Hq>e,  afterwarda  Earl  of  Hopetoua,  the 
frarsuer's  grand&ther,  died  before  completing  his  titles ;  but  his  Mift 
James,  Earl  of  Hopetoun,  was  duly  infeftin  the  lands  and  patrougi 
of  Auldcathy,  and  teinds,  conform  to  sasine,  upon  a  charter  of  mif 
nation  by  the  Duke  of  Hamilton  in  1784»  the  sasine  bearia;  IM 
the  proper  symbols  of  patronage  were  given.     At  the  date  of  tb  I 
raising  of  the  present  action  the  pursuer  was  in  the  course  of  nUf 
^p  his  titles  with  the  superior  to  tbe  lands  of  Auldcathy,  aadtiie 
patronage  and  teinds  of  the  kirk  thereof,  as  heir  of  entail  to  JsM 
Earl  of  Hopetoun,  his  uncle. 

The  lands  of  Dalmeny,  with  the  patronage  and  titukrity  of  tb 
parish  and  kirk  of  Dalmeny,  remained  in  the  family  of  Haddingtoi^ 
lUfter  the  sale  of  the  lands  and  patronage  of  Auldcathy,  until  Wf% 
when  they  were  conveyed  to  Sir  Archibald  Primrose^  ClcrtRegi^' 
ter,  and  they  are  now  possessed  by  his  descendant,  the  Ead  <if 
Rosebery,  the  defender. 

The  disposition  to  Sir  Archibald  Primrose  convejrathe  lands  3irf 
barony  of  Dalmeny,  &c.  *  with  the  advocation,  be*  and  right  of  F>^ 
^  tronage  of  the  cha|ilainry  and  altarages  of  St  Adaman,  fiMUide' 
<  within  the  kirk  of  Dalmeny,  and  of  all  other  kirks,  altiitgc^ 
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'  ckipltiiiries  of  the  samen,  with  the  pertinents,  lying  within  the  11  Mtr.  1881. 
^ibeiiidoni  of  Unlitfagow,  and  sicklike  all  and  sundry  the  kirk    ^'''^v^ 
*  bads  of  Dahneny,  parts,  &c.  of  the  samen,  whatsoever ;  and  like-  ^^  ^J  ^^ 
<  wise  aUaad  haill  the  parish  kirk  of  Dalmeny,  with  all  and  sundry  of  Rosebory* 
^  temd-sheayes  and  other  teinds,  fruits,  rents,   emoluments  and 
^ihties,  as  well  parsonage  and  vicarage  of  the  samen,  with  the 
^advocatiQa,  donatkm,  right  of  patronage  of  the  said  parish  church 
*and  psiish  of  Dakneny,  parsonage  and  vicars^e  thereof/ 

The  right  of  patronage  of  Dalmeny  is  eontained  in  Lord  Rose- 
hif%  titles,  in  the  same  terms  as  it  was  in  the  titles  of  Thomas, 
hui  Binning,  and  his  authors,  before  the  union  of  the  parishes. 
Bid  the  defender's  titles  do  not  contain  the  patronage  of  the  parish 
rf  AuUeathy. 

iVom  the  union  of  the  parishes  in  1618,  no  opportunity  occurred 

tm  either  die  patron  of  Dalmeny  or  the  patron  of  Auldcathy  ex*- 

eraaijig  his  akernafce  right  of  presentation  of  a  minister  to  the  uni^ 

tfid  perish  nntii  177&     lu  1618,  Mr  John  Oibbison  was  minister 

rf  bodi  kirks,  and  continued  minister  of  the  united  parishes  untM 

lAer  the  patronage  of  Auldcathy  had  been  sold  to  Monteith,  in  Oe^ 

iDber  1646.    In  August  1646,  Mr  John  Durie  was  appointed  by  the 

]fesSyytery  college-minister  and  fellow-helper  to  Glibbison*     Lord 

fladffington  iben  protested  that  the  admission  of  Durie  should  not 

^  prejudicial  to  his  right  of  patronage.    By  Act  of  Parliament 

164i^,  the  rights  of  patrons  were  taken  away,  and  the  appointment 

rfmiiusteTs  given  to  congregations.    Durie  became  minister  of  th^ 

feBted  parish  on  Cribbison's  death,  and  continued  so  till  1656,  when^ 

'ifMNi  Us  death,  Mr  A.  Hamilton  was  ordained  minister,  by  a  call 

kn  the  heritcNrs  and  elders.     The  rights  of  patrons  were  restored 

fa  1661,  and  taken  away,  by  act  of  Parliament,  in  July  1690.    In 

IMI,  Mr  Charles  Gordon  was  admitted  minister,  upon  a  call  from 

^  heritMs  and  elders.     In  171 1,  the  year  before  the  act  of  Qaeen 

Anae,  1712,  e.  10,  restoring  to  patrons  their  rights,  Mr  James  Na- 

nqfth  was  appointed,  and  continued  minister  of  the  united  p»nsh 

tin  1715.    In  April  1775,  a  presentation  by  Neil,  Eari  of  Rose^ 

1^,  designing  himself  sole  patron  of  Dalmeny,  in  favour  of  the 

BeTerend  Thomas  Robertson,  was  given  in  to  the  presbytery,  when 

John,  Earl  of  Hopetoun,  entered  a  protest,  as  patron  of  Auldcathy, 

^piint  the  presentation  prejudidng  his  right  as  vice-patron  of  the 

united  parishes,  and  the  protest  was  recorded  in  the  presbytery  re* 

^rdi*    Robertson  continued  minister  till  1800,  when,  upon  his 

'•ath,  Lord  Rosebery  granted  a  presentaticm  to  Mr  James  Greig; 

fcme%  Earl  of  Hopetoun,  did  not  grant  a  presentation  in  favour  of 

'>'<*^>  but  protested  that  his  agreeing  to  the  admission  of  Mr 

Gieig  should  not  prejudice  his  right  as  patron  of  Auldcathy,  and 
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.11  Msr.  1835.  vice-patron  of  the  united  parisliesy  and  the  protest  was  recorded  iit 
^^^y^    the  presbytery  bodes.     Mr  Greig  died  in  1829,  when  intimatimi 
to^i  w!  EaJT  ^"^  ™*^^»  through  the  agents  for  the  parties,  that  from  a  desire  not 
of  Rosebery.   to  keep  the  cure  vacant.  Lord  Hopetoun  would  agree  to  grant  a 
.presentation  along  with  Lord  Rosebery,  or  diat  he  would  be  will- 
ing that  Lord  Rosebery  should  alone  present,  if  it  was  admitted 
that  the  acquiescence  of  Lord  Hopetoun  should  in  no  respect  pre- 
judice his  right     The  'matter  not  having  been  so  arranged.  Lord 
Rosebery  granted  a  presentation  to  the  Reverend  Mr  Scott,  in  May 
1829 ;   and  Lord. Hopetoun  raised  an  action  of  declarator,  in  June 
1829,  for  having  his  right  of  vice-*patronage  determined,  and  also 
protested  when  the  presentation  was  given  in  to  the  presbytery.  * 
It  was  alleged,  that  the  pursuer  and  his  predecessors  had,  froa 
time  to  time,  since  the  acts  1649  and  1690,  exercised  the  right  of 
titularity,  qua  patrons  of  Auldcathy,  in  the  localities  of  the  united 
parish,  and  had  exercised  other  privileges  resulting  from  the  ligkt 
of  patronage  of  Auldcathy,  and  of  the  teinds  thereof,  with  the  coo* 
sent  of  the  defender.     This  was  denied  generally ;  but  it  was  ail- 
mitted  that  Mr  Gibbison  had,  with  consent  of  Sir  Thomas  Hamil- 
ton,  patron  of  Auldcathy,  granted  a  tack  of  the  teinds  of  Auidca* 
thy  to  the  eldest  son  of  Sir  Thomas ;  and  the  Commissaonera,  by 
decreset  of  union,  modified  a  stipend  to  the  minister  of  the  nnild 
parishes,  whereof  a  part  was  to  be  paid  out  of  the  teinds  of  Add* 
c^thy  by  the  tacksman ;  and,  at  the  same  time,  an  extension  of  Ae 
tack  of  the  teinds  was  granted;   that  in  the  locality  1658,  the 
t;eind$  of  Auldcathy,  belonging  to  Mr  Monteidi,  were  not  locaOed 
upon,  before  those  of  the  other  heritors ;  that  Monteith  disponed  ts 
Lord  Hopetoun  the  teinds  of  Auldcathy,  which  he  bad  acqandi 
qua  patron,  transferring  thereby  not  merely  the  right  of  tack,  bet  * 
an  heritable  right  to  those  teinds ;  that  the  locality  1658  subsisled 
till  1777,  and  that  a  process  of  locality  of  the  stipend,  as  augmented 
in  1777,  subsisted  till  1786 ;  and  tliat  Lord  Hopetoun's  right  to  the 
teinds  was  not  contested  in  that  locality,  or  in  the  final  locality  1794^ 
or  the  interim  localities  of  1806  and  1823,  the  augmentation  being 
allocated  proportionally  on  the  firee  teinds  of  the  whole  heritors,  in- ' 
eluding  Lord  Hopetoun's,  for  the  teinds  of  Auldcathy. 

Parauer's  Upou  these  facts  it  was  pleaded  for  the  pursuer — 1^  The  tV0 

^^^^  parishes  of  Dalmeny  and  Auldcathy  having  been  united  by  the 

Commissioners  of  Teinds  in  I618»  the  two  separate  rights  of  patron^ 
age  of  these  parishes  were  converted  into  rights  of  vice-patronage^ 
or  alternate  presentation  of  the  minister  to  the  united  church,  by 
virtue  of  the  act  1617,  c.  3,  and  practice  in  Scodand  ever  since*; 
Brodie  r.  Eari.of  Moray,  July  1777,  Diet.  9937,  mA  Aj^.  Na  1; 
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Fac  Cott. ;  see  also  Observation  from  the  Bench,  in  the  case  of  ]  I  Mar.  1835. 
Grant  r.  Duke  of  Gordon,  7th  Feb.  1788,  Diet  9945;  OflBcers  ^^^^^^ 
iif  State  V.  Gordon  of  Cluny,  13th  Nov.  1821,  Fac.  Coll.;  Case  tounS.  Ew^ 
of  union  of  East  Calder  and  Kirknewton,  Decision  on  Right  of  of  Rwebcry.^ 
F^troDage ;  ConneU  on  Parishes^  p.  167-8;  Case  of  union  of  Lochiel  Punuer's 
and  Cushnejr,  28th  Jan.  1796,  CormelU  p.  206,  and  many  others;  P*«»«- 
Maekenzit^s  Observations  on  the  Statute  1617,   cap.  3.     2</,  The 
right  of  patronage  of  the  parishes  of  Auldcathy  and  Dalmeny 
iiftving  been  acquired  by  Sir  Thomas  Hamilton,  afterwards  sue- 
cesrively  Lord  Binning,  fkirl  of  Melrose  and  Haddington,  at  dif- 
ferent periods,  from  different  persons,  before  the  union  of  these 
INurishes;  and  having  been  possessed  by  him  by  regular  feudal  titles, 
Jield  of  separate  superiors,  and  destined  to  different  heirs ;  the  cir- 
mmstance,  that,  at  the  time  of  the  union,  these  patronages  were 
both  vested  in  bis  person,  could  not  affect  the  legal  character  %nd 
dTect  of  either,  or  prevent  him  from  holding  each,  with  its  respee- 
Are  right  of  alternate  presentation,  separate  from  and  independent 
d  the  other ;  Case  of  union  of  Broughton,  Kilbucho  and  Glenholm, 
ComdlonParishes,  p.  200;  where,  at  the  time  of  union,  the  Duke  of 
Qaeensberry  was  patron  of  two  churches,  and  effect  was  given  to 
ik  separate  rights,  just  as  if  they  had  belonged  to  two  individuals. 
9df  Neither  by  the  act  of  Parliament  1617,  cap.  8,  nor  by  any 
^er  act,  was  the  power  conferred  upon  the  Commissioners  of 
.  Anguishing  or  suppressing  rights  of  patronage,  or  of  merging  one 
^t  of  patronage  into  another.     4^A,  It  was  not  necessary,  in  or- 
ia  to  preserve  separate  and  entire  Lord  Haddington's  right  of  pa«- 
tMnage  of  the  parish  of  Auldcathy,  with  its  resulting  right  of  vice- 
IKsentation  to  the  united  church,  that  an  express  declaration  to 
Aat  effect  should  have  been  inserted  in  the  decree  of  union.     5/A, 
Aft  the  decree  of  union  of  Auldcathy  and  Dalmeny  differs  from  all 
'  icher  decrees  of  the  Commissioners  upon  record,  in  so  far  as  it  con- 
tuisan  express  ratification  of  Lord  Haddington's  writs  and  titles 
t»die  two  feudal  rights  of  patronise  in  favour  of  him  and  his  heirs 
^^srein  mentioned  respectively,  and  the  said  decreet  having  been 
iltified  and  confirmed  by  act  of  Parliament  1621,  <  in  the  haill  heads, 
*pointi,  clauses  and  articles  thereof,'  the  right  of  patronage  of 
Anldcathy  was  preserved  entire  and  separate,  as  effectually  as  it 
VMiId  have  been  by  the  most  express  declaration  to  that  effect  that 
VNild  have  been  inserted  in  the  decreet.     6th,  Lord  Haddington's 
mie  to  the  patronages  of  these  parishes,  after  they  were  united,  con- 
Med  of  his  previous  feudal  titles,  not  to  the  patronage  of  one  or  other 
puish,  but  jointly  and  equally  of  his  titles  to  both.  7M,  A  conveyance 
by  Lord  Haddington,  of  the  right  of  patronage  of  either  parish,  must 
neeenarily  convey  the  corresponding  right  of  vice-presentation  to 
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11  Mar.  1835.  the  united  parish ;  and  in  order  to  have  this  effect,  it  was  not  neoes- 
'^^'^^^^  sary  that  the  conveyance  should  per  espressum  mention  the  right  of 
touno.  Kar*"  vicc-prescntation.  8^/i,  As  the  conveyance  ofthe  patronage  of  Aald- 
of  Rosebery.  cathy  by  Lord  Haddington  to  the  pursuer's  author  was  sixteen  years 
Pursuer's  previous  to  the  conveyance,  by  the  Earl,  of  the  patronage  of  Dil- 
Pleas.  meny  to  the  defender's  author,  and  was  granted  under  afasolDte 

warrandice;  and  as  the  defender's  titles  contain  no  right  to  tlie 
patronage  of  Auldcathy,  and  are  not,  in  point  of  expression,  more 
ample  than  they  were  in  the  titles  of  his  predecessors  previous  to 
the  union,  the  defender  can  found  upon  them  no  good  claim,  eitker 
absolute  or  prescriptive,  to  the  patronage  of  Auldcathy,  or  to  the  un- 
divided patronage  of  the  united  parish.  9M,  There  is  no  ground  in 
law  for  holding  that  the  defender  has  acquired  the  undivided  right  of 
patronage  of  the  united  parish  of  Dalmeny  and  Auldcathy,  by  the 
operation  of  the  positive  prescription,  or  that  the  pursuer  has  lost, 
or  could  have  lost,  his  feudalised  right  of  patronage  of  Auldcathy, 
by  the  operation  of  the  negative  prescription ;  Macdonell  c.  Doko 
of  Gordon,  26th  Feb.  1828,  and  authorities  therein  referred  ta 
lOth,  The  appointment  of  Mr  Robertson  in  1775,  being  the  lint 
occasion,  since  the  union  of  the  parishes  in  1618,  on  which  either 
the  patron  of  Dalmeny,  or  the  patron  of  Auldcathy,  could  exerdse 
any  right  of  presentation,  one  or  other  of  the  patrons  most  hare 
had  the  first  presentation ;  and,  therefore,  the  presentation  granted 
on  this  occasion  by  the  patron  of  Dalmeny  must  be  ascribed  to 
his  own  undoubted  right  of  vice-presentation,  and  cannot  be  beU 
as  an  act  of  prescriptive  possession,  exclusive  of  the  pursuer's  righti 
qua  patron  of  Auldcathy ;  Mackenzie's  Observations^  p.  175 ;  Lord 
Corehouse's  Opinion  in  causa  Macdonell  v.  Duke  of  Gordon.  IIM^ 
A  single  act  of  presentation,  even  when  it  is  confessedly  referaUo 
to  the  prescriptive  title,  is  not  sufficient  possession  to  complete  t 
prescriptive  right  to  a  patronage  or  vice-patronage :  see  case  of 
Maicdonell.  12^A,  The  protests  taken  by  the  pursuer's  predecesftoit 
were  quite  sufficient  to  save  his  rights,  and  to  interrupt  the  carrency 
of  prescription  in  favour  of  the  defender ;  Ersh  iii.  7.  3.  subfi»t» 
ISA,  The  possession  of  the  teinds  of  Auldcathy,  qua  patrons,  by 
the  pursuer  and  his  predecessors,  is  sufficient  to  save  their  right  of 
patronage  from  prescription.  14A,  The  pursuer  is  entitled  to  aa 
alternate  right  of  presentation  to  the  united  parishes  of  Dalmeny 
and  Auldcathy,  along  with  the  defender ;  and  the  defender  faariif 
already  exercised  his  vice,  the  next  vice  or  presentation  belongs  to 
the  pursuer ;  Officers  of  State  v,  Gordon,  ISth  Nov.  1821,  Fee* 
Coll ;  Brodie  r.  Earl  of  Moray,  and  other  authorities. 

t)efendci*8  The  defender  pleaded — Ist^  Although,  in  virtue  of  the  act  1617, 

Fleas 
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Uie  Commissioners  were  entitled  to  unite  churches^  in  aU  cases  n  Mar.  1835. 
where  the  teinds  of  either  were  insufficient  for  the  support  of  a  mi-  ^^V^^ 
nister,  it  was  only  where  the  patronages  were  in  the  possession  ^^^  ^  Earrof 
of  direrse  patrons  that  they  were  entitled  to  award  presentation,  Rosebery. 
altemis  vicibus ;  nor  was  it  competent  for  them,  in  virtue  of  the  Defender's 
powers  given  by  that  act,  to  annex  an  alternate  presentation  to  each  Pleas, 
of  two  different  estates,  in  the  possession  of  one  proprietor ;  and 
the  cases  referred  to  on  the  other  side  do  not  shew  that,  in  circum- 
stances similar  to  the  present,  the  Commissioners  ever  attempted 
to  annex  such  alternate  right  of  presentation  to  such  estates,  or 
that  it  was  competent  for  them  so  to  do.  2(f,  Supposing  that 
the  Commissioners  might,  on  the  application  of  the  person  in  pos* 
session  of  both  patronages,  have  competently  made  the  presenta* 
tioDS  alternate,  that  could  only  have  been  done  by  an  express  de- 
claration in  the  decreet  itself;  the  presumption  of  law  otherwise 
being,  that  where  the  union  was  applied  for  by  the  person  vested 
with  both  patronages,  the  patronage  of  the  suppressed  kirk  waa  to 
meige  in  that  of  the  kirk  to  which  it  was  annexed  as  a  dependency. 
&4  By  the  decreet  of  1618,  obtained  on  the  application  of  Sir  Tho- 
mas Hamilton,  who  was  in  the  right  of  both  patronages  in  fee-sim- 
ple, and  had  the  full  power  to  dispose  of  them  to  any  series  of  heirs 
he  might  think  fit,  and  with  the  consent  of  all  parties  interested, 
by  which  the  kirk  of  Auldcathy  was  annexed  as  a  pendicle  to 
Dalmeny,  and  in  which  no  reservation  of  the  patronage  of  the 
suppressed  kirk  occurs,  the  patronage  of  Auldcathy  was  effec- 
taaliy  merged  in  that  of  the  new  or  enlarged  parish  of  Dalmeny, 
and  incapable  of  being  thereafter  revived  or  transferred  as  a  sepa- 
rate sabject  by  Sir  Thomas  Hamilton ;  nor  was  this  counteracted 
bjr  the  nftiiication  of  Sir  Thomas's  writs  and  titles  contained  in  the 
decreet  of  union,  these  being  only  ratified  and  approved,  as  modified 
and  affected  by  the  operation  of  the  act  1617,  and  by  the  mergency 
ef  the  patronage  of  Auldcathy  in  that  of  Dalmeny,  on  the  applica-^ 
tioa  of  Sir  Thomas  himself.  4/A,  It  was  not  the  intention  of  Sir 
Thomas,  by  the  disposition  of  the  lands  and  patronage  of  Auldcathy 
to  James  Monteith,  to  convey  to  him  any  right  of  alternate  presenta* 
tion  of  Dalmeny,  but  simply  to  secure  him  in  the  lease  of  the 
teinds;  nor  do  the  terms  of  that  disposition,  taken  in  connection 
with  the  circumstances  in  which  it  was  granted,  imply  such  inten- 
tion ;  and,  on  the  contrary,  the  whole  conduct,  both  of  the  proprie- 
tois  of  Dalmeny,  and  those  of  Auldcathy,  after  the  date  of  the  de- 
cree of  annexation,  is  inconsistent  with  the  supposition  that  the 
conveyance  of  the  patronage  of  Auldcathy  was  meant  to  give  a 
▼ice-presentation  in  Dalmeny ;  Ersk,  i.  5.  13 ;  Forbes^  p.  42.  41 ; 
Stair^  ii.  8.  35.      bth^  Even  if  it  had  been  the  intention  of  Sir 
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1 1  Mar.  T835.  Thomas  Hamilton  to  convey  to  Monteith  an  alternate  rigbt  of 
^'^^'V*^^    presentation  in  Dalmeny,  it  could  not  liave  been  competently  ear- 
^un  »/Earfof  "^^  ^°*^  cflFect  by  conveyance  of  the  patronage  of  Auldcathy,  Lord 
Roscbery.        Torphichen  V.  Gillon,  1765,  F.  C,  the  only  means  of  transferring 
a  vice-patronage  in  Dalmeny,  (supposing  it  were  competent  for  a 
patron,  suo  arbitrio,  to  split  his  patronage,)  being  by  a  eoaveyaiMe 
in  terminis  of  a  vice  in  the  kirk  of  Dalmeny ;  and,  eonsequently) 
the  conveyance  to  Monteith,  and  the  successive  sasines  taken  at  die 
suppressed  church  of  Auldcathy,  were  utterly  inept.      6^A,  Suppo* 
sing  the  titles  in  favour  of  the  pursuer's  predecessors  had  been  cepa* 
ble  of  carrying  a  vice-presentation  in  Dalmeny,  the  pHTBuer  has 
long  since  forfeited  his  right  by  the  negative  prescription,  while  the 
defender  and  his  authors,  by  various  presentations  which  they  have 
given,  and  by  the  exercise  of  other  rights  as  patrons,  have  secured 
their  right  to  the  undivided  patronage  of  Dalmeny  by  the  positive 
prescription ;  Carmell  on  Parishes^  p.  479,  485-6.     Ith^  The  act  of 
gifting  the  vacant  stipends,  during  the  time  when  the  right  of  pre? 
sentation  was,  by  the  act  of  Parliament,  vested  in  the  presbytery,  be* 
ing  an  act  which  none  but  the  patron  could  perform,  is  equivalent 
to  an  actual  exercise  of  the  right  of  presentation ;  and  the  gifting  of 
the  vacant  stipends  by  Sir  Archibald  Prinut»e  in  1698,  the  morti- 
iication  by  Lord  Rosebery  of  part  of  these  stipends  in  1702,  and 
the  gifting  of  the  rent  of  the  minister's  glebe  by  Lord  Rosebery  m 
1712,  without  interference  by  the  proprietor  of  the  lands  of  Auld- 
cathy, fall  therefore  to  be  considered  as  acts  done  by  them  as  un* 
doubted  and  sole  patrons  of  Dalmeny  and  Auldcathy,  and  the  only 
acts  by  which  they  could  vindicate  their  right  of  patronage.    8d, 
The  protests  taken  by  the  pursuer's  predecessors  were  incapable  of 
interrupting  the  currency  of  prescription  in  favour  of  the  defender 
and  his  author,  not  being  instruments  of  interruption  recorded  in  torn 
of  the  statute,  the  first  of  them  being  taken  after  the  presentation 
had  been  sustained,  without  appearance  or  objection,  in  name  of  an 
individual  who  never  had  any  feudal  right  in  his  person  to  the  sub- 
ject claimed,  and  both  being  prescribed ;  Ershine^  iii.  7*  39, 40, 41, 
42,  43,  44;  Act  1669,  c.  10;  Act  1696,  c.  19;  Stotr,  ii.  12.  27; 
Innes,  15th  Feb.  1695;  Douglas,  2d  Feb.  1753,  F.  C;  Miller, 
7th  Feb.  1766,  F.  C     9fA,  Supposing  even  that  Lord  Hopetouo, 
as  proprietor  of  Auldcathy,  were  entitled  to  a  share  in  the  presets- 
tion  of  Dalmeny,  the  decreet  being  silent  as  to  the  nature  of  the 
vice,  he  could  only  be  entitled  to  claim  one  proportioned  to  the  share 
of  teinds  payable  from  Auldcathy,  as  compared  with  those  payaUe 
from  Dalmeny,  and  could  not,  in  any  point  of  view,  be  found  en- 
titled-to  an  alternate  presentation ;  Act  1617. 

The  Lord  Ordinary  reported  the  cause  on  cases,  at  the  advi^'og 
of  which, 
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hrri  G&«&e.— This  is  a  totally  new  case.  There  is  no  authority,  i  J  Mar.  1835. 
and  scarcely  an  analogy  applicable  to  it  from  other  cases.     As  to 
tke  pointy  whether  the  right,  if  it  exbted,  has  been  lost  by  pre-  ^^^  \  c^ri ' 
fleription,  I  am  disposed  to  think  it  has  not,  and  that  prescription  of  Roaebcry. 
caoDot  be  pleaded  with  effect     If  there  had  been  no  effectnal  pro-  opinion  of 
test  taken,  or  if  the  prdtest  had  fallen,  there  might  have  been  grounds  ^"'^ 
&r  the  plea ;  bat  I  do  not  think  this  can  be  maintained.    If  the  pro- 
test here  had  been  pleaded  upon  against  a  singular  successor,  then 
it  might  have  required  registration  in  the  register  of  interruptions, 
in  rirtue  of  the  act  1696,  c  19;  but  not  when,  as  in  this  case,  it 
was  against  tbe  heir  of  the  party  against  whom  it  was  used.     Then 
tiw  act  1669,  o.  10,  as  to  the  prescription  of  interruptions  of  rights 
of  lands,  applies  only  to  citations,  not  to  protests,  which  may  last 
&e  forty  yean,  though  certainly  such  a  distinction  between  inter- 
mption  by  citation  and  by  private  protest  looks  a  little  anomalous. 
Here  is  another  sort  of  prescriptive  possession  alluded  to,  on  which 
ny  mind  is  not  fully  made  up,  viz.  the  acts  said  to  have  been  done 
daring  the  time  when  there  could  be  no  presentation,  such  as  the 
application  of  the  vacant  stipend.     This  is  said  to  be  an  exercise  of 
tiie  r^ht  of  patronage ;  but  I  should  like  to  consider  that  more  fully. 
I  would  propose  to  lay  the  cases  before  the  whole  Court 
On  the  other  point,  I  think  there  is  very  considerable  diffi- 
culty.   The  Clommissioners  were  appointed  merely  to  supply  the 
defect  arising  by  the  abolition  of  the  canon  law ;  but  the  words  of 
the  aet  certainly  are,  ^  If  it  fall  but  that  necessitie  offer  to  unite 
<  kirks  belonging  to  the  presentation  of  divers  patrons,  the  presen- 

*  tatiou  of  the  ministers  shall  pertain  to  the  patrons  alternis  vici- 

*  faoi.*  Now,  can  that  apply  where  patronages  are  held  by  the 
lame  person,  though  under  different  tides,  and  descendible  to 
different  heirs?  Would  the  alternate  right  or  vice-presentation 
he  given  to  the  heirs  when  the  succession  came  to  be  split? 
This  is  attended  with  difficulty.  One  sees  the  reason  of  the 
prevision  when  there  are  different  proprietors,  but  not  wheYi  the 
patronages  belong  to  one.  That,  at  any  distance  of  time,  an  alter- 
■ate  right  of  presentation  should  still  continue  to  take  place,  where 
BO  uiterest  had  been  violated  at  the  time  of  union,  seems  very 
questionable.  It  seems  more  reasonable  to  expect,  as  a  matter  of 
pradence,  that  it  should  be  merged.  Suppose  Lord  Hadding- 
ton had  continued  to  possess  till  now,  and  that  within  a  year  ago 
^  succession  had  split  for  the  first  time :  Nothing  in  the  cases 
odverted  to  touches  this.  The  case  of  the  Duke  of  Queensberry  is 
the  only  one  that  comes  somewhat  near  it ;  but  it  does  not  decide 
die  question,  what  would  be  the  effect  of  the  conveyance  by  the 
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Earl  of  Hope- 
toun  t;.  Earl 
of  Rosebery. 

Opinion  of 
Court.   ' 


11  Mar.  1835.  Duke  of  Queessberry  of  one  of  the  annexed  patronages^  after  tliey 
bad  been  united  nnder  a  new  name.  Besides,  presentation  is  not 
necessarily  identical  with  patronage*  In  its  own  nature  it  is  a  pe- 
culiar status,  involving  other  things.  True,  it  is  very  much  redu- 
ced now ;  but  originally  in  Scotland  and  in  Europe,  the  mere  right 
of  patronage  was  a  pretty  lucrative  possession.  The  patron  vas 
tutor  or  protector  of  the  church.  The  act  1617  does  not  declare 
that  patronages  are  to  be  united,  but  only  churches.  Patronage  is 
still  left  untouched.  Then,  why  might  not  the  term  patronage  be 
continued  in  the  Auldcathy  titles,  not  as  inferring  a  right  of  presen- 
tation, but  the  other  rights  annexed  to  patronage  ?  Lord  Kosebery's 
titles  to  Dalmeny  are  very  diflferent,  because  he  has  a  grant  of  the 
new  church  and  patronage  in  terminis. 

The  G)urt  thereupon,  *  in  respect  of  the  novelty  and  importance 

<  of  the  case,  allow  the  parties  to  prepare  and  lodge  mutual  minutes; 

<  and  appoint  the  whole  cause  to  be  laid  before  the  Judges  of  the 
*  other  Divisions,  and  Lords  Ordinary,  for  their  opinion. 


Opinion  of 

Consulted 

Judges. 


The  following  opinion  was  returned  by  Lords  Bdlgraj/^  GiSkti 
Mackenzie^  Corehome^  FuHerton^  Moncreiffy  Jeffrey  and  CockbunL-^ 
The  summons  at  the  instance  of  the  pursuer  concludes  for  bavingit 

<  found  and  declared  that  he  has  good  and  undoubted  right  and  title 
^  to  the  right  of  patronage  of  the  parish  of  Auldcathy,  and  that,  in 

*  consequence  of  its  annexation  to  the  parish  of  Dalmeny,  he  has 

*  right  to  the  advocation,  donation,  and  right  of  patronage  of  the 

<  church  and  united  parish  of  Dalmeny,  alternis  vidbus,  along  with 

<  the  defender,  Archibald  John,  Earl  of  Rosebery.' 

In  consequence  of  the  interlocutor  of  the  Second  Division  of  the 
Court,  we  have  considered  the  cause,  and  the  papers  given  in  by  the 
parties,  and  we  have  particularly  observed  that  the  patronages  of 
Dalmeny  and  Auldcathy  were  derived  from  different  authors,  and 
held  of  different  superiors;  and  we  are  of  opinion,  that  the  right  of 
patronage  of  the  parish  of  Auldcathy^  which  was  held  of  the  Duke 
of  Hamilton,  was  completely  vested  in  the  person  of  Thomas,  Earl 
of  Gbtddington,  the  common  author  of  the  parties,  and  that  the  | 
same  has  been  correctly,  legally  and  feudally  transmitted  to  the 
pursuer,  with  all  the  privileges  thereunto  annexed  by  law. 

It  is  indisputable  that  the  right  of  patronage,  when  once  feuda- 
lised, is  an  heritable  and  feudal  right,  and  therefore,  in  ii$  exerme^ 
in  its  transmission^  and  in  its  extinction,  is  subject  to  all  those  rales 
and  principles  of  law,  which  are  fixed,  and  are  adknowledged  to  ap^ 
ply  to  all  rights  of  that  kind  and  nature. 

We  consider  that  the  defender  has  pointed  out  no  legal  or  rele- 
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Tsnt  grounds  upon  which  the  pursuer  can  be  deprived  of  bis  right,  il  Mar.  183.1 
or  by  which  it  can  be  extinguished. 

We  are  clearly  of  opinion  that  the  mere  union  of  the  two  parishes  ^ou'rv  o.  EaS 
or  churches  of  Dalmeny  and  Auldcathy  did  not  extinguish  the  re-  of  Rosebery. 
q)eetiYe  rights  of  patronage,  separately  vested  in  the  parties  con-  opinion  of 
ceroed;  but  that,  the  same  existed  thereafter,  with  such  rights  and  Consulted 
privikffes  as  were  consistent  with  law  and  practice.     This  appears    "  ^^ 
to  us,  in  the  case  of  union,  to  be  the  rule  both  of  the  canon  law 
and  of  the  law  of  Scotland.    (See  Mackenzie^  Obs,  on  the  Ad  1617, 
c  8.)     We  therefore  think  that  the  pursuer  is  entitled  to  a  judg- 
ment, in  terms  of  the  summons. 

At  the  final   advising.   Lords  Justice-Clerk^    Meadowbank  and  Judgment. 
Medtoyn^  concurred  in  opinion  with  the  consulted  Judges.     Lord 
Cienlee  adhered  to  his  former  opinion.      The    Court  accordingly 
decerned  in  terms  of  the  conclusions  of  the  summons,  and  found 
expenses  due. 

lord  Ordinary,  Mackenzie,  Act.  Dtan  ofFac.  (Ropt^)  and  H.  J.  Robertson, 

Jmes  Hope,  W.  S.  Agent.     Alt.  SJ^e  and  G.  Motr,     J.  ^  W,  Ferrier,  W.  S. 
Agents.         JP.  Clerk. 


SECOND  DIVISION. 
No.  LXXXVIL  nth  March  1835. 

NORMAN  MACQUEEN 

against 
JOHN  JOHNSON. 

Process. — Pactum  illicitum. — Agent  and  CLiifNt.-— l^ot/urf, 
thai  a  party  tolio  had  done  law  hisinessj  and  made  disbursements  on 
account  of  his  employer^  was  not  entitled  to  claim  or  take  credit  on 
oceount  either  of  trouble  or  disbursements  incurred  by  him  as  agent 
before  a  courtj  eitlier  in  his  own  name^  or  thai  of  a  licensed  agents 
vhUe  he  himself  had  no  licence  as  agent,  or  while  he  was  not  legaU 
hi  ^ptahfied  to  act  in  his  own  name,  as  such  agent,  by  being  a  writer 
to  the  signet,  solicitor,  or  advocates  first  clerk. 


\  ••• 


Ma  Johnson  was  trustee  for  Angus  Murray,  and  did  a  variety  of 
hw  business,  came  under  advances,  and  incurred  obligations  on  his 
account    While  in  the  management  of  the  trust-estate,  he  adver- 
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)  I  Mar.  1835.  tised  some  of  die  heritable  subjects  for  sale,  when  Norman  Mae* 
^^V^^    queen,  a  creditor  of  Murray,  presented  a  bill  of  suspension  and  in» 

JotmJon!'^  ^'  terdict  against  the  sale  being  proceeded  with,  and  also  Irooght  a 
multiplepoinding,  calling  the  different  parties  interested  in  the  trust* 
estate,  for  the  purpose  of  having  the  trustee  exonerated  and  de* 
nuded  of  the  trust  The  actions  having  been  conjoined,  a  question 
arose  out  of  the  following  objection  taken  to  Johnson's  account  of 
business :  ^  Not  having  been  a  licensed  practitioner,  nor  even  ad» 

<  mitted  a  procurator  or  solicitor  in  any  court  during  the  currency 

<  of  the  accounts,  he  is  precluded  by  statute  from  demanding  w  set- 
^  ting  up  these  accounts  by  way  of  claim,  retention  or  compensation.' 
Mt  Johnson  stated,  that  he  had  attorney  certificates  from  the  yean 
1821  to  1832  inclusive,  with  the  exception  of  1827,  1828^  and 
1829 ;  and  that  he  had  been  duly  authorised  to  practise  as  an  ageat 
since  1828,  previously  to  which  time  the  law  business  for  the  trust 
had  been  done  in  the  name  of  a  regularly  entered  and  licensed 
practitioner. 

Defcnder*s  Minutes  of  debate  were  ordered,  and  Johnson  pleaded — 1.  In  le- 

riets.  spect  to  business,  not  properly  court  business,  done  by  him  when 

he  had  a  licence,  in  order  to  entiUe  him  to  payment  of  disburse- 
ments,  and  the  ordinary  fees  for  trouble  in  such  business,  it  is  not   -j 
necessary  that  he  should  be  entered  as  an  agent  in  any  court,  nor 
have  authority  to  practise  there.     Any  person  who  has  suflBdent 
skill,  and  more  especially  any  one  having  an  attorney  licence,  may 
transact  business  of  that  description  ;  and  if  employed  to  do  so,  the 
employer  is  bound  to  pay  at  the  usual  rate.    2.  In  respect  to  court 
business  done  when  he  had  an  attorney  licence,  but  was  not  enti- 
tled to  practise  as  an  agent,  and  which  was  transacted  in  the  name 
of  a  regularly  entered  practitioner,  the  claim  is  clearly  well  found- 
ed.    The  business  was  in  rem  versam  of  Murray's  estate,  and  it 
was  jus  tertii  to  him,  or  any  one  in  his  right,  by  whom  it  was  done. 
The  principle  of  pactum  illicitum  is  inapplicable.     All  the  cases 
decided  on  that  ground  involved  questions  between  the  agents  them- 
selves who  had  made  the  agreement,  and  did  not  touch  the  ques- 
tion of  a  claim  against  the  party  for  whom  the  business  had  been 
done.     3.  In  respect  to  business  done  while  he  had  not  an  attorney 
licence,  but  while  he  was  notary-public,  the  objection  of  no  licence 
can  apply  only  to  those  portions  of  the  business  which  are  described 
in  the  statute  as  requiring  a  certificate  :  *  The  suing  out  any  writ 
^  or  process,  or  commencing,  carrying  on,  or  defending  any  action, 

<  suit  or  proceeding,  or  doing  any  act  whatever,  in  any  coort  in 
*  Scotland,  as  a  solicitor,  agent,  attorney  or  procurator  of  such  conrt^ 
i  or  acting  as  a  public  notary,  or  exercising  the  office  of  a  notary 
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<  in  any  manner,  or  doing  any  notarial  act  wliatever  in  Scodand/il  Mar.  1835.' 
The  want  of  licence,  then,  coald  strike  only  against  those  portions    ^'"•V^^ 
of  die  account  incurred  for  court  business  during  the  period  when  job^lSw!"  ^*  - 
he  bad  failed  in  taking  out  one ;  A.  v.  B.,  12th  May  1882 ;  Brash, 

17th  March  1820,  F.  C. ;  Henderson  v.  Mackay,  20th  Dec.  1832; 
9.  Geo.  IV.  t.  49,  sect  5,  9;  Gibson  v.  Dods,  15th  Jan.  1829. 

MsLcqneen  pleaded — 1.  Any  compact  between  the  defender  and  Purtoer*s 
the  agents  whose  names  he  alleges  to  have  used  was  turpe  pactum,  ^'^*^ 
and  cannot  found  a  claim  against  any  one.  Such  a  practice  has 
been  reprobated  as  illegal  by  the  Court  It  is  therefore  of  no  con-- 
sequence  to  inquire  of  what  items  the  charges  consist  2.  Th^ 
defender,  not  being  possessed  of  an  attorney's  certificate  during  the 
currency  of  the  accounts,  is  not  entitled  to  insist  in  the  claim ;  Acti 
of  Sederunt^  10th  March  1754,  and  10th  March  1772;  Brash; 
Henderson  t;.  Mackay ;  Henderson  t?,  GilfiUan,  12th  July  1883, 
House  of  Lords ;  Blair  Hunter,  5th  March  1888»  ' 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  <  18th 

*  May  1834.  The  Lord  Ordinary  having  considered  the  closed  record; 

<  the  revised  minutes  for  the  parties,  and  whole  process,  finds.  That 

<  the  defender,  John  Johnson,  has  not  right  to  claim  or  take  credit  in 

<  this  action,  on  account  of  either  trouble  or  disbursement  incurred 

*  by  him  as  agent  before  the  court,  either  under  his  own  name,  or  that 

<  of  any  other  person,  while  he,  the  said  defender,  was  either  not 

<  legally  qualified  to  act  in  his  own  name  as  such  agent,  by  being 
'  either  writer  to  the  signet,  solicitor  or  advocate's  clerk,  or  had  not 

*  a  licence  as  such  agent :  finds  the  said  defender  liable  to  the  pur-^ 

<  suer  in  the  expenses  of  this  discussion,  of  which  appoints  an  ac^^ 

<  count  to  be  given  in,  and,  when  lodged,  remits  the  same  to  the 

*  Auditor  to  tax,  and  to  report' 

Johnson  reclaimed^  when  the  Court  pronounced  the  following  \n^ 
terlocutor :  ^  The  Lords  having  considered  this  note,  with  the  other 
proceedings,  and  heard  counsel  thereon,  adhere  to  the  interlocutor 
complained  of,  in  so  fieir  as  it  finds  that  the  defender  is  not  entitled 
to  claim  or  take  credit  for  his  disbursements  at  the  time  when  he 
had  no  licence  or  certificate  as  an  agent ;  quoad  ultra,  remit  to  the 
Lord  Ordinary  to  hear  parties  further,  imd  do  as  to  his  Lordship 
may  seem  just ;  reserving  questions  as  to  expenses.' 

The  Lord  Ordinary,  Moncreifl^,  having  heard  parties,  pronounced 
tbis  interlocutor : 

<  Havbg  considered  the  closed  record,  with  the  remit  by  the  Court, 

*  and  having  heard  parties'  procurators  on  the  question,  whether 
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11  Mar.  1835.  <  the  defender,  Johnson,  is  entitled  to  take  credit  for  the  disbaise- 
^I^V**^  *  ments  made  by  him  during  the  time  when  he  was  not  an  ettitni 
JohM^  ^'    *  procurator?  In  respect  of  the  decisions  of  the  Court,  particularly 

*  that  pronounced  by  the  Lords  of  the  First  Division,  in  the  em 

*  of  Urquhart  v.  Brown,  Dec.  21.  1833,  finds,  that  the  saidde- 
^  fender  is  entitled  to  take  credit  for  such  disbursements:  finds  bo 

*  expenses  due.* 

Note, — <  It  will  be  understood,  that  this  interlocutor  refers  tolbe 

*  period  during  which  Johnson  had  an  attorney's  licence,  butwa 

*  not  an  entered  procurator.     Supposing  him  to  be  a  person  vk; 

*  was  then  acting  as  agent  for  others,  though  not  qualified  to  do  if  j 
^  as  an  entered  procurator,  it  appears  to  the  Lord  Ordinary, 

*  the  case  of  Urquhart,  as  reported,  is  directly  in  point.     That 

*  cision  and  others  are  conclusive  against  any  charges  made 

*  such  a  person  for  agency  or  trouble  ;   but  the  Court 
^  made  the  distinction  between  such  charges  and  actual  outlay. 
^  Lord  Ordinary,  therefore,  does  not  see  bow  he  could  pron< 
'  any  opposite  judgment,  whatever  his  opinion  might  be. 
'    ^  If  the  defender  could  be  considered  as  the  party  in  the  cadsej 
f  to  which  the  account  relates,  on  the  ground  that  he  was  a 

*  with  a  conveyance  for  bis  security,  the  cases  of  Stewart,  1< 

*  May  1827,  and  Macgowan,  6th  March  1828,  would  afford 
^  a  separate  ground  for  claiming  the  mere  disbursements  made ;  &Q 

*  though  these  cases  related  to  the  want  of  licence,  the  claim  sea^ 
^  to  be  at  least  equally  good  to  the  party  acting  for  his  own  behoci( 

*  when  not  a  qualified  agent,  though  he  cannot  claim  fees  for  agenqrt 
'&c..not  being  an  entered  procurator.     But  it  seems  to  beveiy 

*  doubtful  whether  Johnson  could  be  considered  as  in  this  aituadoD] 

*  at  the  time  when  the  business  was  carried  on. 

^  It  was  stated  to  the  Lord  Ordinary,  on  the  authority  of  counsd^-j 

*  that,  in  the  case  of  Urquhart,  the  party  had  agreed  to  pay  tbi 

<  outlays.     If  it  were  to  appear  that  the  judgment  on  that  point  • 

*  was  pvononnc&d  of  consenty  it  might  alter  the  weight  of  the  casen' 

<  a  precedent.     But  the  report,  though  short,  is  very  pointed.    It 

*  bears,  that  the  defender  stated  that  the  pursuer  had  ludpaidAi 
"*  accouni  ;  and  it  bears  a  short  note  of  the  Lord  President's  speecbt 

*  in  which  he  in  the  most  positive  terms  makes  the  distinction  be* 
'*  tween  th^fees  of  agency  and  the  otdlays.  | 

'^  The  Lord  Ordinary  confesses,  that  but  for  that  decision  he  wooM  ! 

<  have  had  considerable  doubt  of  the  pointy  and  would  rather  have  ; 
'<  been  inclined  to  follow  the  original  interlocutor  of  Lord  Mackenzie 

<  in  the  present  cause.   And  certainly,  an  English  case  (in  re  Clarke> 

<  Petersdorffy  vol.  ii.  p.  632,  and  in  the  teports  of  Dowlinff  axd 

*  Raylandy  3.  260,)  shows  that  in  England  the  whole  sum  of  costt 


No.  87.  COURT  OF  SESSION.  473 

<  would  be  disallowed,  and  eFen  ordered  to  be  paid  back,  if  already  il  Mar.  1835. 

*  paid  in  such  a  case.     Neither  is  there  any  thing  in  the  statute     ^^*^V^^ 
«  22.  Geo.  II,  c  46,  §  11,  there  referred  to,  at  all  stronger  than  the  5^3^"  *"* 

*  law  of  this  country,  as  declared  in  the  Act  of  Sederunt,  10th 

<  March  1754.' 

At  the  moving  of  the  note,  the  cause  was  allowed  to  stand  over 
till  their  Lordships  should  consult  with  the  Jud^  of  the  First  Di- 
vision, in  regard  to  the  case  of  Urquhart,  decided  in  that  Division. 

Thereafter,  at  the  final  advising,  the  hord  Justiee^Clerk  stated,-  Opinion  of 
that  after  consulting  with  the  other  Judges,  they  were  satisfied  that  ^"'^- 
the  case  of  Urquhart  could  not  be  held  an  authority  on  the  general 
point ;  that  the  interlocutor  now  reclaimed  against  ought  to  be  al- 
tered, and  that  they  ought  to  return  to  the  interlocutor  of  Lord 
Mackenzie ;  but  that,  as  they  were  enforcing  the  strict  rule  for  the 
first  time,  no  expenses  ought  to  be  found  due  applicable  to  this  part 
of  the  discussion. 

The .Cotcr/  pronounced  this  interlocutor: 

*  Th^  Lords  having  considered  this  note,  with  the  proceedings,  Judgment. 

*  and  heard  counsel  thereon,  alter  the  interlocutor  here  complained 

<  of,  and  return  to  the  interlocutor  of  Lord  Mackenzie,   dated 

*  May  13.  1834:  find  no  expenses  due,  in  so  &r  as  regards  the  dis- 

*  cussion  to  which  the  interlocutor  of  the  Lord  Ordinary  here  com- 

<  plained  of  refers,  and  remit  to  the  Lord  Ordinary  to  proceed  fur- 

*  ther  in  the  cause  as  to  his  Lordship  shall  seem  just.' 

• 

Lords  Orainary,  MackmzU,  Momniff.       Act.  A,  M^NeSl.      Maekmioth  jf  Ommdl^ 
a  &  C.  Ageots.        Alt  A.  Wood.  a  C.  Slevart,  W,  S.  Agent.  T. 

Clerk. 

R.     ' 


FIRST  DIVISION. 

No.  LXXXVIII.  lath  May  1835. 

MACFARLANE'S  TRUSTEES 

againtt 

JOHN  HAMILTON  DONALDSON,  The  Ret.  Dr  JOHN 

SOMERS,  AND  AOAIM8T  LOW  &  RUTHERFORD,  W.  S. 
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12  May  1835.      iifffieti  having  been  appointed  factor  loco  tuioris  to  certain  Mim 

entitled  to  protidons  under  atrust'SetUemenf^  received  pagmaii^  9i 
such,  at  d^ffsrent  timesyfrom  the  tmstees,  but  without  hamng  oUami 
caution^  or  extract  of  the  factory,  and  he  q/ierwards  abicondtd.  Sow 
of  these  payments  were  entered  in  the  company  boohs  ;biUitwa 
alleged  that  the  greatest  part  of  the  money  had  been  embezdedh/km. 
In  these  circumstances,  the  trustees  being  sued  by  the  ddldreit,  ad 
found  liable,  an  action  of  relief  at  their  instance  agoing  tke  nmrnt^ 
ing  partner  sustained, 
QtiesHon  between  the  trustees  and  the  other  legatees  as  to  the  effaitf 
certain  words  in  a  discharge. 


The  circumstances  of  this  case  are  fully  brought  oat  in  the  ibilowiig 
interlocutor  and  note  of  the  Lord  Ordinary^  wherein  his  LorU^ 
finds,  That  by  the  trust-deed  of  the  deceased  Charles  DoosUm^ 
dated  in  July  1806,  the  late  William  Macfarlane  and  certain  ote 
persons  were  appointed  trustees,  for  the  purpose,  inter  aliS)  if 
dividing  the  whole  residue  of  his  fortune,  after  payment  of  hisdebii^ 
among  his  children,  upon  the  youngest  child  attaining  majority;  il 
being  also  provided,  that  the  lawful  children  of  any  of  those  de^ 
ceasing  should  draw  the  share  of  their  deceased  parent:  fiixl!^ 
That  upon  the  death  of  Charles  Donaldson  in  1807,  WillW 
Macfiarlane  and  certain  of  the  other  trustees  accepted  the  tnB( 
the  said  William  Macfarlane  acting  as  cashier  and  manager :  fiod^ 
That  upon  the  16th  of  April  1826,  John  Hamilton  Donaldson,  dtf 
youngest  child,  attained  majority :  finds.  That  at  that  time  tk 
children  of  Hamilton  Donaldson,  another  of  the  testator's  «oo% 
who  had  died  some  time  before,  were  under  age :  finds.  That  vitk 
a  view  to  the  division  of  the  funds,  it  was  arranged  among  tk 
parties  that  a  curator  bonis  and  factor  loco  tutoris  should  be  ap* 
pointed  to  the  said  children  of  Hamilton  Donaldson :  finds,  lU 
a  petition  was  presented  to  the  Court  in  the  name  of  Henry 
Donaldson  and  John  Hamilton  Donaldson,  sons  of  the  testator  and 
uncles  of  the  minors,  and  Margaret  Scott,  mother  of  the  minoi^ 
praying  the  Court  to  appoint  Henry  M.  Low  <  to  be  curator  booii 
'  and  factor  loco  tutoris  foresaid  to  the  said  children  :'  finds,  That 
Messrs  Low  and  Rutherford,  of  which  firm  Henry  M.  Low  and 
the  defender,  George  Rutherford,  were  partners,  acted  as  agents 
in  the  said  application :  finds,  That  on  the  2dth  day  of  Febmaiy 
1826,  the  Court  nominated  and  appointed  <  Henry  M.  Low  with 
f  the  usual  powers,  the  said  Henry  M.  Low  always  finding  sulE- 
*  cient  caution  before  extract:*  finds.  That,  in  consequence  of  ob- 
jections to  the  caution  proposed,  no  extract  of  the  said  appoint- 
ment ever  was  obtained  by  the  said  Henry  M.  Low :  finds,  That 
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'clthoogh  Mr  Henry  M.  Low  had  no  title  to  act  in  those  capaci*  12  Msy  1835. 

*  ties  until  he  fband  caution  and  obtained  extract,  all  parties  pro*    V^v^ 

*  ceeded  in  the  arrangement  of  the  trust-afeirs  as  if  his  title  had  ^r^ISf^  «*  * 

*  been  complete :  finds,  That  on  the  10th  of  May  1826,  a  scheme  of  Donaldson  and 
'diFidon  of  the  funds  was  made  up  by  Mr  Mac&rlane,  and  appro-  Others. 

'  Ted  of  by  all  the  parties  concerned,  the  surviving  children  of  the 

*  testator,  and  including  Henry  M.  Low,  there  designed  as  curator 
'ixnis  and  &ctor  loco  tutork  to  the  children  of  Hamilton  Donald* 
*ion:  finds,  That  agreeably  to  this  scheme  of  division  a  discharge 
f  vas  prepared  by  the  hite  William  Macfarlane,  to  which  the  said 

*  Henry  M.  Low  was  made  a  party  under  tlie  foresaid  designation  * : 

*  finds  it  proved  by  the  books  of  the  copartnery,  that  the  discharge 
f  so  framed  was  revised  by  Low  and  Rutherford,  that  the  said  dis- 
fduuge  was  executed  on  the  17th  day  of  May  1826,  by  the  said 

*  Henry  M.  Low,  and  the  other  parties  entitled  to  share  the  suc^ 
*eenon  of  the  testator,  including  Dr  Somers  and  John  Hamilton 
< Donaldson,  the  defenders  in  the  present  action:  finds,  That  sub* 
'ieqaently  to  the  signing  of  the  said  discharge,  large  sums  of  moneys 

*  (tbont  L^OOO,)  exhausting  the  whole  share  of  the  testator's  effects 


'  *  Tbe  diichaTge  proceeds  in  the  name  of  Henry  Donaldson  and  John  DonaldsoD, 
Mtf  tfastestatori  of  Winiam  Stewart^  as  administrator-in-law,  and  taking  burden  on 
lb  for  bis  children,  and  Dr  John  Somen,  as  administrator-in-law,  and  taking  burden 
a  him  for  his  children,  and  *  Henry  Malcolm  Low,  writer  to  the  signet,  as  curator 
kooii  sod  factor  loco  tutoris  for  the  children  of  the  now  deceased  Hamilton  Donald- 
Mi  procnated  between  him  and  Margaret  Scott,'  &c.  '  and  we  all,  with  mutuid 
("■co^  sad  as  taking  burden  on  us,  for  each  other.*   The  discharge  then  narrates  the 
^■t'^esd,  tbe  management  of  the  trustees,  the  death  of  some  of  their  number,  &c. '  and 
*^  to  SToid  all  legal  questions,  and  expenses  in  dividing  the  trust-futtds,  and  pla- 
ciagooiifidence  in  the  said  William  Macfarlane,  as  our  father  had  done,  we  unanimous- 
ly sgrce  to  abide  by  the  state  and  division  of  the  sums  that  he  should  make  out,  and 
ht  oar  mutual  behoof,*  &c.    Thereafter  tbe  discharge  narrates,  that  the  trustees  had 
Inaifecred  to  William  Stewart,  Dr  John  Somers,  John  Hamilton  Donaldson,  and 
Heuy  Malcolm  Low,  each  of  us,  for  our  own  respective  rights  and  interests  as  afore- 
wi'  (It  then  goes  on  to  state  the  proportions  paid  to  each.)   *  Therefore  we,  as  be- 
ikvasmed  and  desgned,  for  our  respective  rights  and  interests,  ftc.  have  not  only 
■Pproved,  &C.  but  also  exoner  and  acquit,  and  simpliciter  discharge  the  said     ■  » 

ad  William  Macfarlane,  and  their  respective  heirs,  executors  and  successors,  &c.  of 
dlintmoissions  whatever  had  by  them,  or  either  of  them,  &c.  under  the  foresaid  trust- 
ed, sod  of  ell  deeds  of  administration,  &c.  and  of  all  omissions  which  we,  or  either 
flf  ss,  CBo  lay  to  their  charge,  &c.  and  of  all  action,  diligence  and  execution  compe* 
Ittt  St  oor  instance  against  them,  or  either  of  them,  thereanent,  in  any  manner  of  way,' 
«c.  The  dsose  of  warrandice  is  in  these  terms  :  <  We,  for  our  respective  rights  and  in- 
^**1*»  or  taking  burden,  and  of  mutual  consent,  as  aforesaid,  bind  and  oblige  our- 
^^^th  sad  onr  respective  constituents,  to  warrant  to  the  said  Thomas  Kennedy,  WiU 
lin  Kenocdy,  and  William  Macfarlane^  the  surviving  trustees,  and  tlieir  foresaids^ 
■od  the  heirs,  executors  and  representatives  of  the  deceasing  ones,  as  a  sufficient  ez« 
OBcntion  of  the  premises  at  all  hands,  and  against  all  mortal ;  and  we,  the  said 
Hairy  Malcolm  Low,  as  curator  bonis  and  factor  loco  tutoris,  and  Dr  John  Somers, 
xtrastee  foresaid,  from  our*  own  facts  and  deeds  onjy.* 
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falling  to  the  said  minor  children  of  Hamilton  Donaldwm,  nert 
paid  by  Mr  Macfarlane  to  the  said  Henry  M.  Low:  finds,  Tint 
the  company  of  Low  and  Rutherford  not  only  acted  as  agents  in 
the  application  to  the  Court,  but  continued  to  act  in  the  traltta^ 
dons  with  Mr  Macfarlane  as  the  agents  for  Henry  M.  Low,  as* 
suming  the  character  of  factor  loco  tutoris  and  curator  bonis  for 
the  minor  children ;  and  that  their  actings,  as  agents,  in  regard  t0 
these  transactions,  are  entered  in  their  books  as  articles  of  daup 
against  the  said  minors :  finds,  That  part  of  the  sums  drawn  by 
the  said  Henry  M.  Low,  as  aforesaid^  were  entered  to  the  debit  of 
the  company  in  their  books  in  account  with  the  said  minors:  bAi 
That  in  the  year  1830,  Mr  Low  left  this  country,  leaving  laige 
debts  unpaid,  and,  in  particular,  having  failed  to  account  to  tbe 
children  of  Hamilton  Donaldson  for  the  sums  which  had  been  paid 
to  him  by  Mr  Macfarlane:  finds.  That  these  parties,  upon  discovery 
that  caution  had  not  been  found  by  Low,  and  that  his  appointmeat 
had  not  been  extracted,  raised  an  action  against  Mr  MacEvIaoe 
and  his  co-trustees,  as  well  as  against  the  firm  of  Low  and  Rotber» 
ford,  concluding  that  those  persons  should  be  found  liable  for  tbe 
foresaid  sums  alleged  to  have  been  unwarrantably  paid  by  the  tros- 
tees :  finds.  That  on  the  18th  day  of  June  183a,  the  Court  (k^ 
cerned  against  the  defenders,  the  trustees  of  the  testator:  ixAi 
That  the  present  action  is  brought  by  the  representatives  of  Mr 
Macfarlane  and  the  other  trustees  of  the  testator,  against  Jobs 
Hamilton  Donaldson  and  Dr  Somers,  two  of  the  parUes  who  signed 
the  discbarge  above  mentioned,  and  also  against  Low  and  Ruther- 
ford, and  the  individual  partners  of  that  company,  concluding  far 
relief  of  the  sums  in  which  they  have  been  found  liable  to  tbe 
children  of  Hamilton  Donaldson,  in  the  action  above  mentioned; 
finds,  That  the  terms  of  the  discharge  libelled  do  not  found  aoy 
claim  of  relief,  at  the  instance  of  the  pursuers,  against  the  sui 
John  Hamilton  Donaldson  and  Dr  John  Somers,  and  therefore 
sustains  the  defences  for  these  parties,  assoilzies  them  from  tbe 
conclusions  of  the  libel,  and  decerns :  finds  them  entitled  to  ex- 
penses, and  allows  an  account  thereof  to  be  given  in  and  to  be 
taxed  by  the  Auditor :  Further,  and  in  regard  to  the  conclusions 
of  the  action  against  Low  and  Rutherford,  and  the  individual  part- 
ners of  that  company,  finds.  That  Low  and  Rutherford,  acting  as 
agents  in  the  application  to  the  Court  for  the  appointment  of  Mr 
Low  as  curator  bonis  and  factor  loco  tutoris,  had  the  means  d 
knowing  whether  caution  had  been  found  and  his  title  completed, 
and  were  bound  to  ascertain  that  point  before  proceeding  to  act 
as  his  agents,  in  that  assumed  character,  in  transactions  witb  par* 
ties  who  were  evidently  dealing  on  the  understanding  that  tbat 
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title  had  been  completed :  Finds  it  proved  in  tbe  present  case^  by  12  May  1835. 
the  books  of  Low  and  Ilutherfordi  that  they  did  so  act,  and  were     ^"^^v^^ 
besides  cognisant  of  the  large  payments  made  by  Mr  Macfarlane  xrustees  r!  * 
to  Mr  Low,  as  holding  a  completed  title :  finds,  That  no  comma-  Donaldson  and 
nication  was  made  by  Low  and  Rutherford  to  Mr  Macfarlane  and  ^^®"* 
the  trostees,  of  Mr  Low's  failure  to  find  caution,  and  of  the  im- 
perfect state  of  his  title :  Therefore,  finds  the  said  company,  and 
the  individual  partners  thereof,  are  bound  to  relieve  Mr  Macfar- 
lane and  his  co-trustees  of  the  loss  they  have  sustained  ip  conse- 
quence of  the  neglect  or  concealment  practised  by  the  said  com-^ 
pany ;  decerns  against  them  accordingly  for  such  sums  as  Donald- 
son's trustees  may  be  subjected  in  the  payment  of,  in  the  original 
action  at  the  instance  of  the  children  of  Hamilton  Donaldson ;  and 
appoints  the  case  to  be  enrolled,  that  parties  may  be  heard  on  the 
amount' 

Note. — <  The  discharge  granted  to  Donaldson's  trustees  by  the 
parties  interested  in  the  succession  is  in  very  general  terms,  and 
contains  a  clause  of  absolute  warrandice.  But  the  discharge  wad 
prepared  by  the  trustees,  or  by  Mr  Macfarlane,  their  manager, 
and  himself  a  professional  man,  and  in  that  discharge  he  inserted 
the  name  of  Mr  H.  M.  Low,  as  factor  and  curator  for  the  minor 
children  of  Hamilton  Donaldson.  In  such  a  case  it  appears  to  the 
Lord  Ordinary  that  the  clause  of  warrandice,  though  perfectly 
effectual  to  protect  the  trustees  in  all  the  matters  of  accounting, 
on  the  supposition  of  Mr  Low  truly  possessing  the  character  which 
Mr  Macfarlane,  in  framing  the  discharge,  chose  to  ascribe  to  him, 
cannot,  in  sound  construction,  be  held  as  a  warrandice  by  the 
other  parties  interested  to  the  trustees  that  he  truly  held  that  cha-^ 
racter,  a  point  which  they,  the  trustees,  were  bound  to  verify  be- 
fore they  dealt  with  him  as  a  party,  and  made  over  to  him  the 
share  belonging  to  the  minors. 

<  The  other  branch  of  this  cause,  viz.  the  ckiim  by  the  pursuers 
against  the  company  of  Low  and  Rutherford,  involves  a  question 
of  some  diflSculty.  There  seems  no  reason  for  holding  that  Low 
and  Rutherford  acted  as  agents  for  Donaldson's  trustees,  and 
therefore  the  usual  ground  of  liability  against  agents  for  blun- 
ders or  omissions  does  not  here  exist.  They  were  the  agents  of 
the  minor  children,  and  of  Low,  assuming  the  character  of  cura- 
tor bonis  for  them,  that  \%  of  the  parties  with  whom  Donaldson's 
trustees  were  acting ;  and  it  is  maintained  by  Low  and  Ruther- 
ford, upon  the  authority  of  the  case  of  Wilson,  &c.  against  Riddel, 
20th  June  1826,  that  whatever  claim  a  party  may  have  against 
his  own  agent  for  the  consequences  of  his  professional  mistakes 
and  omissions,  he  has  none  against  the  agent  of  the  party  with 
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whom  he  transacts.  The  present,  hrowever,  is  a  special  case,  and 
it  appears  to  the  Lord  Ordinary  to  warrant  the  application  of  a 
different  principle  from  that  which  seems,  upon  very  reasonable 
grounds,  to  have  been  adopted  in  the  decision  referred  to.  Mem 
Low  and  Rutherford  were  the  agents  in  the  application  to  the 
Court  for  the  appointment  of  one  of  the  firm,  Mr  Low,  as  fiider 
loco  tutoris  and  curator  bonis.  It  was  their  duty  to  know,  awl 
they  must  be  presumed  to  have  ascertained,  whether  caution  had 
been  found  and  the  act  extracted,  before  proceeding  one  step 
farther,  as  agents  for  Mr  Low»  in  that  character.  Still  more  ma 
it  their  duty  to  ascertain  that  &ct  before  they,  as  agents,  oounte* 
nanced  the  payment  to,  and  the  appropriation  by  Mr  Low  of  laiga 
sums  of  money,  which  he  was  entitled  to  receive  only  in  that  dn* 
racter.  Now  it  follows,  from  the  entries  in  their  books,  that  dM 
company  must  be  held  to  have  been  cognisant,  not  only  of  Mr 
Low  assuming  that  character  in  dealing  with  Mr  Macfarlane  and 
Donaldson's  trustees,  but  of  those  trustees  paying  large  suras  af 
money,  on  the  reliance  of  his  title  having  been  complete.  Not 
only  are  the  revisal  of  the  discharge,  the  meeting  with  Mr  Mao- 
farlane  for  the  purpose  of  signing  the  discharge,  and  the  vaiioaa 
letters  addressed  to  Mr  Mac&rlane  in  relation  to  the  transfereaei 
of  the  shares  of  the  minors,  entered  as  articles  of  charge  in  tit 
company*s  books,  but  various  of  the  payments  received  by  Mr 
Low,  as  curator,  are  entered  in  the  company's  books  at  the  erefit 
of  the  minors,  under  the  designation  of  *  Donaldson's  Ezecntoia.' 
In  short,  it  rather  appears  from  the  books,  that  although  MrLov 
was  appointed  the  factor  and  curator,  the  business  charges  of  hii 
actings  in  that  capacity  truly  formed  part  of  the  profits  of  the  cob* 
pany.  In  these  circumstances,  the  Lord  Ordinary  thinks  the 
company,  and  the  individual  partners  of  the  company  of  Low  and! 
Rutherford,  must  be  held  liable  in  relief  to  the  trustees.  Tha 
company  were  cognisant  not  only  of  the  defect  in  Mr  Low's  titlci 
but  of  the  trustees'  reliance  on  that  defective  title,  a  reliance  which 
they  were  actively  instrumental  in  producing,  by  acting  as  agents 
for  the  pretended  curator  bonis ;  and  were  certainly  instrumental 
in  continuing,  by  their  perfect  silence  on  the  defect  of  his  tide 
during  the  whole  course  of  the  transaction.  Whatever  n^ligenoe 
there  may  be  justly  chargeable  against  the  trustees  and  Mr  Mao- 
iarlane,  in  a  question  with  the  minors,  the  Lord  Ordinary  baa  ap* 
rived  at  the  conclusion,  that  the  trustees  have,  in  the  cireifflK 
stances  of  the  case,  a  good  claim  against  Low  and  Rutherford.' 


Against  this  interlocutor  the  pursuers,  Mr  Macfarlane's  trus- 
tees, reclaimed^  so  far  as  it  assoilzied  Mr  Donaldson  and  Dr  Somers; 


"1 
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ind  the  defender,  Mr  Rutherford,  reclaimed,  so  £etr  as  it  contained  12  May  \B3Sl 
a  decerniture  against  himself*  ^^^^ 

Pkaded  for  Macfarlane's  trustees,  {Cowan) — The  appointment  xrus^"** 
of  Lour,  as  factor,  was  not  by  the  trustees*     He  got  that  character  Donaldson  and 
6oBi  the  parties  with  whom  they  dealt,  who  chose  to  hold  him  out  ^^^"' 
as  i^larly  appointed.     The  only  duty  the  trustees  had  to  perform  Pursuers* 
vaa  to  protect  themselves  by  the  nature  of  the  discharge.      They     ^^ 
aught  have  brought  an  action  of  exoneration,  and  paid  the  money 
into  Court;  but  to  save  expense  to  the  parties,  they  consented  to  an 
extrajudicial  arrangement,  on  condition  of  receiving  such  a  discharge 
M  would  fully  protect  them  from  all  after*clums.    Accordingly, 
tkis  discharge  was  framed  with  that  view.     It  is  not  a  discharge  by 
cadi  for  their  own  share,  but  with  mutual  consent,  each  taking  bur- 
den for  the  other.     It  contained  a  mutual  cautionary  obligation : 
irery  one  was  bound  as  cautioner  for  the  others  as  well  as  for  their 
ivn  share.     In  taking  absolute  warrandice  in  such  terms»  there 
ttn  be  no  doubt  the  several  title  of  each  was  the  leading  object 
It  is  impossible  they  could  have  expressed  an  intention  to  effect 
dUs  purpose  more  clearly.     This  is  a  most  important  general  ques- 
tioD,  affecting  the  interest  of  all  trustees  who  might  wish  to  save 
Jhe  expense  and  delay  of  judicial  proceedings,  and,  if  the  terms  of 
.  the  discharge  are  disregarded,  may  put  a  stop  to  all  extrajudicial 
lettlements  of  this  kind.     According  to  the  view  taken  of  this  dis* 
darge  by  the  Lord  Ordinary,  it  imports  truly  only  warrandice  from 
fcet  and  deed,  which  they  would  have  had  without  making  any  pro- 
vision on  the  subject.     Every  one  of  these  parties  knew  they  were 
.  fring  farther ;  and  they  undertook  the  obligation  mutually  and  for 
<8eh  other,  scientes  et  prudentes.     If  it  could  be  made  out  that  Mr 

Madarlane  intended  to  mislead  them,  the  case  might  have  been 

Afferent ;  but  it  is  plain  he  had  no  interest  in  misleading  them  in 
.  s single  point:  his  only  object  was  to  prevent  liabilities  to  claims 

^  any  party  concerned. 

Pkaded  tor  the  defenders,  Dr  Somers  and  H.  Donaldson,  (The  Defender's 
^oHeUor^General) — The  succession  was  to  be  divided  into  five  ^*®*'' 
Pirts.  It  was  necessary  to  have  a  factor  loco  tutoris  appointed  to 
die  minors,  who  were  to  receive  a  certain  proportion ;  and  it  was 
uieombeDt  on  the  trustees  to  see  that  he  was  regularly  appointed, 
hefore  they  paid  him,  or  permitted  him  to  join  in  the  discharge.  In- 
*t^ of  doing  so,  they  paid  him  before  the  final  and  most  important 
ttepiMras  gone  through.  The  idea  entertained  as  to  the  import 
^  the  discharge  would  tend  to  convert  it  to  a  use  which  no  lawyer 
^d  for  a  moment  suppose  was  in  the  contemplation  of  the  parties, 
it  was  prepared  by  the  party  himself;  and  the  reason  why  they  are 
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12  May  1835.  made  to  take  burden  for  one  another  was  simply  this,  there « 
a  peculiarity  in  the  terms  of  the  will,  which  might  have  raised  die 
'JVusten  v!  '  question,  whether  a  share  should  be  set  apart  for  each  child  when 
Donaldson  and  he  came  of  afife,  or  whether  there  should  have  been  an  accamidft* 
tion.  Mr  Maciarlane  followed  the  first  alternative,  and  it  was  to 
prevent  any  after  dispute  on  this  point  that  the  dischai^  was  so 
framed.  He  dealt  with  them  all  separately,  so  that  it  could  not  by 
possibility  have  been  in  contemplation  that  they  should  warrant  <ae 
another, 

Rutherford's  Pleaded  for  the  defender,  Mr  Rutherford,  (iZttAei/mf)— Tk 
Lord  Ordinary,  while  he  has  sustained  the  defences  of  the  odier 
parties,  has  held  Mr  Rutherford  liable  in  relief  to  the  trustees,  eo 
the  ground,  that  the  firm  of  which  he  and  Mr  Low  were  partnea 
acted  as  agents  in  the  application  to  the  Court  for  the  appointoieot 
of  Low  as  factor  loco  tutoris.  But  this  was  entirely  a  persond 
transaction  of  Mr  Low's.  Mr  Rutherford  was  no  way  implicatal 
in  his  proceedings  in  regard  to  it  It  is  true  he  was  his  partner, 
but  he  never  intromitted  with  a  farthing  of  Donaldson's  fiinds.  He 
gained  nothing  by  the  copartnery ;  and  the  consequence  of  the  de- 
cision of  the  Lord  Ordinary,  if  adhered  to,  will  lead  him  into  greet 
distress,  if  not  to  ruin.  In  order  to  a  division  of  the  funds  is  the 
liands  of  Donaldson's  trustees,  and  to  protect  the  rights  of  miooRi 
it  was  necessary  to  have  a  factor  loco  tutoris.  No  doubt  the  fins 
appear  as  agents  in  the  application  which  produced  the  appointiDeBt 
of  Mr  Low.  No  doubt  Mr  Low  should  not  have  acted  without  Bod- 
ing  caution ;  but  Mr  Macfarlane  knew  that  he  did  so  act,  and  vie 
it  not  his  plain  duty  to  have  required  to  see  the  extract  before  paf" 
ing  the  money  ?  If  he  had  done  so,  Low  would  not  have  got  mi- 
pence  into  bis  hands.  By  not  doing  so,  he  put  himself  into  tbe 
place  of  Low :  he  virtually  became  security  for  him.  It  is  trse^ 
part  of  the  money  was  at  one  time  in  the  firm ;  and  it  might  have 
been  a  question,  if  it  had  remained  there,  whether  the  partsen 
might  not  have  been  liable  for  that  part ;  but  that  is  a  separate  qae^ 
tion.  In  this  case,  the  money  was  all  drawn  out  by  Low;  he  leat 
a  part  upon  good  security,  another  part  on  questionable  secori^t 
but  which  ultimately  turned  out  good,  and  he  got  the  money;  bot 
he  never  put  it  into  the  copartnery  account :  he  kept  it  to  himedC 
A  great  part  of  the  money  received  by  him  never  entered  the  a^ 
count  at  all.  In  these  circumstances,  Macfarlane  brings  an  actioi 
of  relief  against  the  partner  of  Low,  to  subject  him  to  the  conse* 
quence  of  his  own  neglect :  the  firm  were  Low's  agents,  not  Mao* 
farlane's :  they  may  have  incurred  responsibility  to  Low :  they  nsf 
even  to  the  children  5  but  there  is  no  action  at  their  instance^— no  a^ 
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tt'oB  by  any  party  in  their  right     Instead  of  acting  for  Maciarlane,  12  May  \SB6. 
the  duty  of  the  firm  was  to  act  in  opposition  to  him.     The  case  of    ^^*V^ 
Riddel  (referred  to  in  the  note)  was  precisely  similar.      If  the  Trottro*©!' 
pdot  at  issue  be  disposed  of  in  terms  of  that  case^  there  can  be  no  Donaldson  and 
ftroper  legal  question  to  try  here*     Suppose  this  money  had  been        "* 
letoally  appUed  to  the  liabilities  of  the  firm,  there  are  many  cases  Rutherford's 
h  point  in  England  where  they  have  never  gone  further  than  this,     ^'* 
Ihat  the  partnership  could  only  be  rendered  accountable  for  money 
vbich  actually  got  into  the  books,  and  of  which  there  had  been  a 
fraadulent  application.     The  liability  of  partners  in  such  cases  rests 
entirely  on  retention  or  improper  appropriation.     The  liability  here 
ii  not  put  on  retention  of  fiinds,  but  on  this,  that  one  partner  is 
bound  to  know  the  defect  of  title  in  his  copartner,  even  when  he 
reeeives  money  not  in  the  partnership  transactions,  and  whether 
tkt  money  is  retained  or  made  use  of  in  the  partnership  concerns 
or  not    There  is  not  a  single  case  where  responsibility  was  made 
to  attach  to  an  agent  for  neglect  in  the  business  of  his  employer, 
but  because  he  did  not  attend  to  the  interest  of  a  party  directly  op- 
))06ed  to  that  of  his  employer.     Suppose  the  matter  had  been  con- 
dacted  by  different  agents  altogether,  upon  the  same  principle,  an 
eqaal  responsibility  would  have  attached  to  them.     There  has  been 
lately  a  great  deal  of  discussion  in  matters  of  a  similar  nature  in 
England,  particularly  in  reference  to  those  in  which  Mr  Fontleroy 
was  engaged.     In  the  last  of  these  cases,  the  only  ground  of  liabi- 
fity  which  it  was  considered  could  legally  attach,  was  not  that  stat* 
ed  here,  viz.  that  the  partners  were  bound  to  see  that  he  acted  cdN 
Kedy,  but  it  was  this,  that  Fontleroy,  although  he  forged  powers 
of  attorney,  had,  before  he  used  the  money  for  his  own  purposes, 
deposited  it  in  a  banking  house,  with  which  the  company  had  an 
sccount;  and  then  the  responsibility  was  made  to  rest,  not  on  his 
baving  obtained  the  money  by  fraud,  but  on  this,  that  the  company 
bad  complete  control  over  the  banking  account,  and  most  be  held 
to  bave  given  their  concurrence  in  the  withdrawal  of  it.     If  Low, 
baviog  got  these  funds,  had  employed  them  for  the  benefit  of  th^ 
company, — if,  instead  of  being  kept  in  a  separate  account,  they  had 
been  left  at  the  disposal  of  the  company, — if,  instead  of  being  with^ 
drawn  by  Low  in  his  separate  character,  and  otherwise  invested  by 
bim,  they  had  remained  in  the  hands  of  the  company,  there  might 
bave  been  some  ground  upon  which  to  establish  liability.     But  such 
A  question  is  not  raised  here :  there  are  no  facts  to  raise  the  ques- 
tion.   The  Lord  Ordinary  has  put  his  decision  on  the  bare  and 
simple  point  of  law,  that  as  this  firm  acted  as  agents  for  I^ow,  they, 
Mowing,  or  being  bound  to  know,  of  the  defect  in  his  title, -were  bound 
to  communicate  it  to  the  party  with  whom  he  transacted.      This  is 
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1^  May  1835.  quite  a  novel  ground,  and  to  say  the  least  of  it,  ag  the  Lord  OnB* 
^^^V^*^    nary  has  himself  admitted,  is  one  of  great  difficulty,  and  if  die  Tiev 
Trwf^  v!  *  ^^^  taken  be  confirmed,  will  infer  responsibility,  which  sot  one  ft 
Donaldson  and  the  parties  Concerned  ever  dreamt  of< 

Others.  JLorcJ  Mackenzie. — I  wish  to  call  attention  to  this  part  of  the  in* 

terlocutor  :  <  In  short,  it  rather  appears  from  the  books,  that  al- 
^  though  Mr  Low  was  appointed  the  &ctor  and  curator,  the  bos* 
^  ness  charges  of  his  actings  in  that  capacity  truly  formed  partaf 
^  the  profits.' 

ButherfiircL ^SnppoBe  there  had  been  an  arrangement  that  ^ 
should  share  the  profits  arising  from  this  fiictory,  that  would  not  in* 
yolve  Mr  Rutherford,  unless,  in  acdng  for  Low  as  agents,  the  oon* 
pany  were  bound  to  make  a  disdosare  to  the  opposite  party  of  sudi 
Refects  in  his  title  as  it  was  his  duty  to  discover. 

Lard  Bdlgrajf. — This  may  be  a  very  hard  case,  but  I  thidL  Ae 
defender,  Mr  Rutherford,  is  completely  identified  with  Low.  I 
pan't  get  the  better  of  the  statement  in  the  books,  from  dte  cosh 
mencement  of  the  application. 

The  Lord  Prendmt.-^lihaX  is  the  ground  on  which  I  go.  AS 
the  money  transactions  were  in  the  books. 

jRutherJurd, — Not  all  of  them. 

The  Lard  President.*^Bu%  there  is  a  debtor  and  creditcNr  accoimt 
in  reference  to  this  factory. 

Lard  Balgray. — With  respect  to  the  discharge,  it  is  very  material 
that  it  was  drawn  by  Mac&rlane :  it  was  his  duty  to  have  sees  as 
extract  before  he  paid  away  one  shilling. 

The  Ijord  Prendent.^-^li  a  person  pays  money,  he  is  bound  to  see 
that  the  receiver  can  g^ve  him  a  proper  discharge. 

Lard  Gillies. — I  concur.  As  to  the  first  point,  I  have  no  doubt 
A  copartnery  of  writers  is  very  common.  Your  Lordships  can't  ap- 
point all  of  them  factors ;  but  still,  if  one  b  appointed,  the  otbenare 
responsible  for  his  actings,  unless  separate  books  are  kept  It  ii> 
very  different  thing,  where  another  man  is  ^)pointed,  and  a  writer 
merely  acts  as  agent  for  him,  from  one  of  a  firm  of  writers  being 
appointed,  the  others  joining  with  him  in  conducting  the  busmefl 
of  the  factory,  and  charging  profits*  No  doubt  Rutherford  m^t 
have  kept  himself  quite  clear  of  responsibility,  if  he  had  aaid  Ca 
Low,  Yon  are  fieictor;  keep  separate  books,  and  don't  connect  oor 
firm  with  it. 

Bviherjwrd. — I  wish  to  make  the  Court  aware  of  this  fret  not  set 
forth  in  Uie  record,  that  several  thousand  pounds  of  the  money  « 
this  factory  never  were  in  the  company  bool^ — never  passed  tbroogk 
the  hands  of  the  company  at  all. 

More.-rli  appeare  from  the  company  letter-books,  that  the  Baok 
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of  EaglaDd  stock,  which  was  the  only  part  of  the  funds  not  actually  12  May  18^. 
entered  in  the  books  as  intromissions  by  the  company,  was  to  be    ^"^y^ 
tnnsferred  to  Low,  in  consequence  of  certain  meetings  and  corre-  Trustees"! ' 
spondence  with  the  trustees,  and  aU  of  which  were  charged  for  in  the  Donaldsouand 
books  of  the  company*  ^"* 

Lord  Mackenzie, — I  was  at  first  puzzled  by  the  extremely  broad 
tenns  of  the  discha^^e,  and  am  not  yet  quite  dear  as  to  the  pre- 
cise effect  of  it.  I  can  understand  a  party  taking  burden  for  an 
abeent  person,  as  if  he  had  agreed;  but  where  the  party  is  present, 
it  is  not  easy  to  see  the  object  of  taking  it  in  such  terms,  as  he 
soold  grant  bis  own  discharge.  I  have  Utde  doubt  as  to  the  other 
pmnt :  substantially,  I  think  the  company  liable. 

The  Court  unanimously  adhered.  Judgment 

Ltrd  FuOttiiMj  Ordinary.  For  the  Pursuers,  Hfort,  Cowau  For  Mr  Donald-^ 
son  and  Dr  Somers,  The  Sol.- Gen.  fCunwghame,J  Forgyik.  For  Mr  Ruther« 
ford,  Bjdherfitrd,  James  Learmonih,  Graham  ff  Anderson^  W.  S.  Geo.  Muiher* 
fird,  fParfyJ  Agents.         5.  Clerk. 

c. 


FIRST  DIVISION. 

No.  LXXXIX.  12rt  May  1885. 

Poor  LAWRENCE  SKEEN 

against 
JAMES  TAYLOR. 

PtocEss. — Statdtb  6.  Geo.  IV.  c.  120.  —  A  reclaiming  note 
by  a  pursuer,  against  an  interlocutor  of  the  Lord  Ordinary,  sus- 
taining a  preliminary  defence,*— held  to  be  incompetent,  in  re- 
spect the  summons  and  defences  were  not  appended,  nor  notice 
served  upon  the  defender,  in  terms  of  the  18th  section  of  the  Judio 
catttre  Act 

Urd  Codibwm,  Ordinary.  Act.  B,  R,  BelL  Alt.  Jokn  Whon.  Jo/m 

Martin,  W.  S.  and  Part^t  Agents.         Z>.  Clerk. 

c. 


484  DECISIONS  OF  THE  No.  90. 


FIRST  DIVISION. 

No.  XC.  13/A  May  183& 

The  Rev.  PINKSTAN  FRENCH  and  Mandatary 

against 
HARRIET  PINKSTAN  or  KILPATRICK,  and  Otheim. 

Prescription. — Ikterecption. — Circumstances  in  whidi  it  was 
held  that  there  was  no  prescription  against  an  entaiL 

The  late  Fleming  Pinkstan  died  in  1792,  leaving  a  deed  of  simple 
destination  of  his  lands  of  Limehonseboig,  dated  24th  November 
I781y  and  also  a  deed  of  entail  of  said  lands,  dated  23d  May  1791, 
revoking  the  former  deed.  In  this  deed  of  entail  he  called  Ann 
Pinkstan,  his  only  lawful  daughter,  as  institute,  (under  burden  of  a 
liferent  in  favour  of  his  brother,  Hugh  Pinkstan,)  and  the  heifs 
whatsoever  of  Ann  Pinkstan'sbody;  whom  failing,  Fleming  Pinkstan, 
son  of  said  Hugh  Pinkstan,  in  liferent ;  and  after  his  decease,  to 
and  in  favour  of  Dr  Hugh  French,  his  nephew,  and  the  heirs  what- 
soever of  his  body,  &c.  The  destination  in  the  deed  of  settlement 
was  the  same  as  regarded  Hugh  Pinkstan  and  Ann  Pinkstan. 

On  the  death  of  the  testator,  Fleming  Pinkstan,  Ann  Pinkstan  took 
infeftment  on  the  deed  1781,  disregarding  the  entail,  and  she  pos- 
sessed the  property  till  March  1793,  when  she  died  unmarried.  On 
her  death,  Fleming  Pinkstan,  who  was  called  as  a  liferenter  under 
the  entail,  entered  into  possession  of  the  estate,  but,  without  com- 
pleting titles,  possessed  till  his  death  in  1832,  when  the  defendets, 
his  daughters,  made  up  titles,  as  beirs-portioners  of  Ann  Pinkstan. 
The  pursuer,  the  son  of  Dr  Hugh  French,  raised  the  present  afr> 
tion  of  reduction  of  these  titles.  The  further  facts  and  circumstan- 
ces, with  the  grounds  of  reduction,  will  sufficiently  appear  from  the 
following  note  of  the  Lord  Ordinary : 

Note, — <  Fleming  Pinkstan  the  first  settled  the  lands,  by  the  deed 
<of  1781,  under  which  the  defenders  claim.     In  1791  he  revoked 

*  this  deed,  and  executed  the  entail  on  which  the  pursuer  founds. 

*  The  plea  of  the  defenders  is,  that  the  second  deed  has  been  eitin- 

*  guished  by  prescription  on  the  first. 

<  The  facts  on  which  this  prescriptive  title  rests  are  these :  The 
^granterdied  in  1792;  his  niece,  Ann  Pinkstan,  was  the  institute, 

<  and  ought  to  have  made  up  her  title  under  the  entail,  because  this 

<  was  the  only  subsisting  deed,  and  because  an  omission  to  hold  by 
'  it  alone  implied  an  irritancy.     Nevertheless,  she  made  up  her  title 
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bonder  the  revoked  settlement  of  1781,  and  died  unmarried  in  1793.  13  May  1835. 
•The  entail  had  been  recorded  during  her  life  by  the  pursuer's  fa-    ^^**v^^ 
'ther.    She  was  succeeded  by  her  brother,  Fleming  Pinkstan  (the  ^11"^^^^^^ 
*8eoond«)  who  was  called  as  a  liferenter  by  the  entail,  but  bad  been  Pinkstan  and 
•a&r  under  the  deed  1781.     He  entered  into  possession,  but  made  ^  ^^' 
*iqf  no  tUk  at  altf  and  continued  to  possess  from  1793  till  his  death 
'ID  December  1832.     His  daughters,  the  defenders,  then  served 
'heirs  of  line  and  provision  to  Ann,  under  the  deed  of  1781,  and 
'hare  been  possessing  since.     This  action  was  raised  in  1833;  but 
'the  defenders  maintain,  that  the  possession  by  Ann  and  her  succes- 
'son  having  endured  from  the  date  of  the  service  in  1792  till  inter- 
'rapted  by  this  process,  the  entail  has  been  worked  off* 

'  And  so  it  would,  if  Fleming  Pinkstan  (the  second,)  who  held 
'the  lands  from  1793  to  1832,  had  always  possessed  unequivocally 
'imder  the  settlement  of  1781.  But  I  do  not  think  that  he  did. 
'  His  possession  is  ascribed  by  the  defenders  to  his  apparency  to  Ann, 
'who  had  passed  the  entail  by;  and  certain  acts  are  referred  to,  as 
'evincing  that  he  meant  to  possess  as  fiar  under  the  first  deed,  and 
'not  as  liferenter  under  the  second.  These  acts  are  far  from  deci- 
'  sire.  Some  of  them,  such  as  cutting  wood,  letting  leases,  and  quar- 
'ryiDg  minerals,  are  often  done,  though  irregularly,  by  liferenters; 
'and  the  only  sale  that  took  place  was  a  compulsory  one  for  a  pub- 
'lic  improvement  undei^  a  statute,  and  it  is  not  averred  that  any  of 
'  them  were  known  to  the  fiar.  Now,  if  there  be  any  doubt  as  to  the 
'  true  character  of  his  possession,  it  must  be  presumed  that  he  in- 
'  tended  to  do  what  was  his  duty,  and  in  reference  to  forfeiture  of 
'his  interest,  which  was  to  hold  solely  by  the  entail. 

'  Bnt  all  doubt  was  removed  by  the  proceedings  between  the  pur- 
^ner  and  him  in  1824.  The  substance  of  these  proceedings  is,  that 
'when  legal  measures  were  about  to  be  resorted  to  for  compelling 
'hun  to  connect  himself  directly  with  the  entail,  and  when  he  was 
'required  to  do  so,  he  virtually  acknowledged  himself  to  be  but  a 
'liferenter,  (that  is,  to  be  under  the  deed  of  1791,)  because,  after 
'  eonsultbg  counsel,  he  instructed  the  pursuer  that  the  correct  mode 
'  'of  proceeding  was  for  him,  the  pursuer,  to  make  up  his  title  as  fiar 
'onder  the  entail,  burdened  with  the  liferent. 

'  TkU  was  accordinffly  done^  at  his  suggestion,  and  for  his  accommoo 
'  dation,  and  after  this  both  parties  rested  on  the  faith  of  this  arrange- 
'ment  Fleming  Pinkstan  was  himself  personally  a  party  to  these 
'  proceedings,  but  the  actings  of  his  agents  would  be  enough* 

'  Nov,  whether  this  be  viewed  as  an  interruption  of  the  prescrip- 
*  tion,  or  as  an  election  and  renunciation  by  him  of  the  title  he  really 
'held  hy,  or  as  both,  I  think  it  conclusive.  Its  import  is,  that  his 
'possession,  if  not  during  the  whole  period,  at  least  after  1824,  must 
'  he  ascribed  to  the  deed  which  he  himself  then  solemnly  adopted. 
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13;M«7  1835. 


French  and 
MandaUTf  «• 
Finkstan  and 
Others. 


Judgment. 


<  It  bas  been  urged,  that  a  correspondence  cannot  intermpt  preserifH 

<  tion.     But  there  was  a  great  deal  more  than  a  mere  correspoiidence 

<  here ;  and  it  is  not  as  an  interruption  only,  or  chiefly,  Aat  dieie 
^  proceedings  are  decisive.     They  are  more  important,  as  mdmig 

<  the  true  title  of  possession.    According  to  what  the  defendeis  nov 
*  state,  their  father  had  incurrec}  a  forfeiture;  aud  when  requhedte 

<  save  himself  from  this,  by  making  up  his  title  under  the  entafl,  he 
^  did  so  in  what  he  thought  (no  matter  whether  correctly  or  not) 

<  the  proper  way,  viz.  by  coming  in  as  a  burden  on  the  tide  da 

<  made  up  under  that  deed  by  the  fiar.     I  cannot  understand  hoir  ids 

<  subsequent  possession  can  be  immediately  ascribed  to  a  title  t^ 

<  tally  inconsistent.     And  without  the  whole  of  his  possession  thevd 
^  is  no  prescription.' 

In  these  circumstances  his  Lordship  repelled  the  defences;  fooiMl 
that  the  pursuer  had  the  legal  right  to  the  lands  in  dispute,  and  is 
entitled  to  have  the  writings  called  for  set  aside ;  therefore  iit* 
clared  and  reduced  accordingly,  and  found  the  defender  liable  k 
expenses,  &c. 


The  defender  reclaimed;  but  the  Couri^  without 
for  the  respondent,  unanimously  adhered. 


conoael 


Lord  Coddntm,  Ordinary.  Act.  Ketqf,  Rutherjwrd,  Alt  Den  ofFu^ 

rHopeJ  More,  Sand/ord.      W.  ft-  D.  AHester,  W.  8.  and  W.  A,  C  *■  A  £fc 
>V.  S.  Agents.         D.  Clerk. 


FIRST  DIVISION. 


No.  XCI. 


lAth  May  1835. 


JOHN  RUSSELL 
.  againd 
THOMAS  FREEN  and  Others. 


Tack. — The  tenants  ofhmds^  under  a  lease  for  nineteen  year$i  havisg, 
after  a  yearns  possession^  advertised  the  farm  to  be  sublet  far  ei^' 

•  teen  yearsy  and  an  offer  having  been  made  by  a  party  to  thepentis 
referred  to  in  the  advertisement^  without  specifying  any  term  rf  «" 

-  daranee,  but  containing  various  stipulations  as  to  meliorationSf  jp&  o*^ 
agreeing  tofiUow  the  rotation  of  cropping  laid  down  in  the  orijiwi 
leasSf  which  offer  was  aooeptedf  and  possession  given; — hMf  t»  ^ 

.  action  at  the  instance  of  the  subtenant  against  the  lessors,  tshaveil 
found  that  he  was  entitled  to  renounce  the  base  at  any  tiWi  (»  ^' 
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notice  bmffgiten^  in  respetst  that  it  coMained  no  speeifie  term  of  en^  H  Vfty  193^ 
durancey^^that  the  fair  meaning  <jf  the  contract  toaij  that  the  leaxe 
wag  to  be  binding  for  eighteen  yearsj  the  term  mentioned  in  the  ad-  preen  and 
vertieement,  and  the  period  of  the  original  lease  which  had  yet  to  run.  Others. 
Queglum  as  to  constru^ion  of  a  special  clause  in  the  lease. 

At  MartiAinas  1826)  the  proprietors  of  the  Halbeath  Colliery  took 
a  lease  of  the  lands  of  Halbeath,  with  their  minerals)  from  the  pro^ 
prietory  Colcnel  Lindsay,  for  a  period  of  nineteen  yearSt  In  Att«« 
taam  1837,  it  was  determined  to  sublet  these  lands,  so  far  as  they 
eonasted  of  an  agricultural  subject;  and  they  were  accordingly  ad« 
Ytrtised  to  be  sublet  in  three  separate  farms,  <  for  eighteen  years,* 
from  Martinmas  1827;  and  offers  were  directed  to  be  lodged  with 
Mr  Beveridge,  writer  in  Dunfermline, 

A  few  days  thereafter,  the  following  offer  was  addressed. by  the 
panuer  to  Mr  Beveridge,  with  regard  to  one  of  the  farms,  called 
the  Hall  feurm:  <  Dunfermline,  9th  Nov.  ]827«  Sir,  I  hereby 
make  offer  of  L.2,  10s.  per  Scots  acre  (of  what  the  plough  takes) 
for  the  remainiug  part  of  the  Halbeath  lands  unlet,  commonly 
called  the  Hall  £arm.  The  families  in  the  houses  west  of  the  &rm« 
lioose  to  be  removed  by  the  1st  of  February  next,  and  me  to  have 
the  liberty  to  take  them  down  at  any  time  that  may  be  suitable 
to  me.  The  dwelling-house  to  be  put  in  proper  repair,  and  the 
hoQses  west  side  of  the  close  to  be  converted  into  byres.  The 
hoase  on  the  north  side,  if  large  enough,  to  be  converted  into 
lervant's  house  and  stables,  with  sufficient  loft.  A  new  barn  to 
be  boilt,  also  a  cart^-shade,  with  granary.  Should  the  houses  on 
the  north  side  not  be  large  enough,  they  will  require  to  be  en- 
larged, and  any  other  alterations  or  additions  I  may  find  necessary, 
after  proper  inspection.  The  whole  houses  to  be  put  into  habit* 
able  and  tenantable  condition  at  my  entry,  and  which  I  shall  leave 
in  like  manner  at  my  removal.  The  rent  to  be  payable  at  Mar* 
tinmas  and  Whitsunday,  by  equal  portions.  I  have  also  no  ob*- 
jeetion  to  advance  the  money  for  the  repairs  and  buildings, 
being  allowed  5  per  cent,  interest  for  the  same,  deducted  from  the 
rent  yearly.  The  principal  to  be  deducted  for  the  last  rents  pay- 
able. And  as  to  cropping  the  lands,  I  shall  observe  the  mode  point* 
ed  ont  in  the  Halbeath  Colliery's  tack,  for  the  portion  let  to  me. 
Entry  at  Martinmas  first  I  am.  Sir,'  &c.  (Signed)  <  John 
Russell.  Further,  I  bind  and  oblige  myself  to  provide  and  fur- 
nish the  Halbeath  Colliery,  or  their  successors  or  assignees,  du- 
ring the  continuance  of  the  lease  of  the  fiirm,  or  for  such  period 
thereof  as  the  said  colliery  shall  require,  with  three  good  and 
Ak  horses,  and  drivers^  for  leading  their  coals  or  other  minerals, 
^  their  workings  or  coal  hills,  to  the  shipping  port  at  Invef* 
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14  May  1635.  <  keithiog,  for  which  I  am  to  be  paid  at  the  rate  of  6d.  sterling  in 

^"•"^V^    *  each  ton  of  21  cwt'     (Signed)     *  John  Russell,'  &c. 
Frem  and  '^^^  oSer,  (which  Contained  no  specific  term  of  endurance,)  was 

Others.  accepted,  and  the  pursuer  entered  into  possession  at  the  term;  bat 

thereafter,  (in  February  1834,)  he  brought  an  action  of  declarator 
and  damages  against  the  defenders,  (the  trustees  of  the  Halbeath 
CoUiery,)  setting  forth,  that  although  he,  the  pursuer,  had,  in  temi 
of  the  above  agreement,  kept  three  horses  and  drivers  expready 
for  the  use  of  the  lessors,  they  had  never  been  regularly  or  fbDy 
employed  by  the  company,  who,  on  the  contrary,  employed  other 
horses  and  drivers,  which  was  a  deviation  from  the  contract,  and 
concluding,  inter  alia,  to  have  it  found,  that  as  his  offer  did  not  q>e- 
ciiy  any  definite  period  of  endurance  for  the  proposed  lease,  he  was 
entitled  to  give  up  the  same,  on  due  and  reasonable  notice,  (which 
he  alleged  had  been  given,)  more  especially  after  the  colliery  had 
ceased  to  give  employment  for  his  horses ;  and  he  concluded  fiarther 
for  damages  for  the  loss  he  had  sustained  from  this  alleged  breach 
of  contract 

In  defence  it  was  pleaded^  that  although  no  term  of  endoranee 
was  specified  in  the  offer,  the  plain  intention  (as  was  apparent  (ram 
the  whole  tenor  and  terms  of  the  offer,)  was  to  constitute  a  lease 
for  a  term  of  years.  The  rent  was  expressly  described  as  pay- 
able for  a  successive  course  of  years,  and  provision  was  made  for 
a  settlement  of  the  meliorations  with  the  last  year's  rent.  A  ro* 
tation  of  crops  was  also  iceferred  to,  which  of  itself  implied  a  tena 
of  years,  the  pursuer  binding  himself  specially  to  observe  the  same 
rotation  laid  down  in  the  principal  lease  by  the  Halbeath  Colliery. 
The  obvious  meaning  of  this  was,  that  the  sublease  was  to  endore 
for  the  whole  term  of  the  principal  lease,  for  it  was  in  this  way  onljr 
that  the  subtenant  could  follow  out  the  prescribed  rotation  of  cn^; 
and  thb  construction  was  established  by  the  circumstance,  that  the 
offer  made  by  the  pursuer  was  in  consequence  of  an  advertisement 
which  expressly  imported  a  lease  for  eighteen  years ;  and  it  wai 
upon  this  understanding  that  the  offer  was  accepted  and  posscasiwi 
given  to  the  pursuer. 

The  Lord  Ordinary  assoilzied  the  defenders,  and  found  the  pur- 
suer liable  in  expenses,  &c.  adding  the  subjoined  note : 

Note,^*  This  is  an  action  of  declarator,  brought  to  have  itfoond, 

<  that  a  missive  of  lease,  followed  by  possession  for  several  years,  is 

<  not  binding,  or  that  the  lea^e  is  now  come  to  an  end  j  and  there 

<  is  also  a  conclusion  for  damages  against  the  defenders,  on  aoooont 
^  of  alleged  non-implement  of  their  part  of  the  compact  as  leasois 
^  The  pursuer  contends  that  the  lease  is  not  binding  for  more  than 

<  one  year,  because  the  missive  does  not  specify  the  period  of  en- 
*  durance.     To  this,  it  is  a  sufficient  answer,  that  the  missive  dearly 
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shows  dial  tlie  kiae  was  not  to  emtiniie  far  ooe  year  only.  It  l4Mky  iass» 
specifies  a  TotatioD  of  cn^is,  being  the  same  whieh  the  lesssts> 
Uie  principal  tenants  of  the  fiom,  were  boond  to  obserre.  There  ^^Jf^ 
is  a  prorision  as  tomdiorationsoriepoiistoaeonsideiableanioant,  Oihcn. 
and  the  pmsner  agiees  to  adranee  the  expense  of  these  repaint 
interest  at  the  rate  of  5  per  cent  being  dedaeted  firon  the  rent 
yearly,  and  the  principal  to  be  deducted  firoas  the  last  rents  pay- 
able. Bot  the  precise  endorance  is  fixed  by  the  adrertiseHients 
which  were  inserted  in  the  newqwpers^  and  the  hand-bills  whidi 
were  dradated  and  posted  op,  mentioning  that  the  turn  was  to 
be  let  for  eighteen  years  from  the  then  ensuing  term  of  Martin* 
mas,  and  directing  written  offers  to  be  lodged  with  MrBereridge^ 
writer  in  Donfennline,  before  the  16th  of  November  in  that  year« 
In  terms  of  these  adTertisementi^  the  porsuer's  offei^  dated  the 
9th  of  November,  was  lodged  with  Mr  Beyeridge.  Now,  it  is 
settled  faiw  in  the  case  of  a  lease,  in  which  no  term  of  endniance 
is  defined,  hot  where  it  is  dear  that  parties  intended  it  should 
continue  for  more  than  one  year,  that  the  Court  are  entitled  and 
bound  to  fix  the  period,  according  to  the  ordinary  rules  of  con« 
stmetion,  from  such  evidence  as  can  be  obtained.  The  eyidence 
here  seems  condnsiTe. 

*  There  is  a  omdition  not  contained  in  the  original  offer,  but 
subsequentiy  added,  by  which  the  pursuer  became  bound  to  fur* 
nidi  the  company  during  the  cmtinoance  of  the  lease,  or  for  such 
period  thereof  as  they  should  require,  with  three  good  and  able 
horses  and  drivers,  for  carrying  their  cools  to  Inrerkeithing,  he 
being  paid  at  the  rate  of  6d«  per  ton.  The  pursuer  does  not  al« 
lege  that  the  horses  were  not  employed,  but  he  maintains  that  he 
was  entitled  to  insist  that  they  should  be  fully  employed,  whidi 
it  is  admitted  was  not  the  case.  The  Lord  Ordinary  cannot  con* 
strue  this  clause  into  an  obligation  that  the  pursuer's  horses  should 
have  full  or  constant  employment  On  the  contrary,  it  seems  a 
conditioB  in  frnrour  of  the  company,  that  they  should  have  the 
command  of  these  horses  when  they  had  occasion  for  theuK  Nor 
was  this  any  hardship  upon  the  pursuer,  as  it  appears  from  the 
misdve  that  the  establishment  on  the  farm  was  to  consist  of  no 
less  dian  ten  horses.  It  is  alleged  that  the  company  improperly 
employed  other  horses  at  a  time  when  the  pursuer^s  were  idle ; 
but  there  is  no  spedfic  statement  in  the  record  suffident  to  infer 
mala  fides  in  the  conduct  of  the  defenders  in  that  reqpect  The 
horses  employed  on  the  occasions. alluded  to  might  have  belonged 
to  the  defenders  themselves. 

*  As  die  non-implement  alleged  does  not  infer  extinction  of  the 
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U^  May  lda&  (  contract,  neither  does  it,  in  the  Lord  Ordinary's  opinion,  foood 
*  any  claim  of  damages/ 


Russell  V, 
Freen  and 
Others. 

Pursuer's 
Pleas. 


Opinion  of 
Court* 


Judgment 


The  pursuer  reclaimed,  and  pleaded — That  although  it  was  true, 
that,  in  particular  cases  when  no  definite  period  of  endurance  wai 
specified  in  the  contract,  it  might  be  eompetenti  where  the  inten- 
tion of  the  parties  could  be  clearly  gathered  from  the  other  stipu- 
lations of  the  lease,  to  extend  the  duration  of  it  to  a  particolar 
period,  yet  the  general  rule  in  such  cases,  where  more  than  one 
year  appeared  to  be  in  the  view  of  parties,  was,  to  adopt  the  next 
shortest  period  to  what  was  the  legal  term,  viz.  two  years.  Bat 
the  argument  here  was,  that  the  sublease  was  to  endure  for  eighteen 
years,  viz.  the  whole  remaining  period  of  the  original  lease,  not  on 
the  ground  maintained  by  the  Lord  Ordinary,  that  it  was  in  aibiferio 
judicis  t6  fix  upon  any  particular  period,  as  might  be  gathered  fron 
the  circumstances  and  evidence  of  the  case;  but  on  the  ground,  thtk 
the  terms  of  the  advertisement  and  offer  established  of  themselves  a 
complete  and  binding  contract,  so  as  to  exclude  all  doubt,  and  all 
discretion  on  the  part  of  the  Court  in  fixing  any  particular  perioiL 
But  there  were  ho  grounds  for  such  a  construction,  or  for  holding 
that  a  sublease,  granted  in  such  terms  and  in  such  drcumstancei, 
would  be  effectual  for  the  whole  period  of  the  original  lease,  tf 
good  against  the  landlord,  it  would  be  good  against  singular  succet* 
sors,  which,  it  was  believed,  was  contrary  to  all  the  precedents. 

The  Lard  Pr^Wcfen^  observed,  that  a  lease  in  such  drcomatanees 
might  be  rendered  binding  upon  the  grantor  and  his  heirs  firoa 
his  own  actings,  though  it  might  not  be  effectual  against  singohr 
successors. 

Lord  Balgray. — The  only  question  is.  What  was  the  real  nature 
of  the  contract  between  the  parties  ?  If  the  argument  of  the  Dean 
of  Faculty  were  good,  the  effect  would  be  to  set  aside  half  the 
leases  in  Scotland.  The  offer  was  made  upon  seeing  the  advertise- 
ment, so  that  the  fair  meaning  to  be  attached  to  the  contiact  is, 
that  the  offer  was  intended  to  be  in  terms  of  the  advertisemeDt 
The  whole  transaction  was  equivalent  to  a  specific  offer,  and  aocep* 
tance  in  similar  terms. 

The  other  Judges  concurred  as  to  this,  and  they  also  assented  to  the 
Construction  put  by  the  Lord  Ordinary  upon  the  other  stipiiIatioD& 

The  Court  therefore  adhered,  but  found  no  additional  eicpenses  doe: 

Lord  CorthouM,  Ordinary.  Act  Dean  qfFae.  (Bof^)  Sol,*  Gen.  (CmmghiiimJ 
Alt.  Rutherfvrd,  Penney.  .  Tf  in.  Hunt,  W*  S.  Smiih  ^  Kumear,  W.  &  Ageois. 
D.  Clerk. 
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FmsT  Dnisioy. 

Na  XCII.  141*  iitf  1835. 

Sib  JAMES  GIBSON-CRAIG  &  JAMES  BRIDGES,  W.S. 
Tbostees  for  the  Creditors  of  the  late  Mrs  Colbbrookb 
OR  Taaffe, 


HENRY  THOMAS  COLEBROOKE,  and  MACKENZIE 

&  SHARPE,  HIS  Mandataries. 

Prescription. — Terms  legal  and  conventional. — Liferent 
Provision. — A  widow  beag  heriiabfy  seewred  im  a  UfiraU  prom-- 
aamj  payable  haJfyearfy^  at  WkUamday  amd  MarttMrnas,  amd  she^ 
after  menowmg  her  hmAamd  fir  teoend  yearsy  hamng  died  Aeteeoi 
tkemtenm^  tiieawudiy  diu  at  du  term  preeedxmg  lur  deaik  haxmg 
been  paid  to  her^ — heU,  that  nothmy  was  due  toher  reprtmmiativeM. 

The  late  Mr  Colebrooke  of  CiawforcUDoaglas  ezecnted  a  bond  of 
this  date,  (5th  Feb.  1808,)  by  which  he  bound  and  obliged  him- 
self, and  his  heiis,  to  pay  to  his  wife  *  a  free  annaity  of  L.800  year- 
ly, *  without  any  deduction  whatever,  during  all  the  days  of  her  life, 

*  in  case  she  shall  survive  me,  at  two  terms  of  the  year,  Whitsun- 
^  day  and  Martinmas,  by  equal  portions,  beginning  the  first  term's 

*  payment,  being  L.400  sterling,  at  the  first  of  these  terms  which 

*  shall  arrive  next  after  my  death,  for  the  half  year  immediately  pre- 

<  ceding  that  term,  and  so  forth  thereafter,  termly  and  propordonal- 

*  ly,  during  her  lifetime,  with  a  fifth  part  more  than  each  term's 

*  payment  of  liquidate  penalty,  for  each  term's  fiiilure  in  punctual 

*  payment  thereof,'  &a  And  in  the  obligation  to  infeft,  Mr  Cole- 
brooke further  bound  and  obliged  himself,  and  his  foresaids,  to  in- 
feft and  seise  his  said  wife  <  in  the  sud  free  annuity  of  L.800  ster- 

*  ling  yearly,  during  her  life,  in  case  she  shall  survive  me,  to  be  up* 

<  lifted  and  taken  at  the  aforesaid  two  terms  in  the  year,  Whitsun- 

*  day  and  Martinmas,  by  equal  portions,  beginning  the  first  term's 

*  uplifting  thereof,  being  L.400,  at  the  first  of  these  terms  which 
^  shall  arrive  after  my  death,  for  the  half  year  immediately  preced- 
^  ing,  and  so  forth  termly  thereafter,  during  her  lifetime,'  &c. 

In  the  course  of  the  same  month,  Mr  Colebrooke  executed  a  will 
m  England,  whereby  he  bequeathed,  inter  alia,  to  Mrs  Colebrooke 

*  the  sum  of  L.500,  to  be  paid  to  her  immediately  after  my  decease, 

*  without  any  account  to  be  at  any  time  rendered  by  her,'  for  mourn- 
ings, household  expenses,  &c.  ^  and  for  her  own  use,  until  she  shall 
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U  May  IS35.  <  come  into  the  receipt  of  the  income  herein  after  provided  for  her,' 

(viz.  an  additional  annuity  out  of  bis  English  property.) 
Ac^Tcol^*'      Mr  Colebrooke  died  23d  April  1809,  and  his  widow  (who  afte^ 
brooke.  wards  married  Mr  Taaffe)  immediately  received  the  sum  of  L^dOO, 

^  and  at  Whitsunday  following  she  received  a  half-yearly  payment  of 

the  annuity  provided  to  her,  and  the  same  was  paid  half  yearly,  dom 
to  Martinmas  1831  inclusive.  She  died  I5th  March  1832 ;  and, 
after  her  death,  Sir  James  Gibson-Craig  and  Mr  Bridges,  who^  as 
her  creditors,  had  used  arrestments  in  the  preceding  December,  in- 
stituted a  churn  against  the  heir  of  Mr  Colebrooke,  which  came  U 
be  tried  in  conjoined  actions  of  multipIep<Hnding,  ranking  and  sale, 
&c.  the  particulars  of  which  it  is  unnecessary  to  detaiL 

They  pleaded — 
pleM  of  Mr  L  That  the  annuity  in  question  being  expressly  declared  payaUe 
^^^'''"  to  Mrs  Colebrooke  <  during  all  tiie  days  of  her  life,'  and  she  hariDg 
confessedly  lived  till  15th  March  1832,  her  creditors,  as  in  her  righ^ 
were  entitied  to  draw  the  annuity  down  to  Whitsunday  1882,  or 
at  least  the  proportion  of  that  annuity  effeiring  to  the  period  betweeo 
Martinmas  1831  and  15th  March  1832. 

II.  That  the  half-year's  annuity,  which  fell  due  at  WhitBnnday 
1809,  being,  by  the  express  terms  of  the  bond,  payable  *  far  tiM 
<  half  year  immediately  preceding,'  and  in  like  manner,  the  pay- 
ment made  at  Martinmas  1831,  being  for  the  half  year  preceding 
that  terra,  none  of  the  payments  made  at  or  preceding  Martimnf 
1831  eould  be  imputed  to  the  subsequent  half  year,  or  to  tke 
period  between  that  term  and  15th  March  1832. 

III.  That  the  arrestments  used  by  the  claimants  in  Deoendicr 
1831  effectually  attached  the  half  year's  annuity,  which  was  thei 
current,  and  entitied  the  respondents  to  be  preferred  for  the  half 
year's  annuity  down  to  Whitsunday  1832 ;  or,  at  all  events^  to  tke 
proportion  of  it  effeiring  to  the  period  between  Martinmas  1831 
and  15th  March  1882. 

On  the  other  hand  the  Heir  pleaded — 
Plea  of  Mr  That  as  Mr  Colebrooke's  bond  of  annuity  was  aecored  over  an 
Cojttbrooke's  ]ieritable  estate  in  Scotland,  and  was  declared  to  be  payable  teisly, 
at  the  terms  of  Whitsunday  and  Martinmas,  it  coald  not  be  held 
to  run  de  die  in  diem.  And  as  Mrs  Taaffe,  or  those  in  her  r%ht, 
drew,  during  her  life,  the  whole  termly  payments  exigible  under 
the  bond,  there  were  no  arrears  due  by  the  pursuer  which  eould  be 
claimed  by  her  creditors. 

The  Lord  Ordinary  repelled  the  claim  of  the  crecBtors,  but  (ooai 
no  expenses  due,  adding  this  note : 
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NaU. — <  The  late  Mrs  Taaffe,  die  widow  of  George  Colebrooke,  14  May  1835. 
'  EBq.  of  Crawford-Douglas,  was  secured  on  Mr  Colebrooke's  Scot^.    ^^"•V^^ 

*  6sk  estates  in  a  liferent  annuity  of  L.800,  payable  half  yearly,  at  f^"^!"^^^^' 

*  WhitBonday  and  Martinmas.    She  died  on  the  15th  March  1832 ;  brooke,  &c. 
'and  the  question  is,  whether  her  creditors  are,  in  her  right,  enti- 

^  tied  to  a  pert  of  the  annuity  proportioned  to  the  period  between 
K  Martiamas  1831,  the  last  payment,  and  the  day  of  her  death  ? 
'  The  Lord  Ordinary  has  decided  this  question  in  the  negative,  on 
'  the  following  grounds :  In  the  first  place,  the  annuity  was  secured 
<oa  had;  in  which  case  it  is  laid  down,  that  *  the  same  rules  are 
^  observed  as  in  a  proper  liferent  of  lands,  where  the  different  in* 
^  teresti  of  the  heir  and  executor,  and  of  the  liferenter  and  fiar,  are 
^  fixed  according  to  the  legal  terms  of  land-rent,  Whitsunday  and 
^  Martinmas.'   2<%,  Even  in  the  case  of  a  personal  bond  of  annuity, 

*  ptyaUe  at  Whitsunday  and  Martinmas,  and  otherwise  framed  in 

*  terms  not  appearing  to  the  Lord  Ordinary  to  differ  substantially 
'from  those  of  the  bond  in  dispute,  it  has  beenTound,  that  the  an- 

*  aiitant  having  died  on  the  2d  of  November,  no  annaity  was  due 
^  for  the  period  current  between  the  preceding  Whitsunday  and  his 
'death.  LaMy,  Any  equitable  ground  whidi  might  otherwise 
'hare  existed  for  adopting  a  different  oonstrucdon,  in  consequence 
'  of  the  alimentary  nature  of  this  annuity,  is  here  excluded  by  the 
'  considerations,  that  the  bond  contemplated  the  provision  of  a  sum 
'  of  money  for  the  maintenance  of  the  annuitant  until  the  first  term's 
'aQDnty  became  payable ;  that  such  provision  was  made  in  the  se- 
'poiate settlements  of  the  husband;  and  that  the  sum  so  provided 
'  was  actually  claimed  and  received  by  the  annuitant  in  this  multi- 
'  plepoinding,  on  the  ground  of  her  being  legally  entitled  to  such  a 
<  maintenance.' 

The  creditors  reAdmedf  and  the  Dean  of  Faculty^  in  support  of  craditorft* 
^  reclaiming  note,  pleaded — This  was  a  conventional  provision,  ^^^*^ 
^  the  express  terms  of  which,  the  widow  of  the  grantor  was 
to  eojoy  die  provision  during  all  the  days  of  her  life.      This 
tt  not  the  case  of  a  contract,  or  a  purchased  annuity ;  it  was  a 
pfi  to  a  widow,  to  the  most  fevoured  of  all  parties.    A  few  days 
^  the  execution  of  this  bond,  Mr  Colebrooke  executed   an 
English  will,  by  the  terms  of  the  bequest  in  which  a  provision 
W  created  in  favour  of  his  wife,  until  she  should  come  into  the 
wceipt  of  the  income  provided  for  her ;  and  it  was  expressly  de- 
wed, that  what  she  took  by  the  will  was  not  to  affect  the  provi- 
nons  made  in  her  favour  in  Scotland,  or  elsewhere.     There  is  a 
^A^disdnction  between  such  a  case  as  this,  and  that  where  an  an- 
"n«ty  is  purchased,  as  in  Lord  Dalhousie's  case,  referred  to  by  the 
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U  Mfly  1835.  Lord  Ordinary.  The  consideration  which  chiefly  moved  the  Court 
there  was,  that  even  if  the  annuity  were  due,  there  was  no  stodk 
to  answer  it.  There  is  nothing  in  the  observation,  that  the  widow 
would  receive  a  portion  effeiring  to  the  period  when  the  husband 
was  alive.  It  is  not  the  husband,  but  die  heir  who  is  to  pay  the 
annuity,  and  there  was  power  to  burden  him  to  any  extent.  The 
Lord  Ordinary  saw  the  distinction  in  this  case,  as  to  a  gift  to  a  &- 
voured  party.  He  says,  however,  there  was  a  provision  in  another 
deed,  but  the  terms  of  that  deed  expressly  exclude  the  applicatioiL 
His  Lordship  further  says,  that  this  was  an  annuity  secured  oo  land, 
and  that  its  payment  must  be  fixed  by  the  legal  terms.  That  ob> 
servation  might  have  applied,  if  the  words  had  not  been  suflicientlj 
explicit  to  the  contrary.  This  is  not  the  case  of  a  liferent  of  Icnds^ 
or  of  an  annualrent  drawn  from  land;  it  is  a  mere  personal  bond, 
payable  by  the  representatives  of  the  obligant,  which,  for  more  se- 
curity, is  made  a  burden  on  land;  in  other  words,  there  is  an  alter- 
native power  to  take  possession,  and  draw  the  annuity  finom  land, 
on  failure  of  the  primary  obligation.  This  is  the  first  case  where 
there  has  been  an  opening  for  the  determination  of  the  effect  of  aa 
annuity,  where  there  is  no  locality, — ^no  immediate  payment  to  be 
made  from  lands,  but  a  mere  power  to  revert  to  the  land  in  Ae 
event  of  failure  in  obtaining  it  otherwise. 

The  counsel  for  the  respondents  were  stopped  by  the  Court. 


opinion  of 
Court. 


Judgment 


Lord  Gillies. — This  is  just  the  common  case  of  a  jointure.  By 
the  terms  of  the  obligation  to  infeft  contained  in  the  bond,  the 
granter  binds  himself  to  infeft  his  widow  in  lands,  and  that  for  pay- 
ment of  an  annuity  termly,  not  proportionally.  It  is  the  obligaticn 
to  infeft  which  must  regulate  the  payment  of  the  annuity.  Accord- 
ing to  the  terms  of  it,  if  the  granter  had  died  the  very  day  before 
the  term  of  Whitsunday,  his  lady  would  have  been  entitled  to  a 
half-year's  annuity.  Now,  he  died  in  April  1809,  and  she  was  pail 
at  Whitsunday,  exactly  in  terms  of  the  bond.  She  has  got  pay* 
ment  at  every  term  since.  It  is  said  the  words  are,  during  all  the 
days  of  her  life;  but  that  does  not  signify,  because  such  half*year^s 
annuity  was  payable  only  termly,  when  the  term  arrived.  If  she 
had  died  on  the  15th  of  May,  her  representatives  would  have  been 
entitled  to  the  preceding  half-year's  annuity ;  but  having  died  ia 
March,  it  is  impossible  that  any  thing  could  be  due  to  her,  as  she 
did  not  survive  the  term. 

The  other  Judges  concurred,  and  the  Court  therefore  adheredL 


Lord  FuBertonf  Ordinary. 

Alt.  A,  Anderson,  Swinton, 
W.  S.  Agents.         D»  Clerk. 


For  the  Creditors,  Dean  qfFac,  (Hap^) 

Jas,  Bridget,  W.  S.  and  Mackenzie  j*  SMarft, 


a 
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SECOND  DIVISION. 

No.  XCIIL  14tft  May  1835. 

CHARLES  WALKER 

against 

JOHN  MACGILP. 

Bankruftct. — Discharge. — Two  crediicrs  telto  had  ranked  an  a 
$eqiiettrated  estate j  and  drawn  dividends^  signed  a  minute  consenting 
to  the  bankrupfs  discharge^  and  afterwards  assigned  their  debts^ — 
kddi  tfier  the  lapse  of  six  yearsj  during  which  no  application  had 
bun  made  to  the  Court  for  a  discharge^  that  the  assignee  was  enti" 
ted  to  raise  action  for  payment  against  t/ie  bankrupt ;  but,  in  respect 
ofAe  discharge  being  obtained^  pendente  lite^  decree  granted  onfy  to 
tke  effect  of  drawing  dividends  in  the  sequestration. 

Charles  Walker,  merchant  in  Glasgow,  was  sequestrated  in 
1818.  At  that  period  he  was  due  to  George  Sinclair  a  bill  for  L.83, 
12s^  and  to  George  Young  a  bill  for  L.75,  14s.  These  persons 
were  mnked  upon  his  sequestrated  estate,  and  drew  a  dividend 
of  58.  in  the  pound  in  1820;  and  in  1823  they  both  subscribed 
a  minute,  addressed  to  the  trustee,  consenting  that  an  application 
•lumld  be  presented  for  the  discharge  of  the  bankrupt ;  and  they 
sever  afterwards  attempted  to  withdraw  their  concurrence^  No 
spplieation  was  then  made  for  a  discharge;  and  in  May  1829 
John  Macgilp  obtained  assignations,  not  only  to  the  grounds  of 
'ebt  held  by  these  persons,  but  expressly  to  the  benefit  of  the  rank- 
ing on  the  estate,  under  deduction  of  llie  dividends  already  recei* 
Ted.  Upon  these  assignations  he  raised  action  before  the  SheriiF  in 
Angost  1829,  concluding  personally  against  the  bankrupt  for  full 
payment  of  the  debts,  under  deduction  of  past  dividends,  and  for 
expenses.  Some  groundless  objections  were  stated  by  the  bank- 
nipt;  but  his  main  defence  was,  that  the  pursuer  was  barred,  by  the 
eoosent  of  his  cedents  to  his  application  for  a  discharge,  from  in- 
Mting  in  the  action.  The  Sheriff  repelled  the  defences,  and  de- 
eened  in  terms  of  the  libel. 

Walker  advocated,  and  on  19th  September  1884,  while  the  ad- 
vocation was  in  dependence,  he  obtained  his  discharge  in  the  se- 
V^oitntion.  He  was  afterwards  allowed  to  add  a  plea  to  the  re- 
cord, founding  upon  the  discharge  as  excluding  the  action.  The 
Urd  Ordinary,  (Jeffrey,)  on  10th  February  1836,  pronounced  this 
uterlocutor :  <  In  respect  that  the  cedents  of  the  respondent  had^ 
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<  previous  to  the  assignation  in  his  favour,  on  which  he  foands,  not 

<  only  ranked  and  drawn  dividends  on  the  sequestrated  estate  of  the 

*  advocator,  but  had  concurred  by  a  signed  minute  in  his  appUca- 

<  tion  for  a  discharge,  which  discharge  has  been  since  granted  oe 
'  the  strength  of  other  concurrences  contained  in  the  same  minute, 

<  advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff^  and  as- 
^  soilzies  the  advocator  from  all  the  conclusions  of  the  action,  le- 

<  serving  always  to  the  respondent  the  benefit  of  his  own  ranldng 

<  and  that  of  his  cedents,  on  the  sequestrated  estate,  in  relation  to 

<  any  dividend  that  may  still  be  recoverable  therefrom ;  finds  the 

<  advocator  entitled  to  the  (expenses  incurred  by  him  in  this  Court; 

<  allows  an  account  thereof  to  be  given  in,  and  remits  the  same, 

<  when  lodged,  to  the  Auditor  to  be  taxed,  and  decerns*' 

His  Lordship  stated  the  grounds  of  his  opinion  in  a  note,  in  die 
following  terms : 

<  To  the  extent  of  holding  that  the  assignee  was  in  all  reapecli  is 

<  the  same  situation  with  the  cedents,  the  Lord  Ordinary  bas  no 

<  difficulty  in  adopting  the  views  of  the  advocator.     This  be  appio* 

*  hends  to  be  the  general  rule  as  to  assignations ;  but  it  has  beea 

<  specially  decided  as  to  this  very  case,  of  a  debt  assigned,  after  a 
^  consent  by  the  cedent  to  a  discharge  in  a  sequestratioa ;  Sheriff 

<  V.  Steele,  2ad  Nov.  1809,  F.  C.     The  report  bears  it  to  have 

*  been  the  unanimous  opinion  of  the  Court  in  that  case,  that  it  vit 
^  incompetent,  by  such  a  transfereace,  to  deprive  the  debtor  of  thai 
**  consent,  which  bad  been  once  fairly  and  regularly  given,  and  ia 
><  which  he  had  acquired  a  jus  queesitum ;  and  that  the  debt,  if 
*<  afterwards  purchased,  must  be  taken  cum  omni  onere,  and  the 
<<  bankrupt  be  entitled  to  rank  it  among  the  number  of  c^msentiog 
«  votes.'     The  Lord  Ordinary,  therefore,  must  deal  with  this  case 

*  exactly  as  if  the  action  had  been  brought  before  the  Sheriff  by 
^  the  original  ranked  and  concurring  creditors,  Sinclair  and  Young 
^  in  their  own  persons ;  but,  even  on  that  supposition,  it  is  netfree 
'  from  difficulty. 

<  In  the  first  place,  he  cannot  adopt  the  general  and  sweepiag 

<  doctrine  of  the  advocator,  that  no  creditor  who  has  once  daimei 

<  and  drawn  dividends  on  a  sequestrated  estate  can  afterwards  see 

*  the  debtor  in  an  action  of  constitution.     It  may  generally  be  na- 

*  necessary,  and  often  oppressive  to  proceed  in  this  way ;  but  the 

*  Lord  Ordinary  does  not  think  it  incompetent     The  trustee's  nnk- 

<  ing  gives  no  right  to  any  thing  but  a  dividend  from  the  sequel* 

*  trated  estate ;  and  after  one  dividend  is  paid,  such  ranking  nay 

<  even  be  retracted  upon  iarther  consideration  before  another ;  and| 

<  at  all  events,  it  is  no  warrant  either  to  attach yiifiire  acqidtUums  by 

<  the  bankrupt,  or  to  do  diligence  against  his  person.     Yet  these 
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*  proTiaton  in  the  law  of  seqnestration,  which  declares  or  implies    ^*«>^v^^ 

<  diat  they  cannot  be  acquired  by  any  creditor  who  has  once  claim-  ^gcsthK 
^ed  or  drawn  diyidends  from  the  estate.     If  there  was  no  more  in 

<  die  case,  therefore,  the  Lord  Ordinary  wonld  be  inclined  to  hold 

*  the  action  competent,  and  die  judgment  of  the  SheriiF  right  He 
'  bas  put  his  jadgment,  Aerefore,  entfarely  on  the  eiFect  of  the  ce- 
^den^s  amaent  to  the  dueharge^  which  the  bankrupt  has  (since  the 

*  advocation,  no  doubt,)  actually  obtained.     Such  a  consent  neces- 

<  SBrily  limits  the  right  and  interest  of  the  creditor  to  the  dividends 
^  wiuch  the  funds  in  the  hands  of  the  trustee  may  yield ;  and,  be- 
^yondall  question,  imports  a  renunciation  of  all  right,  either  to 

*  attach  acqoirenda,  or  to  do  diligence  agtdnst  the  person  of  the 
'baiikrq)t.  It  seems  therefore  utterly  inconsistent  with  the  ezist- 
'  ence  of  any  title  or  interest  to  convene  him  in  a  personal  action  for 
'any  prior  debt. 

^  The  respondent  scarcely  ventured  generally  to  dispute  those  pro- 
^positions,  but  rested  chiefly  on  thfe  specialty,  that  though  his  con- 
usant was  given  in  1823,  no  application  was  actually  made  for  a 
^discharge  for  ten  years  after;  and  that  it  was  in  the  middle  of  this 
^kng  interval,  when  all  notion  of  such  a  thing  seemed  abandoned, 

*  viz.  in  1820,  that  he  acquired  right  to  the  debt  by  assignation, 
'and  brought  his  action  before  the  SheriiF;  and  he  referred  to  the 
'case  of  Megget,  lOtfa  July  I6e30,  (8.  SAato,  1068,)  and  to  that  of 
^Duncan  and  Canninghame,  3d  June  1834,  (12.  Shaw^  678,)  to 

*  sbew  that  a  consent  of  this  sort  may  be  retracted,  on  sufficient 

*  grounds,  and  does  not  operate  as  a  perpetual  bar  to  other  proceed- 
'  ings.    But  these  cases  do  not  apply.     In  that  of  Megget,  the 

*  bankrupt  having  attempted  to  vary  the  conditione  on  which  the 
^creditors  had  consented  to  his  discharge,  they  signified  that  they 
*wottid  withdraw  their  consent;  and  the  Court  <  having  intimated 
*' an  opinion,'  (for  there  was  no  judgment,)  that,  in  such  circum- 
^etances,  they  would  be  entitled  to  withdraw,  the  bankrupt  aban- 
^  doned  his  new  conditions,  and  the  discharge  was  awarded.     In 

*  Dnncan's  case,  the  discharge  had  been  deliberately  refused  by  the 

*  Court,  and  there  seemed  to  be  no  purpose  of  again  applying  for 
'  It,  when  action  was  raised  against  the  bankrupt,  upwards  of  eleven 

*  yearg  afterwards ;  and  accordingly  this  concurrence  was  never 

*  founded  on  as  a  ground  of  defence.     In  the  present  case,  it  is  not 

*  pretended  that  the  discharge  was  ultimately  sought  on  any  othet 

*  conditions  than  those  to  which  the  concurring  creditors  originally 
3*^ted;  and  the  discharge,  instead  of  being  refused,  was  granted, 

*  though  no  doubt  after  a  long  interval,  on  the  very  first  application. 

*  The  only  difficulty  in  the  case,  therefore,  arises  from  this  long 
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interval,  during  which  nothing  was  done  to  render  the 
rence  availablei  and  before  the  lapse  of  whidi  the  action  was  raiiedi 
and  decreet  given  by  the  Sheriff.  But  though  the  Lord  Ordimrj 
feels  that  it  raises  a  very  considerable  diflBcolty,  he  thinks  thsi 
the  circumstances,  when  properly  attended  to,  sufficiently  wamat 
the  conclusion  to  which  he  has  come.  There  was  not  only  no  fe> 
fusal  of  the  discharge,  and  no  change  of  circumstances  to  justify 
a  retractation  of  the  consents  given  in  1823 ;  but,  in  point  of  fu»t 
no  attempt  was  made  to  retract  them ;  and  they  were  actual^ 
taken  into  account  when  the  discharge  was  ultimately  granted  it 
1834.  There  was  some  misapprehension  upon  this  subject,  at 
first,  during  the  debate ;  but  the  &cts  turned  out  to  be  theie; 
When  the  discharge  was  at  last  applied  for  in  I83d»  the  miDiits 
of  1823,  containing  the  consent  of  Sinclair  and  Young,  and  of  ae> 
veral  other  creditors,  was  produced  along  with  a  more  recent  Bf* 
nute,  containing  the  consent  of  other  creditors,  and  bath  were  ta- 
ken into  computation  in  making  up  the  statutory  concurrence,  as 
new  consents  being  ^ven  for  those  who  bad  subscribed  the  n^ 
nute  of  1823.  The  respondent,  no  doubt,  objected  to  SiBcbir 
and  Young  being  reckoned  as  consenting  creditors,  as  he 
tended  that  this  would  interfere  with  his  pleas  in  this 
advocation,  and  as  it  turned  out  that  there  was  a  sufficient  eo»- 
currence  without  taking  them  into  account,  the  Lord  Ordinsiy 
merely  states  this  fact  in  a  note  to  the  interlocutor  granting  tbe 
discharge,  and  gives  no  judgment  on  the  merits  of  the  objectioBu 

<  The  result  of  the  matter  then  is,  that  the  consents  given  ia 
1823  were  not  held  to  have  fallen  by  the  long  period  of  inactioi 
that  had  followed,  or  to  require  to  be  renewed  when  the  disdiaige 
was  at  last  applied  for;  and  if  this  was  the  case  in  1834,  abl 
less  could  these  consents  have  fallen  or  ceased  to  be  operative  sni 
binding  in  1829,  when  the  respondent  brought  his  action  agsialt 
the  bankrupt ;  and  it  is  upon  this  ground  mainly  that  the  Lord 
Ordinary  has  proceeded  in  holding  that  the  defence  founded  ca 
these  consents  ought  to  have  been  sustained. 

<  Nothing  is  said  in  the  interlocutor  as  to  the  advocator's  right 
to  withdraw  a  plea  of  compensation  advanced  by  him,  and  sustamei 
in  the  inferior  court,  or  to  have  his  right  of  action  on  the  compen- 
sating claim  reserved  to  him ;  and  the  Lord  Ordinary  meant  to 
give  no  decision  on  these  points.  The  plea  of  compensation  will 
probably  be  thought  to  have  fallen,  when  the  debt  against  wkick 
it  is  stated  is  disallowed  in  toto ;  and  if  the  advocator  has  a  kgd 
right  still  to  insist  in  his  counter  claim,  it  needs  no  reservation.' 


^dent's       Against  this  judgment  the  respondent,  Mac^lp,  reclaimed,  nni 
pleaded — 1st,  The  consent  given  by  Sinclair  and  Young  to  tbe 
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bankropt's  application  for  a  discharge  did  not  imply  any  abandon-  li  May  1835. 
Dent  of  their  right  to  draw  dividends  in'  the  sequestration,  and     ^"'^y^^ 
the  action  was  competently  raised  by  the  respondent,  as  their  as-  y^l^^^' 
ngnee,  to  constitute  his  debt,  and  enable  him  to  be  ranked  upon  ' 

the  sequestrated  estate.  2d,  From  the  lapse  of  time,  and  change  pj^j^'^^^'^^ ' 
of  circamstances  which  took  place  after  this  concurrence  was  granted, 
it  was  not  binding  upon  the  respondent;  and  he  wbb  entitled  to  re- 
de, aod  proceed  with  diligence  against  the  bankrupt  And,  3d, 
Eren  supposing  this  concurrence  to  have  been  obligatory  upon  the 
respondent,  it  could  not  operate  as  a  bar  to  the  action,  or  prevent 
)am  from  attaching  the  person  or  property  of  the  bankrupt,  before 
the  discharge  was  actually  granted  by  the  Court,  seeing  that  the 
(fiicharge  itself  has  only  that  eifect  subsequent  to  its  date ;  2.  Bett^ 
Gm.454. 

Answered  for  the  advocator — 1st,  As  the  debts  sued  for  were  Adrocttor't 
tonstituted  by  liquid  documents  of  debt,  an  action  of  constitution 
fas  not  necessary  to  enable  the  respondent  to  be  ranked.  2d, 
The  respondent,  as  the  assignee  of  Sinclair  and  Young,  was  bound 
iy  their  concurrence  to  the  advocator's  discharge,  and  barred  from 
Usting  in  this  action,  dd,  At  all  events,  the  advocator  having 
sbtained  a  final  discbarge,  any  decree  against  him  is  incompetent. 

The  Court  were  of  opinion  that  the  Sheriff's  decree  was  right  at  Opinion  of 
the  time  it  was  pronounced ;  but  in  respect  of  the  discharge,  they  ^"^ 
Md  that  the  respondent's  debt  could  only  be  made  effectual,  to  the 
extent  of  drawing  the  dividends  in  the  sequestration.  It  was  ob* 
lenred  on  the  Bench,  that  the  concurrence  granted  by  Sinclair  and 
l^onng  was  not  binding  on  the  respondent,  after  the  long  delay 
vhieb  had  taken  place  in  presenting  the  application  for  a  discharge ; 
vid  farther,  that  such  concurrence  could  not  have  the  effect  ascribed 
to  it  by  the  Lord  Ordinary,  because  the  discharge  itself  only  pro- 
^■^cts  the  person  of  the  bankrupt,  and  property  acquired  by  him  af- 
ter its  date. 

Their  Lordships  recalled  the  Lord  Ordinary's  interlocutor,  ad-  judgment, 
▼ocated  the  cause,  and  in  respect  of  the  discharge,  found,  that  the 
'etpondenf  s  debt  was  extinguished,  except  as  to  the  dividends  to 
he  received  in  the  sequestration;  and  to  that  extent  they  altered  the 
interlocutor  of  the  Sheriff,  and  found  no  expenses  due  to  either 

^^  Ordinary,  Jeffrey.       For  Walker,  A,  Anderson.      For  Macgilp,  T.  MackmzU, 
SUwartif  Sprot,  W.  S.  and  Bowie  J  CampbeO,  W.  S.  Agents.         T.  Clerk. 

R. 
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FJBST  DIVISION. 

No.  XCIV.  15M  May  1835. 

Sir  MICHAEL  SHAW  STEWART 
f  against 

Dr  macfarlane. 

Teikds. — PROTiNa  THE  TENOR.«-*CSrctif7Mtoicef  in  whidi  the  Court 
found  the  adminides  tiot  sufficient  to  prove  the  tenor  of  the  deed  &• 
beUed. 

This  was  a  special  case.  The  parish  of  Greenock  formed  ancient- 
ly part  of  the  parish  of  Innerkip,  from  which  it  was  disjoined  about 
the  end  of  the  sixteenth  century.  The  lands  of  Greenock  origi- 
naliy  belonged  partly  to  John  Crawford  of  Kilbiniie,  and  partly  to 
Malcolm  Crawford  of  Cartsburn,  the  former  being  proprietor  of  a 
seventeen  merk  land,  and  the  latter  of  a  forty  ahilling  land.  The 
seventeen  merk  land  now  bears  the  name  of  Easter  Greenock,  and 
belongs  to  the  pursuer :  the  forty  shilling  land  now  forms  the  pro- 
perty of  Cartsburn,  belonging  to  Mr  Macknight  Crawford. 

In  1793  a  process  of  augmentation,  modification  and  locality  was 
instituted  by  the  minister.  There  were  then  only  three  heritors  in 
the  parish,  the  pursuer's  author,  Sir  John  Shaw  Stewart  of  Green- 
ock, Mrs  Macknight  Crawford  of  Cartsburn,  and  Mr  Hamilton  of 
Craiglaw.  In  the  course  of  this  process  the  heritors  (the  whole 
appearing)  maintained,  that  there  existed  certain  old  decreets  of 
valuation  of  the  teinds  of  their  different  lands,  and,  in  support  of 
their  plea,  produced,  inter  alia,  the  following  documents :  Ist^  Ex- 
&act  of  agreement  between  Lord  Semple,  the  tacksman  of  the  teiod^ 
and  Malcolm  Crawford,  in  these  terms :  '  I  Hew  Lord  Semple, 
takisman  of  the  teind  sheavis  in  the  paroch  kirk  and  parochin  of 
Iiinerkip  and  Greenock,  within  the  whilk  paroche  the  fortie-sfail- 
ling  land  of  Cartsburne  after  spect.  lyes :  Be  thir  p'nts  obli's  me, 
that  at  what  tyme,  and  how  soone  Malcolm  Crawfurd  of  Cartsburne, 
heritor  of  the  lands  foresaid,  sail  procure  from  James  Earle  of  Aber- 
corne,  patron  of  the  said  kirk,  his  commissioners  their  consent  to  the 
valuation  of  the  parsonage  teinds  of  the  said  fortie-shilling  land,  to 
be  yearlie  as  follows,  viz.  thrie  bolls  meal  as  the  constant  rental! 
of  the  saidis  teinds  yearly  of  the  saidis  landis ;  that  immediately 
thereafter  sail  lykeways  give  my  consent  thairto,  as  tacksman  ioiT' 
said.     Lykeas  than  as  now,  and  now  as  than,  I  be  thir  p'nts  give 
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^coBseDl  to  die  forea^d  Taluation,  on  the  conditioii  above  spec^t  and  15  Abj  183& 

*  no  otherways ;  and  for  the  mair  securitie,  I  am  content  and  consent    ^^•^^y^^ 
<  tbat  thir  p'nts  be  registrat  in  the  Book»  of  Coanoell  and  Session,  or  ^^^i^l^ 

*  Hie  Commission,  therein  to  remain  ad  faturam  rei  memoriam.  And 

*  far  this  effect  constitutes/  &c.  This  deed,  which  bears  to  have  been 
aeented  on  1 6th  February  1 66d»  was  admitted  to  be  in  every  respect 
fermai  aud  regular.  2<f,  Extract  agreement  between  the  commis* 
lioDer  of  Lord  Abercome,  titular  of  the  lands,  and  Malcolm  Craw- 
ford, m  these  terms :  <  I  S'  Thomas  Boyd  of  Ballinschaw,  Knicht, 
^  as  commissioner,  and  having  full  power  from  James  Earie  of  Aber- 
^eonie,  to  deale,  treato,  agrie,  value  and  settle  with  all  parties  with 

*  whom  he  hes  intres,  tuitdiing  the  matters  of  his  teinds,  be  thir  p'nts 

*  ^e  and  consent  that  the  lands  of  Cartsburne,  pertaining  to  Mal- 

*  arime  Crawford  of  Cartsburne,  extending  to  ane  fourtie^shiUing* 
^hiid,  lyand  within  the  paroehin  of  Greenock,  and  of  whilk  teind 

^sdieaves  the  saide  Erie  is  titular,  be  valued  to  the  old  rental  toind 
^boUs  thairof,  extending  yearly  to  thrie  bolls  meill,  but  ease  or  de* 
^dactioD,  and  humbly  desyres  that  the  Lords  and  uthers  of  the 

^Commission  may  allow  heirof,  with  consent  of  parties,  but  furder 

^aedooA  and  process  to  be  moved  heiranent.  And  for  that  effect 
^eoDstitates,'  &c.     This  deed  bears  to  have  been  subscribed  oo  the 

:  tttk  February  1633^  and  was  also  admitted  to  be  quite  formal  and 
complete.  Sd^  A  decreet  of  valuati<«  of  the  Commissioners  for 
TeindB,  confirming  and  ratifying  the  above  two  deeds,  of  date  27th 
February  1638.  Upon  considering  these  documents,  and  advising* 
iMmorials,  the  Lords  found,  <  that  the  teinds  of  the  lands  of  Carts- 
Vom  are  valued  ^  by  a  regular  decreet,  but  find  no  sufficient  evi- 

*  deoce  that  the  teinds  of  any  of  the  other  lands  of  the  parish  are 

*  valued.'  The  following  quotation  from  the  memorial  for  the  mi* 
vaCer,  prepared  by  the  late  Lord  Robertson,  will  shew  the  grounda 
of  judgment :  *  Altliough  the  mode  of  proceeding  in  fixing  the  amount 

V  of  the  teinds  of  these  lands  of  Cartsbum  wae  certainly  very  irregur 
'  W,  yet  as  all  parties  concerned — the  minister,  titular  and  heritor 
'  *-€ODeurred,  and  as  their  agreement  was  ratified  by  the  High 

*  Conuniaaion,  the  memorialist  does  not  mean  to  oppose  its  being 
'  now  received  as  a  sufficient  valuation  of  these  teinds.  The  above* 
'  menfioned  ratification  by  the  minister  relates  not  only  to  the  teinda 

*  of  Cartabum,  bnt  it  also  contains  an  approbation  of  the  valuation 
<  of  the  17  merk  land  of  Easter  Greenock  at  twenty  bolls  meal  and 
^  tvo  boUs  bear.  But  this  ratificaticm  of  tiie  minister  can  have  no 
'  eSect  as  to  the  teinds  of  Easter  Greenock^  because  there  is  not 
^produced  any  agreement  between  the  titular  and  heritor,  nor  any 
'  ratification  thereof,  such  as  took  place  with  respect  to  the  teinds 
'  of  Cartaburn ;  nor  is  there  any  decreet  or  valuation  of  aay  kind 
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15  May  1835.  '  produced,  80  tbat  the  ratification  of  tbe  minister,  which  is  mady 

*  a  relative  deed,  cannot  have  any  effect  without  the  production  of 

*  those  deeds  to  which  it  refers*     "Non  creditur  referenti  nin  ooo- 
<  stet  de  relato.' 

The  pursuer  now  resorted  to  the  expedient  of  bringing  a  promp 
of  the  tenor,  which  he  founded  principally  on  the  above  doen- 
ments. 


Pursuer's 

Pleas. 


Speirsy  for  the  pursuer,  pleaded — The  casus  amissionis  libeUed  ii 
the  fire  in  the  Parliament  Square,  by  which  the  teind  records  werr 
destroyed,  and  therefore  the  evidence  in  support  of  the  decree  mot 
be  favourably  construed.  The  decree  of  the  Commissionen  of 
Teinds  is  not  liable  to  the  objection  of  there  being  an  opening  iai 
diversity  of  construction,  because  it  could  only  prove  one  single  bet 
It  is  not  like  the  proving  the  tenor  of  a  bond.  There  can  be  b« 
doubt  Malcolm  Crawford  obtained  a  valuation  of  his  lands.  It  is  not 
easy  to  say  whether  the  missing  decree  formed  a  part  of  Malcolm 
Crawford's  decree :  It  is  rather  thought  they  were  separate,  as  there 
were  separate  parties*  It  is  obvious  that  the  minister  never  can  be 
presumed  to  have  ratified  a  decree  which  was  not  in  existence.  Tbe 
coincidence  between  the  amount  of  teind  in  the  ratification,  and  is 
the  decree  of  modification  in  1672,  strongly  fortifies  the  presumpdoo 
of  the  existence  of  a  previous  decree  of  valuation.  The  whole  t>* 
lued  rent  of  the  parish  is  also  mentioned ;  and  how  could  it  be  80^ 
unless  there  had  been  previous  valuations  of  the  whole  ? 


Defenders* 
PleM. 


It  was  answered  by  Graham  Bell  for  the  defenders — Witbont 
taking  advantage  of  the  previous  decerniture  as  a  foreclosure,  there 
was  a  full  discussion  at  that  period,  and  a  proving  of  the  tenor 
might  have  been  brought  then*  This  matter  has  been  treated  fi- 
ther  as  if  the  existence  of  the  valuation  were  proved,  and  there  were 
merely  some  disputes  as  to  the  precise  construction  of  it  Tbe  td- 
minicles  here  are  not  those  generally  adduced,  such  as  scrolls,  or  ez- 
tracts  to  prove  the  originals,  or  instruments  of  sasine,  charges  of 
homing,  &c.  to  prove  their  warrants.  The  deed  of  ratification  is 
not  a  judicial  deed.  The  statement  of  the  minister  is  evidently  t 
mere  mistake :  at  all  events  it  expressly  refers  to  one  valnatiooi 
and  the  extract  valuation  of  Cartsburn  clearly  satisfies  this  reference. 
There  is  nothing  in  the  circumstance,  that  the  present  defender  if 
the  successor  of  the  party  making  the  ratification,  seeing  that  Ae 
error  of  one  incumbent  is  not  binding  on  his  successor.  There  is  no 
mention  of  any  decreet  of  valuation  in  the  after  proceedings.  It  if 
easy  to  see  why,  because  the  old  rental  bolls  were  taken.  It  is  not 
valued  teind,  but  valued  rent  which  is  spoken  of. 
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Lord  Balgray. — There  is  no  doubt  the  decree  of  valuation,  pro-  15  May  1835. 
Deeding  of  consent,  is  a  competent  valuation,  and  such  valuations    ^^^V^^ 
bTe  been  sustained  again  and  again :  but  then  it  applies  solely  to  i^^^rlane. 
ike  lands  of  Cartsburn.  7-; — 

Lofd  GUties. — The  ratification,  if  it  proves  any  thing,  proves  that  ^^^  ^ 
&e  valiiation  of  the  lands  of  Kilbirnie  did  not  proceed  on  the  deed 
ntified  by  it,  but  that  there  must  have  been  a  separate  deed,  and 
if  that  deed  was  an  agreement,  a  separate  ratification.  It  is  a  mis- 
\Ajt  to  suppose  that  it  even  shews  there  was  a  separate  agreement 
between  the  parties  interested  in  the  teinds  of  the  lands  of  Kilbirnie. 
It  does  not  say,  Forasmuch  as  both  parties  have  entered  into  agree- 
■ents  to  value  their  teinds,  therefore  their  agreements  were  rati- 
ted;  but  it  limits  itself  expressly  to  the  agreement  as  to  Cartsbum. 
I  quite  agree  there  is  no  evidence  that  the  teinds  of  Kilbirnie  were 
set  valued ;  and  if  the  onus  had  been  with  the  minister,  the  proof 
vsold  have  been  invincible.  On  the  other  hand,  I  consider  the  ar- 
gunent  of  Lord  Robertson  quite  incontrovertible. 

Lfrri  Mackenzie. — The  ratification  has  no  application  except  to 
Cvtsbora.  It  certainly  does  so  happen  that  the  minister,  in  a  loose 
«ay,  mentions  that  there  had  been  a  valuation  of  the  lands  of  Kilbir« 
lie,  and,  of  course,  if  they  had  produced  a  formal  decree,  there  would 
bare  been  no  need  for  a  ratification ;  but  if,  on  the  other  hand,  they 
bad  produced  an  agreement,  then  there  would  have  been  no  ratifi- 
cation of  it  as  to  these  lands. 

The  Cowrt^  accordingly,  found  that  the  adminicles  were  not  suffi-  Judgment, 
oent  to  prove  the  libel;  therefore  sustained  the  defence  of  want  of 
adnumdes,  assoilzied  the  defender,  and  decerned,  but  found  no  ex- 
penses due  to  either  party. 

Fortke  Punaer,  SjMirff.         Alt  Graham  SO.         Patrick  ^  Cnnrford,  W.  &  and 
A»d.  Ckmm,  W.  &  Agenti. 

o. 
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FIBST  DIVISION. 
No.  XCV.  15^  Mag  183S. 

WILLIAM  SCOTT,  Petitioneb. 


FfiocESS.-^JuDiciAL  Factob. — In  this  case  a  petition  iraA  pt^ 
sen  ted  for  the  appointment  of  a  judicial  &ctor,  by  the  sod  of  a  par* 
ty  deceased,  who  bad  left  a  trast-deed,  with  power  of  sale  and  das* 
tribatioD,  inter  alios,  in  his  &vour,  in  consequence  of  the  death  of 
the  trustee.  The  petition  prayed  specially  for  power  to  the  ftdar 
to  obtain  himself  feudally  invested  in  the  trust^estate,  and  dispone 
the  same,  when  the  purposes  of  the  trust  might  require  it ;  to  uplift 
and  discharge  the  price,  and  to  divide  the  same,  t^^ther  with  the 
whole  other  effects,  in  terms  of  the  trust-deed. 

Judgment.  The  Cburf  appointed  the  factor,  but  simply  with  the  usual  powa% 
observing,  that  they  oould  not  grant  special  powers  at  the  time  sf 
appointment.  The  £Etctor  himself  would  apply  for  them,  if  neces- 
sary. 

For  the  PetitioDer,  J.  S,  More,        Bav.  WUBmmm,  W.  8.  Agjkau 

a 


sst 


SECOND  DIVISION. 

No.  XCVL  15^  3%  1835. 

WILLIAM  ARNDALE  CHILD 

offainst 
ARCHIBALD  HORNE  and  Others,  (F£R6U8om's  Trcstbes.} 

Cautioner. — Circumstances  in  which  the  trustees  and  representaimt 
of  a  cfhobligant  in  a  cash-credit  to  a  bank  were  found  liable  inpajf- 
ment  to  a  party  who  had  paid  to  the  bank  a  debt  incurred  under 
that  cash-credit^  without  giving  any  notice  at  the  time  of  paymad 
to  those  representatives^  whereby  they  might  have  taken  steps  to  se- 
cure their  relief  against  the  principal  debtor. 
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In  1813^  James  Lyon,  S.  S.  C.  obtained  a  cash-credit  for  L.500  15  May  1635. 
with  tLe  Bank  of  Scotland,  for  which  he,  along  with  William     '^^V*^ 

Child  t) 

Ritchie,  Walter  Paterson,  and  Charles  SheriflF,  and  their  heirs,  be-  n^me  and 
came  bound  to  the  bank.  The  bank  having  required  additional  Others. 
Becarity,  the  late  Mr  Thomas  Ferguson  granted  a  bond  of  corrobo- 
mdon  in  1814,  whereby  he  bound  himself,  with  theobligants  in  the 
original  bond,  to  make  payment  to  the  bank,  or  their  assignees,  of 
the  L.500,  or  such  part  of  it  as  might  be  advanced  to  Mr  Lyon,  or 
placed  to  his  debit     Mr  Ferguson  died  solvent  in  1821. 

In  November  1825,  a  partnership  was  entered  into  betwixt  Mr 

Lyon  and  Mr  William  Arndale  Child,  writer  to  the  signet     At 

tbt  time  Lyon's  credit  under  the  bond  was  exhausted,  there  being 

ioB  to  the  bank,  at  1st  November  1825,  L.525  :  8  :  1.     A  new 

credit  with  the  bank,  to  the  extent  of  L.1500,  was  obtained  by  Mr 

Child's  father  for  the  company  of  Lyon  and  Child.     In  1826,  as 

Mr  Ferguson  was  dead,  and  the  other  obligants,  with  the  exception 

of  Mr  Lyon,  were  either  bankrupt,  or  had  left  the  country,  the 

baok  became  urgent  for  payment  of  the  sum  due  on  Lyon's  bond 

In  order  to  relieve  Lyon,  the  company  of  Lyon  and  Child  paid  out 

4f  the  fiinds  of  the  company  to  the  bank,  upon  12th  October  1826, 

die  amount  due,  being  L.526  :  7  :  10,  upon  getting  delivery  of  the 

original  bond  and  bond  of  corroboration,  together  with  an  obligation 

by  the  bank  to  grant  an  assignation  in  favour  of  the  company  of 

LyoD  and  Child,  when  required.     In  January  1827,  the  company 

of  Lyon  and  Child  was  dissolved.     Lyon  died,  in  September  foU 

lowing,  mdebted  to  the  company,  although  the  extent  of  that  debt 

was  not  admitted.     It  was  alleged  for  the  defenders,  that  ^  the 

'bond  was  delivered  after  the  payment  to  Mr  Lyon,  in  whose 

*  eostody  it  remained  till  his  death,  at  which  time  Mr  Child  got 

'  possession  of  the  whole  papers  of  Mr  Lyon ;'  which  statement  was 

denied,  it  being  on  the  contrary  averred,  that  the  documents  had 

been  uniformly  retained  by  Mr  Child,  and  had  never  been  in  the 

ixwsession  of  Mr  Lyon.     No  intimation  of  what  had  taken  place  in 

reference  to  the  bond  was  given  to  Ferguson's  trustees.     With  a 

riew  to  secure  his  relief  from  the  obligants  in  the  two  bonds,  the 

porsner  applied  to  the  bank  for  an  assignation  ;  and  in  March  18d3    - 

^e  bank  granted  an  assignation  in  favour  of  the  pursuer,  as  the  sole 

•urviring  partner  of  Lyon  and  Child,  to  the  sum  of  L.526  :  7  :  10, 

with  interest 

The  late  Thomas  Ferguson  had,  previous  to  his  death  in  1821, 
conveyed  all  his  property  to  trustees.  By  his  trust-disposition,  one- 
half  of  the  free  residue  was  bequeathed  to  Mr  Lyon,  and,  as  was 
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Child  r. 
Home  and 
Others. 


DefeDden' 
Pleas. 


Pursuer's 
Pleas. 


15  May  1835.  alleged  by  tbe  pursuer,  was  held  by  the  defenders  for  behoof  of  Us 
representatives,  and  that  the  defenders  thus  had  in  their  hands  the 
most  effectual  means  of  relief,  so  far  as  concerned  Lyon.  It  was, 
on  the  contrary,  denied  that  they  had  any  such  means  of  relief  as 
Mr  Lyon's  interest  in  the  residue  in  question  had  been  aarigned 
away. 

Child,  in  yirtue  of  the  assignation  by  the  bank,  rused  an  action 
against  the  trustees  of  Thomas  Ferguson,  as  the  granter  of  Ae 
bond  of  corroboration,  and  the  representative  of  Lyon,  die  original 
debtor,  for  the  sums  paid. 


It  was  pleaded  for  Ferguson's  trustees,  in  bar  of  the  action,  that 
the  payment  made  to  the  bank  being  made  by  an  arrangement  betwixt 
the  principal  obligant  and  the  company,  of  which  he  was  a  member, 
the  sum  so  paid  and  placed  to  his  debit  operated  as  an  extinctioD 
of  the  debt;  and  the  claim  having  been  so  satisfied,  cannot  be 
revived  and  made  effectual  against  the  cautioners.  2.  At  all  events^ 
the  claim,  as  made  by  a  party  in  the  right  of  a  company,  in  whick 
the  principal  obligant  was  a  partner,  cannot  be  made  effeetmd  to 
the  extent  of  that  right  and  interest.  3.  On  the  assumption  that 
the  debt  might  have  been  otherwise  available  against  the  defenders, 
they  are  relieved  by  the  acts  done  by  the  creditors  in  the  obl%a> 
tion,  and  by  their  negligence  and  mora. 

The  pursuer  pleaded — I.  The  pursuer,  as  the  surviving'  partner 
of  Lyon  and  Child,  and  as  the  assignee  of  the  banh,  is  entitled  t» 
demand  payment  of  the  sums  concluded  for  from  die  defenders,  ss 
representing  the  late  Mr  Fei^uson.  2.  Nothing  has  been  done  or 
omitted  on  the  part  of  the  pursuer  which  bars  or  excludes  the 
made  by  him. 


The  Lord  Ordinary  pronounced  the  following  interlocutor : 
<  The  Lord  Ordinary  having  considered  the  closed  record,  and 
heard  parties'  procurators  thereon,  and  made  avisandum,  repeh 
the  defences ;  decerns  in  terms  of  the  libel ;  finds  expenses  doe, 
and  remits  the  account,  when  lodged,  to  the  Auditor  to  be  taxed.' 
Note. — *  It  seems  to  be  unnecessary  in  this  case  to  explain  » 
nutely  the  grounds  of  judgment.  The  defences  are  evidently 
groundless. 

*  Lyon  got  a  cash-credit  from  the  hank,  in  which  he  had  can* 
doners,  who  are  all  bankrupt.  But  the  deceased  Mr  Fergosoa 
granted  a  bond  of  corroboration,  and  he  died  sdvent« 

*  When  the  credit  was  entirely  drawn  out,  and  a  further  debt 
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<  aoDtncted,  Lyon  entered  into  partnerthip  with  Child.     The  bank  15  May  1835. 
'  hmng  inflated  foot  payment^  the  firm  of  Lyon  and  Child  (evidently    ^^^V^ 
^dSstinet  as  persona  jura  from  Lyon  individoally)  paid  up  the  jgorneuid 

^  debt,  iakmg  an  AUgation  from  th$  bank  to  auign  the  bond  to  tJie  Otben. 

<  tonfomf  whm  requited.  Then  Lyon  died,  largely  indebted  to  the 
'  company.  The  pursuer,  as  in  right  of  the  company,  and  by  tnV- 
^tm  cfAe  aeeiffnation  obtainedjrom  the  banky  insists  for  payment 
^  against  the  repfesentaltyes  of  the  grantor  of  the  bond  of  corrobo- 
^ntion. 

*  Unless  it  can  be  maintained  that  the  bank  would  have  been 

*  barred  from  demanding  payment  if  the  debt  had  hot  been  paid  to 
( them  by  Lyon  and  Child,  it  is  not  imaginable  how  the  pursuer 
'  sboald  be  barred  from  suing  in  virtue  of  the  assignation  from  them* 

*  TU/brm  of  Lyon  and  Child  were  no  more  bound  to  pay  that  debt 

*  than  Mr  CliUd  indimduaJbf  was  bound  to  do  so.  They  paid  it  as 
'  a  third  party,  and  became  onerous  assignees ;  and  the  idea  sug- 
^gested  in  the  debate,  that  the  firm  could  not  have  sued  Lyon, 

*  their  partner,  for  a  debt  due  to  them  by  him  as  an  individual,  is 

<  equally  contrary  to  all  principle  and  daily  practice.' 

The  defenders  having  redatmed^  Dean  of  Faculty  pleaded — The  Defenden* 
bets  bring  out  a  different  case  from  what  the  Lord  Ordinary  states.  ^^^^ 
We  offer  to  prove  that  the  bonds  were  found  in  Ly<Hi'8  repoMtories 
at  his  death,  and  were  taken  possession  of  by  Child.  Upon  Lyon's 
fath,  no  notice  of  the  existence  of  such  a  claim  was  given  to  these 
tnistees.  This  was  a  result  very  inconvenient  to  the  cautioners. 
May  more,  the  debt  was  paid  to  the  bank,  and  the  company  of 
Lyon  and  Child  was  dissolved,  without  notice  having  been  given  to 
Ae  repiesentatavee  of  the  cautioneia.  We  do  not  deny  that  pay- 
>wst  by  the  eonapany  is  not  t^e  i^ame  as  payment  by  Lyon ;  but  if 
nrVicat  was  made  by  tlie  company  for  the  honour  ol  its  partner, 
As  laae  is  different 

Afsne^n^The  ceostent  praetiee  in  such  transaetione  is  to  get  a  Punuer's 
Wsnd  Is  pay  up  the  money  to  the  bank,  just  to  save  its  troubling  ^^^*^ 
Am  eaatioMrs,  when  it  is  inconvenient  for  the  proper  debtor  to 
py«  Cautioners  continue  still  bound,  and  the  bejik  grants  an  as- 
■ignation.  Here  the  debt  was  paid  by  the  company,  but  Lyon  was 
&  debtor  of  the  company.  Is  this  debt  not  part  of  the  company 
^hhIs  which  the  pursuer  is  entitled  to  recover  ?  The  assignalioll 
•hows  that  it  is. 

Detm  of  FaeuUy. — True,  when  an  <rf>ligant  and  his  cautioners 
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15  May  1835.  cannot  pay  up  the  bond,  they  ask  a  friend  to  do  so.     But  Mr  Fer* 

^^^V^^    euson's  estate  was  solvent  in  1826.     If  the  trustees  had  been  then 

Horne'aDd      ^^Ued  on,  they  would  have  required  security  from  Lyon.   Now,  Mr 

Others.  Lyon's  interest  in  these  funds  has  been  assigned  to  the  North  BritiBh 

office.     In  shorty  time  was  given  to  the  principal  debtor. 


Opinion  of 
Court 


Judgment. 


Tke  Lord  Justice-Clerk. — I  must  confess  I  have  some  doubts  as 
to  the  fairness  of  this  transaction.  The  paying  up  of  the  bond  aad 
the  assignation  having  been  done  behind  the  backs,  and  withont 
notice  to  the  cautioners,  places  them  in  a  situation  of  hardship. 

The  other  Judges  were  for  adhering. 

The  Court  refused  the  note,  with  additional  expenses. 


Irf>rd  Ordinary,  Mcmeniff.         Act  •/.  S.  Mart, 
Alt  Dwn,  of  Fttc  (BoptfJ  and  Poflofi. 
T.  Clerk. 


JoM,  Stuart,  S.  S.  C.  Ageat 


SECOND  DIVISION. 


No.  XCVII. 


leth  May  1835. 


PETER  MORRISON 

against 
JOHN  CUTHBERT. 


Process. — Summary  Application. — A  petition  hoeing  beenprtaeU' 
ed  to  the  Sheriffs  by  a  private  party ^  with  concurrence  of  tke  pro* 
curator^JUcalj  setting  forth  that  certain  goods  had  been  taken  from 
his  possession  upon  a  false  pretence^  and  praying  for  warrant  to  ap- 
prehend  the  party  complained  of  for  examination^  and  far  wearraMt 
after  proof  to  imprison  him  till  he  should  deliver  up  the  goods,  and 
to  do  farther  and  otherwise  as  to  tlie  Sheriff  should  seem  just,  aid 
certain  proceedings  liaving  taken  place  under  this  application,  ami 
decree  having  been  pronounced,  bill  of  suspension  passed  wiihod 
caution. 


A  PETITION  was  presented  to  the  Sheriff  of  Lanarkshire^  upon  2d 
September  1834^  in  name  of  ^  John  Cuthbert,  carrier  betwixt  Gks- 
*  gow  and  Ayr,  with  concurrence  of  George  Salmond,  procurator- 
<  fiscal  for  the  public  interest,'  of  the  following  tenor :  *  That  upon 
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^  WedDeaday  last,  the  27th  ultimo,  Hagb  Kennedy,  agent  in  Ayr,  16  May  1835. 
'  forwarded,  by  one  of  the  petitioner's  carts,  a  parcel  of  cloth  lappets,  ^"^T'^*"''^ 
^  contuDing  182  pieces,  which  parcel  was  addressed  to  the  petitioner,  cuthbert. 
'  and  was  to  remain  in  his  custody  until  Mr  Kennedy  should  call  for 
^  them. 

^  That  upon  the  forenoon  of  Friday,  the  29th  ultimo,  and  while 
'  the  petitioner  was  absent,  Peter  Morrison,  manufacturer  in  Glass-' 
'ford  Street,  of  Glasgow,  called  at  his  quarters  in  Mile's  Plaee, 
^and  ordered  the  foresaid  parcel  of  goods  to  be  delivered  to  him ; 
^  at  the  same  time  stating  that  he  had  been  authorised  by  Mr  Ken- 
^nedy  to  get  delivery  of  thero,  and*  that  the  latter  was  waiting  in 
'  his  warehouse  to  receive  them.  On  this  representation,  the  pe- 
'tidooer's  clerk  was  induced  to  give  the  said  Peter  Morrison  de- 
^  livery  of  the  goods. 

'  That  on  the  afternoon  of  the  same  day,  however,  Mr  Kennedy 
'  himself  called  at  the  petitioner's  quarters,  for  the  purpose  of  ob- 
'  taining  delivery  of  the  foresaid  parcel  of  cloth,  lappets,  when  it  ap« 
Speared  that  the  representation  made  by  the  said  Peter  Morrison 

*  to  the  petitioner's  clerk,  that  Mr  Kennedy  had  been  in  his  ware-* 

*  house  at  the  time  above  stated,  and  had  authorised  him  to  get  de- 
^fivery  of  the  goods  on  his  account,  was  false,  Mr  Kennedy  not 

*  having  given  Morrison  any  authority  whatever  to  receive  the 
^  goods  from  the  petitioner. 

*  That  upon  this  fact  coming  to  the  knowledge  of  the  petitioner, 

*  he  immediately  made  application  to  the  said  Peter  Morrison  for 
'  redelivery  of  the  foresaid  parcel  of  goods  obtained  by  him  from 
'the petitioner  in  the  false  and  fraudulent  manner  above  set  forth; 

*  but  as  he  still  refuses  delivery,  and  as  the  petitioner  is  threatened 

*  with  an  action  of  damages  at  the  instance  of  the  said  Hugh  Ken- 

*  nedy,  because  of  his  parting  with  the  goods  without  authority, 
*the  present  application  becomes  necessary.' 

The  prayer  was  in  these  terms : 

'  May  it  therefore  please  your  Lordship,  upon  considering  what 
'  is  before  stated,  to  grant  warrant  to  officers  of  court  to  apprehend 
'  the  said  Peter  Morrison,  and  to  bring  him  before  you  for  ezami- 

*  nation;  and  upon  his  admitting,  or  the  private  petitioner  proving, 
'  the  bets  before  stated,  grant  warrant  for  imprisoning  the  said 
'  Peter  Morrison,  until  he  shall  deliver  up  to  the  private  petitioner 
'  the  foresaid  parcel  of  cloth  lappets  obtained  by  him  under  the 

*  Use  and  fraudulent  pretence  before  mentioned ;  find  the  said  Peter 

*  Morrison  liable  in  the  expense  of  this  application,'  &c. 

On  the  same  day  the  Sheriff-substitute  granted  warrant  to  cite 
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16  May  1835.  the  couiplainer  for  examinatioD^  on  an  indudsB  of  twelve  bofon.  He 

^*"^V^    was  80  cited  and  appeared.     The  minute  of  Court  nun  thm:  ^  At 

Cutht^it.'''     '  Glasgow,  the  5th  day  of  September  1834,  in  presence  of  ^ 

*  Sheriff-substitote,  in  tlie  application  at  the  instance  of  Jolin  Cutk- 

<  bert,  carrier  between  Glasgow  and  Ayr,  with  concurrence  of  George 

<  SaUnond,  procurator-fiscal  for  the  public  interest,  against  Peler 

<  Morrison,  manu&cturer  in  Glasgow,  compeared  Peter 

<  who  being  judicially  examined,'  &c. 

The  declaration  having  been  concluded  on  the  5th,  the 
ings  were  taken  possession  of  by  Cuthbert  and  the  proeoraftof-is* 
cal,  and  kept  by  them  till  the  10th,  when,  without  an  order  of  oowt, 
a  minute  was  given  in,  craving  leave  to  amend  the  petiCiiiB,  ia  so 
£Eur  as  related  to  the  description  of  the  artides. 

The  Sheriff,  (16th  September,)  before  answer,  allowed  Monisaii 
to  see  the  minute,  and  to  lodge  answers,  if  so  advised,  within  two 
days.  Morrison  in  his  answers  objected  to  die  amendment,  bat  the 
Sheriff*substitute  pronounced  this  interlocutor: 

<  Having  advised  the  minute,  &c.  repels  the  objection  to  the  pnn 

<  posed  amendment  of  the  petition,  in  respect  it  is  crared  bdsie 

<  proof  has  been  allowed,  and  the  complainer  in  thb  action  seeks 

<  to  recover  a  parcel  forwarded  to  him  by  a  conveyance  spedally 

<  described,  and  bearing  his  address,  but  the  contents  of  whidi  were 

<  unknown  at  the  date  of  the  petition ;  allows  the  petition  lo  be 

<  amended  as  craved,  but  finds  the  respondent  entitled  to  the  into- 
'  rim  expense  of  replying  to  the  ^pUcation  fw  said  ameodmeat; 

<  but,  before  farther  answer,  allows  a  proof  to  both  parttesii' 

This  interlocutor  was  adhered  to  by  the  Sheriff,  2skl  September. 
The  following  interlocutor  was  then  written  on  a  previous  step  of  the 
process,  and  not  where  another  interlocutor  of  the  same  date  wa%  nM. 

<  Glasgw)^  20£ft  September  1884. — Upon  the  motion  of  the  puiMCi^ 

<  g^nts  warrant  at  his  instance  to  remove  the  paroel  in  qnestte 

<  to  the  warehouse  of  Barclay  and  Skirving,  auctioneerB  in  Glas- 
^  gow,  to  be  left  to  the  issue  of  this  process,  or  the  future  ovders 
*  of  court'  Morrison  and  his  partner  had  disposed  of  the  goods 
some  time  prior  to  this  order.  The  Sheriff  refused  to  recall  tibe  in^ 
terlocutor,  and  found  Morrison  liable  in  certain  expenses. 

The  execution  of  the  warrant  so  granted,  as  produced  by  the  diai^ 
ger,  ran  thus :  ^  Neil  Macfarlane,  sheriff«>officer  Jn  Ghsgow,  passed 

<  to  the  warehouse  of  Peter  Morrisdn  and  Company,  manufiu^tBreit 

<  in  Glasgow,  in  order  to  put  the  above  warrant  into  all  XegaX  ex^ 

<  cution,  by  removing  the  parcel  in  question  to  the  sale-rooma  of 

<  Barclay  and  Skirving,  auctioneers  in  Glasgow,  but  was  informed 
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( bj  the  snd  Peter  Moniwn  that  the  nid  parcel  was  sold  about  a  16  May  lesji. 

*  iartiaghi  prerwos  to  the  date  thereof/  This  ezecation  is  sub-  ^'^y^^ 
teribed  by  the  officer  and  two  vitaesses,  and  was  reported  by  the  ^u,^^*^ 
ehnger  to  the  Sheriff. 

The  parties  then  entered  upon  the  proof  ordered  by  the  Sheriff 
and  sfter  it  was  ted  and  concluded,  the  Sheriff-substitute,  Watson, 
pnuioaneed  the  following  interlocutor:  <  GhugoWy  IStfi  October  1834^ 

<  Baring  advised  die  proctf  for  both  parties,  notes  by  them  severally 

*  resooncing  probation,  judicial  declaration  of  the  defender,  produo- 
'  tkns  and  whole  process,  finds  it  proved  that  a  bag  or  parcel,  con* 

*  tafaiiag  goods  manufactured  for  the  defender,  was  sent  to  Glasgow 

*  from  Ayr,  under  charge  of  the  pursuer,  on  27th  August  last,  by 
^  Hugh  Kennedy,  agent  in  Ayr :  finds.  That  the  defender  ordered 
^  and  caused  said  bag  to  be  taken  to  his  own  premises  on  29th 

<  August  last :  finds  no  proof  that  the  said  bag  bore  the  address  of 
^  tke  defender,  or  that  he  had  authority  from  sud  Hugh  Kennedy, 

*  or  those  to  whom  it  was  addressed,  for  taking  possession :  findi^ 

<  That  the  pursuer  is  entitled  to  interim  custody  of  the  bag,  for  his 

*  OWD  and  Kennedy's  behoof,  subject  to  the  store-rent  due  to  Bar- 

*  day  and  Skirving  for  the  carriage  from  Ayr  to  Glasgow,  and  to 

<  the  hypothec  of  Hugh  Kennedy  for  the  account  due  in  relation  to 

*  the  contents :  Ordains  the  bag  to  be  delivered  to  the  pursuer  ac- 
^cordiugly,  and  finds  the  defender  liable  in  expenses;  allows  an 
^  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 

*  to  the  Auditor  to  tax  and  to  report,  and  decerns/  The  Sher iff- 
sabBtitote  and  the  Sheriff  successively  adhered  to  that  interlocutor. 

Thereafter  the  expenses  of  process  were  taxed,  and  decree  pro* 
noaneed  againet  the  oomplainer  for  L«  10, 12s«  sterling  as  the  amount* 

Morrison  having  been  charged,  by  virtue  of  letters  of  horning,  to 
faaplement  this  decree,  brought  a  suspension  on  the  following 
gpooods: 

1.  The  original  application  is  in  reality  a  prayer  for  warrant  to  Pursuer*! 
imptison  the  complainer  until  he  shall  deliver  up  the  goods  to  ^^*^* 
Cothbert,  and,  as  such,  is  plainly  illegal  and  incompetent.  In  Mur- 
T&y  V.  Bisset,  1 5th  May  1810,  die  Court  held  it  incompetent  for 
a  Sheriff  to  compel  performance  of  his  decree  in  a  civil  action,  al- 
though ad  fiustom  pnostandum  by  a  suomiary  warrant  of  imprison- 
ment; and  in  Haig,  20th  June  1823,  it  was  held,  that  a  summary 
petition  to  an  inferior  court,  for  restitution  of  a  biU  illegally  retain- 
ed, and  praying  fi>r  warrant  to  imprison,  was  incompetent  as  to  that 
pnyar.  The  Sheriff  did  not  and  could  not  legally  grant  the  prayer 
of  the  petition.    2.  It  was  incompetent  to  cite  the  oomplainer  to 
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Morrison  v. 
Cutbbert. 

Pursuer's 
Pleu. 


16  May  1835.  attend  for  examination  on  sach  short  notice.  3.  It  was  irregular  to 
take  possession  of  the  proceedings  and  to  retain  tbem  for  five  days* 
The  Sheriff  ought  to  have  appointed  service  of  the  petidoo,  and 
allowed  answers,  so  as  to  bring  the  complainer  properly  into  cooii 
4.  It  is  incompetent  to  amend  a  criminal  application,  after  the  party 
has  undergone  examination  on  the  charges  originally  set  forth ;  awl 
particularly  to  amend  any  complaint,  civil  or  criminal,  by  an  irregu- 
lar minute.  5.  All  the  judgments  were  premature  and  incompeteiL 
6.  The  judgments  are  not  warranted  by  the  prayer  of  the  prigioal 
petition.  7.  The  interlocutors  are  indistinct  and  unintelligible  as  to 
the  articles  to  be  delivered  up.  Lastly^  The  allegations  in  the  on* 
ginal  petitions  are  unfounded. 


Defender's 
Fleas. 


Answered — 1.  Viewing  this  as  a  civil  action  for  restitution  of  gsods 
fraudulently  abstracted  by  the  complainer,  its  competency  is  so* 
doubted.  In  Murray  v.  Bisset,  the  Sheriff  of  Perthshire  had  grant- 
ed a  warrant  for  imprisoning  a  party  until  He  signed  a  deed  of  aub- 
mission ;  and  the  Court  here  held  that  such  a  warrant  was  ill^ 
and  incompetent,  as  the  Sheriff  had  no  power  to  enforce  impleneot 
of  his  own  decree  in  such  a  manner.  But  here  the  Sheriff  granted 
no  warrant  of  imprisonment.  All  he  did  was,  upon  an  examinatioB 
and  proof,  to  ordain  restoration  of  the  goods.  2.  The  cause  required 
extraordinary  dispatch,  and  the  Sheriff  has  a  discretionary  power  bj 
the  Act  of  Sederunt,  (part  2,  chap,  i,  sec.  1,)  either  to  order  a  copy 
of  the  original  petition  to  be  served  or  not.  3.  If  the  oomplaioer 
had  suffered  from  the  proceedings  being  kept  up  for  five  days,  he 
had  it  in  his  power  to  force  back  the  process.  4.  It  is  quite  compe- 
tent to  amend  an  application  like  the  present,  in  reference  to  a  more 
specific  description  of  the  goods  in  dispute.  The  comphiiner  vas 
allowed  to  g^ve  in  a  long  answer,  and  was  allowed  certain  expeuaei 
applicable  to  the  amendment.  6.  The  proceedings  were  regular. 
The  complainer  did  not  ask  that  a  record  should  be  made  up. 
6.  The  order  of  the  Sheriff  to  restore  the  bag  unquestionably  mean^ 
that  the  complainer  must  restore  the  contents  of  it  carried  off  by 
him.  Lastlt/j  Upon  the  merits,  the  respondent  has  clearly  esta- 
blished the  grounds  of  his  original  petition. 

The  Lord  Ordinary  in  the  Bill- Chamber  pronounced  the  foUov- 
ing  interlocutor : 

*  The  Lord  Ordinary  having  considered  this  bill,  with  the  an- 

<  swers  and  inferior  court  process,  in  respect  that  it  appears  to  him 
*  that  the  only  substantive  prayer  or  conclusion  of  the  original  peti- 

<  tion  was  incompetent,  and  that  the  proceedings,  and  decree  taken 
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under  it,  were  also  incoiDpetent,  passes  the  bill  on  juratory  cautiorij  16  May  183A. 
and  appoints  the  complainer  to  appear  and  depone ;  and  grants  com-     ^^^y^ 

• •  _  »  o  ^  Morrison  v» 

Wmon;  &C.  Cuthbert. 

Vide. — *  The  Lord  Ordinary  has  fully  considered  the  proceedings 
and  proof  in  the  inferior  court  But,  whatever  may  be  his  opinion 
as  to  the  state  of  the  case,  in  regard  to  the  fraudulent  practice  al- 
leged against  the  complainer,  he  cannot  refuse  a  bill  of  suspension 
df  a  charge  on  a  decree,  where  his  opinion  at  present  is,  that  the 
vhole  proceeding  from  first  to  last  was  incompetent :  Nor  does  he 
think  that  he  can  do  so,  even  though  ordinary  caution  is  not  of-  - 
fered* 

^  The  petition  presented,  with  concourse  of  the  procuratar-^fisralf 
Kts  forth  the  fact  of  obtaining  possession  of  the  goods  on  a  false 
petence;  and  it  prays,  Ist,  For  warrant  to  apprehend  the  peti- 
tioner for  examination  ;  and,  2d,  For  warrant,  after  proof,  to  im- 
prison the  said  Peter  Morrison  till  he  shall  deliver  up  tlie  poods ; 
3d,  For  expenses ;  and,  4th,  To  do  further,  or  otherwise,  as  the 
'  Sheriff  should  think  just 
*  The  Lord  Ordinary  did  observe,  in  reading  the  bill,  that,  if  the 
complainer  held  the  process  to  be  criminal,  there  might  be  ground 
far  thinking  that  the  suspension  belonged  to  the  Justiciary.  But 
the  answer  to  this  is,  that,  whatever  might  be  thought  of  the  na- 
ture of  the  application,  it  has  not  been  so  treated.  The  decree  is  of 
aa'otJ  nature,  and  the  complainer  is  charged  on  letters  of  homing. 
Thechai^er,  therefore,  cannot  take  this  objection ;  and,  if  Ae  says 
that  the  process  was  criminal^  the  incompetency  of  the  proceeding 
would  only  be  the  clearer. 

'  Now  there  can  be  no  doubt,  after  the  judgment  and  very  point- 
ed opinion  of  the  Lord  President,  in  the  case  of  Murray  v.  Bis- 
set,  May  15.  1810,  followed  by  the  case  of  Haig,  June  20.  1823, 
that  it  was  alt<^ether  incompetent  to  ask  the  Sheriff  to  grant 
warrant  of  imprisonment  ad  factum  prsestandum :  whether  the  pro- 
cess was  civil  or  criminal,  that  was  incompetent*  But  the  peti- 
tion contained  no  other  substantive  prayer;  and  the  questioii 
seems  to  the  Lord  Ordinary  to  be.  Whether,  under  that,  and 
with  a  view  to  explicate  it,  the  Sheriff  could  competently  take  the 
proceeding  which  he  did,  or  whether  he  could  pronounce  the  de- 
cree charged  on  ?  No  doubt  the  Sheriff  ^on^  no  warrant  of  tm- 
pritonment;  but  the  quesdon  is.  Whether  the  petition  on  which  he 
proceeded,  which  asked  nothing  else  specifically,  was  a  legal  ground 
for  the  proceeding  and  decree  ? 
'  There  is,  indeed,  a  sweeping  conclusion,  to  do  farther  or  other- 
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16  May  1635. 


Morrison  v. 
Cuthbert. 


wise  in  the  premises*  But  the  Lord  Ordinary  eansot  dunk  tlwk 
this  relieved  the  difficulty.  It  would  be  rerj  dangerowi  ia  his 
opinion,  so  to  hold.  It  was  evidently  not  intended  for  sach  a  pv- 
pose.  But  if  the  only  specific  conclusion  was  incompetenti  would 
a  petition  which  prayed  for  nothing  at  all  ha^e  formed  a  proesH 
in  which  these  proceedings  could  have  taken  phice  ?  The  Lard 
Ordinary  thinks  not  The  Sheriff  seems  to  have  interpreted  the 
prayer  for  imprUanmeni  as  impfyinffa  demand  for  a  decree  ardaauf 
delivery.  But  the  Lord  Ordinary  cannot  see  ground  for  socb  as 
implication  in  the  writ  which  is  thefnmdatian  of  the  proeess ;  and  k 
thinks  it  the  less  admissible  in  regard  to  a  complaint  with  conooiiise 
of  the  procurator-fiscal,  which  did  contemplate  a  very  sumnsiy 
proceeding, 

<  There  are  other  things  in  this  process  which  the  Lord  Ordbnqr 
must  think  irregular*     It  was  in  every  view,  right  to  cife  the  coah 
plainer,  instead  of  apprehending  him  as  the  petitioner  asked ;  mi 
if  a  competent  prayer  had  been  put  in,  it  would  also  have  bcca 
perfectly  warrantable  to  cite  on  short  indttda.     But  the  Lord  0^ . 
dinary  does  think  that  a  copy  of  the  complaint. should  have  beoij 
served,  and  the  respondents  construction  of  the  Act  of  Sedeitft! 
is  entirely  erroneous*     The  words,  ^  if  he  see  cause,'  leier  to  tl» 
alternative  of  simply  ordering  answeia,  or  appointing  senme  mi 
answers  on  short  miueuB* 

*  If  the  cause  was  to  be  treated  as  a  civil  process,  Mr  Keaaeilf 
appears  to  have  been  an  incompetent  witness,  as  being  really  tk 
party  ifiterested.  But  the  complainer  having  expressly  gnrea  uf 
the  objection,  cannot  revive  it  Whether  it  was  necessary  to  dm 
a  record  may  be  doubtfuL  But  there  certainly'  ought  to  hat 
been  answers  to  the  petition  before  proof  was  entered  on. 

*  The  great  cause  of  irregularity  seems  to  have  been,  dnt  dc 
case  was  treated,  in  the  first  instance,  somewhat  like  a  cpffiitfl 
proceeding,  and  at  last  was  considered  and  disposed  of  ai  poiely 
civiL 

*  The  Lord  Ordinary  will  say  nothing  on  the  merits  of  tke  pisrf* 
It  is  certainly  with  reluctance  that  he  passes  the  bilL  Bat  ke 
feeb  himself  constrained  to  it,  and  considers  the  correctaesBSB' 
regularity  of  such  summary  proceedings  of  hi  more  importtutt 
than  the  result  of  any  particidar  case*' 


Pursuer*! 
Pleas. 


Cuthbert  reclaimed,  and  pleaded'^ 

Dean  ofFac. — The  cases  cited  may  be  refieired  to,  to  dMW<W 
there  is  a  distinction  betwixt  an  application  fior  a  warrant  toimf  AoOt 


1 


Na  97.  COURT  OF  SESSION.  615 

founded  on  a  civil  claim,  and  an  application  for  imprisonment  when  16  May  183& 
there  has  been  something  done  involving  fraud  and  swindling. 
Here  a  person,  without  paying  the  price,  and  knowing  that  other*  q^^^I^^^' 
wise  he  wonld  not  get  possession  of  the  goods,  g^ts  the  carrier's  man  .i 

to  deliver  up  the  parcel  to  him.  It  is  similar  to  the  caie  from  j^^^j^'* 
Kincardineshire,  Walker  v.  Innes  and  Wyllie,  21st  Nov.  1822,  F.  C. 
There,  quantities  of  potatoes  had  been  shipped  by  Wyllie  and  others, 
formers,  who  suspected  Walker  was  about  to  go  off  with  them  with* 
out  paying  the  price.  Accordingly  application  was  made  to  the 
Sheriff  for  a  warrant  *  to  apprehend  the  person  of  the  said  James 

*  Walker,  and  to  detain  him  in  safe  custody  for  examination,  and 
^  (hereafter  to  imprison  him  in  the  lolbooth  of  Stonehaven,  therein 

<  to  remain  till  he  find  caution  to  pay  the  price.'  The  Sheriff 
granted  <  warrant  to,  and  aathorised  the  officers  of  court  to  appro- 

<  bend  James  Walker,  and  to  bring  bun  before  the  Sheriff  for  exa- 

<  mination,  and  if  need  be,  to  detain  him  in  safe  custody  for  this 

*  purpose.'  Walker  appeared  and  found  caution.  He  then  brought 
an  action  for  wrongous  imprisonment ;  and  also  brought  a  suspeur 
saon  and  liberation,  founding  on  Murray  v.  Bisset.  The  report 
bears,  that  <  the  Judges  were  unanimously  of  opinion  that  the  power 
^  in  question  was  necessarily  inherent  in  the  Judge  Ordinary's  juris* 

*  diction,  and  that  the  drcumstanoes  of  the  case  fully  warranted  the 

*  application  and  proceeding!  that  followed ;'  and  they  repelled  the 
reasons  of  suspension,  and  found  the  letters  orderly  proceeded,  and 
found  the  pursuer  liable  in  expenses.  The  ease  of  Haig  illustrates 
the  distinction  betwixt  fraudulent  and  ordinary  cases.  There  a  party, 
alleging  no  fraud,  attempted  to  try  a  civil  right  There  was  no 
swindling  scheme  there ;  here  there  was  a  getting  possession  fraudu* 
lently.  We  bring  the  present  case  within  the  rule  in  Walker's  case, 
the  principle  of  which  sanctions  tiie  interference  of  the  Sheriff  to  stop 
a  swindling  transaction. 

Jjord  Meadawbank, — Is  this  a  civil  or  criminal  application  ? 

Dean  of  Fac — I  think  civil,  though  the  concourse  is  given  un- 
necessarily. If  it  be  an  application  for  any  thing  in  a  party's  owa 
behalf,  it  is  a  dvil  application.  Walker's  case  shews  you  may  have 
a  dvil  remedy  for  a  wrong  done  lo  yourself. 

SoL'GeneraL — The  Court  will  agree  so  for  with  the  Lord  Ordi-  Defender's 
nary,  that  the  cases  of  Murray  and  Haig  were  rightiy  dedded.  ^^*^ 
The  case  of  Walker  has  been  referred  to,  but  that  of  Haig  is  pre- 
cisely similar  to  the  present     There  it  was  found  that  a  party  could 
not  apply  summarily  Aht  imprisonment.    In  Walker's  case,  as  the 
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16  May  1835.  rubfic  bears,  the  order  *  was  to  find  caution/  &c.     But  here  tke 
prayer  was  different. 


Morrison  r. 
Cuthbert. 


Opiaion  of 
Court. 


The  Lord  JusticerClerk, — It  appears  to  me  that  the  matter 
so  doubtful  as  to  justify  the  Lord  Ordinary  in  passing  the  biiL 

Ziord  Meadawbank, — I  am  most  clearly  of  the  same  opinion. 

Lord  Medtoyn. — I  am  quite  clear  that  the  procedure  was  compe- 
tent. It  would  be  extraordinary  if  the  Sheriff,  as  in  Walker's  case, 
had  not  the  power  of  preventing  a  wrong  of  the  kind  compkined 
of  being  done,  by  granting  the  necessary  redress  or  remedy  to  die 
party  aggrieved.  The  local  judge  must  have  such  a  power ;  and  if 
so,  it  is  competent  for  him,  whenever  it  is  necessary,  to  proceed  by 
apprehension  and  imprisonment,  as  was  done  in  that  case,  because 
it  would  often  be  impossible  to  obtain  redress  by  any  less  summary 
mode.  Where  the  object,  however,  may  be  secured  without  resort- 
ing to  this  step,  it  is  the  more  ordinary  practice  for  the  Sheriff  to 
cite  the  party  to  appear,  when  there  is  an  examination  into  the  cir- 
cumstances set  forth  in  the  complaint  That  was  done  here,  and  the 
party  thus  was  called  upon  to  state  his  defence  viva  voce,  instead 
of  through  the  medium  of  a  procurator.  The  Lord  Ordinaij 
seems  to  think  the  application  incompetent,  because  there  was 
DO  other  substantive  prayer  than  for  a  warrant  to  apprehend  and 
imprison.  But  there  is  a  prayer  also,  to  do  otherwise,  whidi 
justifies  what  actually  took  place.  It  is  not  competent  for  a  judge 
to  exceed  the  prayer  of  a  petition ;  but  it  is  quite  competent  for  him 
to  grant  something  less  than,  and  within  its  prayer.  I  never  heard 
this  questioned ;  and  as  I  think  the  Sheriff  might  have  gone  farther, 
if  he  had  thought  the  circumstances  of  the  case  required  it,  he  was 
at  least  warranted  to  do  what  he  did.  He  was  here  applying  a  civil 
remedy  to  a  criminal  offence — a  fraudulent  act — ^which,  as  Ju<%e 
Ordinary,  it  was  his  duty  to  prevent,  and  to  prevent  by  the  proce* 
dure  adopted. 

The  case  of  Murray  was  quite  different  from  the  present.  The 
imprisonment  was  used  by  the  inferior  judge  to  enforce  a  decree 
pronounced  by  himself  in  a  purely  civil  process,  where  homing  and 
caption  was  the  proper  mode  of  execution.  In  Haig's  case  there 
was  merely  an  opinion  given  by  the  Court.  The  bill,  on  account 
of  which  the  party  had  been  imprisoned,  was  delivered  up  in  the 
Bill-Chamber,  and  no  judgment  was  called  for. 

Lord  Justice-Clerk, — I  want  to  go  no  farther  at  present  than  mere- 
ly to  pass  the  bill. 

Lord  Meadowbank. — There  is  such  a  jurisdiction,  no  doubt,  in  the 
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local  ma^trate ;  bat  then  he  must  proceed  according  to  form.  16  May  1835. 
He  cannot,  for  instance,  go  beyond  the  prayer  of  the  petition,  or    ^"^V^^ 
grant  something  totally  different  from  what  is  asked.     Here  the  cuthbert.  ' 


party  applied  for  imprisonment:  the  Sheriff  did  not  grant  warrant     7-: — 
for  imprisonment,  but  granted  a  warrant  for  something  else  to  be  cj^un|^° 
done.    We  ought  not  to  sanction  any  such  deviation.     I  do  not  at 
present  go  iarther  than  passing  the  bill.    I  am  nof  for  throwing  any 
doubts  on  the  powers  of  the  Judge  Ordinary. 

Lofd  Glenlee. — The  Sheriff  has  a  double  jurisdiction*  A  party 
oi^ht  to  present  an  application  either  properly  civil  or  criminal. 
The  application  being  equally  civil  as  criminal,  the  Sheriff  was  en- 
titled to  bring  the  whole  matter  before  him.  But  then  the  proce* 
dure  ought  to  have  been  regular. 

The  Court  adhered.  Judgment. 

BOl-Cbamber.  Lord  Monereifff  Ordinary.  For  Suspender,  SoL-Gemeral,  fCunmff' 
heme, J  and  James  Andenon,  John  CuHen,  W.  S.  Agent.  For  Respondent, 
Dean  o/Faailfy,  (Rope,)  and  W,  B.  D.  D.  TumbuU,  Wotherspoon  jr  Mack, 
W.  S.  Agents.         F.  Clerk. 

R. 


FIRST  DIVISION. 

No.  XCVIIL  19^A  May  1885. 

ROBERT  SCOTT 

affainst 

MARY  CASSELLS  ANn  HUSBAND. 

Interdict, — What  sufficient  grounds  for  granting  f 

The  respondents  presented  a  petition  to  the  Judge  Ordinary,  set* 
tiDg  forth  that  the  advocator,  Robert  Scott  (a  coterminous  proprie- 
tor) and  bis  family  had  been  in  the  practice  of  annoying  the  peti* 
tioners  in  various  ways,  and  that,  amongst  other  modes  of  annoy- 
ances, they  had  been  in  the  habit  of  mounting  the  roof  of  a  shed  *, 


*  The  ihed  had  been  erected  by  the  advocator  along  the  wall  of  his  house,  and  the 
roofof  it  (bysafferance  of  the  proprietor)  rested  upon  the  wall  of  the  house  occupied 
^  tbe  respondents. 
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Scott  V. 
Caaselts  and 
HuBband* 


19  May  183&  and  throvring  water  aad  filth  into  the  peddonei^s  diniiig»iMB, 
through  a  window  in  the  ride^wall  of  their  house ;  and  that  the  nod 
Robert  Scott  is  ako  in  the  practice  of  putting  up  oceaaionaily,  wka 
he  thinks  it  will  annoy  the  petitioners  and  their  customerBi  an  old 
door,  or  large  board,  the  bottom  of  whieh  is  rested  on  the  roof  rf 
the  shed,  close  to  the  said  wall ;  and  it  is  plaeed  opposite  and  doie 
to  the  petitioner's  dining-room  window,  in  such  a  manner  m  \$ 
cover  the  window,  and  intercept  both  light  and  air,  &c. ;  and  pay- 
ing the  Sheriff  to  prohibit  and  discharge  the  said  Rol>ert  Scotti  && 
from  throwing  filth,  or  water,  or  any  thing  else,  through  the  $M 
window,  into  the  petitioners'  dining-room,  or  from  puttiog  np  any 
l>oard  or  other  obstruction  to  intercept  the  light,  &c. 

The  Sheriff,  *  in  the  mean  time,  granted  the  interdict  as  CKni! 
and  after  closing  the  record,  allowed  the  petitioners  a  proof  of  tlidr 
averment,  <  that  the  defender  and  his  family  were  in  the  habit  of 
throwing  water  and  filth  into  the  petitioners'  dining-room,  throngk 
the  window  in  question,'  &c.  &c« ;  and  on  advising*  the  same,  the 
Sheriffs  finds  it  established  that  the  defender's  daughter  threw  a 
panful  of  water  in  at  the  window  in  question  :  finds.  That  the  pa^ 
suer  has  failed  to  prove  by  whom  the  filth  was  thrown  in  at  tke 
same  window :  finds.  That  the  defender  erected  a  board  up<m  tke 
roof  of  the  shed  in  question,  and  that  such  board  intercepts  the 
light  from  the  pursuer's  window :  finds.  That  the  said  board  w 
erected  upon  the  roof  of  the  said  shed,  which  roof  rests,  by  coo- 
sent  of  the  proprietor,  on  the  wall  of  the  pursuer's  house :  fio^ 
thereibre,  that  the  pursuer  is  not  entitled  to  make  use  of  the  voof 
to  the  injury  of  the  proprietor  or  tenant  of  the  house;  therefixe 
continues  the  interdict  as  craved ;  and,  fiirther,  interdicts  and  dis- 
charges the  defender,  by  himself  or  others,  from  erectbg  aiy 
such  board  to  intercept  the  view  from  the  said  window,  or  in  aoy 
way  to  disturb  or  molest  the  pursuer  in  the  peaceable  posaesrioa 
of  the  premises  in  question,'  &a 

The  defender  having  brought  an  advocation,  the  Lord  Ordinaiy 
advocates  the  cause ;  finds,  in  regard  to  the  first  head  of  the  in- 
terdict craved,  that  the  respondents  have  failed  to  prove  tbeafe^ 
ment  on  which  the  interdict  was  demanded,  namely,  that  ^  the  ad- 
<  vocator  and  his  family  had  been  in  the  practice  of  throwing  wattf 
*  and  filth  into  the  respondents'  dining-room ;'  therefore  recalli 
the  interdict,  in  that  particular,  as  unwarranted  and  unnecessary: 
Farther,  and  in  regard  to  the  erection  by  the  advocator  of  the 
board  intercepting  the  light  of  the  respondents'  dining-room  win- 
dow, adheres  to  the  judgment  of  the  Sheriff,  and  continues  theia- 
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terdiet;  finds  noezpenees  due  to  either  party,  eidier  in  this  Court  19  May  issa. 
or  ia  the  inferior  court,  and  decerns.'  Si^V^/ 

jffijfe. — « It  is  to  be  regretted  that  such  a  case  as  this  ever  should  ^JJJ^i^i^n^ 
hre  been  made  the  subject  of  legal  proceedings.  HustMnd. 

*  Oo  the^«/  point,  it  is  proved,  that  on  one  occasion  filth  had 
been  thrown  into  the  respondent's  window ;  but  it  is  not  proved 
by  whom.  On  another  occasion,  it  is  proved,  that  in  a  sort  of 
aeoffle  between  the  respondent,  then  standing  at  the  window,  and 
ODe  oiihe  advocator's  daughters,  standing  on  the  top  of  the  shed, 
8he  threw  a  panful  of  water  at  him,  wetting  him  as  well  as  some 
feraiture  in  the  room.  But  it  does  not  appear  to  the  Lord  Ordi* 
Bary  that  such  a  proof  as  this  is  sufficient  to  support  the  allega^ 
tion  of  the  practice,  as  set  forth  in  the  respondents  demand  of  an 
faterdiet,  or  to  warrant,  on  any  reasonable  ground,  their  recourse 
to  SQch  a  measure  against  the  advocator. 

*  On  the  other  point,  the  Lord  Ordinary  thinks  the  judgment  of 
the  Sheriff  well  founded.  He  gives  no  opinion  on  the  advocator's 
rifrht  to  erect,  entirely  on  his  own  property,  a  wall  or  screen, 
which  may  interfere  with  the  lighter  prospect  of  the  respondent's 
window,  a  question  which  might  possibly  turn  on  points  of  iaet 
requiring  proof.  But  here  it  is  admitted  by  the  advocator,  that 
tibe  roof  of  the  shed  on  which  the  board  complained  of  was  put  up 
does  not  rest  entirely  on  walls  within  the  advocator's  property,  but 
IB  let  into  the  wall  of  the  house  occupied  by  the  respondents,  by 
niSeranee  of  the  proprietor  of  that  house.  And  the  Lord  Ordi* 
nrj  concurs  with  the  Sheriff  in  thinking,  that,  in  these  circum* 
stances,  the  advocator  is  not  entitled  to  make  any  alteration,  or 
nise  any  erection  on  such  roof,  to  the  detriment  or  annoyance  of 
the  premises  which  afftwd  the  support.' 

The  respondent,  in  the  advocation,  reclaimed  against  that  part  of  Respondent's 
Ae  interlocutor  of  the  Lord  Ordinary  which  advocated  the  cause,  ^®^ 
ttd  recalled  the  interdict  granted  by  the  Sheriff,  in  regard  to  the 
^  head  of  the  interdict  craved ;  and  contended,  that  it  ought  to 
^''^  been  gaierally,  as  granted  by  the  Sheriff.  It  was  proved  that 
water  had  been  thrown  in  at  the  respondent's  window  by  the  advo- 
e&toi^B  danghter ;  and  it  was  also  proved  that  filth  had  been  thrown 
^;  and  although  it  was  not  directly  established  by  whom  this  had 
been  done,  the  presumption  was,  that  it  was  by  the  same  parties ; 
^  these  circumstances  were  sufficient  to  justify  the  interdict  as 
pwted  by  die  Sheriff. 

it  was  answered — That  the  libel  was  expressly  laid  on  alleged  prac- 
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19  May  1835.  ticc,  by  the  advocator  and  his  family,  of  throwing  in  water  and  filth 
at  the  respondent's  window,  but  there  was  no  proof  of  any  such 
averment  It  was  proved,  indeed,  that,  on  one  particular  occasion, 
some  water  was  thrpwn  at  the  respondent  by  a  daughter  of  the  ad- 
vocator ;  biit  although  this  might  be  a  blameable  act,  it  a£Porded  no 
proof  of  a  practice ;  nor  was  there  any  proof  of  the  alleged  throw- 
ing of  filth  by  any  of  the  advocator's  family. 


Scott  V, 
Cassells  and 
Husbaqd. 

Advocator*! 
Pleas. 


Opinion  of 
Court. 


Lord  Balgray. — I  don't  know  a  more  useful  form  of  process  than 
an  interdict  If  it  can  be  shewn  to  have  been  improperly  or  nimi- 
ously  granted,  it  may  be  recalled,  and  there  may  be  room  for  a 
claim  of  damages.  In  this  way  the  law  of  Scotland  provides  a  re* 
medy  to  any  person  apprehending  wrong.  It  is  far  better  to  have 
a  mode  of  prevention,  than  to  drive  a  party  to  seek  for  reparatioii 
in  an  action  of  damages.  It  is  sufficient  to  warrant  a  party,  in  ap- 
plying for  an  interdict,  to  aver  that  he  has  probable  ground  for  ap- 
prehending the  «vil  he  wishes  to  prevent. 

Ijord  Gillies. — I  am  of  the  same  opinion.  In  this  particular  case 
it  is  proved  that  not  only  a  pail  of  water  was  thrown  in  at  the  win- 
dow, but  that,  a  few  days  after,  some  filth  was  also  thrown  in.  Why 
does  the  advocator  oppose  the  interdict,  if  he  and  his  family  do  not 
mean  to  do  that  against  which  the  interdict  is  craved  ?  If  I  see  a 
person  shooting  on  my  property,  instead  of  prosecuting  him,  I 
choose  to  apply  for  an  interdict,  would  it  be  any  answer  to  the  ap- 
plication to  say,  that  he  had  only  shot  once  ?  The  present  case  is 
similar.  If  the  advocator  does  not  mean  to  throw  water,  the  inter- 
dict is  of  no  consequence  to  him  ;  if  he  does,  then  there  is  a  suffi- 
cient ground  for  it,  and  he  is  guilty  of  a  contempt  of  Court  He 
cannot  pretend  to  say  that  he  has  any  right  to  do  it 

Lord  Mackenzie. — I  take  the  same  view.  I  think  the  parties 
were  very  ill  advised  in  opposing  this  interdict  With  respect  to 
interdicts  generally^  there  prevailed  at  one  time  an  opinion,  while 
I  was  a  Sheriff,  that  an  interdict  might  be  obtained  at  any  time, 
periculo  petentis,  and  without  stating  any  ground.  From  that  opinion 
I  dissented ;  and  I  believe  that,  according  to  the  subsequent  practice, 
it  was  held  necessary  that  some  ground  for  the  application  should 
be  stated ;  but  positive  proof  of  a  practice  is  not  required.  In  this 
case  there  was  one  sufficient  instance  proved  of  the  propensity,  and 
there  was  strong  ground  for  suspicion  that  the  succeeding  acts  oi 
aggression  came  from  the  same  quarter.  The  Court  of  Session 
ought  not  to  interfere,  in  matters  of  this  kind,  with  the  local  magis- 
trate, except  on  strong  grounds.    I  think  we  shall  do  right,  instead 
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of  recaUiog,  as  the  Lord  Ordinary  has  done,  to  aflSrm  the  interlocu-  19.  May  1835. 

tor  of  the  SherifFi  with  expenses.  ScotTrf*^^ 

The  Lord  President  having  also  concurred  in  this  view,  the  Court  casseiii  aod 

*  altered  the  interlocutor  of  the  Lord  Ordinary,  and  remitted  the  ^"^^^°^ 
<  cause  simpliciter  to  the  Sheriff;  and  found  expenses  due  by  the  judgment. 

*  advocator  to  the  respondents,  both  in  this  Court  and  in  the  Sheriff* 

*  court,'  &e. 

Ltrd  FwBtrtomf  OHintfy.      For  the  Adyocator,  Dean  of  Fac.  fHope^J  Wood.      Alt. 
SoL'Gen.  f  OmaghameJ  Janm  Paienmu  Frandi  Eamilton,  W.  S.  JaiMs 

Maokm^  W.  a  Agents.        B,  Clerk. 

c. 
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No.  XCIX.  19/A  May  1835. 

CRANSTONHILL  WATER  COMPANY 

affainst 
HENRY  HOULDSWORTH. 

Clause. — Qitestion  as  to  the  construction  of  peculiar  clauses  in  a  dis^ 
position. 

This  was  a  special  case,  which  gave  rise  to  a  great  deal  of  discus- 
don,  in  reference  to  the  interpretation  of  certain  clauses  in  a  dis- 
position of  a  portion  of  land,  granted  to  certain  persons,  (among 
iriiom  was  the  disponer,)  with  a  view  to  erect  works  to  supply 
the  town  of  Glasgow  with  water.  The  following  are  the  clauses : 
^  Declaring  always,  &c.  That  the  said  grounds  are  disponed  for 

*  the  sole  purpose  of  a  water-work  being  erected  thereon,  &c.  And 
'  it  is  also  further  provided,  that  in  the  event  of  the  said  company 

*  abandoning  the  said  works,  or  discontinuing  the  use  of  the  same, 

*  for  the  period  often  years,  the  grounds  before  disponed  are  to  revert 
^  to  me,  or  my  foresaids,  proprietors  for  tlie  time  of  the  lands  of  Cran- 

*  stonhill,  upon  paying  to  the  said  company,  or  their  assigns,  a  price 
'  equal  to  three  shillings  per  square  yard,  &c.  Or  in  either  of  the 
^  events  foresud  taking  place,  it  shall  be  optional  to  me  to  allow  the 

*  company  to  retain  the  grounds,  and  build  dwelling-houses  thereon, 
'  under  the  same  restrictions  as  I  or  my  successors  may  adopt,  with 

*  respect  to  my  other  grounds  of  Cranstonhill,  and  lands  adjoining; 
'  and  which  obligation  upon  me  and  my  foresaids,  to  take  back  the 

▼OL.  X.  2  L 
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Cranstonhill 
Water  Com- 
pany o. 
Uouidswortli. 


19  May  1835.  c  grounds  at  the  aforesaid  price,  shall  be  blading  for  ten  years  from 
^  the  date  hereof  only/  &c. 

The  works  were  never  properly  in  operation,  bat  still  the  pre- 
mises were  not  entirely  vacated  till  after  the  ten  years. 

The  disponer  contended,  that  the  period  of  ten  years  most  be 
construed  as  creating  a  limit  both  to  the  option  and  obligation*  Tke 
company  denied  both  these  positions,  and  contended,,  that,  at  tl 
events,  if  they  were  bound  to  continue  the  feu-duty,  they  were  en- 
titled to  build. 

There  were  various  specialties,  upon  which  pleas  of  acquiesceaoe, 
&c.  were  founded.  The  nature  of  these  will  sufficiently  appeir 
from  the  following  interlocutor  and  note  of  the  Lord  Ordinary: 

<  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and 
having  afterwards  considered  the  closed  record,  productions,  aiul 
whole  process,  sustains  the  defences,  assoilzies  the  defender  from 
the  conclusions  of  the  libel,  and  decerns;  but  finds  no  expenses 
due.' 

Note^ — <  The  Lord  Ordinary  is  of  opinion,  that  the  parsuen  sre 
right  in  the  construction  which  they  put  upon  the  disposidoo, 
dated  the  10th  of  October  1808.  He  thinks  there  is  nothing  un- 
fair or  unreasonable  in  the  condition,  that  if  the  pursuers  abaodoa 
the  works  within  ten  years  from  the  date  of  the  agreement,  tke 
proprietor  should  be  bound  either  to  pay  a  price  of  three  shillingi 
per  square  yard  for  the  ground  if  be  resumed  possession,  or,  is 
his  option,  to  allow  the  company  to  build  dwelling-houses,  widef 
the  same  restrictions  as  those  adopted  with  regard  to  the  other 
grounds  of  Cranstonhill.  If  the  proprietor  had  been  obliged  ts 
pay  the  price  without  an  alternative,  it  would  have  been  a  veij 
absurd  condition;  because  the  pursuers  might  have  abandoned  die 
works  within  the  year,  and  the  pr<^rietor  would  have  been  out  if 
pocket  to  the  extent  of  the  whole  of  that  price,  minus  L.92i  4a^ 
being  one  year's  feu*duty.  But  as  the  proprietor  had  the  altei^ 
native  of  forcing  the  company  to  retain  possession,  he  seemed 
to  himself  the  feu-duty,  which  was  no  inconsiderable  object  If 
thisaction^  therefore,  had  been  brought  within  ten  years  of  the  date 
of  the  agreement,  it  is  thought  that  the  pursuers  must  have  beet 
successful :  But  that  period  having  elapsed,  the  power  of  abandoiH 
ment  on  the  part  of  the  company  ceased,  for  it  bad  been  nstn* 
rally  enough  assumed,  that  ten  years  were  sufficient  to  eaahk 
them  to  judge  whether  their  water- works  were  a  profitable  specs* 
lation  or  not* 

<  When  the  requisition  of  the  16th  November  1831,  therefor^ 
was  served  on  the  defender,  he  was  unquestionably  entitled  tor^ 
fuse  either  to  pay  the  price  of  three  shillings  per  square  yard,  os 
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*  resomiag  pottession,  or  to  allow  the  pursaere  to  build  on  the  ground  19  May  1835. 

*  b  the  eyent  of  their  retaining  it.     The  whole  question,  therefore,     ^""^V^ 

*  turns  on  the  communications  between  the  parties,  which  took  place  ^^^r ^Com- 
'  afterwards,  and  which  are  represented  by  the  pursuers  as  forming  pany  v. 

<  an  entirely  new  and  binding  agreement     The  Lord  Ordinary     °^    ^^ 
^  cannot  view  it  in  this  light     It  is  true,  the  defender,  in  his  answer 

'  to  the  protest,  offered  to  take  back  the  lands,  upon  the  terms  and 

*  conditions  specified  in  the  disposition ;  but  he  coupled  that  offer 

<  with  a  provision,  that  ail  disputes  and  differences  which  might  arise 
^  should  be  referred  to  an  eminent  counsel,  to  be  named  by  the  par- 
'  ties.  The  porsners  did  not  accept  the  offer,  under  the  quaiifica- 
'  tkm  of  the  reference,  but  sent  the  draft  of  a  reconveyance,  with 

*  a  daim  for  the  price,  at  the  rate  of  three  shillings  per  square  yard. 
^  This  gave  the  defender  an  opportunity  of  stating  his  notion  of  the 

*  ifflport  of  the  agreement;  and  as  it  was  not  acquiesced  in,  he  re- 

*  ailed  from  his  unaccepted  offer,  and  it  is  thought,  rebus  integris, 

<  that  he  was  entitled  to  do  so.  If  any  thing  had  followed  on  the 
^  tuth  of  his  offer,  the  case  might  have  been  different 

'  The  Lord  Ordinary  has  found  no  expenses  due,  because  the 

*  defender  ought  to  have  been  more  guarded,  when,  after  due  deli- 

*  beration,  he  made  the  offer,  and  ought  not  to  have  led  the  com- 

*  pany  to  belieye  that  he  consented  to  take  back  the  ground.' 

Against  tlus  interlocutor  the  pursuers  reclaimed^  and  the  de- 
fenders abo  presented  a  counter  reclaiming  note,  praying  that  they 
night  be  found  entitled  to  expenses. 

At  advising,  the  Court  considered  that  they  were  bound  to  con-  Opinion  of 
ine  their  attention  to  the  terms  of  the  deed,  and  they  gave  effect  ^^"'^ 
to  the  defender's  interpretation;  Lord  Gillies  observing,  that  if  it  was  ^"^2"^^"^* 
ihe  object  of  conveyancing  to  puzzle  and  perplex,  it  had  been  ef- 
feetoally  done  in  ihe  present  case,  and  that  he  had  never  met  with 
asy  question  which  gave  more  room  for  the  exercise  of  human  in- 
genuity. 

The  Court  therefore  adhered  simpliciter. 

l«rd  Cord^am.         Act.  Dean  qfFac.  fHope^J  Graham  BtJL        Alt.  D,  M'NmQ, 
AnaUMu     WwL  Biamy,  W.  S.  and  Caa^bdl^  TraU,  W.  S.  Agenu.     H.  Clerk. 

c. 
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SECOND  DIVISION. 
No.  C.  I9M  May  1835. 

DANIEL  INNES 

offainst 

DAVID  PHILLIPS  and  WILLIAM  PHILLIPS. 

Master  and  Servant. — Apprentice. — Sunday. — Fcmdikd^ 
barber  is  entitled  to  the  services  of  his  apprem^ee  in  shaving  bis  au- 
tamers^  on  the  mornings  of  Sunday ^  until  ten  o'clock. 

In  May  1834,  Daniel  Innes,  barber  and  hairdresser  in  Dundee, 
presented  a  petition  to  the  Magistrates  of  that  burgh,  stating,  ^  Tht 

*  by  indenture  entered  into  between  the  petitioner,  on  the  one 

<  part,  and  William  Phillips,  son  of  David  Phillips,  licensed  porter 
^  in  Dundee,  with  consent  of  his  said  father,  and  the  sud  DavM 

<  Phillips,  as  cautioner  and  surety  for  his  said  son,  on  the  other  pirt, 

*  the  said  William  Phillips,  with  consent  foresaid,  became  bonml 

*  apprentice  and  servant  to  the  petitioner  in  his  trade  and  bonnes 
-*  of  barber  and  hairdresser ;  and  that  for  the  full  space  and  tero  of 

*  four  years  from  and  after  the  1st  day  of  July  1833 ;  and  during  tbt 

*  space  to  serve  the  petitioner,  as  a  faithful  and  obedient  apprentice, 

<  and  not  to  absent  himself  from  his  master's  business,  holiday  or 

*  weekday,  late  hours  or  early,  without  leave  first  asked  and  obtufl' 

*  ed,  and  that  under  the  penalty  of  ten  pounds  sterling,  over  and 

*  above  performance. 

<  That,  from  the  nature  of  the  petitioner's  trade  and  businei^  k 
^  requires  the  attendance  of  his  apprentice  on  the  mornings  of 

*  Sunday  as  on  other  days,  till  at  least  ten  o'clock ;  and  aocordinglyi 
^  from  the  period  of  hb  entering  the  petitioner's  service,  on  lot  Jnlj 
'  1833,  until  Sunday  the  4th  day  of  May  current,  the  said  WiUttO 

<  Phillips  did  attend  the  petitioner's  business  on  the  Sunday  mont- 
^ings:  That  having  absented  himself  on  that  morning,  the  peti- 

<  tioner  caused  his  agent  write  the  said  David  Phillips,  the  bu^ 

*  and  cautioner  for  the  said  apprentice,  complaining  of  suchaboeo<^) 

<  and  he  was  in  hopes  that  such  would  not  be  repeated:  Thatn 

<  this,  however,  the  petitioner  was  disappointed,  as  the  saidappreo- 

<  tice  did  absent  himself  again  on  the  morning  of  Sunday,  the  Hv 

*  day  of  May  current ;  and  this,  as  the  petitioner  understandsi  oj 
'  the  order  of  the  said  David  Phillips :  That  the  petitioner  saSen 
^  considerable  loss  and  inconvenience  from  the  absence  of  te  op- 
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<  prentice  on  the  Sunday  mornings,  which  renders  the  present  ap-  19  May  1835. 

*  plication  necessary.'  And  praying  that  the  Magistrates  might 
'  find  that  the  petitioner  is  entitled  to  the  services  of  his  said  ap-  pl^^^p^', 

*  prentice  at  his  trade  and  business  on  the  mornings  of  Sunday,  and 

*  antil  ten  o'clock  at  least,  and  ordain  him  to  attend  to  the  peti- 

*  tioner's  trade  and  business  accordingly ;'  and  upon  his  failure  to 
attend,  to  find  him  and  his  cautioner  liable  for  L.IO,  as  the  penalty 
in  the  indenture,  reserving  to  the  petitioner  to  claim  the  services  of 
the  said  apprentice,  on  the  issue  of  the  indenture,  for  four  days,  in 
lien  of  the  two  Sundays  before  mentioned,  as  stipulated  in  the  in^ 
dentore* 

The  apprentice  and  his  father  gave  in  answers,  in  which  they 
denied  that  the  petidoner's  business  requires  the  attendance  of  the 
respondent,  William  Phillips,  on  the  mornings  of  Sunday,  and  the 
respondent  is  not  bound  to  work  to  his  master  on  the  Sabbath.' 

They  founded  on  *  the  following  acts,  viz.  1503,  c.  83;  1579, 
c  70  ;  1592,  c.  124;  1593,  c.  163;  1594,  c.  201 ;  1661,  c.  81. 
All  ordinary  or  every-day's  labour  is  prohibited  by  these  acts.  But 
what  the  petitioner  wants  the  respondent  to  do,  is  neither  more 
nor  less  than  that  he  shall  carry  on  his  trade  of  a  barber  and  hair- 
dresser on  the  Sabbath*  In  the  case  of  Learmonth  v.  Blackie,  13th 
Feb.  1828,  the  Lord  Justice- Clerk  stated,  that  the  boy's  being  out 
<m  the  Sunday  was  no  breach  of  the  indenture,  as  the  master  cannot 
make  him  work  on  that  day.'  *  Plea  in  Law.  It  is  illegal  for 
any  person  to  work  at  his  ordinary  business  on  the  Sabbath,  and 
a  master  cannot  compel  his  servant  to  work  on  that  day.'     There* 

after  the  Magistrates  pronounced  this  interlocutor :  <  Having  advised 
the  minutes  of  debate,  and  whole  process,  finds.  That  it  is  matter  of 
public  notoriety,  that  among  the  great  body  of  mechanics,  common 
labourers,  and  seafaring  men,   residing  in  and  frequenting  this 
town  and  its  port,  a  very  considerable  number  are  not  in  the  use 
of  shaving  their  beards  with  their  own  hands,  but  resort  to  barbers' 
shops  in  order  to  be  shaved,  many  on  the  evenings  of  Saturday,  but 
some  on  the  mornings  of  Sunday :  finds.  That  however  desirable 
it  may  be  that  the  resorting  to  shaving  shops  on  the  mornings  of 
Sunday  should  be  discontinued,  if  that  could  be  effected  without 
greater  evil,  yet  it  does  not  appear  to  be  either  necessary  or  ex- 
pedient, for  a  due  observance  of  the  Sabbath,  to  forbid  the  exist* 
ing  osage,  so  long  as  the  shops  continue  as  at  present  open  early 
in  the  rooming,  and  closed  before  the  time  fixed  for  the  commence- 
ment of  divine  service ;  for  on  no  occasion  have  the  authorities  of 
the  town  seen  any  cause  to  regard  the  conduct  of  the  barbers  in 
their  vocation,  or  the  conduct  of  those  resorting  to  their  shops  on 
the  mornings  of  the  Sundays,  as  other  than  decent  and  orderly. 
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19  May  1835.  <  or  as  apt  to  pre  reasonable  cause  of  offence  to  any  man ;  and  it 

^^^V^    *  appears  very  obvious  that  if  working  men,  who  are  not  themselfes 

inauimL         ^  accustomed  to  shave,  were  forbidden  the  aid  of  the  barbers  in  their 

<  shops  on  the  Sunday  mornings,  many  decently- disposed  men  woold 

*  be  prevented  from  frequenting  places  of  worship,  and  from  8980- 

<  ciating  in  a  becoming  manner  with  their  families  and  friends 

<  through  want  of  personal  cleanness ;  and  the  attempt  to  reduce 

*  the  minor  evil  might  lead  to  some  more  serious :  finds,  therefore) 

<  That  in  so  far  as  the  defender,  the  apprentice,  is  called  upon  to 

<  aid  his  master  in  shaving  his  customers  on  the  mornings  of  Sondsj 

*  before  ten  o'clock,  it  is  not  contrary  to  the  spirit  of  the  statota 

*  regarding  the  Sabbath,  nor  contrary  to  the  recognised  usages  us- 

<  der  them,  that  the  apprentice  should  give  such  aid :  but  finds, 

*  that  the  apprentice  is  not  bound,  nor  is  it  lawful  for  him,  to  wA 

*  in  the  making  of  wigs,  or  in  similar  employment  not  immedialely 

<  necessary  for  the  day ;  and  with  this  explanation,  ordiuns  the  d^ 

*  fender,  the  apprentice,  to  aid  his  master  on  the  mornings  of  Snn- 

<  day,  when  his  master  has  occf^sion  for  his  services,  in  shaving  Ui 

*  customers,  the  work  not  continuing  after  ten  o'clock  in  the  mon- 
•ing.' 

Upon  a  reclaiming  petition,  the  Magistrates  pronounced  the  ftt* 
lowing  interlocutor:    '  20/A  August  1834.     Finds  it  admitted  bf 

<  the  defenders,  that  the  apprentice  entered  to  the  pursuer's  senioe 

<  on  or  about  the  1st  day  of  July  1833,  and  that  he  attendedattk 

<  pursuer's  shop,  and  did  what  was  required  of  him  on  the  morniBg 
^  of  every  Sunday  from  that  date,  until  the  4th  day  of  May  hist,  be- 

<  ing  for  a  period  of  ten  months :  finds  also,  that  it  was  not  until  tke 

<  18th  of  March  last,  that  is  to  say,  after  an  experience  of  DKve 

<  than  eight  months,  that  the  indenture  was  entered  into,  and  bj 
^  it  the  apprentice,  with  his  father's  consent,  became  boand  not  ti 

<  absent  himself  from  his  master's  service,  <  holiday  or  weekday^ 

<  finds,  therefore,  that  it  is  now  too  late  for  the  apprentice  and  Itf 

<  father  and  cautioner  to  allege,  that  though  not  contrary  to  ^} 

<  the  service  on  the  mornings  of  Sundays  is  not  according  to  tk^ 

<  own  sentiments,  and  on  that  ground  to  seek  to  be  relieved  of  tb^r 

<  civil  engagement  so  deliberately  made ;  and,  with  this  ezplanatiaDf 
*  adheres  to  the  interlocutor  of  13th  August  current,  comfdahieB 

<  of;  and  decerns.' 

The  apprentice  and  his  father  advocated ;  and  parties  haviogd^ 
bated  on  Uie  record  as  closed  in  the  inferior  court,  the  Lord  OnU' 
nary  pronounced  this  interlocutor : 

•  The  Lord  Ordinary  having  heard  counsel  on  the  dosed  recOT 

*■  and  whole  process,  advocates  the  cause ;  alters  the  interlocutomw 

v^  the  Magistrates  complained  of|  sustains  the  defences^  andassoil^^ 
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*  die  defenders  from  the  conclusions  of  the  action,  and  decerns ;  finds  10  May  1835. 

<  the  advocators  entitled  to  their  expenses,  both  in  this  Court  and 

<  before  the  Magistrates;  allows  an  account  thereof  to  be  given  inj  p^^^fi^p^ 
'  aod  remits  the  same,  when  lodged,  to  the  Auditor  for  his  taxation 

<  and  report' 

AS»te.— *  This  is  the  first  instance,  in  so  far  as  the  Lord  Ordinary 
'  is  aware^  in  which  a  court  of  law  has  directly  and  positively  or- 

*  dakud  a  handicrafitsman  (without  any  pretence  of  necessity,  or 
'serious  uigency,)  to  work  at  his  handicraft  on  a  Sunday;  and  he 

<  certainly  is  in  no  way  anxious  to  establish  such  a  precedent. 

*  Tbs  cases  of  apothecaries'  shops,  Sunday  travelling,  and  others 

*  that  were  cited,  are  evidently  quite  inapplicable.  These  excep* 
'  tions  have  been  admitted  (with  more  or  less  scruple  and  reluctance) 
'  on  the  ground  that  they  may  frequently  be  requisite  for  purposes 

*  of  neemUy  and  mercy^  and  that  it  would  be  impracticable  to  inves- 
'  tigate  cases  of  occasional  abuse.  But  it  is  ridiculous  to  speak  of 
'  a  pablic  shaving-shop  as  an  establishment  of  such  necessity  as  not 

*  to  admit  of  interruption  for  a  single  day  in  the  week.     If  the  ad* 

*  Tocator  had  refused  to  shave  the  head  of  a  lunatic,  or  one  whose 
'  skull  had  been  fractured,  the  cases  would  have  been  parallel.  The 
'  pretence  of  usage,  especially  such  a  partial  usage  as  is  alleged,  is 
'  irrelevant  in  a  question  of  illegality,  by  violation  of  a  public  law. 

*  That,  and  the  midgated  nature  of  the  offence,  may  account  for 
'  the  connivance  of  the  civil  and  ecclesiastical  authorities,  and  may 
'  raise  a  doubt  as  to  the  wisdom  of  proceedings  for  interdict  and 
'  penalties.    But  it  is  impossible  to  connive,  when  these  authorities 

*  figm  what  they  may  have  blamelessly  permitted,  and  actually  sub* 
^  ject  a  man  to  penalties  for  not  doing  what  the  law  has  forbidden. 

*  As  to  the  alleged  contract  of  the  parties,  it  was  admitted  by  the 

*  respondent  at  the  bar,  that  if  what  was  required  was  iUegalj  the 
^oontract  must  go  for  nothing.  The  words  are  ambiguous;  and 
'  the  whole  argument  of  the  respondent  imported  that  hb  sense  of 
'  them  could  not  be  maintained.  U  holidays  meant  Sundays,  (which 
*is  his  construction,)  then  the  contract  must  have  meant  that  the 

*  Apprentice  should  serve  on  Sundays  exactly  as  he  did  on  weekdays, 
'  and  that  there  should  be  no  distinction  between  them.     Yet  he 

*  admits  that  he  could  not  require  him  to  work,  even  at  shaving, 
'  during  divine  service,  nor  at  wig-making  even  on  the  Sunday 
^  morning.    If  he  says  he  should  only  work  when  consistent  with 

*  law  and  decency,  then  the  Lord  Ordinary  is  of  opinion  that  he 

*  Bhould  not  work  on  that  day  at  all/ 

Iiuiet  reekimedy  praying  their  Lordships  to  alter  the  interlocu- 

tor,  to  remit  simpliciter  to  the  Magistrates,  and  to  find  expenses 

due. 
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19  May  1835.      P.  Robertson  and  A.  M'Neilly  in  support  of  the  note,  f^leodeil— Thai 
the  question  was,  whether  the  practice  of  shaving  on  Sunday  mora- 
ing  was  illegal  or  not ;  for  if  the  practice  was  illegal,  it  would  not 
be  in  the  power  of  the  parties,  by  any  usage  in  Dundee,  to  make  it 
otherwise.     Here  the  apprentice  had  for  about  eight  months  been 
in  the  habit  of  attending  on  Sunday  mornings  at  his  master^s  shop, 
and  the  Magistrates  had  found  that  he  was  only  bound  to  gire  at* 
tendance  early  on  Sabbath  morning,  and  previous  to  the  hoars  set 
apart  for  divine  worship.     Now,  shaving  on  Sunday  must  be  made 
out  to  be  either  against  the  statute  law,  or  to  be  contrary  to  reli- 
gion or  morality.     The  statutes  referred  to  did  not  bear  that  sodi 
a  custom  was  illegal.     And  could  it  be  said  there  was  any  thing 
immoral  in  the  habit  of  shaving  on  Sunday  ?  Prima  &cie,  long  coi- 
tom  had  sanctioned  the  practice  in  Dundee.      Although  it  b  un- 
doubtedly the  general  rule  not  to  work  on  Sunday,  this  was  so  iir 
a  work  of  necessity  as  to  be  indispensable  for  the  comfort  and  decent 
appearance  of  many  wishing  to  attend  divine  service.    Ships  may 
arrive  late  on  Saturday  and  early  on  Sunday,  and  the  sailors  veie 
no  doubt  anxious  to  have  their  beards  shaved  after  a  long  voy^ 
and  to  appear  decently  on  Sunday.     This,  like  other  questions  of 
the  sort,  is  a  question  of  degree ;  and  no  case  has  been  made  oat 
for  interfering  with  the  exercise  of  the  practice  of  shavings  whidi 
is  just  one  of  those  privileges  of  which  the  lieges  have  been  in  the 
undisturbed  enjoyment.    The  only  one  of  the  statutes  which  has  the 
most  remote  reference  to  this  subject  is  1579,  c.  70,  the  object  of 
which,  however,  from  its  rubric,  appears  to  be  the  discharge  of  mer- 
cats,  and  labouring  on  Sabbath  days,  or  playing  and  drinking  in  tune 
of  sermon ;  and  the  statute  directs  certain  pecuniary  fines,  for  the 
benefit  of  the  poor  of  the  parish,  to  be  awarded  against  those  trfin- 
gressing  against  the  statute.     Neither  can  the  Confession  of  Faith 
be  said  to  make  the  practice  illegal.    In  short,  was  there  here  such 
an  outrage  on  public  decency,  in  requiring  this  apprentice  to 
continue  his  attendance  on  Sunday  morning,  as  to  sanction  any 
deviation  from  what  has  been  the  general  practice  throughout  the 
country  ? 


Advocator*8 
Picas. 


McNeill  and  Pattony  for  the  advocator,  pleaded — That  no  pracdce 
can  control  the  general  law  on  this  question ;  and  looking  to  the  sort 
of  practice  alleged,  it  appears,  from  the  interlocutor  of  the  Magi^ 
trates,  that  it  has  not  been  of  that  general  kind  as  to  sanctkm  aa 
averment,  that  a  constant  and  uniform  practice  on  the  subject  had 
prevailed.  As  to  the  law,  the  statutes  are  quite  precise  and  peremp- 
tory in  condemning  the  practice;  for,  by  1579,  c.  70,  in  particn- 
lar,  the  exercise  of  all  handicrafts  is  condemned,  and  sharing  for 
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liire  on  Sonday  most  be  comprehended  within  this  class  of  occupa-  19  May  1835. 
tioDS.    The  Confession  of  Faith  has,  by  1690,  c  5,  been  made  the    ^^"^y^^ 
Jaw  of  the  land ;  and  many  passages  in  it  may  be  referred  to,  as  pt^"n|p^ 
showing  tlmt  works  of  necessity  and  mercy  only  are  permitted  on      ■ 
Sunday.  The  cases  referred  to,  of  houses  of  refreshment,  travelling,  ^\J^^^^  ' 
and  so  forth,  may  be  said  to  come  under  the  rule  of  necessity,  al- 
tfaoDgh  it  may  sometimes  be  difficult  to  make  a  distinction  betwixt 
necessitons  cases  and  those  for  which  no  proper  excnse  can  be  sta* 
ted.    There  is  no  wish  to  break  the  indenture ;  but  the  question  is, 
whether  a  party  who  wishes  to  abstain  from  working  on  Sunday, 
and  is  willing  to  go  to  church,  is  compellable  to  work.     There  is 
elearly  a  working  for  profit,  and  there  is  no  necessity  to  justify  the 
practice;  for  it  would  be  just  as  easy  for  those  parties  who  are  ac- 
eostomed  to  have  themselves  shaved  once  a-week  to  have  the  opera- 
tion performed  on  Saturday  night,  instead  of  as  at  present  being 
worse  occupied,  and  postponing  the  shaving  till  Sunday  morning. 

The  Lord  Justice-ClerL — I  am  satisfied  that  this  interlocutor 
ought  to  be  adhered  to.  In  the  course  of  the  proceedings,  I  see 
refereDce  made  to  the  case  of  Blackie  v»  Learmonth,  13th  Feb. 
1828;  and  I  am  still  of  the  opinion,  then  expressed  by  me  in  that 
case,  that  *  the  boy's  being  out  on  the  Sunday  was  no  breach  of  in- 

*  denture,  as  the  master  cannot  make  him  work  on  that  day,  al- 

*  though  he  is  bound  to  see  that  he  does  not  go  to  any  improper 
^  place.'  Applying  this  to  the  present  case,  can  this  boy,  in  terms 
of  the  indenture,  which  declares  that  he  will  *  serve  as  a  faithful 
'  and  obedient  apprentice,  and  not  absent  himself  from  his  master's 
'  business,  holiday  or  weekday,  late  hours  or  early,  without  leave 
^  first  asked  and  obtained,'  be  compelled  to  work  on  Sunday  ?  The 
boy  says  he  is  not  willing  to  work  on  that  day ;  and  the  ques- 
tion is  raised  broadly  by  the  prayer  of  this  petition,  whether  the 
master  is  entitled  to  the  services  of  his  apprentice  at  his  trade  and 
business  on  the  mornings  of  Sunday,  and  until  ten  o'clock  at  least 
TLe  Magistrates,  in  decerning  in  terms  of  the  prayer  of  the  petition, 
no  doubt  confine  the  practice  to  the  early  part  of  the  day,  previous 
to  ten  o'clodc,  and  limit  the  exercise  of  the  trade  to  shaving  his 
customers  merely. 

Now,  Ist,  There  is  nothing  in  the  interlocutor  of  the  Magistrates 
which  establishes  that  the  practice  there  alleged  had  been  proved  ; 
aod,  2dly,  I  beg  to  say, .  that  I  am  not  satisfied  that,  either  by  the 
statutes  or  at  common  law,  it  is  legal  to  keep  a  shop  open  on  the 
Sabbath-day  for  the  exercise  of  a  trade  like  this.  I  cannot  lay  out 
of  view  the  words  of  the  statute  1579,  c.  70,  which  declares,  <  and 

*  sicklike  that  nae  handielabouring  nor  working  be  used  on  Sabbath 

*  day.'  Now,  shaving  was  truly  ^  handielabouring.'  The  Confession 
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19  May  1835.  of  Fstith  is  declared  to  be  part  of  the  law,  by  1690,  c  21,  $  8,  and 
is  to  the  point  The  Christian  religion  also  is  part  of  the  common 
law,  and  therefore  to  be  observed.  Now,  can  such  a  shop  be  kept 
open  legally  ?  Can  shaving  for  hire  in  an  open  shop  be  held  <  a  wock 
<  of  necessity  and  mercy  T  Is  it  not  on  the  contrary  plain,  aceording 
to  the  Magistrates'  interlocutor,  that  many  resort  on  the  eveoiop 
of  Saturday  to  have  themselves  shaved,  and  that  some  only  resort 
to  the  shops  on  Sunday  morning.  The  shops  are  kept  open  till  t 
late  hour  on  Saturday ;  but  it  is  to  be  feared  that  some,  instead  of 
going  to  have  this  necessary  operation  performed  on  Saturday,  to- 
sort  to  scenes  of  dissipation,  and  are  not  in  a  fit  state  to  sbaTO 
themselves,  or  to  have  the  operation  performed  next  morning.  But 
there  is  clearly  no  necessity  for  their  resorting  to  the  aid  of  another 
for  having  the  operation  performed  on  Sunday,  when  it  can  more 
properly  and  legally  be  carried  into  effect  upon  Saturday.  Upoa 
the  terms  of  the  indenture,  I  am  clear  that  we  cannot  compel  the 
apprentice  to  give  attendance  on  Sunday.  The  fact  of  the  appren- 
tice having  served  some  months  on  Sundays  is  entitled  to  no  ccm* 
«ideration.  The  question  is  one  strictly  of  conscience,  and  he  wa 
entitled  to  alter  his  mind  in  that  respect  at  any  given  moment 

Lord  MeadowbanL-^  It  is  never  without  regret  that  I  find  my* 
self  at  any  time  entertaining  an  opinion  different  from  that  expressed 
by  your  Lordship ;  but,  in  the  present  case,  I  find  it  quite  impos- 
sible for  me  to  concur  in  that  which  has  now  been  delivered^ 
Without  resuming  the  circumstances  of  the  case,  I  may  lay  it 
down,  that  there  can  be  no  doubt  that  the  Confession  of  Faith  forms 
part  of  the  statute  law  of  the  land,  and  that  the  Christian  religion  is 
part  of  the  common  law.  But  in  the  former  I  can  find  no  aatho> 
rity,  and  in  the  general  precepts  of  our  holy  religion  as  little,  for 
putting  down  the  practice  of  sliaving  on  Sunday,  which  is  here 
complained  of.  It  would  be  quite  improper  and  unnecessary,  upon 
this  occasion,  to  enter  into  any  discussion  as  to  the  mode  in  wbidi 
it  is  required  that  the  first  day  of  the  week  should  be  observed  by 
those  professing  the  Christian  faith,  or  to  dwell  upon  the  distinctiaB 
which  is  obviously  drawn  by  St  Paul  between  the  Jewish  Sabbath 
and  the  Christian  Sunday.  That  there  is,  and  was  in  the  first  ages 
of  the  Church,  such  a  distinction,  no  one  can  doubt  who  has  consi- 
dered the  subject,  any  more  than  that  the  Jews  kept  the  sevendi 
day  holy,  while  the  first  day  is  that  which  is  required  to  be  obsenred 
as  the  Christian  Sunday.  Not  much  is  to  be  found  in  Scriptoreof 
the  precise  mode  in  which  the  Sunday  was  observed  in  the  first  ages 
after  the  establishment  of  Christianity ;  and  it  would  be  to  very 
little  purpose  for  us  to  enter  into  an  investigation  at  present  upon 
.such  a  matter;  for  of  one  thing  there  can  be  no  doubt,  that.it  k 
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dearly  pointed  oat  as  incumbent  npon  us  to  set  that  day  apart  for  19  May  ld3& 
the  worship  of  God,  and  that  it  is  required  of  us  to  keep  it  reve-     ^-^v"^^ 
rently,  and  to  refrain  from  all  such  ordinary  arocations  as  are  not  p^?^^  ^ 
included  nnder  works  of  necessity  and  mercy.     But,  again,  what     --- — 
are  to  be  held  to  be  works  of  necessity  must  always  depend  upon  q^^^°  ®^ 
conriderations  connected  with  the  conditions  of  the  individuals  and 
society  concerned ;  and  what  in  one  individual  and  in  one  state  of 
society  would  obviously  be  altogether  a  matter  of  amusement,  might 
in  another  be  one  of  the  most  indispensable  necessity.     Accord* 
iogiy,  it  is,  in  my  humble  opinion,  one  of  the  most  distinguishing 
diaracteristics  of  the  Christian  dispensation,  and  one  which  dearly 
points  out  its  universality,  and  its  being  intended,  by  its  divine 
Author,  for  the  whole  race  of  man,  and  applicable  to  him  in  his 
cfifierent  states  of  progress  and  advancement,  that  there  are  so 
few  rites  and  observances  required  as  fixed  and  unchangeable; 
No  sacrifice  of  the  ordinary  habits  of  society,  where  those  habits 
ue  not  inconsistent  with  morality,  are  required  from  any  people 
among  whom  the  fiuth  may  be  introduced ;  and  the  exigencies  and 
tbe  wants  which  the  progress  of  manners  has  introduced  are  left 
unaffeeted  by  the  precepts  of  the  Gospel.    In  considering,  therefore, 
what  is  to  be  deemed  a  work  of  necessity,  in  determining  such 
questions  as  the  present,  we  must  first  see  whether  it  is  an  immoral 
Mt;  aod  if  not  immoral,  whether,  according  to  the  usages  of  the 
eountry,  it  is  a  work^  the  performance  of  which  can  or  cannot  be 
decently  dispensed  with.     During  the  first  era  of  the  Christian 
diorch  the  operation  here  immediately  in  question  could  never  be 
considered  or  pointed  out  as  a  work  of  necessity,  because  the  pro* 
fessors  of  the  feith,  our  Saviour  himself,  and  the  whole  Jewish  pe<^le, 
allowed  their  beards  to  grow,  and  shaving  was  altogether  unneoes- 
nry.    In  the  present  day,  and  over  the  whole  Christian  world,  the 
case  is  entirely  changed.    No  man  can  appear  in  public  with  a  long 
Wd  without  indecorum,  and  being  an  object  of  remark,  which 
tenders  it  impossible  for  any  one  with  ordinary  feelings  to  go  into 
lOQety  without  being  shaved.     Accordingly,  it  never  has  been  pre- 
tended, that,  in  the  strictest  sense  of  the  word,  every  man  is  not 
^tided,  without  breaking  through  the  precepts  of  religion,  to  shave 
umself  upon  the  Sunday,  as  well  as  upon  any  other  day;  and  in  a 
Mate  of  society  where  an  act  of  this  sort  has  thus  become  one  of 
fttwolote  necessity,  it  would  be  thought  strange  and  anomalous  if  I 
^old  not  employ  another  to  do  that  which  I  might  lawfully  do  my* 
>«»j  but  which  age,  infirmity,  or  a  hundred  other  causes,  prevented 
iBe  indiridoally  from  performing.   From  the  e£Fects  of  palsy,  I  may 
ue  unable  to  shave  myself,  and  must,  if  able  to  pay  him,  engage  a 
Wtvant  to  do  it  for  me :  If  I  am  poor,  I  must  go  where  the  work 
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19  May  183&  may  be  done  more  cheaply  :  Bat,  according  to  the  doctrines  whidi 

\mms/^     are  here  maintained,  I  presume,  in  the  former  case,  Aat  senrant 

lunes  V.         might  refuse  performing  the  operation  upon  Sunday,  and  his  re- 

..._    fusal  would  be  no  legal  ground  for  his  dismissal.    In  such  aa 

Opinion  of     opinion,  however,  I  cannot  concur.     In  such  a  case,  the  operatioo 

is,  in  so  far  as  the  disabled  master  is  concerned,  a  work  of  necessity, 

and  becomes  the  same  on  the  part  of  the  servant,  from  the  rehtiTC 

positions  in  which  he  and  his  master  are  placed  by  the  gradatioiii 

of  society. 

Again,  the  administering  of  medicine  is  a  work  of  necessity  on 
a  Sunday  as  well  as  on  any  other  day ;  but  it  might  be  said,  eveiy 
one  may  have  medicine  for  himself,  and  therefore  the  having  opes 
upon  Sunday  an  apothecary's  shop  is,  in  one  sense  and  at  first  sigh^ 
unnecessary.  But  from  the  habits  of  society  few  men  have  a  store  of 
medicine  for  their  own  use ;  and  hence  the  daily  wants  of  the  people 
requiring  supplies  of  medicine,  no  one  has  ever  questioned  the  lega- 
lity of  the  shops  of  the  apothecaries  being  at  all  times  kept  opea 
for  the  use  of  the  public.  But  if  the  argument  which  is  here  main- 
tained be  correct,  the  apothecary's  apprentice,  or  his  servant  who 
works  for  hire,  would  be  entitled  to  refuse  to  perform  all  those  ser- 
vices to  his  master,  which  are  as  indispensable  on  Sunday  as  on  any 
other  day. 

In  like  manner,  in  this  city  the  article  of  milk  is  one  in  geneni 
use,  though  not  perhaps  of  indispensable  necessity,  though  the  milk- 
ing of  the  cows  undoubtedly  is ;  and  there  is  not  a  house  of  any  con* 
sideration  in  this  great  city  to  which  it  is  not  brought  by  the  8e^ 
vants  of  the  dealers,  at  least  once,  and  probably  twice,  on  every 
Sunday  in  the  year.  Now  I  should  doubt  that  any  one  of  yoor 
Lordships  would  hold  that  a  person  engaged  not  merely  aa  a  milker 
but  as  a  milk  carrier,  would  be  justified  to  refuse  to  carry  it  to  kii 
master's  customers  on  Sunday  any  more  than  on  the  other  days  of 
the  week. 

All  these  works  and  the  like  are  works  of  necessity,  accordiflg 
to  the  artificial  state  of  society  in  which  we  are  living;  and  ins 
town  like  Dundee,  the  operation  of  shaving  is  one  of  no  less  ne* 
Gessity  than  any  one  of  them.  Without  being  shaved,  no  man  cu 
go  to  church  with  that  decency  and  propriety  which  the  feelings 
and  usages  of  society  require ;  and  it  would  be  niost  eztraordinirjr 
for  a  court  of  law  to  interfere  to  prevent  that,  which,  to  so  grest  a 
portion  of  the  people,  is  absolutely  indispensable  to  their  doe  at- 
tendance upon  public  worship,  and  the  performance  of  the  ordinary 
rites  of  the  established  religion.  No  doubt  it  has  been  said,  tbst 
people  may  get  themselves  shaved  upon  Saturday  night,  instead  of 
—         pos^oning  it  till  the  Sunday  morning ;  but  multitudes  of  cases  are 
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4tf  daily  occarrence,  and  many  can  easily  be  figured,  where  this  is  10  May  1835. 
jRicdcaliy  impossible.     Many  labouring  men,  wbose  wives  and  fa- 
milies reside  in  Dundee,  must  be  employed  at  the  distance  of  miles  phiiiips'. 
liiiriiig  the  week  from  their  homes,  and  their  working  hours  can-    -7^; — 
not  terminate  till  six  o'clock  on  the  Saturday  night ;  after  that  they  courc  "^ 
lia?e  to  undergo  the  additional  Aitigue  of  walking  home ;  and  it  does 
wem  to  me  utterly  unreasonable  to  expect,  that  men  suffering  un« 
dar  the  fatigue  which  all  this  must  necessarily  produce,  should  be 
reqoired  immediately  to  set  off  to  their  barber,  under  the  penalty 
of  being  otherwise  deprived  of  the  privilege  of  joining  in  the  pub* 
lie  worship  of  Grod  upon  the  Sunday.     If  such  rules  were  to  be  es- 
tablished, the  inevitable  result  would  be,  that  going  to  the  church 
OD  the  Sunday  would  be  generally  dispensed  with  in  such  cases, 
snd  the  time  that  would  otherwise  have  been  passed  there  spent 
in  the  gin  shop* 

In  the  case  before  us,  too,  we  are  told  that  no  disorder  is  created, 
and  no  indecorum  is  produced  by  the  practice  complained  of.  We 
hare  the  authority  of  the  Magistrates  to  the  contrary ;  and  I  pray 
your  Lordships  to  consider  well  the  consequences,  both  to  religion 
and  morality,  from  sanctioning  a  principle  that  would  inevitably 
have  the  effect  of  precluding  multitudes  from  attendance  upon 
divine  service,  while  the  practice  itself  can  be  attended  with  injury 
to  no  human  being;  for  it  is  only  before  ten  o'clock  on  Sunday 
morning  that  the  attendance  is  required. 

I  have  omitted  to  observe,  that  orie  ground  for  maintaining  the 
illegality  of  the  practice  in  question  is,  that  the  act  of  shaving  is 
performed y^  hire.  But  this  ground  is,  with  deference,  altogether 
mtenable ;  for  if  the  taking  of  hire  for  its  performance  is  the  cri- 
terion by  which  a  work  is  to  be  deemed  illegal,  the  principle  would 
eqoally  apply  to  the  case  of  the  purveyors  of  milk,  of  apothecaries, 
and  of  domestic  servants ;  and  I  do  not  think,  that,  upon  considera- 
tion, the  Court  would  relieve  persons  in  those  situations  from  the 
diaeharge  of  l^ose  duties,  which,  as  in  the  present  case,  they  had 
virtoally  engaged  to  perform. 

Upon  the  whole,  as  I  can  see  nothing  in  the  work  in  question 
eontra  bonos  mores, — nothing  against  the  precepts  of  Christianity, — 
nothing  but  what  the  actual  wants,  decencies,  and  even  necessities 
of  life  require, — and  as  I  think  that  the  apprentice  entered  into  his 
indenture  with  the  knowledge  that  he  was  binding  himself  to  g^ve  the 
attendance  and  aid  to  his  master  now  in  question,  I  am  of  opinion 
that  this  indenture  ought  to  be  enforced,  and,  therefore,  that  the 
interlocutor  in  question  ought  to  be  altered. 

Ldird  Glenlee, — I  take  pretty  much  the  same  view  of  the  matter. 
It  is  true,  that  the  prayer  of.  the  petition  is  somewhat  broad ;  but 
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19  May  1835.  what  we  liave  to  deal  with  is  the  interlocator  of  the  Magiilialeib 
which  merely  ordains  the  apprentice  to  aid  his  master  on  die  aonh 
ings  of  Sunday,  when  he  has  occasion  for  his  services,  'm  shafiag 
his  customers,  the  work  not  continning  after  ten  o'clock  in  the 
morning.     The  act  of  shaving  is  here  required  to  be  peffformedaii* 
ly  during  the  early  part  of  the  morning  of  Sunday ;  and  the  cai- 
ployment  is  limited  to  shaving  the  beards  of  his  mast^s  cnstometfr 
Now,  the  question  we  must  first  settle  is,  whether  the  act  of  shav- 
ing  be  in  itself  unlawful.     I  own  I  can  find  nothing  in  the  statntei 
preventing  this  being  done.     Is  the  act  in  itself  lawful  7  I  tUik 
so;  for  \t  is  decent  and  proper  that  pec^le  should  not  go  unshavcii 
on  Sunday,      But  the  same  thing  that  makes  it  not  wrong  in  a 
person  to  shave  himself,  makes  it  not  illegal  to  have  the  opente 
performed  by  deputy.      If  a  servant  be  required  to  shave  Ui 
master,  or  an  apprentice  to  shave  his  master's  costomerfl^  he  ii 
merely  called  on  to  do  that  which  is  not  illegal,  but  which  it  is  right 
and  fitting  should  be  performed.     There  is  nothing  illegal  and  ui> 
proper  in  a  man's  shaving  himself  on  Sunday.     The  ministos  then- 
selves  do  it ;  and  there  can  be  no  question,  they  ought  to  do  it 
It  would  be  very  indecent  and  unbecoming  for  a  minister  toappev 
in  the  pulpit  with  a  beard  of  perhaps  twenty-four  hoars'  grovtk; 
and  if  he  is  unable  to  shave  himself,  (which  may  very  well  hq)|>ei^ 
for  it  has  been  my  own  case  for  five  years,)  is  it  to  be  oooteodMl 
that  he  cannot  employ  his  servant  to  fit  him  for  appearing  in  AnsA 
with  decency  and  propriety  ?   It  is  in  fact  rather  a  keeping  of  tk 
Sabbath  than  a  violation  of  it.     It  is  necessary  to  enable  a  man  t» 
attend  a  place  of  worship  in  a  manner  that  accords  with  his  notioM 
of  the  sanctity  and  decency  of  the  place ;  and  it  is  therefore  a  hmh 
to  enable  him  to  attend. 

There  are  few  trades  less  necessary  on  Sunday  than  that  of « 
blacksmith ;  but  suppose  I  were  riding  to  church  in  the  cooirtr^ 
.and  my  horse  should  cast  a  shoe  near  a  blacksmith's  shop,  wooUit 
be  a  violation  of  the  law  for  him  to  replace  it,  and  thus  enable  m 
to  go  to  church  ?  Or  must  it  be  said  that  I  ought  to  have  had  aj 
horse  shod,  or  looked  if  his  6hoes  were  right  on  the  Saturday  nigkt? 
What  would  be  the  consequence  if  the  Dundee  workman  oooldatA 
get  himself  shaved  on  Sunday  mommg  ?  Why,  he  would  slif 
away  from  the  church,  and  spend  his  penny,  which  woold  bn^ 
shaved  him — in  whisky  of  course.  Now,  I  really  cannot  see  kof 
this  would  be  either  beneficial  to  religion  or  prodoctive  of  moialiV' 
.  Lard  Medwyru — Ever  since  I  heard  of  this  case,  I  have  felt  p^ 
unwillingness  to  approach  it ;  and  mnch  should  I  lament  if,  fro0 
the  view  which  I  take  of  it,  any  portion  of  the  community  sheoU 
suppose  that  I  have  not  the  same  respect  for  the  Christian  Sabbatk 
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that  the  Lord  Ordinary  has  shewn ;  or  if  any  opinion  of  mine  should  19  May  183^. 
in  the  smallest  degree  lead  to  its  profiination.     I  assuredly  do  not  j^^^'^'''^*^ 
partieipate  in  any  of  the  doubts  which  haye  been  recently  raised^  pbiiiipsl 
or  rather  renewed,  by  one  eminent  both  for  talent  and  station,  as  ^TT — r 
to  the  enduring  obligation  of  the  Sabbath ;  and  most  anxiously  do  Court. 
I  desire  to  see  both  its  rest  enjoyed^  and  its  duties  discharged,  ge* 
nerally,  by  all  ranks  of  society,  both  high  and  low,  in  a  yery  dif- 
ferent manner  from  what  human  laws  can  ever  enforce,  or  ought  erer 
to  attempt  to  enforce.     By  the  law  of  this  land,  the  profanation  of 
the  Sdbbath  is  to  be  prevented,  and  open  violations  of  that  sacred 
day  are  to  be  punished ;  and  we  are  called  upon  to  say,  when  sit^ 
tii^  in  a  civil  court,  whether  by  the  law  and  practice  of  this  coun* 
try  it  is  unlawful  to  enforce  a  special  contract  of  apprenticeship  in 
the  way  in  which  the  master  claims  right  to  enforce  it  here.     This, 
like  every  other  question  of  the  kind,  is  a  question  of  degree.     The 
apprentice  here  cannot  pretend  that  he  did  not  know  what  would 
be  required  of  him  before  he  became  the  respondent's  apprentice. 
He  went  into  the  service  on  Ist  July  1883;  but  it  was  only  in  March 
1834  that  be  entered  into  a  regular  indenture ;  and,  it  is  admitted, 
that  he  attended  every  Sunday  during  the  hours  required  of  him, 
till  4th  May  1834.     His  indenture  specially  binds  him  to  attend 
holiday  and  weekday.     Thus,  he  well  knew  the  custom  of  the 
trade,  and  what  would  be  required  of  him ;  and  if  he  had  scruples 
which  prevented  him  from  acting  according  to  any  of  its  customs, 
he  should  have  betaken  himself  to  another  employment.     And,  even 
now,  if  it  were  said,  which  it  is  not,  or  if  it  appeared  with  the  least 
degree  of  probability  to  be  true,  that  sincere  religious  scruples  in<* 
fluenced  the  conduct  of  the  apprentice,  and  that  he  was  acting  un-^ 
der  the  conscientious  advice  of  his  father ;  that  a  warmer  zeal,  and 
a  deeper  sense  of  his  duties  to  his  Maker,  had  induced  the  father 
to  establish  in  his  family  a  morning  religious  exercise,  which  this 
secular  employment  alone  prevented  the  boy  from  attending ;  or, 
if  he  could  say,  that  there  being  no  evening  Sabbath  school,  he  wished 
to  join  some  morning  institution  of  this  kind  during  those  hours,  I 
should  have  much  more  sympathy  with  the  plea  of  the  advocator 
than  I  at  present  have.     But  the  question  is.  Is  this  illegal?  The 
act  1579,  c.  70,  is  founded  on,  which  is  for  ^  discharge  of  roiurkets 

<  and  labouring  on  Sabbath  days,  or  playing  or  drinking  in  time  of 

<  sermon.'  For  execution  of  this  act,  a  commission  of  justiciary  is 
to  be  granted  to  some  person  in  every  parbh  at  the  request  of  the 
minister.  Whether  in  many,  or  in  any  parishes,  this  act  was  ever 
enforced,  we  know  not ;  and  sure  I  am,  Uiat  it  never  was  enforced 
in  such  a  manner  as  would  have  interfered  with  such  a  practice  as 
this ;  for  it  is  a  melancholy  truth,  that  at  that  time,  and  for  long 
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times,  and  the  sanctity  of  the  Sabbath  was  violated  with  an  inde- 
cency which,  in  the  present  day,  would  be  regarded  with  the  ut- 
most abhorrence ;  see  Dr  Cook's  History^  vol.  ii.  p.  43.  How  little 
this  act  was  ever  enforced,  and  how  thoroughly  it  must  hare  iidlen 
into  desuetude,  appears  from  the  acts  against  going  of  salt-pans  and 
kilns,  fishing  of  salmon,  hiring  of  shearers,  on  Sundays,  passed  in 
1640.  The  only  act  to  be  attended  to  is  1661,  c.  18»  which  came 
in  place  of  those  which  were  rescinded  at  the  Restoration;  and 
farther  prohibits  using  of  merchandise  on  the  Lord's  day,  and  aD 
other  profanation  thereof.  Now,  when  I  recollect  that  the  law 
could  not  interfere  either  with  the  apprentice  himself,  or  the  keeper 
of  a  public-house,  if  he  spent  those  three  hours  every  Sunday  morn- 
ing in  drinking  there,  so  as  to  unfit  him  for  appearing  in  dmreh, 
1  cannot  but  think  it  would  be  a  singular  interpretation  of  a  law 
which  would  yet  shut  up  that  place,  where  the  common  people  who 
are  not  qualified  to  shave  themselves  may  be  fitted  for  appearing 
decent  and  clean  in  the  sanctuary.  Since  the  law  allows  puUie- 
houses  to  be  kept  open,  except  during  divine  service,  could  yoa 
sanction  a  servant  hired  to  attend  in  it,  refusing  to  attend  at  all  on 
Sunday  ?  What  is  required  of  the  boy  in  this  case  does  not  ]^te^ 
fere  with  his  own  attendance  at  church,  and  the  evening  Sabbath 
school  too ;  and,  if  he  was  not  to  assist  in  shaving  his  master's  coa- 
tomers  to  fit  them  also  for  attending,  I  agree  with  the  Magistiates, 
that,  to  avoid  a  smaller  evil,  you  would  be  encouraging  a  modi 
greater ;  and  I  am  not  for  giving  any  apology  to  the  lower  dasses 
of  Dundee  to  absent  themselves  from  church  on  Sunday.  Thii 
apprentice  refuses  to  shave  on  Sunday  morning,  because  it  is  work* 
ing  on  the  Sabbath-day.  May  not  a  domestic  servant  who  shares 
his  master  say  the  same  ?  Are  you  to  make  an  exception  in  hit 
case  ?  If  he  may  refuse  to  shave,  may  he  not  also  refuse  to  do  any 
other  work  in  the  house  ?  May  not  the  cook  on  the  same  grroand 
object  to  dress  the  dinner,  and  the  footman  to  place  it  on  the  table?  I 
see  no  distinction  in  point  of  principle, — only  a  little,  and  but  a  little^ 
in  degree.  No  doubt,  to  shave  a  poor  man  on  Sunday,  who  has  not 
the  implements  or  skill  to  shave  himself,  is  not  altogether  a  work  of 
necessity  or  mercy.  There  is  no  absolute  physical  necessity ;  but  sure* 
ly  there  is  a  moral  necessity,  to  fit  him  with  decency  and  propriety  to 
associate  with  his  fellow  Christians  in  worshipping  together  their  Gad 
and  Saviour,  who  has  said,  that  the  Sabbath  was  made  for  man,  and 
must,  in  some  measure,  be  accommodated  to  his  state  and  condition 
here.  I  know  of  no  instance  where  the  views  which  have  dictated  thii 
judgment  have  been  carried  so  far,  except  by  the  Puritans,  in  1651, 
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vhoy  ID  pedtioning  for  an  enactment,  referred  to  a  code  of  laws  made  19  May  183^. 
in  the  dominion  of  Newhaven,  in  1687,  by  emigrants  fifom  England,     ^"^V*^ 
in  which  there  are  these  prohibitions :  ^  No  one  shall  run  on  the  Sab-  p^^nips. 
'  badi  day,  or  walk  in  his  garden,  or  elsewhere,  except  reverently  to  ■ 

'  and  from  meeting,  nor  trayel,  cook  victuals,  make  beds,  sweep  house,  Q^un^°  ° 
^  cat  kaiTj  or  shave  ;*  BurUnCs  Diary^  ii.  262.  I  do  not  wish  to  see 
the  prevalence  of  such  enactments  in  our  times.  They  would  lead 
to  no  good,  bat  most  probably  to  much  evil ;  and  I  shall  conclude 
ny  opinion  in  the  words  of  a  Council  of  the  Church,  regarding  the 
^eiples  inculcated  by  some  zealous  preachers  in  those  days.: 
'  Quia  persuasum  est  populis.  Die  Dominico,  cum  caballis  et  bobus 
'etvehiculis  itinerare  non  debere,  neque  ullam  rem  ad  victum  prae- 
'parare  vel  ad  nitorem  domus  vel  hominis  pertinentem  nullatenus 
'  ezercere :  Quae  res  ad  Judaeam  magis,  quam  ad  observantiam 
'Christianam  pertinere,  probatur;  id  statuimus.  Die  Dominico, 
'  quod  ante  fieri  licuit,  licere.' 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary,  affirm^  Judgment, 
id  that  of  the  Magistrates,  and  found  the  advocator  liable  in  ex- 
penses. 

Lord  Ordinary,  Jeffrey.     For  tbe  Master,  P,  RobertBon  and  A,  M*NeUl.     C.  Fisher,  ^ 

S.  S.  a  Agent.  For  the  Apprentice,  £>.  M*NeiU  and  PaOon,  (X  F. 

Dacidnn,  W.  S.  Agent.  T.  Clerk. 

R. 


TEIND  COURT. 
No.  CI.  20^7*  May  1835. 

Rev,  JOHN  STEWART,  Minister  of  Blair-Athol, 

cLgainst 
JAMES,  LORD  GLENLYON- 

Teinds. — Glebe. — Founds  that  a  glebe^  considerably  above  the  ordi- 
wary  extent  and  vahe^  might  be  taken  into  consideration  by  the  Court 
o»  modifying  an  augmentation  of  the  stipend. 

Ih  1813,  the  stipend  of  the  minister  of  Blair- Athol  was  fixed  at 
«a  chalders  of  victual,  with  L.52 :  10  :  4i  sterling  of  money.  In 
1833,  he  brought  an  augmentation.  The  rental  upon  which  the  heri- 
teTS  were  held  as  confessed  amounted  to  L.14,120 ;  and  he  craved 
•ixteen  chalders. 

VOL,  X.  2  M 
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90  Mmy  1835.  Among  Other  objections  by  the  heritors,  it  was  stated,  that  Ae 
minister  possesses  a  glebe,  from  which  he  draws  income  to  an  aa- 
iisual  extent^  and  such  as  ought  to  weigh  with  the  Court  in  fixing 
a  proper  augmentation. . 

Blair- Athol  consists  of  four  united  parishes,  each  of  which  bad 
originally  a  separate  glebe.     Theglebe^  pf  Lude  and  KilmaTeooaq; 
are  of  small  extent     The  united  glebes  of  Blair  and  Strowan  hj 
in  front  of  Blair  Castle,  and  the  Duke  of  Atholl  being  desirous  ts 
obtain  possession  of  that  ground,  indnped  the  minister,  about  serentf 
years  ago,  to  ezcamb  tha;t  glebe  for  lands  of  greater  extent^  alMMl 
two  miles  from  the  church.     The  excambion  was  ratified  by  decnt 
of  presbytery.     It  was  admitted  by  the  minister  that  the  glebe  m^ 
given  in  exchange  is  mpre  extensive  and  valuable  than  ordinaiy, 
glebes ;  and  that,  including  the  part  possessed  ,by  himself,  (valued id 
L.15,)  the  annual  value  of  the  whple  glebe  might  be  stated  at  L.98|, 
10s.     The  heritors  averred  that  the  value  of  the  glebe  was  l^l^l^ 
and  mostly  free  of  public  burdens.  i 

The  Court  ordered  minutes  upon  the  point,  whether  the  valmj 
of  the  glebe  ought  to  be  taken  into  account ;  and  thereafter  heai|{ 
counsel  in  presence. 


Pureuer*! 
Pleas. 


Dean  of  Fac,  (Hope)  —  It  will  be  necessary  to  go  back  to 
principle,  and  to  the  statutes.  Recognition  of  the  claim  of  ministea 
on  teind  was  matter  of  constitutional  arrangement  If,  in  giving^ 
right  to  stipend,  the  manse  and  glebe  were  not  to  be  taken  iota 
account  in  individual  cases,  but  held  to  be  benefits  for  all,  over  and 
above  stipend,  no  new  principle  can  be  introduced  now.  If,  in 
fixing  original  stipends,  the  value  of  glebe  was  not  regarded  an  ele-^ 
ment  for  consideration  of  Court,  it  would  be  unwarrantable  m 
to  regard  it  now.  The  argument  upon  the  statutes  is  condusiva.^ 
It  was  said  that  all  the  clergy  were  provided,  or  supposed  to  be  pn^ 
vided,  with  manses  and  glebes,  before  a  elaim  on  teinds  was  reoqg' 
nised.  This  is  quite  true  as  general  statement  The  stipend 
was  to  be  given  to  persons  having  a  residence,  with  some  ground 
attached  to  it.  But  it  leaves  the  point  in  the  present  case  no* 
touched, — whether,  in  fixing  amount  of  stipend,  the  Court  were  \o 
value  the  glebe  in  particular  cases,  and  to  diminish  the  stipend 
proportionably  to  its  value. 

On  Uie  statutes,  practice  and  cases,  the  argument  the  minister 
maintains  is,  that  the  benefit  of  the  residence  (mansio)  at  the  core^ 
house  and  ground,  was  ^eld.  to  be  an  advantage  belonging  to  bene- 
fice generally  in  all  cases ;  that  the  amount  of  the  stipend  for  the 
cure  was  fixed  without  valuing  the  benefits  of  that  residence  in  par- 
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iedar  cases;  that  the  house  and  glebe  originally  did  not  come  from  20  May  1835. 
enton  at  all,  and  that  the  stipend  was  to  be  fixed  as  a  fitting  sum     V^y^^ 
irtbeirmaintenanoe.  over  and  aboye  the  residence,  which  all  were  ^^^/li,^' 
ipposed  to  have ;  and  whatever  in  particular  cases  might  be  the  lyon. 
due  of  that  residence,  the  mansio,  which.' all  authorities  admit.  ,, 7 

X  ursticr  s 

idaded  house  and  glebe,  was  originally  a  burden  on  parsons  and' picas, 
iean;  Canons  ofPerth,  No.  13 ;  Lard Hailes^  Cm.  p.  241.  Before 
be  Reformation,  manses  and  glebes  were  no  burden  upon,  and  not 
ien  from  heritors.  First  notice,  1563,  c.  72 ;  1572,  c.  48.  Four 
Res  of  the  glebe  were  given,  but  that  was  not,  generally  speak- 
^  the  whole  of  the  old  glebe.  The  Act  1587,  c.  29,  saving 
bbes  and  manses  from  annexatiob,  describes  them  for  better  re- 
femce.  The  Act  1593,  c.  165,  gives  them  out  of  kirk  lands 
Aen  there  is  no  old  glebe,  1594,  c.  202,  gave  relief  only  against 
ier  proprietors  of  kirk  lands.  1612,  c.  8,  laid  the  burden  of 
iinses  on  beneficed  clergy.  By  1644,  c.  31,  glebes  were  first  to 
e  designed  out  of  kirk  lands,  then  out  of  others.  The  object  of 
kNe  acts  was  to  annex  to  each  cure  a  residence,  including  house 
ill  ground.  This  was  annexed  to  the  cure  as  part  of  the  be- 
eice:  not  taken  from  heritors  originally,  but  given  before  the 
1^  bad  any  acknowledged  right  to  the  stipend. 

So  completely  b  proper  glebe,  of  whatever  size  in  any  particular 
Ik,  held  to  be  a  standing  quality  of  the  benefice,  that  after  addi- 
inal  benefit  of  grass  was  given  to  ministers,  it  was  no  bar  to  the 
■im  that  glebe  was  above  the  minimum  of  four  acres,  or  of  an 
Xtrarize;  1663,  c  21 ;  Ekhies;  Beaton  v.  Dallas,  Feb.  8.  1734, 
t  G/fite;  Dundas  v.  Somerville,  Dec.  6.  1805,  Mor.  Diet.  App.  v. 
Sfcfc;  Fac  Coll ;  Bankton,  ii.  8.  124 ;  Ersk.  ii.  10.  62.  The  prin- 
fjdeis,  tbat  statute  makes  no  distinction  whether  the  proper  glebe  is 
|Nat  or  small,  or  whether  over  and  above  the  minimum  :  it  gives 
nple  grass  for  horse  and  two  cows.  A  united  parish  giving  seve- 
i  glebes,  yet  has  right  to  grass ;  Beaton  v.  Dallas.  Erskine  (ii.  10. 
K)  mentions  another  case,  where  the  Court  thought  on  the  facts, 
■It  there  was  ground  to  presume  that  the  land  had  been  given  for 
?*e  and  grass.  Such  being  the  right  of  the  clergy  to  glebe,  the 
'"'^igulature  recognised  their  claim  for  stipend  out  of  the  teinds. 

It  will  be  seen  that  the  glebe  was  taken  as  a  separate  endowment 
Wonging  to  the  benefice  in  all  cases,  varying  it  might  be  in  value, 
wk  not  estimated  in  fixing  the  amount  of  stipend;  see  1617,  c.  3. 
»*>  Minimum  in  all  cases,  with  manse  and  glebe.  2d,  Maximum, 
rke  Act  1621,  c  5,  applies  to  disjunctions,  and  to  other  cases  not 
ffldaded  expressly  in  the  former  act.  See  Commission  1627,  which 
•wnitified  by  Act  of  Parliament,  {Connell,  2d  edit.  ii.  78,)  fixing^ 
4e  minimum  at  eight  chalders.      Thus,  the  extra  value  of  glebe 
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20  May  1835.  was  not  deemed  to  enter  into  consideration  at  alL  llie  manse  sad 
glebe  were  not  overlooked,  but  were  in  the  view  of  the  Legislatiue 
in  fixing  the  minimum.  The  Act  1649,  c.  45,  relates  to  the  nini- 
mum,  and  the  principle  is  followed  in  1668,  c  23 ;  see  1690,  c.90. 

There  is  strong  evidence '<tf  the  principle  in  the  act  50.  Geo.  Ill, 
c.  84,  fixing  L.  150  as  minimum  for  stipends.  This  was  exact! j  a 
case  for  the  Legislature  to  consider  the  value  of  living  in  every  poiHt 
of  view.  Now,  by  this  act,  if  any  stipend  fells  below  L.150  cttA- 
pend,  the  minister  is  entitled  to  draw  difference  from  Excheqiwrt 
whatever  be  the  value  of  glebe.  Take  the  present  case  as  illostradva^ 
Many  Highland  parishes  are  in  the  same  situation,' with  comparadvdy 
large  glebes.  The  case  could  not  have  been  out  of  view.  The 
Act  5.  Geo.  IV,  c.  72,  confirms  this  view,  by  giving  L.50  additional^ 
if  there  be  no  glebe.  The  principle  now  contended  for  has 
always  observed.  Connell  g^ives  details  c^  numerous 
to  Commission  1627  for  stipends,  of  all  reasonings  pro  and  con,  al 
circumstances  of  benefice  stated,  as  well  as  the  objections;  (sea 
ConnelFs  text  and  App.);  yet  in  not  one  is  value  of  glebe  everraea- 
tioned  as  reason  for  not  increasing  stipend.  Numerous  cases  al 
augmentation  have  been  brought  to  light  by  him,  not  known  ia 
Prestonkirk  case.  As  to  the  rule  given  by]the  King  in  instniclMMi^ 
October  1634,  see  Connelly  iii.  219,  App.  66. 

As  to  the  analogy  from  vicarage  teinds,  1661,  c.  61,  1663,  e.2fl^ 
these  were  compounded  by  value  being  given  in  later  cases.  In  finl 
cases  of  augmentations  after  1707,  the  value  of  the  glebe  would  bafS 
been  good  ground  for  opposing  augmentation  if  thought  relevant} 
see  history  of  that  question  in  Connell,  case  of  Liochbroom,  c.  & 
108.  The  point  did  not  pass  without  attention  being  called  to  itj 
case  of  Cairney  and  Bothny,  Connelly  ii.  135.  There  is  great  reasta 
for  the  rule.  1st,  If  once  departed  from,  excess  above  niinima* 
must  operate  more  or  less.  2d,  If  not  taken  into  account  in  ori^ 
nal  stipend,  it  would  be  very  sharp  to  take  it  into  account  nofK 
If  taken  into  account  then,  you  are  only  to  augment  in  proporte 
to  stipends  of  other  parishes.  3d,  The  increase  of  valaes  oftea 
arises  from  improvement  by  incumbents,  just  as  land  of  heritonk 
improved.  They  may  protect  themselves  by  valuations,  and  in  maoy 
instances  have  done  so.  Where  there  are  large  glebes,  ministen 
have  gone  on  improving,  inclosing,  &c.  At  first  they  may  ham 
been  very  little  worth ;  but  have  been  made  more  so  by  their  exe^ 
tions  and  expenditure.  It  would  be  very  hard  if  such  increi 
value  should  diminish  stipend.  4th,  It  would  be  an  arbitrary  r 
Say  that  a  valuable  coal  mine  is  found  in  a  moderate*sized  glel 
as  in  Newton,  or  lead,  or  other  mineral :  Is  that  to  be  taken  in 
account  or  not?  If  so,  the  minister  must  be  held  bound  to  woi 
else  there  would  be  no  consistency  in  enforcing  the  rule.      B 
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bese,  like  size  of  glebe,  are  accidental  advantages.     The  glebe  is  20  May  1835. 
idd  to  be  part  of  the  general  advantage  and  provision  for  the  cure,     "s^-y^^ 
ndependent  of  stipend.     In  recent  cases  where  the  point  has  been  f^^^^,*'' 
Hooted,  those  maintaining  that  glebe  must  be  valued  in  fixing  sti-  lyoa. 
lendhave  nniformly  admitted  that  mortifications  cannot     There  is  _ ; 

^  Pursuer  8 

10  principle  for  distinction.  If  it  is  held  to  be  a  donation  for  each  puas. 
uoister,  then  this  applies  to  the  present  case  of  exchange. 
The  ground  on  which  plea  has  been  put  in  other  cases,  is  that 
;kbe  has  been  designated  from  heritors.  This  has  been  stated  by 
lodges  in  the  recent  cases ;  but  this  principle  only  holds  in  cases 
a  which  it  can  be  proved  that  glebe  has  truly  been  designated  out 
Hands  belonging  to  heritors.  If  set  apart  out  of  old  glebe,  then 
hat  could  not  be  obtained  except  under  that  deduction.  Hence, 
hen,  on  this  principle,  it  would  be  necessary  to  investigate  history 
if  each  glebe.  See  also  the  cases  of  St  Madoes,  9.  Dec.  1818; 
Rk.  CbS.;  and  Beith,  23.  Jan.  1822 ;  and  Connelly  2d  edit.  i.  419. 

Keayy  for  Heritors. — The  Court,  in  awarding  augmentations,  ex-  Heritort* 
ircisea  discretionary  power;  and  there  is  no  reason  why  they  ought  ^^^*^ 
0  overlook  or  discard  a  tangible  or  substantial  element  in  the  con- 
ideration  of  what  is  a  suitable  and  adequate  stipend.  One  great 
ilgect,  in  the  exercise  of  this  discretion,  is  to  preserve  equality 
niong  the  clergy ;  and  accordingly  men's  situations,  in  point  of  con- 
^mence  and  comfort,  are  urged  in  augmentations;  and  the  tendency 
|f  the  decisions  is  to  assimilate  their  situations.  The  owner  of  the 
Mies  has  as  good  a  right  to  them  as  any  proprietor  to  his  lands, 
hirdened  only  by  a  competent  provision  to  the  clergyman.  Glebes 
vere  originally  given  out  of  the  temporalities  of  the  church ;  and 
^ce,  if  the  minister  had  a  good  support  out  of  that  patrimony, 
kre  ought  to  be  no  encroachment  On  the  teinds.  In  the  united 
Nrishes  of  Dunkeld  and  Dowally,  by  a  grant  of  Queen  Anne,  nine 
Bftlders  were  provided  to  the  reader.  This  now  goes  to  the  mi- 
vterof  the  united  parishes;  and  would  the  Court,  in  an  augmenta- 
m,  overlook  so  important  an  element  in  the  suitable  provision  of 
k  clergyman  ?  The  argument  on  the  statutes  does  not  shew  that 
n  discretionary  power  has  been  limited  in  the  manner  contended 
■*»  either  in  reference  to  the  provision  of  the  glebe  itself,  or  over 
nd  above  the  provision  of  the  grass  glebe.  The  statutes  as  to  sti- 
pend do  not  give  right  to  any  particular  sum.  Glebes  vary  in  value. 
I^lie  statutes  applicable  to  teinds  are  1617,  c.  3,  as  to  the  maxi- 
mum and  minimum,  and  1621,  c.  5,  which  withdraws  the  minimum. 
Ine  words  *  by  and  attour*  are  important  in  reference  to  the  power 
pven  to  modiiy  the  stipend ;  but  where  so  great  a  discretion  is 
pven,  it  does  not  follow  that  the  glebe  and  manse  were  to  be  over- 
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20  May  1835.  looked  becauso  the  words  by  and  attour  are  used  in  the  statote.  The 
Royal  Commissions  of  1627,  and  1683^  e.  8.  and  c.  19,  may  be  refo^ 
red  to.  Tl^e  minimum  of  1627  and  1633  was  repeated,  by  pntliiig 
it  in  the  discretion  of  the  Commissioners.  The  act  1707  giresa 
large  discretion  to  tajte  into  consideration  every  circumstance. 

By  the  48.  Geo.  Ill,  c«  138.  §  7,  augmentations  may  be  refosed 
when  there  is  no  fuqd  for  augmentation,  or  on  account  of  the  A- 
cumstances  of  the  case ;  and  it  is  open  to  the  parties  to  state  a& 
objections.  So  if  thi9  be  taken  with  the  Act  1707,  it  is  dor 
there  is  a  large  discretion,  the  exercise  of  which  may*  depend  oa 
circumstances ;  but,  at  all  events,  there  is  the  power. 

The  argument  of  inexpediency,  founded  upon  the  difficulties  sf 
a  new  inquiry,  may  be  met  by  the  answer,  that  there  is  no  necessily 
for  going  strictly  to  work  as  to  this,  more  than  in  regard  to  uuatf 
of  the  other  elements  taken  into  computaticm.  The  Court  does 
not  merely  augment,  but  modifies.  The  question  always  is,  whatk 
a  fair  and  reasonable  stipend  for  the  next  twenty  years  ? — ^not,  hov 
much  more  shall  he  get  ?  In  the  present  case,  it  seems  most  lihriy 
that  the  large  glebe  has  hitherto  been  taken  into  account  In  179% 
the  stipend  was  modified  to  three  chalders  and  L.56  of  money,  an! 
in  1813  to  six  chalders  and  L.52 :  10 :  4i^  of  money,  i.  e.  nine  dial* 
ders  and  five  bolls.  Had  the  glebe  not  been  taken  into  aooonoiit, 
the  stipend  must  have  been  much  larger. 

In  the  cases  referred  to,  there  had  been  no  deliberate  dedstoo  of 
the  point.  In  Cairney  and  Bothny,  noticed  by  Connell,  the  qaet* 
tion  was  scarcely  touched  on.  In  Lochbroom,  the  stipend  was  801 
merks,  and  240  marks  for  glebe.  It  was  a  mortification  by  the 
Earl  of  Cromarty,  but  said  to  be  poor  land,  and  only  fit  for  gcslfc 
[Lord  Justice-ClerL  The  minister  of  this  parish  has  now  18  chal- 
ders.) Old  Deer  is  an  explicit  decision  that  the  glebe  ought  ml 
to  be  thrown  out  of  view.  In  the  case  of  Buitle,  noticed  in  a  note 
to  the  Old  Deer  case,  one  Judge  (Lord  Robertson)  certainly  heU 
that  the  glebe  ought  not  to  be  taken  into  view.  The  case  of  New- 
hills,  23d  Jan.  1811,  recognised  the  principle,  that  the  Court,  act- 
ing in  the  exercise  of  a  discretionary  power,  will  take  a  quantity  rf 
land  added  to  the  benefice  into  view.  In  St  Madoes,  no  ofwiiso 
was  expressed  upon  the  point  In  the  case  of  Beith,  in  1822,  not 
reported,  but  which,  on  the  authority  of  one  of  their  Lordships,  had 
been  quoted,  it  was  understood  to  have  been  held  that  the  gldw 
must  be  thrown  out  of  view ;  yet  there  had  been  no  debate  on  the 
point  In  the  reclaiming  petition  for  the  heritors,  the  subject  d 
the  glebe  is  not  resumed,  so  that  the  decision  went  on  the  drcuoi' 
stances  generally.  In  Wilton,  21st  Nov.  1827,  the  hmd  occupied 
as  a  glebe  was  held  to  have  been  part  of  the  benefice ;  and  the  de- 
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daioD  in  that  case  demolished  the  aigament,  that  no  income  except  20  May  1635. 
that  derired  from  teinds  oaght  to  be  taken  into  riewl  ^^"^V^^ 

The  Dean  of  Faculty  was  heard  in  reply,  and  the  canse  stood  LorTIsien- 
orer.     At  the  advising  the  following  opinions  were  given :  lyon. 

Lml  Jkiiiee^CkrL — The  minister  is  stated  to  hate  effected  an  opinion  of 
eichange  with  certain  other  lands  of  very  considerable  extent,  ad-  ^<>u'^' 
■itted  to  be  of  the  valne  of  four  glebes,  and  the  amount  of  return  is 
lilted  to  be  L.95, 10s.  at  least;  and  it  is  averred  that  it  may  be  proved 
to  be  of  stiH  higher  value.  The  question  to  be  considered,  in  the  first 
H^ce^  ifj  whether,  when  combined  with  his  stipend,  that  return  pro* 
iiees  such  a  saitable  maintenance  as  to  bar  all  claim  for  augmenta* 
isD;  second^  whether,  if  it  is  not  a  bar  to  augmentation,  the  value  of 
Ikit  g^ebe  is  to  be  taken  as  an  element  in  deciding  what  is  a  proper 
laintenance.  The  first  point  must  be  conceded,  as  the  heritors 
A>  not  plead  it ;  but  a  case  might  arise  for  the  consideration  of 
wk  a  question.  We  have  to  confine  ourselves  at  present  to  the 
iMond  question.  Now,  certainly,  I  am  bound  to  say,  that  looking 
Irtbe  various  cases,  I  do  not  think  it  can  be  said  to  have  been  au- 
jfriritatively  settled  either  one  way  or  the  other.  There  is  strong 
isdication  of  eontrariety  of  opinion  upon  the  point.  What  I  have, 
howeveri  humbly  to  state. as  my  opinion,  on  a  fair  consideration  of 
&e  whole  train  of  decisions,  is  this,  that  where  there  is  a  proper 
^ebe,  the  return  which  the  minister  may  derive  from  it,  is  not  to 
he  taken  as  an  element  in  a  process  of  augmentation,  so  as  to  af- 
fcet  the  amount  of  what  shall  be  allotted  to  him  out  of  the  teinds. 
1  wbh  to  be  understood  as  distinguishing  between  a  proper  glebe 
isdsiich  land  as  is  possessed  as  part  of  the  benefice,  or  where  there 
his  been  an  erection  of  a  new  parish,  and  lands  are  set  apart  for  the 
ttpress  purpose  of  taking  the  burden  off  the  teinds,  as  in  the  cases 
rf  Wilton  and  Newhiils.  I  admit,  in  regard  to  lands  situated  as 
'ncribed,  that  the  minister  is  not  entitled  to  say,  he  is  not  ade- 
quately provided  for  independently  of  this  source  of  income.  But 
when  it  can  be  clearly  shewn,  as  in  this  case,  that  the  minister  has 
■erely  a  glebe  of  unusual  size,  either  possessed  by  him  for  a  length 
•f  time  in  a  progressive  state  of  improvement,  or  where,  by  means 
rfa  transaction  such  as  that  now  before  you,  or  where,  from  an  ex* 
tnuxrdinary  exercise  of  legislative  authority,  such  as  his  being  per- 
ivtted  to  feu  th^  glebe,  I  do  not  consider  that  the  valne  of  the 
glebe  is  to  be  taken  into  account. 

In  the  first  place,  I  beg  leave  to  say,  that  keeping  in  view  that 
the  maintenance  of  the  deigy  is  a  proper  burden  on  the  teinds,  I 
for  one  was  greatly  moved  by  the  clear  and  able  deduction  of  the 
Dean  of  Faculty.  I  think  he  shewed  distinctly,  that  the  fair  con- 
dadon  to  be  drawn,  from  a  careful  examination  of  the  different  Com« 
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20  May  1835.  missionS)  authorising  us  to  award  a  proper  maintenance  to  the  eleigy, 
is,  that  we  are  to  do  it  in  the  very  words  of  the  Legislatare,  <  by 
<  and  attour  the  manse  and  glebe.'     The  principle  is  plain :  These 
glebes  and  these  manses  can  be  shewn  to  have  been  the  appurte* 
nances  of  the  clergy  before  the  Reformation,  and  to  hare  been 
handed  down  to  their  saccessors,  and  uniformly  possessed  by  them 
in  a  way  quite  independent  of  any  contribution  from  the  teindb 
It  therefore  appears  to  me  not  surprising,  that,  in  the  acts  of  the  Le- 
gislature, these  qualifying  words,  ^  by  and  attour,'  were  emphati- 
cally made  use  of*     I  might  enlarge  on  this  subject  to  a  oonstder- 
able  extent,  but  I  shall  come  at  once  to  the  dedsions,  in  which  k 
seems  clearly  proved  that  this  principle  has  been  acted  upon.    Not 
to  say  much  of  the  cases  of  Old  Deer  and  Buitle,  in  which  the  aise 
and  value  of  the  glebe  were  disregarded,  and  a  suitable  augmenlfr* 
tion  granted,  I  come  to  the  cases  of  St  Madoes  and  Beith.     Fron 
the  statement  in  the  case  of  St  Madoes,  it  appears  to  be  actoally 
the  smallest  parish  in  Scotland;  the  minister  could  go  over  the 
whole  of  it  in  one  forenoon.     It  was  proved  that  he  was  possessed 
of  a  glebe  of  considerable  extent,  of  the  richest  and  best  land  la 
the  Carse  of  Gowrie,  yielding  from  L.4  to  L.5  sterling  an  acre; 
yet  this  was  disregarded,  and  you  gave  him  fourteen  chaldeis» 
Then  there  is  the  case  of  Stair,  referred  to  in  St  Madoes,  where 
the  minister  got  fourteen  chalders,  although  he  had  a  glebe  of  32^ 
acres  adjoining  the  manse  of  Stair ;  as  also  the  case  of  Langholm^ 
and  the  Barony  parish  of  Glasgow,  and  the  later  case  of  NewbnrgL 
Did  your  Lordships  take  the  glebes  into  consideration  in  these 
cases  ?  I  presume  you  did  no  such  thing,  and  that  on  the  plain  pria* 
ciple,  that  you  could  not  take  them  into  consideration.     I  shall  now 
only  say  a  few  words  on  the  case  of  Beith :  it  was  pleaded  in  the 
year  1822 :  I  perfectly  well  recollect  it:  the  papers  are  now  before 
me.     The  circumstances  of  that  case  were  very  strongly  bronght  for* 
ward,  yet  they  were  considered  no  bar  to  an  augmentation.     It  wss 
affirmed  on  the  part  of  the  heritors,  that  in  consequence  of  an  ex* 
change,  with  the  full  consent  and  approbation  of  all  parties,  the 
old  glebe  of  Beith  was  exchanged  for  lands  which  might  have  ren* 
dered  L.200  per  annum,  reserving  a  full  and  legal  glebe,  and  that 
was  not  denied  on  the  part  of  the  clergyman.     Notwithstanding 
this,  you,  in  the  first  instance,  awarded  a  stipend  of  seventeen  chal- 
ders.    The  heritors  reclamed,  and  in  the  petition  they  recalled 
to  the  recollection  of  the  Court  the  circumstances  which  they 
had   already  urged  as  an  objection   to  the  augmentation;  hot 
your  Lordships  would  not  listen  to  their  argument:     Yon  re- 
fused to  take  the  merits  into  consideration;  and  on  what  ground? 
On  the  real  ground,  that  the  amount  of  the  return  derived  from 
the  glebe  was  not  a  proper  element  for  consideration.     Yon  gav^ 
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the  minister  more  by  two  cbalders  than  any  other  parish  in  the  20  May  1835. 
presbytery, — within  one  chalder  of  the  stipend  of  the  presbytery    ^^"•v^ 
seat     I  observe  a  proportion  were  still  of  the  same  opinion  as  to  Lo^Gien- 
the  amount  to  be  awarded :  five  of  them  were  still  for  giving  seven-  lyon. 
teen  chalders ;  but,  by  a  majority,  the  stipend  was  reduced  to  six-  opinion  of 
teen  chalders,     I  cannot  help  saying,  that  the  train  of  decisions  Court 
upon  this  point  goes  completely  to  satisfy  my  mind ;  and  after  gi- 
ving the  fullest  consideration  to  the  arguments  we  have  heard^  I  am 
still  of  opinion,  that  where  there  is  a  glebe,  which  is  the  proper 
glebe,  and  traced  in  its  history  and  origin  as  such,  we  are  not  en- 
titled to  take  it  into  consideration,  but  are  bound  to  award  a  sti-» 
pend  suitable  to  the  circumstances. 

In  one  word,  if  we  are  at  this  time  of  day  to  declare  the  value 
of  the  glebe  to  be  a  legitimate  subject  of  inquiry,  it  is  difiBcult  to 
say  where  we  are  to  stop.  The  value  of  the  glebe  will  become 
more  or  less  a  subject  for  consideration  in  every  augmentation  whicb 
we  are  required  to  grant. 

Lord  Bdlgray. — In  most  of  the  general  principles  laid  down  by 
the  Lord  Justice- Clerk  I  do  not  differ  from  his  Lordship;  but  I 
come  rather  to  a  different  conclusion.  If  the  decisions  of  the  Court 
had  been  uniform  on  the  point  now  submitted  to  our  consideration, 
I  would  have  considered  it  highly  injurious  ever  to  distrust  them; 
bu(  on  carefully  examining  them,  there  is  no  coming  to  that  con- 
clusion. On  the  one  hand  there  are  the  cases  of  Old  Deer,  2dd 
Nov.  1808;  Buitle,  22d  Nov.  1809;  College  of  Aberdeen,  23d 
Jan.  1811;  Wilton,  27th  Nov.  1827:  and  on  the  other,  St  Ma- 
does,  9th  Dec.  1818,  and  cases  there  quoted;  and  Beith,  2dd  Jan. 
1822;  so  that  we  are  left  to  search  for  some  principle  by  which  we 
must  be  guided  in  the  present  question.  It  is  perfectly  true,  that 
the  proper  and  legal  fund  for  the  maintenance  and  support  of  the 
clergyman  is  the  teinds  of  the  parish.  It  is  the  teind  over  which  the 
Court  has  the  legitimate  jurisdiction  for  that  purpose,  and  which  it 
has  been  the  practice  of  the  Court  to  exercise  in  a  discretionary 
manner,  paying  a  due  regard  to  all  the  circumstances  of  each  case, 
and  having  in  view  the  equality,  which  is  the  nature  and  spirit  of 
our  ecclesiastical  establishment.  There  can  be  no  doubt,  therefore, 
that  our  law  considered  the  teinds  as  the  legal  fund  from  which  the 
maintenance  of  the  clergy  was  to  be  taken. 

The  glebe,  intended  by  the  law  to  be  a  benefit  to  the  minister, 
was  bestowed  for  a  quite  different  purpose.  It  never  was  intended 
as  a  source  of  revenue,  or  pecuniary  emolument,  but  solely  for  his 
private  convenience  and  accommodation ;  and  the  various  acts  of 
the  Legislature  relative  to  that  matter  point  out  the  object  which 
was  in  view.     And  when  instructions  were  given  as  to  the  modi- 
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SO  May  1835.  fyjng  of  Stipends,  it  was  most  properly  declared  that  the  stipend 
shoald  be  <  by  and  attour^  the  glebe.  Accordbgly,  in  the  com- 
mon and  general  case,  the  Court  ol  Sessbn,  ever  since  its  establiili- 
ment  as  a  Teind  Commission,  in  1707,  ncTer  has  paid  any  regard  to 
the  glebe  as  a  source  of  emolument  to  the  clergyman.  In  foUov- 
ing  out  that  view,  the  Court  have  never  listened  to  the  inctdenfil 
circumstance  of  the  glebe  being  a  little  more  than  the  legal  qoaih 
tity,  or  the  quality  being  superior  to  what  commonly  ocean;  and 
in  the  same  proper  spirit  of  interpretation,  no  regard  has  beea 
.paid  to  mortifications  of  land  in  &vour  of  tbe  minister,  where  it 
does  not  distinctly  appear  that  it  is  given  to  the  minister,  so  as  ts 
constitute  a  part  of  his  stipend. 

From  this  it  may  be  deduced  as  a  general  rule,  as  contended  ibr 
by  the  pursuer,  that  the  glebe  should  be  thrown  oiitof  view  by  ll» 
Court  when  modifying  a  stipend ;  but,  like  every  other  genenl 
rule,  it  must,  in  extraordinary  cases,  be  subject  to  exceptions.  To 
maintain  that  no  general  rule  is  subject  to  exceptions,  would  be  to 
maintain  injustice.  Where  the  reason  and  principle  ceases,  so  mosfc 
the  rule.  The  question,  therefore,  in  the  present  case,  is,  whether 
the  extraordinary  circumstances  which  here  occur  do  not  create  m 
exception  to  the  general  rule  ?  This  materially  leads  to  the  cousin 
deration  of  the  way  and  manner  in  which  the  pursuer  has  obtained 
the  extraordinary  benefit  noticed  by  the  defender.  Itisaomewhift 
singular,  that  when  a  number  of  parishes  are  united,  where  noth]ii|f 
is  said  in  the  decree  of  union,  all  the  glebes,  wherever  sitaated,  ait 
held  to  fall  to  the  minister  of  the  existing  parish.  There  is  at 
written  regulation  of  any  kind  respecting  this  arrangement.  It  hm 
been  established  by  custom,  and  now  confirmed  by  long  practice; 
Forbes,  225;  Connell  on  Parishesj  413;  Er shine,  ii.  10.  61 ;  BanhU 
ii.  8.  18;  case  of  Boyne,  26th  Nov.  1755,  Foe.  CoU.  i.  No.  165» 
In  the  present  case,  four  parishes  have  been  united.  In  thesootih* 
em  parts  of  Scotland,  there  are  instances  of  even  more  pariabefc 
Now,  in  such  a  case,  the  minister  gets  the  accession  jure  benefici^ 
and  by  no  other  title. 

Now,  carrying  into  execution  the  reason  of  the  diing,  if  any  ef 
these  glebes  are  so  situated  that  they  can  be  added  to  the  ministei^ 
own  glebe  retained  by  him,  and  if  they  so  add  to  his  personal 
venieuce  and  family  accommodation,  then  such  addition  should 
be  taken  into  account  in  fixing  the  stipend  of  the  united 
payable  from  the  teinds.  But  if  it  so  happens  that  any  of  the 
ted  glebes  cannot  add  to  the  personal  convenience  or  fiimily 
modation  of  the  minister,  but,  in  order  to  be  occupied  with  prudence, 
must  be  let  to  a  tenant  for  a  rent,  and  so  thrown  in  commercks 
there  seems  to  be  no  reason  why  such  income  or  revenue  shoald 
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not  be  beld  as  part  of  the  benefice,  and  so  taken  into  account     It  20  May  1835. 
k  somewhat  absurd  to  say  that  it  is  an  addition  to  the  glebe,  and  so     ^*^*V^^ 
QQder  that  cloak  held  to  be  excluded.    There  is  no  injustice  in  this,  Lord^GUn- 
becaase  these  united  glebes  must  have  been,  in  all  probability,  taken  lyon. 
from  the  heritors ;  and  if  so,  they  should  have  been  returned  to  those  opinion  of 
heritors  from  whom  taken,  when  the  purpose  for  which  they  were  Court, 
originally  given  no  longer  existed     Again,  the  minister  himself 
obtaias  the  advantage  by  a  very  peculiar  right;  for  it  is  only  by 
de&nlt  of  the  decree  of  union  not  mentioning  the  appropriation, 
hdeed  there  are  instances  where  the  Court  have  ordered  the  glebes 
(0  be  sold,  and  the  price  given  'to  the  heritor  who  furnished  a  new 
glebe,  where  that  was  necessary,  from  altering  the  situation  of  kirk 
and  manse;  and  it  is  believed  that,  upon  an  investigation,  it  will 
be  foond  that,  in  some  instances,  the  Court  have  adjudged  these 
.|^8,  although  they  would  merely  have  contributed  to  the  miniS" 
ler's  sostentation.    Under  these  circumstances,  I  humbly  think  that 
the  present  case  is  an  exception  from  the  general  rule,  and  that  the 
rgiebe  m  question  should  be  taken  into  account  in  modifying  the 
itipend  of  the  parish ;  but  in  fixing  the  rent,  it  must  be  done  in  such 
iiray  as  to  secure,  under  all  circumstances,  sure  payment;  and  an 
jDowaoce  must  be  made  for  repairs,  bad  debts  and  contingencies. 
.    Lord  President. — In  all  cases  of  this  kind  it  is  of  advantage  to 
Kcar  to  the  original  situation  of  matters.     We  know  that  at  pre^^ 
Hot  an  individual  minister  has  right  to  a  stipend  to  be  modified  out 
«f  the  tithes ;  yet  the  church  at  large  has  right  to  the  whole  tithes ; 
#kI  if  necessary  in  any  individual  case,  the  clergyman  has  right  to 
^  whole  tithes,  if  there  is  not  otherwise  a  suflBcient  provision. 
Though  you  give  preference  to  some  classes  of  teinds,  yet,  if  neces* 
iBvys  the  right  of  the  minister  carries  off  the  tithes  of  bishops  and  of 
mirersities,  those,  in  short,  in  the  hands  of  every  body,  and  of  every 
yeison.    In  an  old  Act  of  Parliament,  it  is  admitted  that'  the  tithes 
M  the  proper  patrimony  of  the  kirk,  and  that  such  provision  is  on- 
V  given  to  the  clergy  till  they  are  restored  to  their  right  in  the 
tithe.   It  is  true  it  is  no  longer  taken  in  kind  :  it  has  been  settled 
it  a  ralaation  by  the  intervention  of  the  Legislature ;  but  the  tithe 
is  the  property  of  the  church  at  large,  and  if  it  is  possible  to  figure 
the  case,  the  whole  teinds  of  Scotland  may  yet  be  appropriated  to 
fte  dergy.     Let  us  consider  the  nature  of  this  modified  stipend. 
I  ask  if  it  is  possible  to  conceive,  that  of  old,  when  the  minister 
drew  the  ipsa  corpora  of  the  tithes,  if  he  possessed  a  glebe  as  large 
tt  this  minister  now  has,  the  heritors  could  have  said, — Very  true  • 
la  general  yon  have  right  to  draw  the  whole  teinds,  but  in  conse- 
<)ttence  of  the  size  of  the  glebe  we  will  only  give  you  a  half  or  a  fourth 
of  them. '  Could  such  a  plea  have  been  listened  to  for  a  moment  ? 
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20  May  1895.  In  the  next  place,  consider  that,  notwithstanding  his  arable  glebe, 
the  minister  is  entitled  to  a  grass  glebe  for  the  maintenance  of  a 
horse  and  two  cows.     In  no  case  I  am  aware  of,  although  in  many 
instances  the  arable  glebe  exceeds  the  limited  amount,  is  this  erer 
considered  as  a  bar  to  his  obtaining  a  grass  glebe,  and  although  is 
many  of  these  cases  there  was  strong  ground  of  suspicion,  that  in 
reality  there  had  been  a  grass  glebe  which  had  been  joined  to  the 
original  glebe  and  made  arable.     There  is  another  consideratioa : 
The  stipends  to  be  modified  were  at  one  time  fixed  to  a  maximiini 
and  minimum.    This  was  soon  departed  from  in  practice ;  but  take 
it  as  the  Act  of  Parliament  stood,  though  the  minister  was  to  havt 
a  stipend  not  exceeding  so  much,  and  not  less  than  so  much,  there 
is  not  one  word  in  the  act  as  to  the  glebe.     It  is  not  said.  If  the 
minister  haa  a  larger  glebe,  you  may  consider  whether  even  die 
minimum  is  to  be  given.     So  that  you  must  have  given  the  mini- 
mum independent  of  the  size  of  the  glebe ;  which  proves  to  demoiH 
stration  that  the  amount  was  settled  without  reference  to  the  glebe 
at  all.     In  all  parishes  they  shall  have  the  minimum,  let  the  glebe 
be  what  it  will. 

Concurring,  as  I  do,  in  the  view  of  the  decisions,  and  thinking 
there  is  a  clear  principle  for  considering  the  glebe  to  be  totally  in* 
dependent  of  the  stipend,  and  that  it  has  been  so  from  the  b^;iA- 
ning  of  the  establishment  of  the  Church  in  Scotland,  I  am  of  opi* 
nion,  in  this  case,  that  it  is  impossible  to  take  the  glebe  into  eonsi* 
deration. 

There  is  another  view,  independent  of  the  general  point,  whidi 
I  cannot  overlook.     There  is  a  personal  exception  here.     This  wat 
a  transaction  gone  into  by  the  minister  on  the  one  hand,  and  the 
presbytery  on  the  other,  for  the  benefit  of  the  benefice.     A  piees 
of  land,  of  infinite  consequence  to  the  Duke  of  AthoU,  is  given  ni 
consideration  of  valuable  land  elsewhere.     Would  the  presbyt^y 
have  consented,  or  the  minister,  if  they  had  been  told, — RecoUed^ 
if  you  get  this  piece  of  land,  it  is  to  have  an  efifect  upon  your  sti- 
pend ?  In  this  view  of  the  matter  the  question  can  only,  with  pro- 
priety, be  considered  as  if  he  still  retained  the  old  glebe.     I  think 
this  a  sufficient  personal  exception.     Suppose,  instead  of  an  addi- 
tional quantity  of  land,  an  heritable  bond  had  been  given  as  a  per- 
petual grant  to  the  minister  serving  the  cure,  would  you  have  taken 
that  into  consideration  ?    As  to  what  was  stated  by  Lord  Baigmy, 
as  to  how  it  came  to  pass  that  the  minister  got  possession  of  more 
than  one  glebe — how  could  it  happen  so,  but  just  because  there 
was  nobody  else  to  take  them  ?     To  whom  could  they  be  given  ? 

The  only  other  thing  I  have  to  say  is,  that  of  all  the  duties  imposed 
upon  us,  that  of  granting  stipends  is  the  most  disagreeable :  We 
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Inre  do  fixed  rule  to  go  by ;  and  are  we  to  add  to  our  discretion-  20  May  issfi. 
try  power,  by  making  the  glebe  a  further  element  for  our  eonside-    ^^V^*^ 

^     Q  Stewart  v. 

ration ."  ^  Lord  Glen- 

Lord  Cordwuse. — At  first  I  had  doubts  about  this  case.  I  re-  lyon. 
Bember  an  idea  floating  in  the  profession — I  have  also  heard  it  opinion  of 
stated  on  the  Bench  without  contradiction — that  in  the  modification  Court. 
tf  stipends,  the  glebe  is  to  be  left  entirely  out  of  view.  But,  when 
called  to  examine  this  matter  with  all  the  care  and  attention  in  my 
power,  and  with  the  assistance  of  the  very  able  pleading  we  have 
kard,  I  have  come  to  be  of  opinion,  and  it  is  a  very  clear  one,  that 
in  diis  case  the  glebe  must  be  taken  into  account.  I  by  no  means 
ikiok  you  are  in  all  instances  to  scrutinise  the  annual  revenue  of  the 
^d)e,  by  proof  from  witnesses,  or  land  valuators ;  and  having  so 
aicertamed  it,  that  you  shall  only  make  up  the  difference.  I  do 
lot  even  say,  that  when  two  glebes  are  added  together,  which  are 
&tinctly  proved  to  have  been,  and  continued  such,  that  you  arfe 
tamake  this  scrutiny.  On  the  contrary,  I  think  that  this  would 
lead  in  a  manner  to  make  the  minister  a  farmer,  or  a  grazier,  or  at 
kiBt  a  person  who  would  require  a  capital  to  undertake  the  pastoral 
tfce.  I  should  be  very  sorry  thus  to  secularize  the  habits  of  the 
dergy.  AU  I  mean  to  say  is,  that  if  the  glebe  be  exceedingly 
kge,  its  value  ought  to  be  considered. 

'  I  shall  now  take  the  liberty  of  stating  shortly  the  grounds  on 
vUeh  I  have  formed  this  opinion.  You  know,  as  has  just  now 
been  remarked,  that  we  have  very  great  discretionary  powers,  and 
that  we  are  allowed  to  make  a  suitable,  competent,  and  sufficient 
fiOTision  for  the  clergyman.  These  general  powers  are  more  par- 
ticularly expressed  in  some  of  the  Commissions  than  in  others. 
h  the  Act  1621,  it  is  stated,  that  the  Commissioners  shall  have  ex- 
fress  power  and  warrant  to  determine  such  proportions  as  they 
ihaU  find  expedient  The  Act  1627  directed  a  minimum,  but  not 
"without  exceptions. 

In  the  exercise  of  this  power,  we  are  likewise  in  use  to  take  into 
ticw  every  circumstance,  however  indirect,  however  remote.  Now, 
it  does  appear  an  extraordinary  proposition,  and  a  startling  one, 
tiiat  we  are  to  lay  out  of  view  a  circumstance  which  most  directly 
affects  the  interest  of  the  minister,  viz.  that  he  possesses  a  large 
tiaetof  land,  which  largely  increases  his  income,  and  which  is  at- 
tached to  the  benefice.  Are  we  to  lay  entirely  out  of  view  this 
ciftomstance?  If  it  has  been  so  settled,  either  by  Acts  of  Parlia- 
iMt,  or  by  our  own  decisions,  we  must  not  disturb  the  rule.  But 
this  is  matter  of  inquiry.  I  have  gone  over  all  the  Acts  of  Parlia- 
ment, and  it  certainly  does  not  appear  to  me,  so  far  as  statute  law  is 
^<ttcemed,  that  th^re  is  any  rule  of  this  kind.  Some  phrases  are  used. 
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20  May  1835.  from  which  an  inference  to  this  effect  might  be  drawn ;  forinstaiitty 
the  words,  <  by  and  attour ;'  but  it  is  important  to  obsenrei  that  it 
is  only  in  the  early  statutes  these  words  are  to  be  foun<L     We 
know,   that  partly  from  the  dilapidations  of  the  Romish  dergy, 
partly  by  the  rapacity  of  the  Crown,  I  should  rather  say  of  tke 
Lords  of  Erection,  almost  the  whole  temporalities  of  the  Clmdi 
were  seized ;  but  suppose  that,  in  any  single  instance,  the  j^ 
had  been  sufficient  for  the  ample  maintenance  of  the  cleigyimoi 
I  confess  I  cannot  see  why,  notwithstanding  these  words,  *  by  ni 
*  attour,'  we  should  not  have  taken  this  into  riew,  in  consideriif 
whether  the  clergyman  should  have  the  maximum  or  minimom,  or 
whetlier  he  should  have  any  additional  income*     The  words  doncC 
appear  to  afford  any  inference  of  this  kind*     With  regard  to  die 
grass  glebe,  we  have  no  discretion  there  at  all.     The  act  impoMi 
on  us  the  necessity  of  giving  this  quantity  of  grass.    Whatenr 
the  charge — whatever  the  circumstances  of  the  clergyman  mth  re^ 
gard  to  fiiel,  provisions,  &c  we  are  imperatively  directed  to  giii 
this  grass  glebe  for  the  comfort  of  the  minister.     Therefore,  Icui'^ 
not  consider  that  any  inference  is  afforded  from  that  drcomstanerf 
Then  the  Dean  of  Faculty  also  referred  to  two  modem  statute!^' 
the  48.  Geo.  III.  and  5.  Geo.  IV.  c.  72.     There  we  are  jost  ill 
the  same  situation  :  we  have  no  discretionary  power  whatever:  yd^ 
are  simply  to  report  the  present  amount  of  stipend ;  and  the  difr 
rence  is  to  be  made  up,  not  at  our  discretion,  but  by  the  Excheqnor 
In  short,  whatever  be  the  circumstances  of  the  clergyman,  the  n^  i 
venue  is  to  be  made  up  to  a  certain  sum.     Therefore,  I  do  iMff  ^ 
think  that,  either  expressly,  or  by  inference  from  the  statates,  M  | 
can  say  the  glebe  is  in  no  case  to  be  taken  into  consideration. 

Then,  in  the  second  place,  the  practice  was  put  to  us  strongly  i 
by  the  Dean  of  Faculty.  Look  to  tiie  early  records,  said  he,  asl 
you  will  never  find  the  glebe  taken  into  consideration  in  grsntiBf 
augmentations.  I  do  not  think  that  avails  much ;  because,  tbtftf 
records  being  mere  fragments,  if  it  so  happened  that  in  a  siflgle 
case  the  glebe  was  mentioned,  I  conceive  there  would  be  tf 
end  to  this  branch  of  the' argument  Now,  on  looking  to  dios 
records,  as  tl^ey  are  collected  by  Sir  John  Ck>nneU,  it  dooB  ifH 
pear  in  one  of  the  very  earliest  of  these  cases,  (in  1630,}  thatths 
glebe  was  made  an  element  for  consideration.  His  Majesty  him- 
self put  in  minutes  or  missives,  in  which  he  states  the  grounds  os' 
which  he  thinks  a  liberal  allowance  •  should  be  given.  We  am 
there  informed  that  the  minister  had  neither  a  manse  nor  a  glehe* 
If  the  circumstance,  that  there  was  no  glebe, ^  was  made  ground  fort 
larger  grant  out  of  the  teinds,  must  not  the  argument  be  good,  e  eon^ 
verso  ?  But  this  is  not  the  only  case :  Look  at  the  very  next  casei 
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fk&t  of  Restaliig,  in  1632.    Here  there  was  a  preliminaiy  question,  20  May  18S5. 
wliidi  It  IB  unnecessary  to  mention.     Then  they  came  to  the  ang-    ^"^^v^*^ 
■entation.   At  that  time  the  clergyman  was  directed  to  condescend.  ^J^^qi'^q. 
Hegires  in  a  condescendence ;  and  what  is  the  answer,  particularly  lyon. 
tf  the  dtolar?  <  but  in  addition  to  that»  yon  have  also  an  allowance  ^  -^j^^ 

*  from  the  town  of  Leith.'   That  was  met  by  the  plea,  that  it  is  volun*  Court, 
tsrjyandmay  be  withdrawn ;  which  was  considered  to  be  completely 
Mtii&ctory.    What  is  the  next  answer  ?  *  You  have  abo  the  feuf> 
'dudes  of  part  of  the  old  parsonage  lands,  yielding  L.47  per  an- 

*  sum.'  It  will,  of  course,  be  sadd,  that  these  were  not  the  profits 
rf  the  glebe.  But  what  is  the  next  statement  ?  <  In  addition  to 
*.lhese  fea-dnties,  you  have  also  a  glebe/  The  minister  had 
iIm  the  very  able  assistance  of  Mr  James  Aikenhead.  Does  he 
1^  this  is  alU^ether  irrelevant  ?  No :  He  goes  to  issue  with  him, 
■d  arers  that  these  feu-duties  amount  only  to  L.25 ;  and  he  says 
lathing  about  the  glebe*  And  what  is  the  result  ?  Although  this 
juiih  is  in  the  immediate  vicinity  of  Edinburgh,  and  a  populous 
iitnct,  what  do  the  Commissioners  do  ?  They  modify  precisely 
leminiittum.  It  appears  from  this  action,  that  the  glebe  as  well 
'm  the  revenue  of  these  lands  were  brought  prominently  forward ; 
ad  whether  the  valoe  of  the  glebe  was  actually  considered  or  not, 
Mall  eventi  the  clergyman  and  his  counsel  do  not  state  any  thing 
4^t  the  relevancy  of  that  ground  of  objection<  In  any  view, 
Aisease  establishes,  in  the  clearest. manner,  that  the  temporalities 
iere  taken  into  view.  .Now,  suppose  an  inquiry  had  been  di» 
Kcted,  with  a  view  to  ascertain  what  part  of  these  temporal  lands 
Ktoraed  a  revenue  to  the  minister,  as  contradistinguished  from  the 
iM^,  and  that  the  minister  had  been  unable  to  point  out  .the  pre- 
dK  limits.of  the  original  glebe,  could  they  have  allowed  for  more 
Am  the  amount  of  a  lq;al  glebe  ?  There  a^e  many  ways  in  which 
la  addition  may  have  been  made  to  a  benefice ;  for  exampl?,  there 
iMa  practice  very  common  in  the  Highlands,  when  a  stipend  had 
haea  modified,  of  giving  the  clergyman  a  tract  of  territory,  instead 
rf  making  him  an  annual  payment  out  of  the  teinds.  How  do  we 
bow  bat  that  originally,  in  this  very  case,  a  portion  of  the  forest 
rf  AthoU  had  been  thus  given  to  the  minister  ?  There  is  no  clear 
^lideace  of  the  mode  in  which  this  immense  glebe  was  originally 
nqnired..  Had  there  been. no  better  proof  in  the.  case  of  Wilton, 
voold  not  the  lands  possessed  by  the  clergyman  have  been  at  once 
^ikea  into  account  ?  If  the  minister  can  prove  that  there  has  been  a 
Mrtification»  then  I  would  say  at  once,  that  the  mortified  lands  must 
he  kft  out  of  view.  We  are  not  entitled  so  to  invert  the  purposes  of 
amortification.  But  then  I  think  the  onus  lies  on  the  minister ;  and 
tf  he  has  failed  to  shew  how  became  to  be  possessed  originally  of  lands 
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20  May  1835.  80  far  exceeding  an  ordinary  glebe  or  glebes,  are  we  not  hauA 
to  assume  that  the  surplus  over  a  legal  glebe,  or  at  least  over  wloft 
has  been  proved  to  have  been  truly  acquired  as  glebe  land,  iras  cih 
ginally  a  portion  of  the  benefice  ?  He  tells  you  that,  in  confieqoeiict 
of  circumstances,  he  had  made  a  very  favourable  exchange.  That  the 
exchange  was  unequal,  is  negatived,  to  a  certain  extent,  when  itii 
said  that  there  was  a  report  of  the  presbytery,  and  that  the  exchaagl 
was  a  &ir  and  equal  one  to  all  parties.     It  is  scarcely  possible  tlnl 
the  glebes  of  both  the  parishes  of  Blair  and  Strowan  could  baft 
been  equal  to  a  ten  pound  land.     Suppose,  however,  that  there  hal 
been  just  an  ordinary  glebe,  and  that,  owing  to  its  vicinity  topleasM 
grounds,  a  very  unequal  exchange  had  been  made,  at  least  in  poil 
of  value,  it  was  a  fortunate  circumstance  for  him  that  his  glehi 
should  have  been  so  situated.     Are  we  not  required  to  e 
into  the  circumstances  of  each  particular  case ;  and  why  should 
omit  to  consider  this  circumstance,  any  more  than  the  circ 
that  a  market  or  fishing  town  had  been  established,  or  a  coal 
discovered  in  his  neighbourhood  ?  I  admit  that  the  case  of  St 
appears  unfavourable  to  my  view ;  but  it  is  questionable  if  the 
upon  which  the  parties  are  at  issue  here  was  there  suflidently 
tested.     The  case  of  Beith  was  one  in  which  I  think  we  may 
ly  assume  that  the  glebe  was  not  altogether  laid  out  of  view, 
same  observation  will  apply  to  the  Barony  parish  of  Glasgow, 
charge  being  unusually  heavy,  it  might  have  been  necessary  to  a 
a  stipend,  which  might  have  appeared  high  to  the  heritors; 
seeing  he  had  this  valuable  glebe,  the  view  they  probably 
was, — We  may  give  him  sixteen  chalders,  and  let  him  take 
glebe.    I  shall  only  make  one  other  observation.     It  appears  to 
very  clear,  that  in  the  former  augmentation,  in  1813,  this  glebe 
have  been  taken  into  account.     Notwithstanding  that  augmeotal 
was  so  lately  granted,  it  is  not  stated  that  there  has  been  any 
rial  change  of  circumstances  since ;  and  it  does  appear  to  me, 
the  decision  in  1813  cannot  be  justified,  unless  upon  the  supporitMi 
that  the  glebe  was  taken  into  account. 

Not  finding  any  thing  in  the  statutes,  or  in  the  series  rerum  jafi^ 
catarum,  which  appears  to  me  to  have  definitively  settled  the  poifl* 
which  b  now  agitated,  I  am  of  opinion  that,  upon  principle,  we  ai- 
not  refuse  to  take  the  glebe,  in  the  present  instance,  into  oor  cooi^ 
deration. 

Lord  Moncreiff. — After  stating  that  he  concurred  in  the  ^vofM 
delivered  by  the  Lords  President  and  Justice-Clerk,  and  obserring 
that  this  was  a  most  ungracious  objection  on  the  part  of  the  DobB 
of  AthoU,  his  Lordship  proceeded  to  say,  the  origin  of  the  nf^X^ 
the  minister  to  the  glebe  and  to  the  stipend  is  essentially  differnit* 
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Tk  power  of  the  Commiwionera  of  Teinds  is  limited  to  an  award  of  20  May  1885. 

tanfident  stipend  out  of  the  teinds«     In  the  old  Commissions,  we     V^v^^ 

are  directed,  in  express  words,  to  give  to  the  minister  what  appears  LorTGUn- 

tdoe  proportion  of  the  teinds,  by  and  attour  the  manse  and  glebe,  lyon. 

Hie  manse  and  glebe  were  not  put  under  the  jurisdiction  of  this  q  "^^^e 

Court  at  all.     They  were  derived  from  sources  indepi&ndent  of  the  Court. 

lands— from  the  old  temporalities  of  the  church,  or  from  the  old 

^bes,  which  belonged  to  the  Popish  clergy.     The  order  of  the 

ilitDte  is  to  modify  a  stipend  by  and  attour  the  manse  and  glebe, 

b  there  any  direction  that  we  are  to  consider  what  these  manses 

nd  glebes  consisted  of  ?  I  apprehend  we  have  nothing  to  do  with  the 

Wise  and  glebe ;  and  that  has  been  the  principle  of  our  decisions^ 

lith  few  exceptions,  down  to  the  present  time.     In  the  case  of  the 

fm  i^ebe,  undoubtedly  we  are  left  without  any  discretion :  we  are 

t  give  him  a  grass  glebe  by  and  attour  the  manse  and  glebe.     I  do 

M  thiak  even  this  statute  is  to  be  taken  as  confined  to  this  parti- 

ibrpoint    I  think  it  illustrates  the  general  principle,  that,  in  act^ 

sg  nnder  the  statutes,  we  are  to  take  no  account  of  the  manse  and 

I  cannot  get  over  the  modern  statutes  in  the  same  way  as  Lord 
yorehouse  has  done.     It  is  true  these  statutes  fix  our  duty  impera^ 
bely :  it  is  true  we  have  no  discretion ;  but  why  have  we  no  dis- 
setion  ?  Why  do  they  not  make  an  exception  of  the  case  of  a  mi- 
iMer  having  a  large  glebe  ?  Why  are  we  not  to  take  that  large 
fAe  into  account,  in  order  to  see  whether,  by  the  whole  produce 
i  the  benefice,  he  derives  such  an  income  as  to  render  the  appli«> 
•lion  of  the  statute  unnecessary  in  his  case  ?  A  minister  may  have 
tglebe  of  such  an  extent  as  to  make  it  unnecessary  to  give  any 
iUition  to  bring  the  stipend  up  to  L.150.     Suppose  he  has  L.140 
lid  a  glebe:  he  has  thus  a  great  deal  more  than  L.150;  still  the 
Mite  has  made  no  exception.     (His  Lordship  then  went  into  a 
ttiQte  inve8tigatk>n  of  the  various  decisions  before  cited,  the  result 
■  which  he  stated  to  be  a  complete  confirmation  of  his  opinion.) 
The  question  came  to  be  solenmly  tried  in  the  case  of  St  Madoes, 
•iich  was  an  extremely  strong  case ;  because  it  was  offered  to  be 
fn>Ted  there,  that  the  glebe  was  worth  L.150  per  annum.     Upon 
wat  they  were  ready  to  go  to  proof.     On  full  deliberation,  however, 
the  Court  refused  to  take  that  into  consideration.  That  was  one  deci- 
*0Q :  then  came  the  case  of  Beith.    It  was  also  an  extremely  strong 
^}  and  had  a  resemblance  to  the  present,  in  so  far  as  there  had 
■^n  an  excambion.    The  glebe  was  undoubtedly  a  large  one.    On 
M  argument,  the  Court  again  refused  to  take  the  glebe  into  consi- 
*^tiou.  They  treated  the  point  as  completely  settled.   Is  there  any 
™g  to  disturb  these  cases  ?  I  think,  with  deference,  there  is  not. 

^ou  X.  2  N 
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^0  May  1835. "(His  Lordship  then  referred  to  the  case  of  Wilton,  and  coociii- 
ded  with  this  observation) :     How  can  I  say  that  we  are  now  to 
turn  back,  not  only  on  our  decisions,  but  on  the  course  of  practice^ 
and  adopt  a  rule  which  would  have  the  effect  of  completely  over- 
turning them  ?  I  do  not  know  on  what  principle  this  can  be  icnt. 
If  we  find,  in  this  case  of  Blair- Athol,  that  the  glebe  ought  to  be 
taken  into  view,  we  shall  unquestionably  do  great  injustice,  after 
what  has  been  done  in  the  augmentations  of  Stair,  Langholm,  Gbw- 
gow.  Scone,  Newburgh,  Methven,  St  Madoes,  Beith,  St  Cudif- 
bert's,  and  North  Leith.    In  the  last  augmentation  of  St  Cntfabeit's 
it  was  quite  notorious  that  the  minister  intended  to  feu  the  glebe, 
which  was  thus  of  great  value,  and  yet  that  circumstance  was  not 
taken  into  account.     A  glebe,  even  when  possessed  in  such  a  way 
as  that  of  Blair- Athol,  does  not  come  from  the  heritors  at  all:  k^ 
comes  from  an  entirely  different  source*    The  proper  presumpdii^ 
in  the  absence  of  proof,  is,  that  if  the  glebe  could  be  traced  to  ite 
origin,  it  would  be  found  to  have  been  allotted  to  the  iDcumbefllt ; 
at  the  time  of  the  Reformation,  not  out  of  the  teinds,  but  oat  of  die  | 
glebe  of  the  Popish  incumbent  \ 

The  Lords  President^  Justice-Clerkf  Moncreiffani  CocUnam  held  1 
that  the  glebe  ought  not  to  be  taken  into  account 

Lm'ds  Glenke^  Batgray^  Gillies^  Meadowbank,  Mackenzie,  Met- 
tiyn,  Corehouse,  FuOerton  and  Jeffrey^  that  it  ought 

The  Court  accordingly  found,  that  <  the  extent  and  value  of  die 
« lands  possessed  and  enjoyed  by  the  pursuer  as  glebe  ought  to  bej 

<  taken  into  consideration  in  awarding  a  sufficient  and  competent  ^ 

<  stipend  of  the  cure  out  of  the  teinds  of  the  parish  ;'  and  on  next: 
teind  day  their  Lordships  modified  the  stipend  to  thirteen  chaldeA 


Judgment. 


Act.  D«n»  0/ JFoc.  (Hope,)  and  More.  Alt.  Keof.  CamfhdL^ 

H.  Graham,  W.  S.  Agents,         Teind  Clerk. 


W.f» 
R. 


FIRST  DIVISION. 


No.  CIL 


FYFFE 

against 

MILLER. 


2\st  May  1835. 


rROCESS.— H^H  incompetent  to  produce  or  embody  in  a  condescendence 
a  correspondence  between  the  agents  of  the  parties^  afier  the  execur 
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turn  of  the  summonSf  relative  to  an  extrcffudidal  settlement  ofthepur^  21  May  ]a35. 
htct'i  daim,  ^^^V"*^ 

Fyffe  V.  Mil- 
lar. 

The  pnrauer  in  this  case,  in  order  to  elide  a  defence  of  prescription, 
had  embodied  in  his  condescendence  certain  correspondence  which 
took  place  between  the  agents  after  the  execution,  bat  prior  to  the 
calling  of  the  summons,  with  regard  to  a  settlement  of  his  claim, 
and  the  Lord  Ordinary  <  appointed  the  revised  condescendence  for 
[  the  pursuer  to  be  withdrawn  from  process,  and  a  new  condescen- 
*  dence  lodged,  keeping  out  those  articles  in  reference  to  an  extrajudi- 
^  ad  settlement  of  this  caused  jfc. 

The  pursuer  reclaimed^  but  the  Court  adhered.  Judgment. 

Lord  Balgray. — It  is  a  most  salutary  rule,  which  hsU  been  uni-  Opinion  of 
fonnly  observed  by  the  Court,  that  the  moment  judicial  proceed-  Court, 
ingsare  commenced,  correspondence,  with  a  view  to  adjustment, 
ii  not  to  be  alliided  to,  or  produced. 

herd  CorAou$e,  Ordinary.  Act.  Andenon,  Forbes,  Alt.  Wilson,  John 

Jokuon,  and  JtAn  Ronald f  Agenti. 

c. 


FIRST  DIVISION. 

No.  cm.  21rf  May  1835. 

JOHN  MURDOCH,  Petitioner. 

Process. — Petitioner  authority  to  dispense  with  citation  of  the  next 
of  kin  in  an  action  for  making  up  curatorial  tnoentories^  must  be  in^ 
timated  on  the  walls  and  in  the  Minute^Book  of  Court. 

The  petitioners  and  others,  who  were  appointed  curators  to  certain 
minors,  proceeded  to  make  up  curatorial  inventories  before  the 
Sheriff  of  Lanarkshire,  under  the  act  1672,  c.  2.  Being  unable 
to  discover  any  relatives  on  the  mother's  side,  the  petition  prayed 
for  authority  to  the  Sheriff  to  dispense  with  citation  of  those  rela- 
tires,  &c.  Several  authorities  were  referred  to  of  a  similar  nature, 
iaallof  which  (it  was  stated  on  moving  the  petition,)  the  Court 
ittd  granted  the  application  de  piano. 
The  Lord  President  observed,  that  if  such  had  been  the  practice, 
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21  May  1835.  it  was  WTODg,  and  ought  to  be  corrected.  The  petition  moitm 
the  usual  way  go  to  the  wall,  for  there  were  agents  or  other  per- 
sons in  Court  who  might  know  of  such  relations. 

The  Court  therefore  appointed  the  usual  intimation  of  eight  days*. 


Murdoch, 
Petitioner. 


Judgment. 


For  the  Petitioner,  Monro,        James  Burmtt^  S.  S.  C  Agent. 


c. 


SECOND  DIVISION. 


No.  CIV. 


2\st  May  1835. 


MISS  ANNE  REED 

<ya%n8t 

VISCOUNT  STRATHALLAN. 


Clause. — Will. — Question  as  to  tlie  construction  of  a  cbaue^  ie-  i 
queathinff  to  the  testator's  wifis  niece^  who  resided  with  him^  *  tki  \ 

*  whole  qfthejumiture  in  her  own  bed-room,  and  any  other  she  may   : 

•  choose  for  furmshiny  her  houseJ 


General  Drummond,  by  settlement,  conveyed  to  Lord  Strath- 
allan  all  his  property,  heritable  and  moveable,  under  the  burden  rf 
certain  legacies  specified,  and  such  others  as  he  should  direct  bj 
any  writing  under  his  hand.  The  General  left  the  following  amoi^ 
other  directions  in  a  letter  to  Lord  Strathallan,  in  favour  of  the  pur- 
suer, Miss  Reed,  his  wife's  niece,  who  had  long  resided  with  him, 
and  to  whom  besides  he  left  a  legacy  of  L.5000.     <  The  fbUowiag 

<  articles  are  to  be  delivered  to  Miss  Anne  Reed  after  my  decease 

<  viz.  the  two  portraits,  in  the  small  drawing-room,  of  myself  and 

<  her  late  aunt,  Mrs  Drummond,  with  all  the  alabaster  vaaes^  china 

<  jars  and  other  small  ornaments,  the  Malaga  figures,  piano  forte^ 
^  &c  The  whole  of  the  furniture  in  her  own  bed-room,  and  any 
'  other  she  may  choose  for  furnishing  her  house ;  also  my  carriage 

<  and  harness.  Silver,  one  dozen  and  a-half  table  spoons,  one  des- 
'  sert-fork,  one  soup  ladle,  two  gravy  spoons,  two  butter  ladles,  one 

<  dozen  and  half  tea  spoons,  and  sugar  tongs ;  four  plated  dishes 

<  covers  and  warmers  or  stands;  the  whole  of  my  bed  and  table  lineo^ 

<  towels  and  napkins,  and  two  feather*beds,  which  she  made  herself 
'  and  all  my  books/ 

In  order  to  determine  the  import  of  this  bequest,  in  so  fitf  as 


*  The  prayer  of  the  petition  was  granted  on  2cl  June  18S5. 
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related  to  farniture,  MiM  Reed  raised  an  action  against  Lord  Strath-  21  May  1835. 
allan,  concluding,  inter  alia,  to  have  it  found,  that,  onder  the  letter    ^*^*V^^ 
above  quoted,  <  she  was  entitled  to  the  whole  furniture  which  was  g^^^Ii,]^*^ 
in  her  own  bed-room,  and  to  any  other  furniture  belonging  to  the 
deceased  at  the  time  of  his  decease,  which  she  might  have  chosen, 
or  may  yet  choose,  for  furnishing  her  house,  or  a  house  suitable  to 
her  means  and  condition ;  and  that  she  is  still  entitled  to  make 
such  choice  or  selection,  for  furnishing  the  same,  out  of  the  deceas« 
ed's  said  furniture  and  articles  at  Culdees  before  mentioned.* 
'  Lord  Strathallan  would  not  admit  this  construction.     The  Lord 
Ordinary  (Mackenzie)  pronounced  this  interlocutor :  <  Finds,  That 
*  the  pursuer's  right  to  furniture  is  not  limited  to  the  furniture  of 

<  any  particular  room  or  rooms ;  and  allows  her  to  lodge  a  speci- 

<  fication  of  the  furniture  which  she  claims,  reserving  the  question 

<  as  to  whether  she  has  already  made  a  selection.* 

Lord  Strathallan  reclaimed^  when  different  constructions  were 
put  upon  the  bequest  by  each  of  the  Judges  present 

Lord  GlenUe  agreed  with  the  Lord  Ordinary,  with  this  qualifica- 
tion, that  Miss  Reed  was  only  enti  tied  to  suchran  extent  of  furniture 
as  amounted  to  a  reasonable  furnishing  of  a  house  for  her  station. 

Lord  Meadovobank  held  that  she  was  entitied  only  to  the  furniture 
in  her  own  bed-room,  and  any  other  bed-room. 

Tke  Lord  JtuHee^Clerk  was  of  opinion,  that  she  wbb  entitied  to  the 
furniture  of  her  own  bed-room,  and  that  of  any  other  room  she 
might  choose,  whether  bed-room  or  not 

The  Court  thereupon  recalled  the  finding  of  the  Lord  Ordinary, 
hoc  statu,  and  suggested  a  compromise.  Parties  having  failed  to 
compromise  the  action,  it  came  before  Lord  Moncreiff,  when  the 
pursuer  lodged  a  specification  of  articles  of  furniture  in  various 
rooms  at  Culdees.  His  Lordship  pronounced  the  following  inter- 
locutor and  note : 
*  The  Lord  Ordinary  having  considered  the  closed  record,  the 
interlocutor  of  Lord  Mackenzie  of  the  13th  December  1883,  and 
the  interlocutor  of  the  Court  recalling  the  same,  to  a  certain  ex- 
tent, and  remitting  to  the  Lord  Ordinary  to  receive  the  specifica- 
tion allowed  by  that  interlocutor,  and  to  proceed  fitrther  in  the 
cause ;  and  having  considered  the  specification  since  lodged  by  the 
pursuer,  together  with  the  objections  for  the  defender,  and  answers 
thereto ;  and  having  heard  parties'  procurators,  and  made  avisan*- 
dum,  finds,  That  from  the  nature  of  the  specification  now  lodged, 
and  the  pleas  of  the  parties  regarding  it,  it  clearly  appears  that 
they  differ  essentially  as  to  the  legal  construction  and  effect  of  the 
particular  clause  in  the  letter  or  testamentary  missive  referred  to 
and  produced :  finds,  therefore.  That  before  any  judgment  can  be 
formed  concerning  the  justice  or  reasonableness  of  the  demand  for 
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the  particular  articles  now  selected,  it  is  necessary  that  the  prin- 
ciple and  limits  of  the  power  of  choice  given  by  the  instrument 
should  be  in  some  manner  laid  down :  finds,  That  attending  to  the 
form  of  the  writing,  the  particular  terms  of  the  clause  founded  on, 
and  the  position  and  connection  in  which  it  stands  in  relation  to 
what  precedes  and  follows  it,  it  cannot,  either  on  general  principles 
of  construction,  or  on  the  particular  nature  and  circumstances  of 
the  bequest,  as  indicating  the  testator's  intention,  be  held  that  the 
words  import  a  general  and  unlimited  power  to  the  pursuer  to  take 
all  or  any  of  the  furniture  in  the  house  of  Culdees,  in  her  own  free 
will ;  finds,  That  the  power  thereby  given,  being  therefore  not  un- 
limited but  qualified,  there  is  no  suflBcient  ground,  either  in  the 
words  or  in  the  connection  of  the  clause,  to  warrant  the  construc- 
tion now  maintained  by  the  pursuer,  that  it  gives  power  to  her  to 
select  and  take  away  from  all  parts  of  die  said  house  such  articles 
of  furniture,  of  every  description,  as  might  be  necessary  for  fur- 
nishing an  entire  house  somewhere  else :  finds.  That  from  the  am- 
biguous form  of  the  expression,  it  is  di£ScuIt  to  determine  whether 
the  testator,  in  the  use  of  the  word  ^  other,'  meant  to  indicate  the 
furniture  of  one  other  bedrroom  or  one  other  room  of  any  kind,  or 
whether  he  referred  to  articles  of  furniture,  however  situated  in 
the  house ;  and  that,  in  this  state  of  ambiguity,  the  pursuer,  in  the 
exercise  of  the  option,  may  be  entitled  to  the  more  liberal  con- 
struction :  but  finds.  That  whether  the  choice  be  confined  to  one 
room,  or  extended  to  articles  of  furniture  in  other  parts  of  the  house 
generally,  it  cannot,  according  to  the  established  rules  of  construc- 
tion of  such  writings,  be  so  construed,  as  to  import  a  bequest  es- 
sentially different  in  character  and  extent  from  the  specific  lega- 
cies with  which  it  stands  in  connection :  therefore  finds,  that  the 
bequest,  by  the  general  words,  ^  and  any  other  she  may  choose,' 
must  be  limited  to  a  power  of  choosing,  liberally  but  fairly,  any 
other  articles  of  furniture  of  similar  extent  and  value  with  the  fur- 
niture of  her  own  bed-room :  finds.  That  the  specification  now  lodg- 
ed is  not  made  upon  this  principle,  but  on  the  principle  of  taking 
furniture  sufficient  for  the  furnishing  of  an  entire  house,  arbitrarily 
assumed :  and  finds.  That  the  said  specification  is  not  admissible  as 
a  fair  exercise  of  the  choice,  according  to  the  true  meaning  and 
legal  effect  of  the  bequest :  finds,  Tliat  the  pursuer  is  not  barred 
from  still  making  a  demand  for  additional  articles  of  furniture,  by 
any  definitive  choice  already  made,  so  fitras  there  is  any  evidence 
at  present  in  process,  without  prejudice  to  a  just  estimate  of  any 
articles  admitted  to  have  been  given  and  received,  to  which  she 
was  not  otherwise  entitled  by  the  terms  of  the  letter  or  other  tes- 
tamentary writs:  therefore,  on  the  whole,  finds.  That  the  specifi- 
•*'  cation  lodged  is  not  of  such  a  nature  as  to  be  awarded  to  the  pur- 
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*  suer;  and  appoints  her  of  new  to  give  in  a  specification  framed  in  2\  May  1835. 

*  conformity  to  the  principles  above  laid  down,  and  in  the  meantime     ^^^V^^ 

t  II  ^*  ir  »  Reed  v.  V„ 

*  reserves  ail  questions  of  expenses.  Su-athaiUn. 
.    Note, — ^  The  real  question  now  at  issue  is  a  question  of  law. 

^The  pursuer's  first  plea  in  law  in  the  record  is  expressed  too  gene- 

*  rally ;  but  taking  it  with  reference  to  the  second  conclusion  of 
^  the  summons,  and  as  explained  in  the  debate,  and  by  the  specific 
'  cation,  her  claim  distinctly  is,  to  a  right  of  selection  from  all  the 
'  fomiture  in  Culdees  house,  of  articles  of  every  description  aujffi^ 
'  dad  to  furnish  an  entire  house,  which  has  been  arbitrarily  estimated 
'  asof  the  nature  and  dimensions  of  some  one  of  the  houses  in  Staf* 

*  ford  Street,  Edinburgh.  It  was  accordingly  stated  by  the  pursuer's 
( cooDsel,  that  the  specification  now  lodged  was  made  up  on  this 
.'  principle,  by  a  person  to  whom  a  corresponding  instruction  was 
:*  given.  On  the  other  hand,  the  defender's  counsel  seemed  to  ad- 
<  mit)  that  if  this  principle  of  choice  were  sustained,  the  specifica- 
>  tion  would  not  be  materially  excessive.  The  parties  are  therefore 
/  at  iflsue  on  the  principle. 

*  '  It  is  a  general  principle  of  construction,  which  has  been  applied, 
^  in  uomeroos  adjudged  cases,  to  deeds  and  writings  of  various  de- 
/  icriptions,   assignations,  discharges,   submissions,   legacies,  that 

*  where  there   is  a  specification  of  particulars,   and   then   some 

*  general  words  are  added,  especially  if  such  general  words  would, 
'without the  connecting  words,  have  comprehended  the  particulars 
^  specified,  such  general  words  must  be  understood  not  only  as  re- 

*  ferring  only  to  things  ejusdem  generis,  but  as  not  intended  to  carry 
'  rights,  or  impose  obligations  of  greater  extent  and  value  than  the 

*  specified  articles  with  which  they  stand  in  connection.     The  first 

*  rule  of  all  is,  that  the  whole  instrument  must  be  considered  toge* 

*  ther;  and  the  principle  just  mentioned  is  but  an  application  of  that 
'  role.  See  Diet,  v.  General  Assignation^  General  Discharge,  General 
^  Submission,  Legacy,  Implied  Will,  Presumption,  Clause  s  and  par- 
^ticnlarly.  Mar.  5021—5064,    and  Macnab  v.  Spittal,  May  30. 

*  1797,  M  t;.  Clause. 

*  In  looking  at  the  missive  here  claimed  upon,  it  will  be  seen  that 
'  it  first  mentions  a  few  articles  of  an  ornamental  kind,  and  a  piano- 
'  forte,  which  appear  to  have  been  in  the  drawing-room.     Then  it 

*  specifies  the  whole  furniture  in  the  pursuer's  own  bed-room,  with 
'  the  general  clause  added.  That  is  followed  by  the  carriage  and 
'harness;  and  then  comes  a  very  specific  enumeration  of  silver  and 
'  plated  articles ;  and  it  concludes  with  the  whole  of  the  bed  and 

*  table  linen,  and  two  particular  feather-beds  described  as  made  by  the 
'  ptinuer,  tod  all  the  books. 

*  Nov,  the  first  impression  which  the  perusal  of  such  a  document 
^  most  make,  is,  that  it  could  not  possibly  be  intended  as  a  bequest 
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of  the  entire  furniture  in  the  house  of  Culdees.  A  legacy  of  tbt 
magnitude  would  scarcely  have  been  left  to  stand  on  such  a  viit- 
ing,  and  it  is  very  improbable  that  it  should  not  have  been  allii- 
ded  to  in  the  regular  deed  of  settlement  subsequently  executed, 
except  under  the  general  reference  to  memorandums,  &c ;  bd 
the  anxious  specification  of  particulars  demonstrates  that  this  ooqU 
not  be  meant.  Some  of  the  particular  articles,  no  donbt,  nugbt 
have  required  specification ;  but  this  would  have  been  done  in  a 
very  different  form,  if  such  had  been  the  intention.  Acoordbgly 
the  pursuer  does  not  maintain  that  there  is  a  bequest  of  the  loUb 
fugsiture. 

*  The  point,  then,  on  which  the  question  turns,  is,  that  the  pin^ 
suer  insists  that  the  words,  ^  and  any  other  she  may  choose  brfiDff- 

nishing  her  house,'  must  be  taken  as  proving  that  the  object  tm 
to  enable  her,  by  means  of  this  bequest,  completely  to  furnish  a 
house ;  and  that,  therefore,  the  meaning  was,  that  she  should  have 
what  would  be  sufficient  for  that  purpose.     The  words,  *  for  hs- 

*  nishing  her  house,'  cannot  be  read  simply  as  in  connection  wiA 
the  words  immediately  preceding  them.  They  are  connected 
equally  with  the  first  part  of  the  sentence,  ^  the  whole  of  the  fiB^ 

*  niture  of  her  awn  bed^room^  and  any  ather^*  &c  When  it  is  tBoi% 
therefore,  that  the  intention  was  to  give  her  sufficient  furniture  ibr 
furnishing  a  house,  and  this  in  her  own  selection^  h  must  be  asked, 
what  meaning  there  could  be  in  first  specifying  the  whole  furni- 
ture of  her  own  bed-room  ?  *  Any  furniture  she  may  choose,'  te 
would  have  comprehended  all  that  in  her  own  bed^room  with  the 
rest  Then  a  few  trifling  articles  in  the  drawing-room,  and  the 
piano-forte  are  mentioned,  most  of  which  the  general  words  would 
have  comprehended.  And,  after  putting  in  the  general  woid^ 
the  testator  goes  on  to  enumerate  particulars,  some  of  which  at 
least  (the  plated  articles,  perhaps  the  linen,  and  certamb/  the  t» 
feather-beds)  would  have  been  carried  as  furniture.  How,  thei^ 
can  a  court  of  law  or  equity  say,  that  by  the  two  or  three  wordi 
put  in  the  middle  of  the  instrument,  the  testator  meant  to  render 
superfluous  and  absurd  the  anxious  specification  of  particulart,  bf 
a  clause  which  would  override  nearly  them  all,  and  enable  the 
party  to  take  ten  times  as  much,  whether  in  one  room,  or  of  one 
kind  or  another  ? 

*  The  Lord  Ordinary  can  find  no  principle  on  which  he  can  bo 
construe  this  letter,  and,  particularly,  he  cannot  so  construe  itai 
to  render  the  specification  of  the  furniture  of  the  pursuer's  bed- 
room absolutely  nugatory.  If  the  object  of  furnishing  an  entire 
house  be  assumed,  and  the  words,  *  any  other  siie  may  choose^'  be 
taken  alone,  no  doubt  they  may  bear  that  meaning.  Bat  then  the 
previous  words  must  be  rejected  as  useless ;  and  the  question  i^ 
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whether,  upon  the  whole  words^  giving  effect  to  them  all,  it  appears  81  Ma/ 1835. 
that  that  was  the  object.     The  Lord  Ordinary  thinks  that  it  does    ^""^V^^ 
not  so  appear ;  and  that  the  principle  already  explained  directly  ^^^^u^' 
applies,  that  the  general  words  can  only  be  construed  as  giving  a 
bequest  of  things  of  similar  nature,  extent  and  value,  with  the 
special  legacy  with  which  they  stand  inseparably  connected.   The 
case  of  M'Nab,  above  referred  to,  is  in  point  to  the  application  of 
the  principle  to  such  a  case. 

<  Apart  from  legal  discussions,  the  probability  seems  to  be,  that 
General  Drummond  meant  to  give  the  pursuer  a  number  of  par- 
ticular articles  which  he  thought  might  be  useful  to  her  in  furnish- 
ing a  house ;  and  that,  having  specified  the  furniture  of  her  own 
room,  without  more  minute  definition,  the  idea  had  occurred  to 
him,  that  he  would  not  absolutely  confine  her  to  that,  but  give  her 
a  liberty  of  choosing  something  more.  He  may  have  meant  any 
other  roam  ;  but  whether  he  did  so  or  not,  the  addition  cannot  be 
supposed  to  have  been  intended  to  be  of  far  greater  extent  and 
importance  than  the  things  specified ;  and,  at  all  events,  the  Lord 
Ordinary  has  no  conception  that  he  intended  in  such  a  form  to 
give  the  entire  furniture  of  any  house ;  or  that  he  intended  to  give 
any  thing  like  the  extensive  range  of  selection  which  is  taken  by 
this  specification.' 

The  pursuer  reclaimed  ;  but  the  Court  adhered.  Judgment. 

Lord  Medwyn. — I  find  that  each  of  the  three  Judges  before  Opinion  of 
whom  this  case  formerly  came  entertained  a  different  opinion  from  ^^"^ 
Lord  Mackenzie,  Ordinary  in  the  cause :  And  Lord  Moncreiff  has 
now  stated  his  view  of  the  proper  construction  of  thb  clause,  differ* 
ing  from  any  other  previously  stated. 

In  construing  this  bequest,  and  looking  at  the  terms  of  the  letter 
of  instructions,  I  cannot  adopt  the  construction  contended  for  by 
this  lady,  as  I  cannot  gather  that  it  was  meant  to  furnish  a  house 
for  her  in  Stafford  Street,  or  otherwise.  If  the  meaning  had  been, 
that  the  complete  furnishing  for  a  house  was  to  be  allowed,  there 
would  not  have  been  that  anxious  enumeration  of  the  furniture  in 
her  own  bed-room,  *  and  any  other  she  may  choose.'  If  I  had  been 
called  on  to  interpret  this  bequest,  when  the  case  was  formerly  be* 
fore  the  Court,  I  should  have  agreed  with  Lord  Meadowbank.  I 
do  not  think  it  can  mean  any  other  furniture  in  the  house  she  may 
choose ;  for  looking  to  the  nature  and  size  of  some  of  the  furniture 
in  the  principal  rooms,  it  seems  impossible  that  it  could  have  been 
contemplated  that  she  should  have  tlie  option  of  selecting  these  for 
such  a  house  as  she  could  be  expected  to  use  for  h6r  own  accom- 
modation ;  looking  also  to  the  articles  of  silver  plate,  which  have 
been  thought  sufficient  for  her  future  establbhment.     I  therefore 
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21  May  1835.  think  the  construction  of  Lord  Moncreiff,  which  has  not  been  objected 
to  by  Lord  Strathalian,  is  even  knore  liberal  than  I  should  hare  been 
inclined  to  put  upon  this  bequest. 

The  other  Judges  concurred  in  adhering. 


R^ed  V.  V. 

Stratballaa. 


Opinion  of 
Court. 


.Lords  Ordinary,  Mackenzie,  Moncreiff,      Act.  Rutherfiird  and  A,  Amieraoau      ifwp 
Afacbean,  W.  S.  Agent.  Alt.  Dean  ofFac.  (Hope, J  Scl-GeneroL  (Cmmaf^ 

home,  J  Moncreiff.         Robertson  j-  Spence^  W.  S.  Agents.         T.  Clerk. 

R. 
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22d  May  1835. 


WILLIAM  PAUL,  Trustee  on  the  Sequestrated  Estate 

OF  Edward  Boyd, 
affainst 
WILLIAM  TURNBULL  and  RICHARD  CAMPBELL 

OF  Craigje,  Competing. 

Implied   Conveyance. — Trust. — Heritable   Bond. — Bake- 
rupt. — ( 1.)  Held  that  the  words^  *  together  with  all  right,  tide  <nd 
*  interest^*  Sfc.  contained  in  the  procuratory  of  resignation  in  an  keri-  ■ 
table  bondf  were  sufficient  to  convey  to  the  creditor  the  reoersitmary  : 
interest  of  the  granter  in  a  trust-deed  of  the  lands  contained  in 
heritable  boriS,  exectited  by  his  predecessor,     (2.)  A  banknqpt 
fefi,  having  granted  an  heritable  bond  prior  to  sequestratum,  kdi 
incompetent  for  the  creditor  to  serve  him  heir  on  a  claim  of  sermee  ; 
signed  by  the  bankrupt,  with  a  view  to  obtain  a  preference  ooer  the  ^ 
trustee.  ^ 

On  dlst  May  1787,  the  late  Dr  Boyd  executed  an  entail  of  hn 
estate  of  Mertonhall ;  and  of  the  same  date,  and  referring  to  the  en* 
tail,  he  executed  a  disposition,  which  was  partly  of  the  nature  of  a 
mortis  causa  settlement,  by  which  he,  inter  alia,  disponed  kb 
tate  of  Culbratton  (reserving  his  own  liferent)  to  his  eldest 
John,  (the  institute  in  the  entail,)  ^  or  the  other  heir  of  tailzie  who 
'  may  happen  to  succeed  either  to  him  or  me,  in  virtue  of  the  said 
^  disposition  or  deed  of  tailzie,  or  to  the  heirs  or  assignees  of  the  said 
^  John  Boyd,  as  heir  of  entail.' 

On  14th  June  1794,  Dr  Boyd  executed  a  trust^dispositioii  to 
•his  wife  and  his  second  son,  Edward  Boyd,  jointly,  and,  after  her 
decease,  to  the  said  Edward  Boyd;  whom  failing,  by  death  oriMHH 
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tcoeptance,  to  William  Boyd,  his  third  son ;  whom  failing,  to  James  22  May  1835. 
Boyd,  his  youngest  son ;  containing,  inter  alia,  the  estate  of  Cul-  y^"""^^!^ 
bratton ;  and  declaring,  that  on  the  expiration  of  the  trust-right,  his  bull  and 
trustees  should  be  bound  to  divest  *  in  favour  of  the  heirs  appointed  Campbell. 

*  to  succeed  to  my  said  lands  and  estate,  by  the  deed  of  entail  and 

*  settlement  before  mentioned.'  This  trost-disposition  was  granted, 
inter  alia,  for  payment  of  provisions  already  granted,  and  thereby 
granted,  to  liis  younger  sons,  &c. 

Dr  Boyd  died  soon  after  the  date  of  this  trust-deed,  and  his  wi- 
dow and  Edward  Boyd  (the  trustees  named  in  the  trust-disposition 
in  the  first  instance)  were  infeft  in  the  lands  conveyed  to  them,  in 
July  1794. 

John  Boyd,  the  eldest  son,  survived  his  father,  but  died  soon  af* 
ter,  without  issue,  and  without  making  up  titles,  either  as  heir-at* 
kw  to  his  father,  or  under  any  of  the  deeds  above  mentioned. 

Edward,  the  second  son,  thus  stood  infeft,  as  a  joint  trustee,  under 
the  above  trust-deed,  while  tlie  succession  under  the  deed  of  entaili 
and  the  reversionary  interest  in  the  trust,  opened  to  him.  Intend- 
ing to  complete  his  titles,  inter  alia,  to  Culbratton,  Inward  Boyd 
expede  a  general  service,  as  heir  to  his  father,  with  a  view  to  carry 
the  unexecuted  precept  contained  in  the  disposition  of  1787;  and 
having  taken  infeftment  thereon,  he  afterwards  granted  bonds  and 
other  securities  over  the  lands  of  Culbratton ;  and,  in  particular,  he 
entered  into  the  following  transaction,  out  of  which  the  present 
question  arose. 

Having,  in  1791,  married  Miss  Yule,  who  had  a  sum  of  L.3000 
lecured  to  her  in  the  hands  of  trustees,  he  afterwards  (22d  April 
1822)  borrowed  the  money  from  them,  for  which  be  gave  them  an 
heritable  bond  over  Culbratton. 

As  the  terms  of  this  bond  are  somewhat  peculiar,  it  may  be  pro- 
per to  notice  it  more  particularly.  After  narrating  Edward  Boyd's 
nuurriage  settlement,  acknowledging  payment  of  the  L.dOOO,  and 
an  obligation  of  repayment,  it  proceeds  in  these  terms :   ^  And  for 

*  the  said  Mark  Sprot  and  Sir  William  Douglas,  (the  then  trus- 
'  tees,)  and  the  survivor  of  them,  or  his  foresaids,  their  farther  se* 

*  curity  of  the  foresaid  sums  of  money,  I,  the  said  Edward  Boyd, 
*do  by  these  presents  bind  and  oblige  me,  my  heirs  and  successors, 
'  upon  my  own  proper  charges  and  expenses,  duly  and  lawfully  to 
'  infeft  and  seize  the  said  Mark  Sprot  and  Sir  William  Douglas, 
^  and  the  survivor  of  them,  and  the  heirs  and  successors  and  as^ig- 
^  nees  of  each  survivor,  heritably,  but  under  reversion  always,  in 
'  manner  after  mentioned,  and  in  trust,  for  the  uses  and  purposes 
*  foresaid,  not  only  in  all  and  whole  an  annualrent  of  L.150  ster- 
^  ling,  or  such  annualrent|  less  or  more,  as  by  law  for  the  time 
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Paul  V.  Turn- 
bull  and 
Campbell. 


shall  eflfeir  and  correspond  to  the  said  principal  sum  of  L9080 
sterling,  to  be  uplifted  and  taken  at  the  said  two  term  of  tk 
year/  &c  ^  furdi  of  all  and  whole  that  part  of  the  lands  rf 
Culbratton,  for  some  time  set  in  tack  to  Thomas  Hannay,  botk 
property  and  superiority,  with  the  whole  parts,  pendides  ud 
pertinents  of  the  said  lands,  lying  within  the  parish  of  Penrnog' 
ham,  lordship  of  Galloway,  and  sherifidom  of  Wigton ;  and  tin 
all  and  whole'  (certain  other  lands,)  ^  or  furth  of  any  part  or  po- 
tion of  the  said  lands  and  pertinents,  first  and  readiest  rents,  miill^ 
farms,  profits  and  duties  of  the  same,  but  also  in  all  and  vhok 
the  said  lands,  teinds  and  others  before  specified ;  and  that  by  tis 
several  infeftments  and  distinct  manners  of  holding,  the  one 
thereof,  as  well  with  respect  to  the  infeftments  of  annualrent, « 
to  that  of  property  in  security,  to  be  holden  of  me  and  my  fon* 
saids  in  firee  blench,  for  payment  of  a  penny  Scots  money,  npoi 
the  ground  of  the  said  lanck,  at  the  term  of  Whitsunday  yearlj, 
if  asked  only ;  and  the  other  of  the  said  infeftments  to  be  hohks 
from  me  and  my  foresaids  of  our  immediate  lawful  superiors  d 
the  said  lands,  in  manner  following,  viz.  the  foresaid  infeflmeotrf 
annualrent  in  free  blench,  for  payment  of  a  penny  Scots  monefi 
upon  the  ground  of  the  said  lands,  at  the  term  of  Whitsondif 
yearly,  if  asked  only,  and  the  infefibment  of  property  b  the  oU 
lands  and  others  themselves,  in  security,  as  aforesaid,  by  the  ttM 
tenure,  and  as  freely  in  all  respects  as  I  or  my  foresaids  held,  UH 
or  may  hold  the  same  ourselves ;  and  that  either  by  resignatiooir 
confirmation,  or  both,  the  one  without  prejudice  of  the  other;  but 
in  trust  always,  for  the  uses,  ends  and  purposes,  and  with  and  oih 
der  the  special  provisions  and  declarations  foresaid;  and  for  ex- 
pedlng  the  said  infeftment  by  resignation,  I  hereby  make  anl 
constitute 

and  each  of  them,  my  lawful  and  irrevocable  procurators,  to  thecf* 
feet  after  written ;  giving,  granting  and  committing  to  thennDyfil 
power,  warrant  and  commission,  for  me,  and  in  my  name,  to  oon- 
pear  before  my  immediate  lawful  superiors  of  the  lands  and  okhen 
above  recited,  or  their  commissioners,  in  their  names,  haviogpover 
to  receive  resignations,  and  thereupon  to  grant  new  iofeftmeot^ 
and  with  all  due  reverence  and  humility  as  becometh,  poreJy  aD» 
simply,  by  staff  and  baton,  as  use  is,  to  resign  and  surrender ;  like- 
as  I  hereby  resign,  surrender,  simpliciter  upgive,  oveigive  tiw 
deliver,  not  only  all  and  whole  the  foresaid  annualreot  of  od^ 
hundred  and  fifty  pounds  sterling,  or  such  an  annualreot^  '^^ 
more,  as  shall,  by  law,  for  the  time  effeir  and  correspond  to  tbe 
said  principal  sum  of  three  thousand  pounds  sterling,  to  be  oplin* 
ed  and  taken  at  the  terms,  by  the  proportions,  and  with  the  tens- 
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ly  penalties  before  mentioned,  furth  of  all  and  whole  the  lands,  22  May  183d. 
teinds  and  others  before  described,  with  the  pertinents,  lyiniF  as    ^-^y"*^^ 
aforesaid,  and  here  held  as  repeated  breyitatis  causa,  or  furth  of  ^^ji  ^^^ 
any  part  or  portion  thereof,  readiest  rents,  maills,  £Gurms,  profits  Campbell.    ^ 
and  duties  of  the  same ;  but  also  all  and  whole  the  said  lands, 
teinds,  and  Others  before  specified  themselves,  together  with  all 
right,  title  and  interest  which  I  have,  or  can  pretend  thereto^  or  to 
any  portion  thereof,  in  time  coming,  in  real  security,'  &c. 
The  clause  of  warrandice  is  in  these  terms :  *  Which  annualrent 
above  written,  upliftable  furth  of  the  lands  and  others  above  spe* 
dfied,  and  the  said  lands  and  others  themselves,  and  infeftments 
to  follow  hereon,  I,  the  said  Edward  Boyd,  bind  and  oblige  my* 
self,  and  my  foresaids,  to  warrant  at  all  hands,  and  against  all 
deadly,  as  law  will,'  &c.     There  is  then  an  assignation  to  writs 
and  rents,  and  the  precept  of  sasine  desires  the  bailie  to  <  pass  to 
the  ground  of  the  said  lands  and  others,  respectively  and  succes- 
sively after  others,  and  there  give  and  deliver  heritable  state  and 
sasine,  with  actual,  real  and  corporal  possession,  to  the  said  Mark 
Sprot  and  Sir  William  Douglas,  and  the  survivor  of  them,  or 
his  foresaids,  not  only  of  all  and  whole  the  foresaid  annualrent  of 
one  hundred  and  fifty  pounds  sterling,  or  such  an  annualrent,  less 
or  more,  as,  by  law  for  the  time,  shall  efifeir  and  correspond  to 
the  said  principal  sum  of  three  thousand  pounds  sterling,  to  be 
uplifted  and  taken  at  the  said  two  terms  of  the  year,  &c.  furth 
of  all  and  whole  the  lands,  teinds  and  others,  with  the' pertinents 
before  described,  lying  as  aforesaid,  and  here  held  as  repeated 
brevitatis  causa,  or  furth  of  any  part  or  portion  of  the  same, 
readiest  rents,  maills,  farms,  &c.  but  also  of  all  and  whole  the 
said  lands,  teinds  and  others,  with  the  pertinents  themselves,  in  real 
security  to  the  said  Mark  Sprot  and  Sir  William  Douglas,  and 
the  survivors  of  them,  and  his  foresaids,  of  the  before-mentioned 
principal  sum  of  three   thousand  pounds  sterling,   annualrents 
thereof,  liquidate  expenses  and  termly  failures  before  specified,  if 
incurred ;  and  that  by  delivery  to  the  said  Mark  Sprot  and  Sir 
William  Douglas,  and  the  survivor  of  them,  and  his  foresaids,  or 
to  his  or  their  certain  attorney  or  attorneys,  in  his  or  their  names, 
bearers  hereof,  of  earth  and  stone  of  the  ground  of  the  said  respec- 
tive lands,  and  a  penny  money  for  the  said  annualrent,  and  all 
other  symbols  usual  and  requisite,  to  be  holden  in  manner  before 
mentioned ;  but  in  trust  always,  for  the  uses,  ends  and  purposes, 
and  with  and  under  the  provisions  and  declarations  contained  in 
the  said  marriage  settlement :  Declaring  always,  that  the  said  in- 
feftment  of  annualrent,  and  the  other  infeftments  of  property  in 
security,  are  and  shall  be  consistent,  and  may  be  used  jointly  by 
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92  May  1835.  <  the  Said  Mark  Sprot  and  Sir  William  Douglas,  and  the  surrtvor 

^■•"V""^    *  of  them,  or  his  foresaids,  in  their  option/  &c. 
bull  and       '      ^7  virtue  of  the  above  precept  of  sasine,  the  said  Mark  Sprot 
Campbell.       and    Sir  William' Douglas  were   infeft  in  the  said    annualrenti 
and  lands,  conform  to  instrument  of  sasine  in  their  favour,  dated 
1st,  and  recorded  in~the  Particular  Register  of  Sasines  kept  at  Wig- 
ton,  the  12th  June  1802. 

Edward  Boyd  became  bankrupt,  and  was  sequestrated,  (9tk 
August  1827,}  and  Mr  Paul  was  elected  trustee ;  and  he,  assuoiDg 
that  the  infeftment  in  favour  of  Mr  Boyd,  following  on  the  di^NH 
sition  of  1787,  was  inept,  in  respect  the  service  should  have  been 
to  his  elder  brother,  deceased,  proceeded  to  make  up  titles  to  tke 
estate,  by  charging  him  to  enter  heir  in  special  to  hb  father,  Dr 
Boyd,  and  thereafter  obtained  a  decree  of  adjudication,  uponwhidi 
he  got  a  Crown  charter,  followed  by  infeftment 

On  the  other  hand,  Benjamin  Boyd  and  Mark  Boyd^  sons  of 
Edward  Boyd,  (who  had  been  appointed  trustees  in  the  place  of 
the  original  trustees  under  the  marriage-contract  of  their  parenti,) 
having  also  discovered  that  their  father's  title  was  erroneous,  st* 
tempted  to  cure  the  defect,  by  expeding  a  general  service  in  hk 
favour  as  heir  of  provision  to  his  elder  brother  John.  The  dais 
for  service  was  signed  by  Edward  Boyd  himself,  and  bore  date 
24th  August  1829,  (after  the  sequestration.)  They  then  (2 1st  De- 
cember 1830)  took  infeftment  in  his  favour,  on  the  supposition 
that  this  general  service  would  effectually  carry  the  unexecuted 
precept  in  the  disposition  1787,  and  that  the  title,  thus  made  ap 
in  the  person  of  Edward  Boyd,  would  accresce  to,  and  validate  tk 
foresaid  heritable  bond  granted  by  him  in  1802,  notwithstaodiif 
Edward  Boyd's  sequestration. 

Thereafter  Mrs  Edward  Boyd's  trustees  assigned  their  right,  as 
trustees  under  the  bond,  to  Mr  TumbuU  and  Mr  Campbell,  who, 
with  a  view  to  try  their  right,  now  claimed  a  portion  of  the  price 
of  the  lands  of  Culbratton,  corresponding  to  the  sum  in  the  said 
bond,  as  forming  a  part  of  the  fund  in  medio,  in  a  process  of  mal- 
tiplepoinding  brought  in  the  name  of  Mr  Paul,  the  trustee  under 
Boyd's  sequestration* 

In  the  competition  which  thus  arose,  it  was  admitted,  on  aD 
hands,  that  the  original  title  made  up  by  Edward  Boyd  was  inept; 
but  Paul,  averring  that  the  trust-disposition  of  14th  June  )794V8S 
a  latent  right,  contended,  that  the  title  made  up  by  the  adjadiea- 
tion,  on  the  special  charge  against  Edward  Boyd,  was  the  only  sob- 
sisting  title,  in  respect  that  the  general  service  expede  in  the  pe^ 
son  of  the  bankrupt,  after  sequestration,  was  incompetent,  as  infer- 
ring an  act  done  by  him.     TurnbuU  and  Campbell  at  first  went  to 
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issue  on  these  grounds;  but  they  were  afterwards  allowed  to  add  a  28  May  1835. 
new  plea,  (as  mentioned  in  the  Lord  Ordinary's  note,)  to  the  effect    ^^«^v^^ 
that  the  words  in  the  proeuratory  of  resignation  above  quoted,  ta-  j^  *JJ  an*<i 
ken  in  connection  with  the  rest  of  the  heritable  bond,'  imported  a  Campbell. 
conveyance  of  the  reversionary  right  in  Boyd,  under  the  trust-deed. 
The  Lord  Ordinary  ordered  minutes  of  debate,  and  the  substance 
of  the  argument  for  the  parties  was  as  follows : 

Pkaded  for  Mr  Paul. — It  is  essential  that  the  respondents  should  Trustee's 
establish  a  valid  and  effectual  preference,  as  the  general  adjudica*        '' 
tion  in  favour  of  Mr  Paul,  independent  of  his  feudal  title,  entitled 
him  to  the  whole  estate  of  the  bankrupt,  freed  from  all  securities 
or  preferences  which  wer'e  not  created  or  perfected  prior  to  the  date 
of  his  confirmation.     The  respondent  has  acquired  no  preference  by 
means  of  the  service  of  Edward  Boyd  after  sequestration.    No  man* 
date  for  serving  Edward  Boyd  can  competently  be  implied  in  any  act 
of  his  prior  to  sequestration.    Indeed  this  is  evident,  from  its  being 
considered  necessary  to  obtain  his  signature  to  the  claim.     But  this 
being  a  positive  act  of  the  bankrupt,  subsequent  to  sequestration,  was   . 
plainly  invalid,  according  to  the  doctrine  admitted  by  the  creditors, 
and  recognised  by  the  dissenting  Judges  in  the  late  case  as  to  the 
Dunearn  securities;  Mansfield  v.  Walker's  Trustees,  28th  June 
1833.     The  doctrine  of  accretion  can  have  no  application.    It  is 
held  to  depend  on  the  principle  of  warrandice,  express  or  implied, 
the  law  doing  what  the  granter  is  bound  to  dow     If  a  bankrupt  be 
prohibited  from  doing  any  act  which  can  create  a  preference  after 
sequestration,  it  seems  to  follow,  upon  the  above  principle,  that  no 
preference  can  be  acquired  by  accretion  after  sequestration.     The 
respondents  have  acquired  no  preference,  by  means  of  any  implied 
assignation  in  the  heritable  bond,  of  the  jus  credit!  or  right  to  the 
reversion  of  Culbratton,  supposed  to  be  constituted  in  favour  of 
Edward  Boyd,  under  his  father's  trust-deed  of  1794.     This  would 
evidently  be  to  convert  a  deed  or  contract  intended  for  one  pur- 
pose, into  another  purpose  entirely  different.     The  contract  which 
they  or  their  authors  made  with  Mr  Edward  Boyd  was  entered 
into  with  him  qua  feudal  proprietor  of  Culbratton,  under  the  appa<* 
rent  title  which  then  stood  in  his  person.     The  security  stipulated 
for  was  an  ordinary  heritable  bond  over  the  lands  of  Culbratton; 
The  deed  which  was  granted  was  accordingly  executed  by  Mr 
Boyd,  qua  feudal  proprietor  of  Culbratton,  and  is  in  all  its  heads  and 
clauses  a  simple  heritable  bond  or  warrant  for  iufeftment  in  these 
lands,  and  nothing  more.     Neither  he  nor  the  creditors  then  knew 
of  his  supposed  separate  right  to  the  lands  as  forming  part  of  tlie 
reversion  of  the  trust-estate  under  the  trust-deed  of  1 794,    Although 
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82May^83&  that  trost-deed  has  now  been  found  valid  to  a  certain  efeet,  it  m 
PtiuiV^Turo-  ^^^  ^^  operation,  and  was  totally  unknown,  in  1602.  It  was  Act 
bull  and  in  Complete  abeyance,  Mr  Boyd  having  previously  completed  hit 
Campbell.  feadal  title  to  Culbratton,  in  the  evident  assumption  that  no  tnab* 
Trustee's  right  czisted  ovcr  these  lands.  Accordingly,  the  heritable  bond  d 
1802  makes  no  mention  of  the  trust-deed  of  1794,  and  still  1« 
does  it  contain  an  assignation  of  any  supposed  jus  credit!  or  rigkl 
belonging  to  Mr  Edward  Boyd,  as  the  heir  of  tailzie  in  the  Mertos- 
hall  estates,  to  Culbratton,  as  a  part  of  the  future  reversion  of  tk 
trust>estate. 

The  fundamental  prindples  of  our  conveyancing,  more  eqpeddlf 
so  &r  as  regards  securities  over  real  estates,  are  certainty  and  path' 
licity.     One  great  object  4>f  that  system  b  to  enable  those  parties 
either  by  inspection  of  the  records,  or  examination  of  docnmentB,  im 
ascertain  exactly  the  nature  and  extent  of  the  security  created  kf 
any  particular  conveyance  or  deed.     Now,  try  the  respondeil^ 
present  construction  of  their  security  by  this  test     Is  it  poniUsI 
for  any  person,  learned  or  unlearned  in  law,  reading  the  hsM 
table  bond  of  1802,  to  know  or  suppose  that  it  could  be  beldasti 
valid  assignation  to  the  jus  credit!  supposed  now  to  belong  to  Mi( 
Edward  Boyd,  as  the  heir  of  entail  in  Mertonhall  under  the  trosUi 
deed  of  1794?   Neither  the  trust-deed,  the  right  to  the  reversiosii 
nor  the  Mertonhall  entail,  is  so  much  as  alluded  to  in  the  heritiUiii 
bond.     Supposing  any  third  party  to  have  seen  the  heritable  boo4i 
and  dbcovered  its  invalidity,  he  would,  with  deference,  have  beeo 
quite  entitled  to  attach  Mr  Boyd's  supposed  separate  jus  oediti 
under  the  trust-deed,  holding  the  heritable  bond  totally  ineffeetoih 
as  an  assignation  thereto.     In  order  to  have  constituted  a  valid  aft«i 
signation,  the  deed  would  have  required  to  have  been  in  a  totally | 
different  form,  and  to  have  not  only  mentioned,  but  to  have  express 
ly  assigned  the  right  which  the  respondents  now  claim  under  it  For  I 
example,  in  the  case  of  M'Dowall,  infra,  founded  on  by  the  respon* 
dents,  the  deed  was  framed  for  the  very  purpose  of  conveying,  and  did 
expressly  convey,  the  jus  credit!  or  right  of  reversion  which  fonaed 
the  subject  of  that  competition.      Mr  Boyd's  supposed  right  to 
Culbratton,  as  part  of  the  reversion  of  the  trust^estate,  was  some- 
what peculiar ;  and  to  have  made  a  valid  conveyance  of  that  rigiifc 
considerable  statement  in  hot  and  deduction  of  title  would  hsn 
been  necessary.     But  the  heritable  bond  founded  on  contains  none 
such,  and,  in  short,  has  not  the  semblance  of  an  assignation  to  diat 
right 

There  is  no  averment  or  evidence  that  Edward  Boyd  had  right 
to  Culbratton  as  part  of  the  reversion  of  the  trust-estate.  In  order 
to  have  supported  the  supposed  assignation,  it  would  have  beea 
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Becessary  for  the  respondents  to  aver,  and  of  course  prove  by  com*  22  May  1835^ 
petent  evidence,  that  the  trust  was,  in  1802,  or  at  least  has  now    ^<^v"^ 
been  fully  executed,  that  Culbratton  forms  part  of  the  reversion  of  |,^^  ^^^  ^^'^'' 
the  trust-estate,  and  that  Mr  Boyd,  as  the  heir  under  the  Merton-  Campbell. 
hall  entail,  is  or  was  entitled  to  Culbratton  as  part  of  that  rever-  xrusteea 
sion.     But  there  is  not  only  no  averment  in  all  or  any  of  these  Pieaa.   . 
subjects  on  the  record,  but  there  is  no  evidence,  or  offer  of  evi- 
dence on  the  subject. 

The  alleged  assignation  was  never  completed  by  any  intimation. 
Even  if  the  respon^nts  had  held  an  express  and  valid  assignation 
to  Edward  Boyd's  supposed  right  to  Culbratton,  qua  part  of  the 
reversion,  that  assignation  behoved  to  be  duly  intimated  prior  to  the 
sequestration,  otherwise  the  right  was  transferred  by  the  sequestra-* 
tion  and  act  of  confirmation  to  the  claimant  as  trustee.  The  re- 
spondents do  not  aver  that  there  was  any  intimation,  or  even  at» 
tempt  at  intimation ;  and  indeed  this  could  not  be  expected,  seeing 
that  no  assignation  ever  existed.  All  that  they  say  is,  that  because 
Mr  Edward  Boyd  was  both  the  gpranter  of  the  assignation,  and  the 
trustee  holding  the  right  conveyed,  the  granting  of  the  deed  was 
equivalent  to  intimation.  But  Mr  Edward  Boyd  never  was  infeft 
in  the  lands  as  sole  trustee,  the  trust-disposition  being  in  favour  of 
him  and  Mrs  Boyd  jointly.  Consequently,  in  any  view,  the  alleged 
assignation  would  have  required  intimation  to  Mrs  Boyd,  as  one  of 
the  joint  trustees. 

Answered  by  TurnbuU  and  Campbell. — 1.  The  title  made  up  by  Defenders* 
Mr  Paul  is  utterly  void  and  null ;  whereas  the  heritable  bond  granted  ^^^*''* 
by  Mr  Boyd  is  effectual,  in  respect  that  a  good  title  was  subse- 
quently made  up  in  the  person  of  Mr  Boyd,  which  accresces  to  it. 
It  was  argued  in  support  of  the  first  of  these  positions,  that  the 
fee  was  in  hsereditate  jacente  of  Dr  Boyd  at  the  time  when  the  re- 
spondent completed  his  titles.  Dr  Boyd  having  conveyed  the  fee, 
by  a  mortis  causa  disposition,  to  his  trustees,  who,  in  virtue  of  it, 
were  infeft,  and  these  trustees  being  bound  to  denude  in  favour  of 
the  heirs  named  in  the  deed  of  1787,  it  is  clear,  that  neither  the 
actual  fee,  nor  the  reversionary  interest  under  the  trust,  was  in  the 
person  of  Dr  Boyd.  The  fee  was  in  the  trustees,  and  the  rever- 
sionary interest  was  in  Mr  Edward  Boyd. 

In  support  of  the  second  position  it  was  argued,  that  whenever 
ft  bankrupt  has  granted  a  deed  which  has  not  been  completed  at  the 
dale  of  his  sequestration,  but  which  is  capable  of  being  completed 
by  the  creditor  or  disponee,  such  right  may  be  rendered  effectual 
after  the  sequestration,  the  general  adjudication  in  favour  of  the 
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2d  May  1835.  trustee  not  operating  as  any  bar  to  its  being  so  completed.   Thm, 
^"^V"^    for  instance,  if  a  creditor  or  purchaser  liold  a  disposition  witk  la 

buU  aod^""''  unexecuted  precept  of  sasine,  it  is  competent  for  him  to  take  inief^ 
ment  thereon  after  the  date  of  the  sequestration.  And  in  like  ona* 
ner,  if  an  heir  or  disponee,  without  being  infeft»  conyey  Us  right  li 
a  third  party,  it  is  competent  for  such  third  party  to  complete  Us 
author's  title  by  service  or  infeftment,  so  that  that  title  may  aeeicses 
to  the  conveyance  in  his  favour;  Watsons  v,  Cramond,  31st  Jolj 
1724,  M.  1 180 ;  Earl  of  Selkirk  v.  Lidderdale's  Creditors,  a6th  Jok 
1752,  Elchiesy  voce  Frauds  No.  29;  Mitchell  o.  Fiodlay,  12th  Nsi; 
1799,  M.  voce  Bankrupt^  App.  No.  10;  M^Lagan  v.  M'Lag^ 
21st  May  1800,  M.  App.  1.  Bankrt/ptj  No.  10;  Cormacka.  Aa^ 
derson,  8th  July  1829,  S.  Sf  D.  vol.  vii.  p.  86& 

In  considering  the  application  of  these  cases,  it  must  be  keptii 
view,  that  the  original  defect  in  the  claimants'  right  does  not  ann 
out  of  the  conveyance  by  Mr  Edward  Boyd  to  their  authofs,  InI! 
out  of  a  defect  in  the  title  of  Mr  Edward  Boyd  himself    Nf* 
there  were  two  ways  in  which  this  error  might  have  been  cwreelal 
The  trustees  under  the  marriage-contract  might  either  have  pmi 
ceeded  to  charge  Mr  Edward  Boyd  to  enter  heir  to  his  brotheMI 
otherwise,  relying  on  the  obligations  contained  in  their  bond,  thf 
might  have  presented  a  daim  for  service  in  his  name,  upon  ihiik\ 
a  retour  would  have  been  expede  in  common  form.     The  fsxa$t\ 
mode,  though  more  dilatory  and  expensive,  might  have  beenadopldS 
against  the  will  of  Mr  Edward  Boyd,  and  the  whole  proceetfiflM 
might  have  been  carried  through  without  his  intervention.   M 
the  trustees  resorted  to  the  latter  as  the  least  expensive,  and  A|| 
claimants  conceive  that  it  cannot  be  held  to  be  the  less  effecta4j 
from  the  claim  of  service  being  presented  in  the  name  and  with  Al 
signature  of  Mr  Boyd,  seeing  that  the  same  object  could  have  beet 
attained  without  his  actual  interference,  by  means  <rf  another  faii' 
of  procedure  which  was  equally  open  to  them. 

There  is  yet  another  principle  in  law,  which  seems  wiiollf  •' 
neutralise  the  supposed  effect  of  the  sequestration ;  for,  if  it 
be  shewn  that  the  respondent  can  in  no  way  complete  bis  tids 
the  lands  of  Culbratton,  so  as  to  enable  him  to  give  a  valid  title 
a  purchaser,  without,  in  tho  first  instance,  completing  the  tide 
Mr  Edward  Boyd,  the  claimants  submit,  that  the  claim  under 
heritable  bond  must  be  sustained,  upon  the  plea  of  frustra  pede 
mox  est  restituturus. 

2.  In  regard  to  the  new  plea,  already  alluded  to,  it  was 
It  is  admitted  on  all  hands,  that  the  reversionary  interest 
the  trust-deed  was  vested  in  Mr  Boyd  at  the  date  of  the  booi 
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18  now  a  settled  rale  of  law,  that  sach  a  right  ig  transmissible,  that  22  May  1835. 
it  may  be  made  available  as  a  fund  of  credit,  and  that  it  may  be    ^^^y^^ 
assigned  in  security  for  debt     It  is  likewise  settled  law,  that  con-  ^uiund^""" 
yeyances  of  such  rights,  when  duly  completed,  are  preferable  in  a  Campbell* 
competition  with  a  trustee  on  a  sequestrated  estate,  where  the  pj^^^* 
sequestration  has  been  awarded  subsequently  to  the  completion  of  Pleaa. 
the  conveyance. 

These  points  were  solemnly  decided  in  the  case  of  Russell  v. 
M'Dowall  and  Selkirk,  6th  Feb.  1824,  F.  C.  There  was  a  diffi- 
culty in  that  case,  arising  from  the  circumstance  that  the  funds  were 
liferented  by  a  widow  at  the  date  of  the  assignation,  and  that  the 
reversionary  right  could  not  be  made  available  to  the  creditors  till 
after  her  death.  But  there  is  no  such  difficulty  in  the  present  in- 
stance, as  the  reversionary  interest  had  fully  vested  in  Mr  Edward 
Boyd  long  prior  to  1802. 

It  may  be  very  true  that  the  heritable  bond  was  granted  under 
the  impression  that  Mr  Boyd  was  the  absolute  proprietor  of  the 
lands,  and  that  many  of  its  clauses  are  framed  with  that  view;  but 
this  is  immaterial.  The  question  is  not,  whether  the  bond  was  framed 
under  an  erroneous  impression  as  to  the  nature  of  Mr  Boyd's  rights, 
but  whether,  as  it  now  stands,  it  can  embrace  all  right  and  interest 
which  he  had  in  the  lands.  Now,  the  terms  of  the  bond  are  de- 
cisive on  this  point  It  not  only  contains  an  obligation  to  infeft' 
and  seise  the  claimants'  authors  in  an  annualrent  out  of  the  lands, 
but  likewise  conveys  to  them  the  lands,  teinds  and  others  them- 
selves, with  all  right,  title  and  interest  which  he  had  in  them ;  and 
it  is  repeatedly  declared  throughout  the  deed,  that  both  securities 
shall  be  effectual  to  the  grantees,  and  that  the  one  shall  be  without 
prejudice  to  the  other. 

It  is  said  that  the  claim  cannot  be  sustained  on  the  ground  now 
under  consideration,  because  it  would  be  sustaining  it  on  a  different 
contract  from  that  which  was  in  the  contemplation  of  the  parties  in 
1802.  There  is,  however,  no  soundness  in  this  argument  The 
contract,  under  which  the  advance  was  made  to  Mr  Boyd  in  1802, 
was  the  ordinary  contract  of  loan,  qualified  with  the  condition,  that 
he  should  grant  additional  security  for  the  repayment  of  it  The 
security,  indeed,  which  was  in  the  immediate  view  of  the  parties, 
was  a  proper  heritable  bond  over  his  estates;  but  if,  through  a  de- 
fect in  his  title,  it  cannot  be  made  available  in  the  precise  form  that 
was  contemplated,  yet  if  the  deed  nevertheless  accomplishes  the 
same  object,  by  validly  and  effectually  transferring  to  the  claimants 
the  same  subject,  though  under  the  character  of  a  reversionary  in- 
teresty  it  never  can  be  said  that  there  is  any  variation  in  the  sub- 
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22  May  1835.  staDce  of  the  contract.     The  subjects  affected  by  the  secarity  are 

^^V^*^    the  same ;  and  so  are  the  rights  of  the  claimaDts  to  apply  them  in 

buU  »id  "™"  payment  of  their  debt.     Id  addition  to  which,  the  reveraonary  in- 

Campbell.       terest  is  truly  the  minor  right  which  is  involved  in  the  larger  and 

Defenders'      ™^^^  important  right  of  full  proprietor;  and  a  deed,  though  framed 

Pleas.  for  the  purpose  of  carrying  the  latter,  may  equally  receive  effect 

as  a  valid  transference  of  the  former,  provided  there  is  nothing  in 

the  technical  phraseology  employed,  (and  there  is  nothing  of  the 

kind  in  the  present  instance,)  which,  either  in  express  terma^  or  by 

necessary  implication,  restricts  its  operation  to  the  conveyance  of 

the  full  right  of  the  feudal  property. 

The  argument  founded  on  the  danger  of  introducing  uncerCaintj 
into  the  system  of  records,  if  such  a  deed  were  to  be  received  as  a 
conveyance  of  the  jus  crediti  under  tlie  trust,  is  scarcely  entitled  to   ; 
an  answer.     If  any  one  wishing  to  transact  with  Mr  Edward  Boyd 
bad  consulted  the  records,  he  would  have  seen  there  the  heritaUe    - 
security  in  favour  of  the  claimants'  authors;  and  it  is  difficalt  to  see   ! 
on  what  ground  he  could  have  complained  of  the  uncertainty  of  the   ! 
records,  if,  after  receiving  this  information,  he  had  chosen  to  make  • 
advances  to  him  in  reliance  on  his  property  being  disenenmbered. 
But,  says  the  respondent,  supposing  the  creditor  to  have  discovered 
the  invalidity  of  his  bond,  it  would  have  been  very  hard  to  have  de- 
prived him  of  the  benefit  of  those  measures  which  he  might  hare 
taken,  calculating  on  this  blunder,  to  make  his  own  debt  effectoaL 
In  truth,  however,  there  is  no  hardship  in  the  case ;  for  he  might 
have  known  that,  at  any  time,  the  claimants  might  have  charged   ^ 
Mr  Edward  Boyd  to  enter  heir  to  his  brother,  and  in  this  way  to    ^ 
have  completed  his  title,  for  the  purpose  of  making  it  accreace  in 
favour  of  their  own  title ;  and  further,  he  could  have  had  little  res-    ; 
son  to  complain,  if,  in  a  competition  such  as  is  here  supposed,  it   | 
should  turn  out  that  the  instrument  granted  by  Mr  Boyd,  thoi^  j 
not  effectual  as  a  proper  heritable  bond,  was  yet  sufficiently  com-    | 
prehensive  in  its  terms  to  convey  an  inferior  right  in  the  aubjedi,    | 
which  would  have  the  effect  of  preserving  to  the  claimants  a  ooin- 
plete  security  over  them. 

Another  objection  is,  that  Mr  Edward  Boyd  had  no  right  to  the 
reversion  of  the  estate,  because  it  does  not  appear  that  the  trust  has 
ever  been  executed.  It  must  be  obvious  tliat  any  inquiry  as  to  the 
execution  of  the  trust  is  altogether  unnecessary.  If  indeed  any 
of  the  parties  having  a  beneficial  interest  in  the  trust-estate  were 
to  come  forward  and  state,  that  they  were  preferable  to  the  claioi- 
ants,  inasmuch  as  their  claims  under  the  trust  had  never  been  set^ 
tied,  such  a  statement  coming  from  them  would  require  to  be  at- 
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tended  to.    But  the  respondent  can  state  no  such  interest;  he  does  28  May  1S35. 
not  represent  either  the  creditors  of  the  late  Dr  Boyd,  or  the  ere-    ^'•**v^^^ 
ditors  of  the  trust;  and,  in  truth,  there  are  none  such  in  existence,  i^^i"^^'^  ^^' 
And  it  is  therefore  a  sufficient  answer,  in  a  question  with  the  re-  Campbell, 
spondent,  to  say,  that  the  reversionary  interest  in  the  lands  of  Cul-  p^J^j^dm* 
bratton  was  vested  in  Mr  Edward  Boyd  in  1802,  and  that  it  was  Pleas. 
conveyed  by  him  to  the  authors  of  the  claimants.     If  evidence  of 
the  execution  of  the  trust  were  required,  the  proceedings  in  the  pre- 
sent process  of  multiplepoinding  afford  it.     The  very  object  of  this 
process  is  to  divide  the  price  of  Culbratton  among  all  concerned ; 
and  as  all  the  claims  upon  it  are  disposed  of,  except  the  present  one, 
the  fact  is  proved  beyond  all  dispute,  that  all  the  purposes  of  the 
trust  have  long  since  been  fulfilled. 

With  regard  to  the  objection,  that  the  conveyance  was  never  in- 
timated, there  are  two  very  obvious  answers ;  Isty  The  conveyance 
was  subsequently  clothed  with  infeftment,  and  the  infeftment,  which 
was  duly  recorded,  was  sufficient  intimation ;  and,  2dly,  As  the  con- 
veyance was  granted  by  Mr  Boyd  himself,  no  special  intimation 
was  necessary,  as  he  himself  was  the  trustee ;  TumbuU  v,  Stewart 
and  Inglis,  12th  June  1751,  M.  868. 

« 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the  sub- 
joined note : 

<  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties, 

*  allows  the  additional  plea  in  law  for  William  Turnbull  and  Richard 

*  Campbell  to  be  added,  and  made  part  of  the  record ;  and  having 
'*  considered  the  revised  minutes  for  the  parties,  productions  and 

<  whole  process,  sustains  the  claim  of  the  said  William  Turnbull  and 

<  Richard  Campbell,  in  right  of  the  trustees  of  Mrs  Boyd ;  ranks 
'  and  prefers  them  upon  the  fund  in  medio  in  terms  of  their  claim, 

*  and  decerns  in  the  preference  accordingly,  and  finds  no  expenses 

<  due.' 

Note. — *  This  case  is  attended  with  difficulty,  and  it  is  not  with- 

*  out  hesitation  that  the  Lord  Ordinary  has  preferred  the  claimants, 

*  Messrs  Turnbull  and  Campbell,  as  in  right  of  the  trustees  for  Mrs 
'  Boyd.     The  interlocutor  proceeds  upon  the  following  grounds : 

*  It  is  admitted  that  the  title  of  Edward  Boyd  to  the  lands  of 

*  Culbratton,  made  up  by  general  service  to  his  father,  Dr  Boyd, 

*  was  inept,  and,  consequently,  that  the  infeftment  of  the  trustees 

*  on  the  heritable  bond  by  Edward  Boyd  in  their  favour  was  inept 
'  also.     The  Lord  Ordinary  is  clearly  of  opinion,  that  the  attempt 

*  by  the  trustees  to  complete  the  title  of  Edward  Boyd,  after  his 
'  sequestration,  was  ineffectual.     The  heritable  bond  contained  no 

*  express  mandate  to  infeft  him  as  heir  to  his  brother  John,  and  it 
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cannot  be  held  as  an  implied  mandate  to  that  effect  Again,  be 
had  no  power  after  his  sequestration  to  grant  such  a  mandate,  m 
he  would  thereby  have  bestowed  a  preference  on  the  penood 
creditor,  to  the  prejudice  of  all  the  rest 

^  On  the  other  hand,  it  is  thought  that  Paul,  the  judidal  trostee 
under  Boyd's  sequestration,  has  not  completed  a  valid  Utle  to  thoe 
lands,  Dr  Boyd  being  not  only  denuded  of  them  for  the  porpoNi 
of  the  trust,  but  having  conveyed  away  the  reversionary  right  after 
the  purposes  of  the  trust  had  been  fulfilled. 

*  The  case  in  this  view  resolving  into  a  competition  of  peisooal 
rights,  it  will  be  observed  that  the  heritable  bond  in  &vour  of  Mb 
Boyd's  trustees  contains  a  conveyance  in  general  terms  suit 
ciently  broad  to  carry  Mr  Boyd's  jus  crediti,  or  right  of  nm^ 
sion,  to  the  estate  of  Culbratton.  It  not  only  binds  Edward  Bojd 
to  infeft  the  trustees  in  the  lands,  teinds,  &a,  but  procaratorys 
granted  for  resigning  the  lands,  teinds,  &c.  together  toitA  off  ri^ 
title  and  interest  which  the  grantor  has,  or  can  pretend  tbenl^ 
or  to  any  part  or  portion  thereof  in  time  coming,  in  real  secaritr 
and  more  sure  payment  of  the  principal,  interest,  expenses  aal 
penalties.  But  even  if  this  bond  were  not  to  be  constnied  • 
expressly  assigning  the  jus  crediti  of  Edward  Boyd,  it  most  be 
held  as  an  implied  assignation  to  that  right,  agreeably  to  the  (k- 
cision  in  the  case  of  Dewar,  March  1686,  in  which  an  apprise^ 
uninfeft,  having  infeft  his  wife  in  an  annualrent  of  the  apprised 
lands,  she  was  preferred  to  an  adjudger  of  her  husband's  right,  a 
the  ground  that  her  infeftment,  though  otherwise  invalid,  was  t» 
be  held  an  implied  assignation  of  the  apprising.  There  are  odier 
decisions  to  the  same  effect 

<  It  has  been  objected  by  the  judicial  trustee,  that,  holdiagdie 
heritable  bond  an  assignation  of  the  jus  crediti,  it  is  ineffectoal^ 
not  being  completed  by  intimation.  But  the  answer  appean 
satisfactory :  l^^.  That  no  intimation  to  Edward  Boyd  was  oeees- 
sary,  as  he  was  not  only  grantor  of  the  bond,  but  one  of  the  tnn- 
tees  under  his  father's  trust-disposition,  and  therefore  not  only 
the  cedent,  but  a  debtor  in  the  right  assigned.  With  regard  t» 
the  other  trustee,  Mrs  Boyd,  the  registered  infeftment  upon  the 
bond,  as  an  instrument  of  possession,  may  be  held  equivalent  ta 
intimation. 

<  There  is  no  plea  in  law  in  the  record,  tliat  the  heritable  bos' 
is  to  be  held  an  assignation  of  Edward  Boyd's  jus  crediti  under 
the  trust;  but  the  facts  stated,  and  deeds  referred  to,  raised  tbat 
plea,  and  therefore  the  Lord  Ordinary  allowed  it  to  be  added.' 


Mr  Paul  reclaimed^  and  at  the  advising,  Graham  BeU^  for  the  tros- 
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tee,  confined  bis  argumeot  to  the  question,  whether  the  heritable  82  May  1835; 
bond  in  1802  conld  be  held  effectual  to  the  respondents  as  a  con- 
veyance of  the  reversionary  interest  which  Edward  Boyd  had  un-  ^^^u  ^^^ 
der  the  trust-deed ;  and  the  Court,  without  hearing  counsel  for  the  Campbell. 
respondents,  unanimously  adhered.  judgment. 

Lord  Balgray. — It  is  quite  dear  that  both  the  heritable  titles  in  Opinion  of 
the  persons  of  the  cbumants  have  been  erroneously  made  up ;  and  ^^^ 
the  only  question  is,  whether  the  general  words  of  conveyance  in 
the  heritable  bond  are  sufficient  to  carry  the  reversionary  interest, 
which,  at  the  date  of  it,  was  vested  in  the  grantor,  under  the  trust* 
deed  of  1794.  I  at  first  had  some  doubts  upon  the  point,  from  the 
drcumstance,  that  this  right  was  evidently  not  in  the  contempla* 
ticn  of  the  parties  at  the  time :  But  looking  to  the  broad  and  gene- 
ral terms  of  the  conveyance,  whereby  all  right,  title  or  interest 
which  the  grantor  had  in  the  lands  were  expressly  assigned,  and 
to  the  cases  and  authorities,  I  am  satisfied  that  the  right  in  qnes- 
tion  was  completely  transferred  to  the  grantor.  Besides  the  case 
of  Dewar,  referred  to  by  the  Lord  Ordinary,  the  principle  recog-* 
nised  in  the  cases  of  Erskine  v.  Hamilton,  19.  Dec  1710,  iif.  2846, 
and  of  Riddle  v.  Riddle,  4.  Jan.  1766,  Kameis  SeL  Dec  p.  311, 
M.  13,019,  are  directly  applicable. 

The  Lord  President  concurred,  and  in  addition  to  the  cases  refers' 
red  to  by  Lord  Balgray,  he  called  the  attention  of  the  Ck>urt  to  the 
later  decisions  in  the  case  of  Russell  v.  M^Dowall,  supra,  and  more 
particularly  to  the  case  of  Harper  v»  Gordon's  Trustees,  4th  Dec. 
182L  (His  Lordship  here  read  from  notes  of  the  opinion  which  he 
had  delivered  in  that  case  as  follows) :  *  The  question  there  wnsj 

*  whether  a  jus  crediti  under  a  trust-deed  could  be  conveyed  without 

*  making  up  a  title ;  and  the  circumstances  were,  that  Mr  Tait  being 

<  fendally  vested  in  the  lands  of  Craig  and  Corse,  conveyed  them^ 

*  by  a  tr08t*deed,  to  two  persons,  whom  failing,  to  such  trustees  as 

<  should  be  named  by  the  Sheriff  of  Dumfries. 

'  Accordingly,  the  trustees  having  failed,  the  parties  interested 
^  applied  to  the  Sheriff,  who  named  the  Sheriff-clerk  and  another  to 

*  be  trustees.    There  were  various  purposes- of  the  trust,  but  those 

*  on  which  the  question  turned  were,  <  5th,  That  as  soon  after  the 
^  decease  of  the  said  Mai^aret  Tait,  my  daughter,  as  the  heir  of 
'^  her  body,  if  a  male,  shall  arrive  at  majority,  or  female  at  that  age^ 
^  or  be  married,  the  trustees  shall  denude  in  favour  of  such  heirs. 
*^  6/A,  In  case  of  the  decease  of  my  said  daughter  without  leaving 
*^  issue  descending  of  her  body,  the  trustees  to  denude  in  &vour  of 
*^  the  grantor's  heirs  whatsoever.'  Margaret  Tait,  however,  left  a 
'  son,  Robert  Gordon  of  Craig,  who  survived  majority,  and  her 

*  many  years.     On  his  majority,  the  trustees  appointed  by  the 
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Sheriff  appear  to  have  abandoned  the  snbject  to  hia ;  hut  dwf 
never  were  infeft,  nor  did  he  ever  make  up  a  feudal  tide  to  tb 
estate.    He  conveyed,  by  disposition,  all  his  property,  heritable  ud 
personal,  and  especially  these  lands  of  Corse  and  Craig,  in  tm^ 
for  a  variety  of  purposes,  in  favour  of  certain  trustees,  who  nM 
an  action  of  declarator  and  adjudication,  to  have  it  found,  JU^ 
That  the  right  to  these  lands,  under  Mr  Tatt's  tiwt-deed,  mrei^ 
ed  in  Robert  Gordon ;   2£//y,  That  heirs  not  being  mentiooc^ 
the  trust  had  &llen  by  the  non-acceptance  of  the  trust,  and  the 
death  of  the  trustees ;  and,  Sdly^  That  the  lands  should  be  al* 
judged  to  belong  to  the  respondents,  as  the  trust-dispraees  of 
Robert  Gordon.     In  this  action,  the  heirs-at-law  of  Mr  Tait  ap- 
peared, and  pleaded,  that  as  Robert  Gordon  had  never  made  np 
aiiy  title,  he  had  no  power  to  convey  the  lands,  which  thcirfbie 
remained  in  hereditate  jacente  of  old  Tait,  and  necessarily  Ml  to 
them,  as  his  heirs-at-law.     The  Lord  Ordinary  preferred  tht 
trustees,  in  respect  that  the  jus  crediti  under  the  trust^eed  Test- 
ed in  Robert  Gordon  without  a  service,  and  could  be  TsBdlf 
conveyed  by  him ;  and  in  this  interlocutor  I  concurred.   It  is  qoiti 
settled  law  that  such  a  right,  under  a  trust-deed  or  marriage-coa> 
tract,  is  not  a  right  of  succession,  but  a  jus  crediti,  and  that  it 
vests  and  transmits  without  a  service,  to  the  person  in  the  right  of 
it  at  the  time ;  and  the  very  case  of  the  mode  of  taking  it  np  bj 
the  person  interested,  on  failure  of  the  trustees,  was  carefully  eoo- 
sidered  by  the  Court,  in  the  case  of  Drummond  v.  Mackeaxie  of 
Redcastle,  dOth  June  1758»  Kam.  SeL  Dec.^  where  the  Court  fonad, 
that  where  the  trust-estate  was  thus  left  in  medio,  (and  itva 
there  also  heritable,)  the  proper  mode  of  making  up  a  feudal  tide 
was,  for  the  party  having  the  interest  under  the  trust-deed  to 
bring  such  a  declaratory  adjudication :  That  as  Tait,  the  oi%i- 
nal  trustee,  might  have  brought  an  action  against  the  trustee  (o 
denude,  so  an  assignee  from  him  must  ha:ve  the  same  right;  and 
if  the  trustee  be  dead,  then  such  adjudication  comes  in  place  of  it 
The  notion  that  Robert  Gordon  should  have  made  up  a  title  by 
service  was  quite  wild.      He  was  the  creditor  .under  the  tM^ 
deed,  and  had  right  to  call  the  trustees  to  account;  and  so  it  bad 
been  found  over  and  over  again.     And  although  such  a  jus  creditii 
as  relating  to  an  heritable  subject,  might  descend  to  the  heir,  yet 
it  was  so  &r  of  a  moveable  nature,  and  so  little  the  sobjectof 
a  service,  that  it  was  found,  that  the  interest  and  jus  crediti  of 
a  truster  to  call  the  trustees  to  account  for  the  proceeds  of  tt 
heritable  subject,  was  attachable  by  arrestment,  and  not  by  iaU* 
bition  ;  Wilson  v.  Smart,  31st  May  1809 ;  but  whether  heritsbb 
or  moveable,  quoad  succession,  it  was  settled  law,  that  it  eqoaliy 
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rested  withoat  a  service ;  and  if  it  vested  without  a  service,  it  88  May  1835. 
ni^ht  be  assigned  or  disponed,  as  the  case  might  be.'  ^^^V^ 

On  the  principles  recognised  in  the  above  case,  his  Lordship  Jjfn'.n'^i'^"™" 
kooght  that  the  interlocutor  of  the  Lord  Ordinary  was  well  found-  Campbell. 
d.    Althoogh  this  particular  right  may  not  have  been  in  the  con-  ^  .^.^^  ^^ 
enphtion  of  the  parties  at  the  time,  the  object  and  effect  of  the  Court. 
icaeial  clause  in  question  is  to  carry  all  right  which  may  at  any 
hne  emerge  in  the  person  of  the  granter. 

Lord  Mackenzie  and  Lord  GiUies  also  concurred. 

The  Court  therefore  adhered.  Judgment 

M  CMkMiWy  Ordinary.         For  the  Truttees,  Orakam  BeB,  Alt  Andtnoiu 

Wm,  Simart,  W.  &  and  Todf^EUl,  W.  S.  Agenta.        2>.  Clerk. 

c. 


SECOND  DIVISION. 

No.  CVL  Q2d  May  1835. 

ROBERT  ROBERTSON 
offoitut 
ANDREW  ANGUS. 

IBoucE.— Stat.  7.  and  8.  Geo.  IV.  a  IIQ.  —  Found  ihatj  by  Ae 
temu  of  Ike  Leith  Police  Act,  the  property  of  pig  dung^  wiAin  the 
bmmdi  described  in  the  statute^  is  vested  in  the  Commissioners  of 
PoUesj  and  may  be  appropriated  by  them  towards  the  purposes  of 
theecL 

Brthe  7.  and  8.  Geo.  IV,  c.  112,  (The  Leith  Police  Act,)  an- 
^sect  14.  it  is  enacted,  <  That  nothing  in  this  act  shall  be  con- 
'itnied  to  take  away  from,  or  to  deprive  any  person  of  any  power, 
'tide  or  interest,  patrimonial  or  pecuniary,  civil  or  feudal,  or  of 
'ttiy  other  description  whatsoever;  but  all  such  powers,  &c.  are 
'  beieby  reserved,  as  ample  and  endre  as  if  this  act  had  not  been 
'paned.' 

By  sect  S5.  the  commissioners  are  hereby  authorised  to  appoint 
t&  inteodsnt,  and  all  other  persons  necessary  towards  the  execu- 
tioQ  of  the  act,' and  to  remove  such  officers  at  pleasure,  to.  fix  the 
Wk\m  of  watchmen,  scavengers,  &c.  and  the  wages,  and  to  in- 
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S2  May  1835.  crease  or  diminish  their  number,  as  they  shall  see  cause;  to 

^"^V^^  orders  and  regulations  (not  being  contrary  to  law,  or  inoouitteDt 
Anffus?^'*  ^*  with  the  provisions  of  diis  act,)  relative  to  the  widenmg  or  ifflpn- 
ving  the  streets,  ways  and  passages  within  the  district,  eaioewaf- 
ing  and  paving,  and  lighting,  watching,  cleansing,  goardiBg  vai 
patrolling  the  same,  constructing  common  sewers,  purchaaiog  wd 
maintaining  the  fire-engines,  and  to  exact  penalties  for  enfaidag 
such  orders  and  regulations. 

By  sect  62,  it  is  enacted,  <  That  the  moneys  arinng  from  die 

*  foresaid  assessment,  and  the  property  of  the  lamps,  lamp-poitoaBd 

*  irons,  and  also  all  the  dust,  dung,  ashes  and  fuilzie,  and  other  ma- 

*  terials,  (excepting  always  stable  and  byre  dung,  and  the  iuiine 

*  and  refuse  of  slaughter-houses,)  within  the  bounds  before  descri- 

*  bed,  and  all  and  singular  other  matters  and  things  acquired,  &e. 

*  by  the  commissioners,  in  pursuance  of  the  powers  hereby  granted 

<  shall  be,  and  the  same  are  hereby  vested  in  the  conunisaoB* 

<  ers,  for  the  uses  and  purposes  before  and  after  mentioned ;  ui 

*  all  such  moneys  shall  be  applied,  laid  out  and  expended  in  paving 

<  causewaying,  lighting,  sweeping,  cleansing,  guarding,  watching  ! 

<  and  patrolling  the  different  streets,  roads,  lanes,  wynds,  chnei 

<  and  others,  and  in  widening  and  improving  the  streets,  &a  vitUi 

*  the  bounds  of  police,  and  in  constructing  proper  sewers  or  dnioi 

<  in  all  places  requiring  the  same,  and  in  purchasing  and  muntaiiH 

*  ing  fire-engines,  and  in  defraying  the  expense  of  the  police  eiti> 

<  blishment  within  the  town  and  district  aforesaid,  in  paying  smt- 

*  able  salaries  to  the  assessors,  clerk,  collector  and  treasurer,  and  to 

<  £he  intendant,  watchmen  and  other  officers  to  be  appointed  in  iM* 

<  ner  directed  by  this  act,  and  in  defraying  the  necessary  expeBta 

<  incurred  by  them  in  the  execution  of  the  duty  of  their  reqpecdre 

*  offices,  and  the  other  necessary  charges  and  expenses  of  the  sftn* 

*  said  establishment.' 

By  sect.  84.  the  commissioners  are  authorised  annually  to  ip- 
point  an  intendant,  and  also  from  time  to  time,  as  they  shall  jndg^ 
necessary,  appoint  such  a  number  of  watchmen  and  other  oiees 
as  may  appear  to  them  to  be  requisite,  or  to  order  and  direct  At 
said  intendant  to  appoint  the  said  watchmen,  for  guarding,  ffb^ 
ling  and  watching  tiie  different  streets  within  the  bounds,  in  sack 
a  manner,  and  under  such  rules  and  regulations  as  to  the  conoiB- 
sioners  shall  appear  proper. 

By  sect  93.  it  is  enacted,  diat  the  commissioners  shall  appoint 
paviors,  scavengers,  &c.  for  paving,  causewajring,  sweeping  ^ 
cleansing  the  said  streets,  &c.  or  to  contract  with  any  peisoo  (tf 
these  purposes,  and  to  remove  the  dung  and  fuilsie  thereof  to  socl 
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place  as  they  shall  deem  least  offensive  to  the  inhabitants ;  with  22  May  1835. 

power  to  rent  or  purchase  depots  for  that  pnrpose  within  or  with-    ^^•V^^ 

oat  the  bounds,  and  to  make  and  enact  such  rules  and  regulations  ^^^"  ^* 

as  they  shall  from  time  to  time  consider  necessary  and  proper  for 

their  order  and  government,  for  regulating  the  time  and  manner  of 

paving,  sweeping,  and  cleansing  the  different  streets,  &c.  withio 

the  said  district,  and  for  prohibiting  and  preventing  the  inhabitants 

from  throwing  out  and  laying  down  upon  the  said  striaets,  roads, 

lanes,  doses,  and  other  places,  any  dung,  ashes,  filth,  rubbish,  stones, 

or  other  nuisance,  and  generally  for  the  enforcement  and  execution 

of  this  act. 

By  sect  100.  it  is  enacted,  that  every  person  who  shall  throw 
out  or  lay  down  upon,  or  cause  to  be  thrown  out  or  laid  down  up- 
on  any  street,  road,  lane,  wynd,  close  or  passage  within  the  <&trtct 
aforesaid,  any  stones,  lime,  rubbish,  ashes,  dung,  filth,  refuse  of  ve- 
getables, or  any  thing  else  whatever  which  may  be  considered  a 
nuisance  or  annoyance  at  any  time  or  in  any  manner,  or  who  shall 
shake  or  dust  any  carpet,  rug,  crumb  doth,  or  other  article,  either 
upon  such  street,  road,  lane,  wynd,  close  or  passage,  or  from  any 
window,  stair,  or  other  place  within  the  district,  (except  as  shall  be 
permitted  by  the  regulations  which  may  be  made  by  the  comnuasion- 
ers,)  or  who  shall  collect  any  dung,  ashes  or  fuilzie,  or  any  thing  which 
may  be  considered  a  nuisance,  either  upon  any  of  the  said  streets, 
roads,  lanes,  wynds,  closes  or  passages,  or  upon  any  place  within 
the  limits  of  this  act,  shall,  for  every  offence,  forfeit  a  fine  not  ex- 
ceeding twenty  shillings  sterling,  and  that  besides  being  obliged,  if 
required,  to  remove  the  articles  so  thrown  or  laid  down,  or  to  pay 
the  expense  incurred  in  removing  the  same. 

By  sect  1 16.  it  is  enacted,  that  every  person  who  shall  suffer 
any  hogs  or  pigs  belonging  to  them  to  stray  loose  within  the  said 
district,  or  any  part  thereof,  such  person  or  persons  shall  forfeit  and 
pay  the  sum  of  five  shillings  for  each  offence. 

Sect  136.  authorises  the  intendant  to  insist  for  the  Kmoval  of  all 
nuisance  within  the  limits  of  the  police,  &c 

Sect  150.  antiiorises  the  comnnssioners  to  sue  and  be  sued  in 
name  of  their  clerk. 

In  virtue  of  the  powers  in  the  act,  the  commissioneiB  made  bye- 
laws  to  this  effect,  viz.  6.  That  carts  employed  in  carrying  away 
soil  being  ordered  to  go  through  the  whole  bounds,  every  frunily 
will  daily  remove  their  ashes  and  other  nuisance  to  the  said  carts  at 
the  ringing  of  the  cart-bells :  That  no  cattie,  horses,  swine  cat  poultry 
shall  be  dlowed  to  go  at  large ;  neither  shall  it  be  allowable  to  keep 
and  rear  swine  within  the  bounds  of  police,  where  the  same  may 
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22  May  1835.  ^^  &n  aonoyance  in  any  manner  of  way  to  the  neighbonrliood,  nor 
V^»y-^i^    to  collect  and  accumulate  the  dung  and  filth  of  pig-styes ;  bot  aD 
Robertson  v.   gueh  dung  and  filth  shall  be  removed  and  delivered  up  daily  to  the 
"^"^  carts  employed  in  taking  away  the  common  refuse  of  the  town. 

In  the  tack  of  the  police  dnng^  by  the  commissioners  to  their 
present  tacksman  there  is  this  obligation :  <  And  moreover,  the 

*  said  James  Waldie,  the  tacksman,  binds  and  obliges  himself  sad   '' 

*  his  foresaids,  to  sweep,  cart  away,  and  keep  at  all  times  deas, 

*  to  the  satis&ction  of  the  said  commissioners,  their  committee,  or 

^  any  person  or  persons  whom  the  said  commissioners  or  committee  ' 

<  may  appoint,  the  whole  streets,  roads,  pavements,  gutters,  lanc^ 

*  closes,  and  other  places  belonging  to  or  connected  with  the  streeti 
'  within  the  bounds  of  police ;  and  for  this  purpose,  and  for  the  pu^ 

*  pose  of  collecting  into  heaps  or  huts,  and  carting  away  and  clet^ 

*  ing  the  streets,  roads,  pavements,  gutters,  lanes,  closes,  and  other 

*  places  of  the  said  dung  and  fuilzie,  to  keep  a  sufficient  number  tf  \ 

*  able-bodied  men,  furnished  with  brooms,  wheelbarrows,  andodier  ^ 

<  necessary  implements,  and  a  sufficient  number  of  good  stout  hone%  i 

<  carts,  and  carters  to  do  the  work,'  &c. 

On  the  29th  August  1834,  Robertson,  farmer  at  Woolmet,  hano;  ] 
purchased  a  cart  load  of  pigs'  dung  from  a  person  who  kept  some  I 
pigs  in   Coalhill,  a  densely  peopled  part  of  the  town  of  Leith, 
his  servants  were  conducting  the  cart  containing  the  dung  along  ; 
Duke  Street  of  Leith ;  and  when  on  the  Eklinbnrgh  side  of  tbt  | 
street,  and  beyond  the  bounds  of  the  Leith  police,  (as  was  alleged,)  | 
the  horse,  cart  and  dung  were  seized,  by  order  of  Mr  Angrus,  in- 
tendant  of  police,  who  claimed  the  dung  as  belonging  to  Wal<Ee, 
contractor  for  the  dung  of  Leith.     The  dung  was  forthwith  delirer- 
ed  to  Waldie. 

Robertson  presented  a  petition  to  the  Magistrates,  in  which  he 
prayed  for  instant  delivery  of  the  horse,  cart  and  dung.  The  in- 
tendant,  in  answering  the  petition,  admitted  the  seizure  of  the  dang, 
but  denied  that  the  horse  and  cart  had  been  withheld  from  the 
owner.  It  was  afterwards  agreed,  in  the  course  of  the  process,  to 
pass  from  any  question  about  the  horse  and  cart,  and  to  confine  the 
pleas  of  the  parties  to  the  question  of  property  in  the  dung  sebed; 
and  the  objection,  that  the  seizure  had  been  made  beyond  the 
bounds  of  the  Leith  police,  was  also  waived. 

The  question  upon  the  merits  turned  upon  the  construction  of 
the  act,  and  substantially  was,  whether  pig  dung,  made  upon  the 
premises  of  individual  inhabitants  and  not  thrown  out  with  the  other 
fuilzie,  was  to  be  considered  as  private  property,  and  might  be  dis- 
posed of  as  such. 
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Robertson  pkaded'-Tbat  dang  of  this  description,  and  collected  ^  May  IS35. 
D  the  manner  alleged,  is  the  undoubted  property  of  the  party  who 
oUects  it,  and  that  it  was  purchased  by  the  petitioner  at  a  fiur  Angus. 
viee,  from  apieison  who  was  entitled  to  sell  it. 
The  intendant  pleaded — That  the  dung  was  the  property  of  the 
OBuniBrioneis  of  police,  and  their  tacksman. 
And  the  record  having  been  closed,  the  Magistrates  (Mr  John 
iGiler,  advocate,  assessor,)  pronounced  the  following  interlocutor: 
<  Having  considered  the  petition  and  the  answers,  with  the  whole 
pleadings  and  productions  in  process,  restricts  the  prayer  of  the^ 
petition,  in  terms  of  the  minute.  No.  16.  of  process,  and  finds,  that 
the  cart-load  of  dung  in  question  was  the  lawful  property  of  the 
eootmctor  with  the  commissioners  of  police,  by  the  terms  of  the 
Act  of  Parliament :  finds.  That  under  the  circumstances  stated 
aad  admitted  on  record,  the  said  contractor  was  entitled  to  possess 
Jdouelf  of  the  dung  in  question  by  means  of  the  respondent's  as- 
siitance:  finds,  That  the  respondent,  in  rendering  such  assistance, 
ms  acting  in  the  lawful  discharge  of  his  duty,  either  as  intendant 
of  police,  or  as  a  servant  of  the  commissioners,  whose  interests 
aad property  he  is  bound  to  protect:  Therefore  refuses  the  prayer 
of  the  petition,  dismisses  it,  and  decerns ;  finds  the  respondent 
entitled  to  expenses.' 

VfiU, — <  On  the  merits,  the  Court  has  little  difficulty  in  dispo* 
nog  of  the  case.  There  appears  to  be  little  or  no  doubt  that  the' 
atatate  invests  the  commissioners  with  the  property  of  dung  of 
this  description.  It  is  special,  and  guarded  in  the  three  excep- 
tions it  makes ;  and  the  clauses  having  reference  to  this  subject 
can  bear  no  other  than  a  very  strict  interpretation.  The  ob-* 
jects  and  spirit  of  its  provisions  are  manifestly  obvious,  and  the 
pimary  one  is  the  health  and  cleanliness  of  the  town,  that  of  pro- 
nding  funds  for  the  conunission  being  purely  subsidiary,  although 
tt  the  same  time  necessary  to  secure  the  objects  of  the  other ;  and 
it  nowhere  excepts,  but  in  cases  where  the  chances  of  nuisance 
are  less,  or  the  rights  of  property  too  gpreat  to  be  brought  under 
the  general  provision,  in  which  cases  restrictive  regulations  are 
'^plied.  With  regard  to  the  plea,  that  the  dung  in  question  is 
'  itaide  dtmg,  it  cannot  be  sustained  for  a  moment.  Pig  dung  is 
^  of  an  infinitely  more  offensive  description ;  and  the  mode  in  which 
^it  is  admitted  to  have  been  collected,  instead  of  fortifying,  makes 
'  the  petitioner's  case  a  great  deal  worse.  Without  arguing  on 
'  the  spirit,  however,  the  Court  is  of  opinion  that  the  police  com- 
^  misiion  has  an  indisputable  right  of  property  in  the  dung  in  ques- 
'  tion ;  and  it  holds  it  to  be  equally  dear  that  the  respondent,  as  a 


582 


DECISIONS  OF  THE 


No.  106. 


22  May  1835.  <  servant  of  that  oommiflfiiony  was  quite  entitled  to  take 
<  in  the  manner  in  which  he  did.' 


Robertson  v, 
Angus. 


Robertson  having  advocated^  the  Lord.  Ordinary  prooooneedthe 
foDowing  interlocutor : 
^  *  The  Lord  Ordinary  having  resumed  consideration  of  tbe  de* 
bate,  with  the  closed  record,  and  whole  process^  advocates  the 
causes  and  finds  that  the  statute  regulating  the  police  ^  the  leva 
of  Leith  does  not  vest  in  the  commissioners  therein  appobfeed 
the  property  of  any  dung,  fuilzie,  or  other  manure  wtuch  may  be 
collected  or  retained  within  the  private  premises  of  any  of  die 
inhabitants,  or  deprive  them  of  the  right  of  retaining,  using,  adlin^ 
or  disposing  of  the  same,  provided  that  by  retaining  or  removiif 
such  manure  no  nuisance  is  created  to  the  neighbourhood:  sal 
therefore  alters  the  interlocutor  of  the  Magistrates  oemphmed  4% 
and  finds  the  respondent  liable  to  the  advocator  in  the  valaeff 
the  cart-load  of  dung  in  question ;  and  before  £Eirther  answer,  ap» 
points  the  cause  to  be  enrolled,  that  parties  may  be  prepared  U»  sMs 
in  what  way  they  propose  that  such  value  should  be  aseertaincd/ 

Note.-^*  The  exceptions  in  the  62d  section  of  the  act  nose  a  eoa* 
siderable  difficulty  in  this  case ;  and  the  Lord  Ordinary  ccmfeMi 
that  he  is  not  perfectly  satisfied  with  jiny  solution  that  has  beca 
proposed.  But  at  the  same  time  it  appears  to  him  so  very  impm- 
bable  that  the  Legpislature  should  have  intended  to  confiscate  te 
lawful  property  of  any  of  the  subjects  of  the  realm,  while  tkar 
continued  enjoyment  and  disposal  of  it  was  in  no  way  hnrtfal  ts 
their  neighbours  or  the  community,  that  he  would  ad<yt  any  ^ 
sible  construction  of  the  act  by  which  such  a  result  might  k 
avoided. 

<  The  claim  of  the  intendant  is  very  broad  indeed.  He  mpt 
the  commissioners  have  the  fiill  and  ezclunve  property  of  all  ia§ 
soil,  or  manure  of  any  description  (under  the  exceptions  alreail^ 
referred  to)  made  or  existing  within  the  bounds  of  police.  NoVt 
it  is  manifest  that  there  may  be  manufiustories  and  other  bip 
establishments  within  these  bounds,  in  which,  pardy  from  the  le- 
fuse  of  the  manufisu^ture  itself  (as  in  the  case  of  brewers,  ouirie!% 
&C.)  partly  from  the  ashes  of  fires  and  fumaoes,  and  from  the 
o£fal  of  kitchens,  necessaries  and  cess-pools,  a  very  valuable  col' 
lection  of  manure  may  be  daily  accumulated  in  covered  ash^pitt 
or  other  proper  receptacles,  so  as  to  be  in  no  way  offensive^  eftf 
within  the  premises  themselves,  and  much  less  to  the  vicinity,  9ii 
sold  to  the  extent,  it  may  be,  of  many  pounds  at  the  end  <tf  everf 
week.  All  this,  however,  according  to  the  intendant,  must  nov 
be  interdicted.     But  take  the  case  even  of  a  private  dwelliog* 


Robertson  «• 
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Sappofle  a  gentleman  has  a  large  family,  with  a  suitable  house  22  May  1835^ 
and  garden  attached ;  and  that  be  chooses  to  collect,  in  a  concealed 
and  welUsecnred  place,  at  a  distance  from  any  neighbouring  pro-  2nm! 
perty,  the  ashes  of  his  fires,  with  the  refuse  of  his  kitchen,  poultry- 
yard,  pig-stye  or  pigeoii-house;  and,  from  time  to  time^  to  carry  out 
this  compost,  and  lay  it  on  his  own  garden :  if  the  intendant^s  con- 
struction of  the  act  is  right,  this  is  a  fraud  upon  the  commis- 
sioners, and  would  warrant  his  immediate  interference ;  and  be- 
tween this,  which  may  be  thought  an  extreme  case,  and  the  present, 
there  is  really  no  room  for  a  distinction.  If  the  gentleman  in 
question  may  apply  his  own  manure  to  his  own  adjoining  garden, 
may  he  not  wheel  a  part  of  it  into  the  garden  of  his  next  neigh- 
bour ?  may  he  not  carry  it  out  to  his  villa,  half  a  mile  distant  ?  or 
to  his  farm,  a  little  way  farther  ?  And  if  he  is  entitled  to  do  this,  is 
it  conceivable  that  he  should  be  prevented  from  selling  it  to  a 
&rmer  beside  him  ? 

*  If  these  be  the  unavoidable  consequences  of  the  intendanf  s  doc- 
trine, it  would  seem  to  require  the  sanction  of  a  very  special  en- 
actment, and  ought  not  to  be  adopted  on  any  implicaiion  from 
obscure  or  ambiguous  expressions^     If  such  was  truly  the  purpose 
of  the  Legislature,  it  is  natural  to  think  tliat  they  would  have  dis- 
tinctly enacted  that  it  should  no  longer  be  lawful  for  any  one 
within  the  bounds  of  police  to  collect  any  manure  within  his  own 
premises,  however  completely  all  risk  of  annoyance  was  excluded, 
or  to  dispose  of  it,  however  valuable,  for  his  own  benefit. 
<  It  is  certain,  however,  that  there  is  no  such  substantive  or  ex- 
press enactment  in  the  present  police  act;  and  that  the  clause  re- 
lied on,  viz.  the  62d,  is  very  far  from  coming  up  to  this  descrip-^ 
tion.     In  the  first  place,  its  object  plainly  is,  not  so  much  to  vest 
any  property  for  the  first  time  in  the  commissioners,  as  to  set  forth 
the  uses  and  purposes  for  which  the  property  already  at  their  dis- 
posal should  be  applied ;  at  least  it  is  certain,  that  if  the  inten- 
dan^s  construction  is  right,  the  soil  and  manure  here  taken  for  the 
first  time  from  the  owners  is  Oie  only  thing  mentioned  in  the  clause 
that  was  not  already  in  the  commissioners,  or  that  can  be  pre- 
tended to  have  been  previously  at  the  disposal  of  any  other  per- 
sons.    The  provision  is,  that  the  moneys  raised  by  assessment^  the 
lamps  and  lamp-posts,  (to  be  purchased  or  contracted  for  by  the 
commissioners,)  and  the  dust,  dung  and  fiiilzie  within  the  bounds 
specified,  and  all  other  things  acquired,  purchased,  or  made  by 
the  said  commissioners,  shall  be  vested  in  them  for  the  purposes 
specified,  and  applied  in  paving,  lighting,  sweeping,  watching, 
&C.  and  in  maUng  drains,  and  paying  wages  and  salaries  to  the 
necessary  officers,  &c.     Now,  considering  the  nature  of  the  other 
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things  with  which  it  is  here  classed  and  mixed  up,  it  seentt  to  the 
Lord  Ordinary  most  natural  to  hold  that  the  dust,  dung  and  fmhie 
so  to  be  used  and  appropriated,  along  with  the  assessments,  huap, 
&c.  was  that  which  was  found  on  or  brought  out  to  the  streetf  arms 
and  passages^  oyer  which  the  powers  of  the  commissionen  deuly 
extended ;  and  not  that  deposited  (without  nuisance)  in  those 
private  premises,  into  which,  under  ordinary  circumstances,  tbey 
bad  no  right  to  enter.  If  it  had  not  been  for  the  exceptioM  in  the 
clause,  the  Lord  Ordinary  would  have  thought  this  too  dear  to 
be  disputed ;  and  the  whole  difficulty  of  the  case  therefore  arisen 
in  his  view  of  it,  from  those  exceptions.  They  are,  *  excepliif 
*  always  stable  and  byre  dung,  and  the  fuilzie  and  refuse  of  shmgih 
^  ter  houses.'  The  inference  from  this  in  favour  of  the  iotnh 
daof  s  argument  is  sufficiently  obvious,  and  there  is  no  doubt  dut 
it  is  a  little  embarrassing.  For  the  reasons  already  given,  hov* 
ever,  the  Lord  Ordinary  cannot  adopt  that  inference ;  and  haUaaf 
that  the  only  dung  or  fuilzie  which  is  vested  (or  rather  reoognis«l 
as  already  vested)  in  the  commissioners  by  the  general  words,  mi 
what  was  found  on  or  brought  out  to  the  streets,  and  in  which  M 
party  had  or  retained  any  property,  he  inclines  to  think  that  Ai 
exception  was  intended  to  save  to  the  owner  the  pr«^rty  of  Ai 
particular  substances  mentioned,  even  when  found  on  orbrouj^td 
to  the  streets  or  lanes;  supposing  always  that  they  were  those  kept 
under  such  precautions  as  neither  to  obstruct  the  passage^  or  oe^ 
casion  an  actual  nuisance  to  the  neighbourhood.  Stable  dmg^  it 
is  well  known,  cannot  be  allowed  to  remain  many  hours  in  tht 
place  where  it  is  produced  without  injury  to  the  horses ;  and  yet; 
valuable  as  it  is,  it  could  not  generally  defray  the  expense  of  re* 
mpval  to  the  fields,  till  a  considerable  quantity  is  collected.  Itii 
the  universal  practice,  accordingly,  to  have  a  small  dunghill  at 
the  door  of  the  stable,  and  in  every  meuse  lane  in  the  city  (at 
which  are  public  passages)  such  a  dunghill  may  be  seen  at  tk 
door  of  every  stable,  public  or  private,  and  has  never  been  flop^ 
posed  liable  to  challenge,  if  not  of  a  size  to  obstruct  the  pasMgQ 
or  kept  so  long  as  to  be  actually  offensive  to  the  vicinity.  Nsv 
the  Lord  Ordinary  is  of  opinion  that  the  exception  in  this  cIsBie 
of  the  act  was  only  intencled  to  legalise  such  a  practice  in  l^ 
and  that  the  reasonableness  of  that  practice  sufficiently  exphiM 
the  exception  as  to  stable  and  byre  dung,  while  with  regard  t* 
slaughter  houses,  it  probably  had  reference  to  the  special  regah- 
tions  contemplated  and  authorised  to  be  made'  as  to  those  plaeei 
by  the  1 09th  section  of  the  statute. 

<  This  construction  appears  to  be  countenanced  by  the  terios^ 
*  the  9dd,  and  especially  of  the  100th  section  of  the  ac^  in  visdi 
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it  is  impossible,  to  hold  that  the  words^  though  most  general  and  22  May  1835. 
comprdiensive,  can  be  construed  to  apply  to  the  private  dwellings    ^^^V^ 
or  premises  of  the  inhabitants,  unless  it  is  meant  to  be  contended  ^q^*^"  ^' 
that  the  commissioners  have  a  right  to  fine  a  man  for  shaking  a 
crumb-cloth  from  his  own  back  window  into  his  own  garden,  or 
to  enter  and  cleanse,  at  their  pleasure,  all  the  slovenly  scuUerieSf 
nurseries^  or  dressing-rooms  of  the  dbtrict     In  short,  the  Lord 
Ordinary  is  of  opinion  that  the  control  and  jurisdiction  of  the  conn 
missioners  is  limited  to  the  public  and  open  places  which  they.are 
directed  to  keep  in  order;  and  that  they  are  not  to  be  counte-^ 
nanced  in  any  invasion  of  private  property,  when  kept  and  used 
in  such  a  way  as  to  give  no  annoyance  to  the  vicinity.' 

The  intendant  reclaimed^  when  the  Court  recalled  the  interlocu-  Judgment. 
tor  of  the  Lord  Ordinary,  and  remitted  simpliciter  to  the  Magis-^ 
trates.  . 

Lord  JuaHce^Clerk. — Considering  the  recentness  of  this  statute  Opinion  of 
we  are  bound  to  put  a  fair  construction  on  it  Throwing  aside  the  ^"^' 
contrary  averments  of  the  parties,  and  without  reference  to  the 
subtle  distinction  which  has  been  alluded  to^  of  pigs'  dung  being 
mixed  up  with  stable  dung,  the  case  is  this, — whether  the  produce  of 
a  solitary  pig-stye  is  the  dung  which  shall  be  the  property  of  the 
commissioners  of  police,  or  is  it  the  private  property  of  the  gentle* 
man  who  chooses,  either  for  emolument  or  pleasure,  to  keep  pigs 
within  the  buigh  ?  In  the  first  place,  in  point  of  principle,  I  am  not 
at  all  surprised  at  the  demand  made  to  get  hold  of  this  dung;  be- 
cause, when  yoiTremember  the  object  of  police  regulations,  which 
is  to  keep,  the  town  in  the  best  possible  order,  and  to  prevent  nui- 
sance of  every  description,  it  is  not  surprising  that  it  should  be 
understood,  that  when  an  act  was  passed  giving  such  powers,  the 
whole  was  to  be  appropriated  for  the  public  benefit,  in  order  to 
defiray  the  general  expense  of  a  well-regulated  police.  I  agree  that 
we  are. not  to  fix  any  general  rule  on  account  of  the  practice,  but 
must  be  regulated  by  the  act  itself.  One  clause  may  no  doubt 
throw  light  on  another,  but  the  leading  ground  of  decision  must  rest 
on  the  62d  clause.  I  think  that  clause  is  expressed  in  very  plain 
terms,  and  does  lay  down  a  rule  for  me  to  go  by.  I  say  this  not 
altogether  without  doubt,  but  that  at  least  is  the  impression  on  my 
mind  on  attending  to  the  words.  We  are  all  agreed  that  the  pro- 
Tiston  as  to  lamps  would  not  include  private  lamps,  but  only  all 
lamps  either  before  used  for  the  public,  or  at  least  over  which  they 
have  some  control,  and  any  new  ones  which  may  be  erected  by  the 
pnUic  After  enumerating  tliese,  the  words  are,  '  also  all  dust,  dung,' 
*  ashes,  fuilzie,  excepting,'  &c*  Now,  in  the  first  place,  I  must  set  out  "^ 
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32  May  1835.  by  noticing  the  ooinpreli^ndire  natare  of  the  we^  *  dL'  If  Acre 
had  been  no  exception,  howerer  extraordinary  the  proeetdingnii^t 
appear,  I  should  consider  that  these  words  would  have  enlitM  Ae 
commissioners  to  go  into  the  stable  yards ;  and  had  I  been  oae  of 
them,  I  should  not  have  hesitated  to  go  into  the  yardB,  and  tsks  tte 
dung,  whether  a  large  or  a  small  quantity. 

Say  that  I  am  correct  in  this,  I  mmt  now  look  to  the  ezceptii| 
words ;  and  to  these  I  am  of  course  bound  to  give  a  fair  interprstt* 
tion  equally  as  to  the  phraseology  of  the  general  daase.  llA 
words  distinctly  except  all  produce  of  stables^  or  byres  and  dao^ 
ter«-houses  within  the  bounds,  in  the  most  unqualified  maoner.  Tkt 
exception  seems  clearly  to  meet  the  case  of  a  stable  or  straw  ynir 
or  a  place  where  a  loose  cow  or  two  may  be  kept  on  turnips;  asi 
if  there  should  happen  to  be  a  solitary  pig,  it  certainly  wooU  k 
quite  absurd  to  listen  for  a  moment  to  any  attempt  at  a  d]serimiiis« 
tion  between  the  different  kinds  of  dung,  I  would  just  say,  if  dsl 
is  bona  fide  the  produce  of  a  stable  or  byre,  you  cannot  intcrfat 
with  it  But  then,  on  the  other  hand,  it  is  equally  dear  distd 
the  rest  of  the  dung,  ashes  and  fuilzie  of  the  town  is  the  propeilf 
of  the  commissioners  of  police,  and  it  does  not  of  eourse  vary  tin 
case  whether  a  man  keeps  one  pig  or  fifty  pigs  within  the  boonii 
of  police.  It  is  this  very  case  which  I  conceive  was  deariy 
templated  by  another  chiuse  of  the  act,  which  gives  the 
sioners  a  power  to  make  bye^laws.  This  case  just  fiedls  underdid 
provision,  whether  a  pig  is  secreted  in  the  comer  of  a  dwcUiaf 
house,  or  is  kept  by  a  person  who  chooses  to  feed  and  rear  pigs* 
a  place  for  the  purpose*  It  will  not  do  for  him  to  say  that  the  Am 
is  a  commodity  for  which  there  is  a  particular  demand,  and  distkl 
is  entitled  to  give  it  away,  or  dispose  of  it,  even  if  he  carriei  it  Mt 
daily.  It  will  not  do  for  him  to  say  that  it  is  merely  the  refine  ii 
the  streets  which  is  to  go  to  the  commisrioners*  I  cannot  agree  is 
any  such  construction.  This  is  not  the  spedea  of  dung  wUck  tt 
under  the  excepting  chmse,  and  every  other  kind  of  doi^  isttp 
to  the  commissioners.  If  I  were  to  give  eflEect  to  such  constniclMlf 
I  must  shut  my  eyes  to  the  terms  of  the  exception.  I  certainly  e^ 
aider  this  just  to  have  been  one  of  the  cases  provided  tbu 

The  only  question  which  renHains  is,  whether  this  daose  ii  t^ 
trolled  by  other  clauses?  Various  sections  have  been  founded ob' 
these,  so  far  from  being  contrary  to,  isppear  to  confirm  what  I  ^^ 
said  as  to  the  62d  section.  The  98d  section  does  not  admit  of » 
interpretation  which  can  in  any  degree  affect  die  ai^pHnent  wkuA' 
have  adopted,  (his  Lordship  quoted  the  section).  This  pevcr^ 
pmke  bye-laws  is  just  one  of  the  things  I  found  on.  It  is  an^ 
important  to  the  whole  inhabitants  not  to  alhrw  such  dang  te  ^ 


RdbeKson  if. 
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ac^aniiikited.    Thb  phnrinon  wai  properly  dileutaied  td  prevent  n  May  18^ 
the  enb  of  a  contrary  praetioe.     (His  Lordship  then  qnoted  see- 
tions  100  and  109^  which  his  Lordship  did  not  think  in  the  least  ^^^^^ 

'^  Angus. 

degree  aided  the  case  on  the  other  side ;  and  his  Lordship  concluded      , 

With  this  observation) :  I  think,  for  one,  that  there  can  be  no  wiser  ^(^<^ion  of 
r^nlation,  than  that  no  one  in  the  heart  of  a  large  town  should  be 
Idlowed  to  keep  pigs  so  as  to  dispose  of  the  dung  to  his  own  advan* 
tage.  I  think  he  is  boand  to  carry  it  oat  daily,  that  it  may  be  takeii 
oflf  by  the  police.  I  am  satisfied,  according  to  the  clear  construction 
of  the  declaratory  words  of  the  62d  section,  that  no  party  has  any 
right  of  private  property  in  this  dang,  that  no  one  is  entitled  to 
dispose  of  it  to  his  own  advantage,  and,  with  great  deference  to  the 
Lord  Ordinary,  I  certainly  do  consider  that  the  question  of  right  is 
completely  settled  by  this  Act  of  Parliament 

Lord  Meadewbank^-^l  am  of  the  same  opinion.  I  shall  not  enlarge 
npon  the  subject.    The  purpose  of  this  act  is  plain :  its  very  object 
was  to  abridge  the  right  of  the  private  party,  and  to  confer  a  right 
on  the  eommunity.     The  advantage  of  a  uniform  system  of  police 
is  obvious.     All  these  wild  speculations  about  arbitrary  power  are 
quite  out  of  the  question.     I  cannot  look  on  this  as  matter  where 
there  is  room  for  the  notion  of  the  Lord  Ordinary  as  to  the  confis^ 
cation  of  private  property.     The  very  object  of  the  act  was  to 
create  a  regular  system  of  police.    There  can  be  no  such  system 
without  funds;  and  the  chief  question  for  eonsidermtidn  is,  how 
are  funds  to  be  obtained  with  the  greatest  facility,  and  with  refe- 
rence to  the  rights  previously  enjoyed  by  those  whose  duty  it  was 
to  assist  in  the  object  ?  The  matter  now  in  dispute  may  be  said  to 
have  been  settled  previoos  to  this  enactment.    All  the  bnrgbs  were 
bound  to  cleanse  them  to  the  best  of  their  powers :  how  could  they 
do  this  but  by  the  exercise  of  the  very  right  whi^  is  now  attempted 
to  be  denied  them  ?  All  the  dung  and  fuilzie  was  uniformly  appro«> 
priated  before  the  police  act  in  Edinburgh,  and  was  annually  adver<> 
tised.    It  is  very  little  mOre  than  consistent  with  my  own  recollect 
tion,  wh^n,  instead  of  making  profit  of  it,  the  magbtrates  had  to  pay 
for  getting  the  dung  carried  away.   The  fiurmers  in  the  neighbour'- 
hood  would  not  use  any  thing  bat  stable  dung.     At  that  time  the 
duty  of  cleansing  the  town  may  be  said  to  have  been  literally  im^ 
posed  upon  the  magistrates.     The  inhabitants  were  in  the  habit  of 
earrying  out  their  refuse,  and  placing  it  in  the  street,  which,  to  a 
certain  extent,  compelled  the  magistrates  to  have  it  carried  out.    In 
progress  of  time  it  became  a  valuable  commodity  in  the  hands  of 
the  magistrates,  and  the  Legislators  had  thus  to  deal  with  it  as  a 
fund  abeady  created.    With  a  view  to  put  matters  on  the  best  pos« 
stble  footing,  and  at  the  same  time  to  condoet  the  cleansifig  of  the 
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32  May  1835.  town  at  the  cheapest  rate,  this  fund  wis  placed  in  the  hands  of  a 
new  set  of  commissioners,  and  by  means  of  the  profits  of  diis  very 
article  a  fund  was  created  which  eased  the  inhabitants  of  assessment 
to  a  considerable  extent.  It  is  in  vain  to  talk  of  oonfiscation:  die 
inhabitants  themselves  no  longer  deemed  it  private  property :  instead 
of  vindicating  their  right,  they  continued  to  indicate  their  wish  ta 
get  quit  of  it  Now,  taking  the  whole  progress  of  the  thing,  and 
when  you  look  to*  the  purpose  of  the  act,  I  conceive  this  was  jort 
a  fund  which  it  was  moat  proper  to  appropriate*.  In  considering  the 
meaning  of  the  words,  you  are  bound  to  give  a  fair  and  full  ints^ 
pretation.  When  you  find  words  of  general  import  which  will  com 
every  species  of  dung  and  fuilzie,  especially  when  there  are  spedie 
exceptions,  yon  must  take  it  that  every  thing  else  is  included.  The 
plain  meaning  of  the  Legislature  was  to  convey  to  the  police  magis- 
trate every  thing  brought  out  of  the  door  of  a  man's  house  appB- 
cable  to  this  purpose. 

Lord  Glerdee. — It  appears  to  me  that  the  proper  way  of  disposiflf 
of  this  case  originally  would  have  been  to  have  ordered  restitatiet 
of  the  dung  as  in  a  question  with  Waldie  and  Robertson,  resenriif 
power  to  Mr  Angus  to  institute  a  declarator  of  the  right     Bat  al 
claim  on  the  part  of  the  advocators  on  account  of  the  irregnbritf 
appears  to  have  been  abandoned,  as  well  as  their  right  to  found  the 
interpretation  of  the  act  upon  the  nature  of  the  practice.     (Xin^.^ 
We  certainly  gave  every  facility  to  the  other  party  to  have  tke 
general  question  tried,  but  still  we  have  all  along  offered  to  provir 
that  the  practice  has  hitherto  been  for  the  tacksman  regularly  to 
purchase  this  dung).     There  can  be  no  doubt  that,  at  common  ki^ 
every  individual  has  a  right  to  appropriate  the  dung  made  by  bmh 
self.     Now,  it  appears  to  me  that  this  act  is  susceptible  of  a  doabk 
interpretation :  it  may  mean,  on  the  one  hand,  that  where  thediof 
is  abandoned  by  the  proprietor,  by  being  laid  upon  the  street,  tka 
police  shall  have  a  preference  to  it  oyer  every  other  occupant;  or, 
on  the  other  hand,  it  may  be  interpreted  so  as  to  give  a  right  of 
property  in  the  dung  of  every  inhabitant,  whether  abandoned  bjr 
him  or  not     In  reference  to  this  latter  interpretation,  although  0 
Act  of  Parliament  may  certainly  take  away  the  rights  of  a  primte 
party,  where  it  enacts  that  it  does  so,  and  intends  to  do  so,  yetvo 
must  take  care  how  we  give  it  such  an  interpretatation  by  mere  ia- 
ference  that  such  was  its  meaning :  on  the  contrary,  we  are  boaad 
to  preserve  the  common  law  right,  where  it  cannot  be  shewn  that 
this  would  be  plainly  and  obviously  giving  it  a  construction  in  oppo« 
sition  to  the  express  meaning  and  terms  of  the  enactment    In  the 
view  which  I  take  of  this  statute,  I  conceive  that  we  are  bound  to 
presume  in  favour  of  the  common  law  right,  in  the  absence  of  soffit 
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dently  qualifying  words, — of  word^  which  would  render  it  incapable  22  May  1835.. 

of  a  doable  interpretation ; — words,  in  short,  to  the  effect  that  it  shall    ^^V^^ 

90t  jbe  in  the  power  of  any  inhabitant  to  dispose  of  his  dung,  or  of  ^^gj^. 

aamHar  import.   I  cannot  draw  any  inference  from  the  Edinburgh     — -— 

lod  Glasgow  to  the  Leith  police  act,  which  may  have  originated  in  ^^urt?"  ^ 

yeiy  different  circumstances.     The  appropriation  of  dung  in  a  pig- 

9lyetothe  public  may  be  a  reasonable  confiscation,  but  a  confiscation 

it  most  in&llibly  is.    The  real  object  of  this  act,  as  I  read  it,  is  not 

tomnch  the  displacing  of  what  is  vested,  as  it  is  to  shew  how  that 

^cb  shall  become  property  is  to  be  applied.     If  it  is  really  and 

Iraly  necessary  that  the  dung  in  private  repositories  is  to  be  confis- 

Mted  in  this  way,  although  nowise  offensive,  if  it  is  expedient  to 

il&pose  this  upon  those  who  must  otherwise  be  burdened  with  an 

Ifldidonal  assessment,  that  is  a  question  proper  to  the  Legislature, 

ttid  with  which  we  have  little  to  do.    It  appears  to  me  that  the  only 

dting  which  can  be  said  to  be  properly  vested  in  the  commissioners 

\j  this  act  is  the  street  dung.    If  a  person  throws  a  thing  upon  the 

Mieet,  it  may  very  properly  be. said  to  have  become  the  property  of 

Ae police  under  this  act;  but  where  there  is  a  continued  act  of  pos* 

ftssioD,  where  you  don't  throw  it  into  the  street,  but  continue  your 

pwsession,  I  can  see  nothing  in  this  act  which  can  be  construed  as 

kpiinQg  you  of  your  right  of  property.   And  why  should  it  remain 

|»ivate  property  ?  Just  because  it  is  retained  by  the  simple  act  of 

possession,  which  shews  that  the  party  is  not  willing  to  part  with 

ik 

There  is  a  regulation,  and  a  special  one,  that  this  dung,  if  a 
sniiaDce,  may  be  interfered  with ;  and  this  is  the  only  thing  which, 
tt  &r  as  I  see,  can  give  the  slightest  support  to  this  claim.  There 
li  not  any  clause  in  the  act  specifically  regulating  this  matter,  but 
tbere  was  a  regulation  as  to  this  made  a  few  months  before  this 
VKstion  arose*  I  think  it  would  be  better  to  overlook  this  regula- 
nm  altogether:  indeed  it  rather  operates  against  the  construction 
vhich  is  put  upon  the  act*  If  the  dung  was  vested  in  the  com<^ 
ttiasioners,  they  had  nothing  more  to  do  than  to  go  and  take  their 
<^  property.  (His  Lordship  here  quoted  that  pert  of  the  act 
vhich  authorises  bye-laws.)  They  may  fine  any  person  who  does 
not  observe  the  regralations ;  but  I  do  not  see  that  this  clause  con- 
fers a  right  of  property.  If  there  is  any  right  of  property  confer* 
^  it  is  not  done  by  the  act,  but  by  the  regulations  of  the  commis- 
vonelrs,  who,  I  take  it,  are  disabled  by  the  precise  words  of  the 
^tate  from  making  any  regulation  contrary  to  the  common  law^ 
1  should  wish  that  the  real  circumstances  of  this  particular  case 
were  more  fully  investigated.  I  think  it  is  essential  that  we  should 
™w  what  had  been  the  practice  up  to  the  date  of  this  act,  and 
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28  May  1835.  that  t)iat  pnotioe,  in  eonnectioii  with  the  subsequent  pracdee,  ahodd 

^**^V^^    be  thoroughly  conudered  and  explained. 
Angus!***"  "*       Lord  Medwyn. — ^Considering  the  Judges  from  wbpm  I  differ,  k 
would  be  extremely  impropev  in  me  to  say  that  this  is  a  dear 


Court '^^  At  the  same  time  when  I  read  the  record,  before  I  knew  who  wm 
the  reclaimer,  it  did  strilf e  z|i§  to  be  a  very  simple  case,  and  e?ei 
yet  I  cannot  discover  where  the  difficulty  lie^.  Witk  regui  Is 
the  practice,  when  it  is  considered  that  this  statute  was  so  lately  pm* 
ed,  I  do  not  think  tlie  praistice  for  so  short  a  period  can  be  of  Boih 
avaiL  It  is  no  doubt  true,  t}iat,  in  a  state  of  nature,  each  indi?idari 
might  appropriate  and  dispose  of  his  dung  at  pleasure^  Society  s^ 
casions,  I  do  not  say  an  invasion  of  the  natural  rights  of  individuiib 
but  it  controls  them :  it  is  the  price  which  man  pays  for  the  protectiii 
he  obtains  by  living  in  a  community^  that  he  must  yield  somewkl 
of  his  natural  rights  for  the  general  good.  I  agree  with  what  hsi 
been  said  by  the  majority,  in  regard  to  the  o<mstrucUon  of  a  geos^ 
ral  act  such  as  this ;  and  am  rptther  surprised  to  hear  it  said  tW 
the  62d  clause  was  not  intended  to  vest  the  property  pf  the  imag 
but  rather  to  shew  how  it  was  to  be  disposed  of  when  veqts* 
When  I  look  to  the  express  terms  of  this  clause,  I  think  it  is  irf^ 
ficient  to  vest  the  right  in  these  commissioners,  more  espedsDf 
when  I  look  to  the  exception^  which  appears  to  me  to  fortify  tUi 
interpretation ;  and  a  precise  clause  of  this  kind  cannot  be  CQntrriM 
by'  any  subsequent  clause.  With  regard  to  the  faet,  that  a  pn^ 
who  has  accumulated  a  quantity  of  stones  or  rubbish  is  made  fl 
carry  them  off  at  his  own  expense,  or  to  pay  the  ctmtraetorsftr  do- 
ing so,  I  do  not  see  how  this  bears  upon  the  quesdon.  The  eoa- 
tractors  pay  a  price  for  the  manure  they  carry  off;  and  they  ob* 
ject,  if  they  are  not  paid  for  it,  to  e^rry  away  what  will  not  sens 
the  purposes  of  agrieulture.  Hence  this  clause  was  introduced.  I 
think  this  vesting  clause  was  a  most  reasonable  one  in  an  aet  tf 
this  kind,  the  object  of  which  was  to  clean  the  streets,  and  to  pre- 
vent nuisance,  by  means  of  a  system,  which  even  added  to  the  po- 
lice funds :  thus  making  it  the  least  burdensome  to  the  iniiahiturti 
at  large,  by  m^ing  each  ii|dividual  to  contribute  in  this  way  tote 
general  object.  I  think  it  was  most  unfur  and  unreasonable  in  lbs 
parties  to  oppose  the  demand  of  the  police  under  saofa  ciresa^ 
stances. 

Lord  Ordinary,  J#^.  For  iQUndant,  Dmh  tfFac.  (Bagm^J  oad  MtnkA  f^ 
RobertiQii,  JKeajf  and  •/•  S.  More*  John  Htarpey  aad  Samud  fitmi^fh  ^^ 
citors.         F.  Clerk. 
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FIRST  DIVISION. 
No.  CVIL  23d  May  1835. 

HAMILTON 

offoinsi 
BROWN. 

Road  Act,  7.  and  8.  of  Geo.  IV.  c.  109.  —  Summary  Action. 
«— This  waa  a  petition  and  oomplaint»  founded  on  the  Ajrrshira 
road  act»  7.  and  8.  Geo.  IV,  o.  109|  in  respect  the  re$poo4^nt  bad 
acted  as  trustee,  although  not  possessed  of  the  qualifieation  which 
the  said  act  required.  The  substantial  pleas  in  defence  were, — 
that  the  act  did  not  authorise  a  summary  form  of  procedure,  that 
the  petition  did  not  sufficiently  specify  the  acts  of  oontrayentionf 
and  that  the  respondent  was  truly  possessed  of  the  requisite  qnalifi* 
isation.  On  report  of  iiord  Cookbum,  the  Court  dismissed  the  com-* 
plaint,  with  expenses. 

Act  Dimctm  M'NOl  Alt  Cowai.  Bowie  ^  Can^hO,  W.  S.  Patrick  ^ 

Owfbrd,  W.  S.  Agents.        2>.  Clerk. 

NoU.'^A  similar  petition,  at  the  instance  of  Pearson  agunsl 
Brown,  was  alio  dismissed,  unico  contextn. 


FIRST  DIVISION. 

No.  CVIII.  26«A  May  1885. 

JANET  MILL 

againtt 

JAMES  DOWNIE. 

PB009.*«-*PAMAQBa.«— DxvAMATioM.-^Cfrcifmitoicetiii  which fiund 
noiprovedf  thaiaparfy  hadfohefy  and  maUehudy  dandered  an*- 
oOier^  and  an  aetwn  of  damoffet  againU  said  party  dismined,  with 

'    expense^  * 

The  advocator  was  the  pursuer  of  an  action  of  aliment  against  the 
respondent,  as  tiie  alleged  father  of  her  bastard  child.    During  the 
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86  May  1835.  dependence  of  said  action,  the  respondent  raised  the  present 

of  damages  against  the  advocator,  the  nature  of  which  vrili  soft 

Dowoie.         ciently  appear  from  the  following  interlocutor,  pronounced  by  the 
Sheriff-substitute  of  Perthshire,  and  confirmed  by  the  Sheriff-depolie: 

<  Dumblancy  30th  July  1838.     The  Sheriff-substitute,'  &c  'finds 

<  it  admitted  that  Robert  Macallan  *,  farm  servant  at  Teoandij, 

*  after  having  been  at  the  fair  of  Bannockbum,  on  or  about  die 

*  26th  June  1831,  was  seized  suddenly  with  disease,  and  died  waX 

*  morning :  finds  it  admitted  that  the  pursuer  and  Macallan  had 

<  some  liquor  together  at  said  •  fair :   finds  it  proved,  that  on  the 

<  day  of  the  death  of  the  said  Robert  Macallan,  the  niece  of  the 

*  master  of  the  said  Robert  Macallan  mentioned  to  the  brodierof 

*  the  deceased,  that  he,  the  deceased,  had,  on  deathbed,  said,  tbC 

<  if  it  had  not  been  for  the  drink  he  had  got  from  the  pursuer  M 

<  Bannockburn  fair,  there  would  be  nothing  ailing  him :  finds,  That 

<  at  and  previous  to  the  funeral  of  the  said  Robert  Macallan,  aai 

<  more  especially  immediately  thereafter,  there  existed  a  very  g»» 

<  neral  rumour  in  the  district  of  country  where  he  and  bis  rdatiiMi 

<  resided,  that  the  said  Robert  Macallan  had  been  poisoned,  aai 

<  that  the  pursuer  was  suspected  to  have  been  the  person  who  iud 
^  administered  the  said  poison  in  drink  which  he  had  given  him  it 

*  said  fair  of  Bannockburn :  finds,  in  particular,  that  said  report  m 

<  in  circulation  on  the  30th  June  said  year :  finds  it  proved  tfai^ 

<  on  the  2d  day  of  July  that  year,  the  defender,  on  the  public  rosd 

*  near  the  Bridge  of  Frew,  did  say  to  the  witnesses,  Boyd  PaikanJ 

<  his  wife,  that  the  pursuer  had  been  carried  away  to  jail  in  irons  ior 

<  poisoning  the  said  Robert  Macallan,  and  that  the  pursuer  had  pot 

<  the  poison  in  some  whisky  which  he  had  given  to  Macallan  at  Bao- 

*  nockburn  fair,  and  that  the  pursuer  would  be  hanged  or  banished: 

<  finds.  That  the  said  statement  was  not  made  with  the  mention  of  tb 

*  name  of  the  defender's  informer,  and  the  defender  has  not  coiMfe- 

*  scended  on,  or  adduced  her  authority,  at  least  for  her  stateneiit 

*  that  the  pursuer  had  been  put  in  jail :  finds.  That  her  said  stale- 

*  ments  were  not  made  on  the  leading  of  .the  witnesses,  or  in  oon- 

<  fidence,  and  with  any  caution  against  repetition,  nor  accompanied 

<  with  any  expressions  of  disbelief;  nor  has  the  defender  proved 

*  any  previous  report  to  the  same  extent  as  her  statements  to  aid 
'*  witnesses:  But  finds,  on  the  other  hand,  That  the  pofsaerliai 
^  failed  to  prove  that  the  defender  originated  the  statement,  (wUck 

*  indeed  appears  to  have  originated  with  the  deceased  himseli) 

<  nor  to  have  repeated  the  statements  to  other  person^  as  13^ 

*  This  individual  had  been  intended  to  have  been  adduced  as  a  witness  bj  tb^*^ 
vocator,  in  support  of  the  action  of  aliment.  He  bad  been  a  servant,  along  vitli  tbc 
advocator,  in  the  bouse  of  the  respondent.    ' 
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led ;  and  that  be  has  failed  to  prove  that  the  and  statemeat  of  26  May  ia3& 
the  pursaer  (defender)  led  to  the  judicial  and .  medical  ioveati*    W/^-^ 
gation  of  the  canse  of  Macallan's  death,  as  alleged  in  his  oonde*  ^ow^e. 
scendence ;  or  that  he  suffered  any  peooniary  loss  or  personal 
inconvenience  from  the  defender's  said  statemeots.  to  the  two 
witnesses ;  and  that  it  is  proved  that  similar  statements,  thougb 
not  to  the  same  extent,  were  in  previous  general  dnoulation  ^ 
Therefore,  on  the  whole,  finds  the  circumstances  not  sufficient 
to  justify  the  defender,  and  to  free  her  from  damages;  but  finds 
these  circumstances  sufficient  greatly  to  modify  the  amount  of  da« 
mages;  modifies  the  same  to  L.5,  5s.  sterling,  for  which  decerns 
against  the  defender :  Finds  the  pursuer  entitled  to  expenses  of 
process,  (with  the  exception  of  the  expense  relating  to  the  witness 
Macleish,)  subject  also  to  modification,  and  decerns.'  .  •• 

To  this  interlocutor  the  following  note  was  added :  <  Noie^^^ 
Trusting  that  this  case  has  been  instituted  only  for  the  purpose  of 
vindicating  the  pursuer's  character,  and  with  no  vindictive  feel* 
iog  towards  the  defender,  the  Court  thinks  it  expedient  to  record^ 
that  after  a  most  minute  investigation  of  evidence,  and  medical 
dissection,  by  three  surgeons,  of  Macallan's  body,  which  for  thai 
purpose  was  disinterred,  as  also  a  chemical  analysis  of  the  contents 
of  the  stomach  by  Professor  Christison,  the  presence  of  any  of 
the  commonly  used  poisons  could .  not  be  detected,  so  that  the 
death  might  have  been  occasioned  by  a  singularly  rapid  attack  of 
inflammation,  produced  by  the  action  of  the  spirits,  joined  to  se« 
veral  falls  from  horseback  in  the  return  home  from  the  fair.'        * 


The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the 
subjoined  note : 

*  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and 
considered  the  proof  and  whole  process,  finds  it  is  not  proved  that 
the  advocator  was  the  author  of  the  report,  that  the  respondent 
poisoned  Robert  Macallan,  the  person  mentioned  in  the  plead** 
ings,  but  that  the  contrary  is  presumable  from  the  evidences 
finds  it  is  not  proved  that  the  advocator  maliciously  and  falsely- 
slandered  the  respondent  in  any  way,  and  therefore  advocates 
the  cause,  alters  the  interlocutors  of  the  Sheriff,  assoilzies  the  ad* 
vocator  from  the  conclusions  of  the  action,  and  decerns :  finds  the 
respondent  liable  in  the  expenses  incurred  by  the  advocator  in 
this  and  the  inferior  court.' 

Note.^^  From  the  peculiar  circumstances  of  this  case,  it  is  ne« 
cessary  that  the  evidence  should  be  carefully  examined. 

*  The  interlocutor  proceeds  on  the  following  grounds :  With 
an  exception  to  be  immediately  mentioned,  there  is  a  total  failure 
of  evidence  on  the  part  of  the  respondent.     The  report  of  the  re- 
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spondent  liaviiig  poisoned  Miollti,  (wBiok  seems  to  have  adnn 
from  his  sadden  death,  from  what  he  said  on  his  dealhbe^  al 
from  the  supposed  interest  which  the  respondent  had  b  fut/iaf 
hin  out  of  the  way,)  is  proved  to  have  coounenced  as  esriy  adie 
fi7th  of  June,  the  day  after  his  deaths  to  faav»  been  eoneatsm 
the  eoimtry  on  the  day  of  his  foneml,  and  so  prevalent  a  few  dql 
afterwards,  that  his  hody  wqs  disinterred,  and  subjectsd  to  nefr 
ca)  examination*  80  far  from  the  advoeator  luving  raised  dik  n« 
port,  it  is  proved,  to  the  L«rd  Orduunys  convictiiHi,  thst  ik 
heard  it,  for  the  first  time^  fhim  Maofiurlane,  a  carrier,  at  mm 
Intervnl  after  the  funeral ;  and  it  is  also  dearly  proved  thai,  ca  thl 
oeoasion  and  afterwards,  repeatedly  and  to  varione  perseni^  ike 
expressed  her  disbelief  thst  the  respondent  had  been  giaip/d 
the  crime,  and  her  sorrow  that  it  was  laid  to  his  ohaige,  *  so^ 
^  withstanding  all  the  ill  he  had  done  to  her.' 

<  The  respondent's  case,  therefore,  rests  entirely  on  the  tolH 
mony  of  Park,  his  old  servant,  and  his  wife,     lliese  witacMl 
come  to  Glasgow  to  be  cited ;  they  admit  that  they  were  drink* 
ing  with  the  respondent  in  the  coarse  of  the  day  previous  to  tkdr 
examination,  and  that  Macleish  Joined  the  party*    Madeiih,  wkl 
examined,  prevaricated  so  grossly,  that  the  Court  interfered,  ui 
the  respondent  withdrew  him  as  a  witoess.     Park  and  his  viA 
tell  the  same  story  verbatim ;  but,  not  to  mention  the  sospioMl 
circumstances  in  which  they  appear,  their  evidence,  on  cNMS-en* 
mination,  is  sufficient  to  discredit  them.    Though  they  osne  U 
Glasgow  to  be  cited  in  the  morning,  remained  in  town  all  dif, 
during  which  they  were  examined  in  the  aliment  case ;  were  wiA 
the  respondent  in  the  alehouse,  and  staid  till  the  day  when  tkf 
were  examined  in  this  case,  the  woman  depones  that  she  has  nem 
spoken  with  her  husband  on  the  subject  of  this  process.    Bstk  if 
them  depone  that  they  never  heard  the  report  of  Macalhui  bdif 
poisoned  till  the  advocator  told  them  of  it,  in  the  end  of  Jvij  or 
beginning  of  August ;  and  the  woman  adds,  that  she  never  kciri 
of  Macallan's  death  till  that  occasion.    But  it  is  proved  tbsl,  at 
that  time,  they  resided  in  Kippen,  a  village  on  the  high  rQsd,BCtf 
the  respondent's  residence,  in  the  very  heart  of  the  country  wko* 
the  rumour  is  proved  to  have  been  general  as  early  as  the  end  «f 
June, — a  rumour  which  must  have  been  widely  propagated,  fio* 
the  unusual  drcmnstance  of  the  body  being  raised  from  the  gnff^ 
The  Lord  Ordinary,  therefore,  does  not  give  credit  to  the  ta^ 
mony  of  these  two  witnesses.     lit  is  true  there  is  the  hearasy  evi- 
dence of  William  Macallan  of  his  late  sister  Betty's  convenitit^ 
with  the  advocator.    But  though  hearsay  in  such  circnnstsDcess 
not  inadmissible,  it  is  £Eir  inferior  in  weight  to  ordinary  erideoct^ 
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pardciilarly  whra  it  relates^  nottd  tbtQgs  whieh  tke  debeoted  flf»r»  ^  H^y  l^^ 

bot  to  the  impiNrt  of  words  apokoo*     Betty  JMbiCfJlciQ)  not  being    ^>^V^^ 

■Oder  the  aanetioii  of  an  oa4b»  may  hwe  gireH  a  iMtr^lass  md  in»  Downio. 

accamte  statement ;  she  wmy  ba?e  mutaken  or  iiiistt»deratoo4  what 

tbB  advoeater  said  to  her»  and  her  brother  may  have  miiapprebeml* 

ed  what  ahe  aaid  te  Um.    Where  tiiere  is  thus  a  double  soorte  of 

<mi,  and  in  a  matter  ^ere  the  omissbn  or  alteration  of  a  single 

wwd  might  eooFert  the  most  innoeent  statemeiit  into  slander^  no 

reliance  can  be  placed  on  sock  testimonyf     For  an  illHAtration  of 

tikf  one  nef  d  only  refer  to  the  othiw  sister  Margarets  evidence, 

ts  whom  Betty  repeated  her  conreriatien  with  ihf  adroeator) 

which  is  totally  different  frmn  William's  aooonnt  of  it,  and  renderl 

I  the  words  qpoken  quite  harmless*     It  appears  to  the  Lord  Ordi** 

'  may,  therefore,  that  the  respondent  has  not  established  bis  ense 

(by  eridenoe  wortby  of  credit,  and  that  tbi^re  is  reason  to  belie?e| 

^lliat  this  action  Was  brooght  merely  as  a  set  off  against  (be  adro^ 

^  sator^s  action  ol  aliment.' 

'  The  respondent  reekdmedf  bat  die  Cawi  adhered^  and  found  ad^  Judgment. 
lidoQal  expenses  doe. 

a 

I  .  ■  '  •» 

W.  S.  Aglets.  Alt*  W9s9^  Dundas  jf  Jamiefon,  W.  8,  Agents*     ^ 

c. 


SECOND  DIVISION, 

» 

THOMAS  MANSFIELD,  (Cobevmomy's  Tbustes,} 

apmnsi 
WILLIAM  ROBERTSON  Junior,  W.  S.  (Common  Aount 
IN  Ranking  anb  Si^B  of  Lasl^fiblp;) 

T^iirBs.-^lMPLi£D  CoKVBYAJiCE*^^Cireumataf»ce$  in  which  U  wfts 
fna^  that  a  right  to  Uinds  was  tamed  dUmg  with  knd^f  aWiouffh 
^en  was  no  ejfpreii  coweyanoe  ijf  the  kinds^ 

m 
«  ff 

^Aiiis  Obant  possessed  the  estate  of  Corrymooy,  in  which  h^  was 
^Mi  in  1782.  He  had  originally  no  right  to  the  teinds  of  any  of 
^ii  lands.    In  1796  a  oontmct  was  entered  into  bcM^t  Sir  Jm^ 
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26  May  183&  Cbant,  titular  ot  the  parish)  and  Grant  of  Gienmoriston  and  Gnat 

^"*V^^    of  Corrymon y,  the  whole  heritors  of  the  parish,  whereby  Sr  Jaaicf 

Rober(M>n.^'    ^^^^  ^  those  proprietors  the  teinds  of  their  respecdre  propertk^ 

*  under  the  condition  that  the  present  and  all  futore  angmeiiiitioai 

*  of  stipend  shall  be  allocated  upon  their  respective  propertict.* 
No  infeftment  ever  passed  on  this  contract  in  fiiTour  of  Corrymanf, 
but  it  was  admitted  he  had  acquired  a  good  peiaonal  right  to  tte 
teinds  of  his  estate*  In  the  subsequent  allocations  of  tiie  stipqrf 
of  the  parish  effect  was  given  to  this  contract 

In  1823,  Patrick  Grant  of  Redcastle  agreed  to  purchase  frsn 
Corrymony  part  of  his  estate,  called  Lakefield.  In  the  nussiTe,  datid 
1  St  October  1828,  which  was  agreed  to  by  the  seller,  it  was  siet  fortkt 
^  As  I  understand  you  are  4liq)osed  to  sell  the  half  davoch  lands  of 
^  Meikly,  comprising  the  &nns  of  Lakefield,  Brae^field,  InchTdgai 
^  Dalmore,  with  mosses,  muirs,  and  all  other  parts  and  pendickl 

*  thereof,  I  make  you  an  offer  for  them  of  L.  12,000,  including  lit 

*  woods  growing  upon  the  lands/  The  agreement  was  carried  ioH 
effect  by  a  minute  of  sale,  whereby  (27th  March  1824)  Corrymosy 
i^eed  to  sell  to  Patrick  Grant  '*  all  and  whole  the  lands  of  Essttf 

*  and  Wester  Meikle,  comprehending  the  farms  of  Lakefield,  && 

<  with  the  mosses,  muirs,  and  all  other  parts  and  pendicles  theres^ 
^  together  with  the  woods  growing  thereon,  tc^tiier  witii  all  rigH 

*  title  and  interest,  claim  of  possession,*  &c.  In  the  dispogti«i 
which  followed,  there  is  no  special  conveyance  to  the  teinds,  bit 
there  is  a  clause  relative  to  the  payment  of  public  burdens  in  tkess 
terms :  <  And  farther,  I  (Corrymony)  bind  and  oblige  myself,  i^ 

*  heirs,  &c.  to  free  and  relieve  the  said  Patrick  Grant  and  kii 

<  foresaids  of  all  cess,  ministers'  stipends,  and  all  other  public  sal 

<  parochial  burdens  exigible  furth  of  the  said  subjects,  at  and  pre- 

<  ceding  the  term  of  Whitsunday  1824,  which  is  hereby  dedsid 

*  to  have  been  the  term  of  entry,  they  being  bound  to  fi'ee  and  le- 

*  lieve  my  foresaids  of  the  same  thereafter,  and  in  all  time  coming/ 
Patrick  Grant  possessed  the  teinds  of  Lakefield  along  with  the  stack 
since  his  purchase,  without  any  demand  of  teind*duties  on  the  paittf 
Corrymony. 

Subsequently  to  the  sale  of  Lakefield,  Corrymony  executed  a 
trust-disposition  in  fovour  of  Mr  Mansfield  of  *  all  and  sundry  hndsi 
'  annualrents,  tithes,  woods,  fishings,  houses,'  &c.  Under  this  tnal- 
deed  Corrymony  has  been  sold ;  and  the  purchaser  having  apeciiilf 
stipulated  for  the  teinds,  the  disposition  contains  a  spedai  connj- 
ance  to  them. 

In  1832,  a  ranking  and  sale  of  Patrick  Granlfs  estate  of  LakeM 
was  brought,  and  the  respondent,  Mr  Robertson,  was  chosen  cos* 
men  agent     Upon  discovering  that  the  disposition  to  Xakefidd 
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contained  no  ezpresB  eonveyance  to  the  teinds,  he  proposed,  in  vir-  1S6  3lay  1835. 
tne  of  the  assignation  to  the  writs  and  evidents  contained  in  the     ^^^V^^ 
disposition  of  Lakefield  by  Corrymony,  to  pass  infeftment  in  Patrick  ^^^^^g^aa!* 
Grant's  fiiFonr  npon  the  nnexecoted  precept  in  the  contract  1796, 
and  thus  feudalise  the  teinds  in  his  person. 

The  sospender  brought  a  suspension  in  order  to  try  the  question 
of  right,  and  the  Lord  Ordinary  passed  the  bill  for  this  purpose : 
but  the  parties  agreed  to  take  the  o[»nion  of  the  Court  on  the  bill 
and  answers. 

The  suspenier  pleaded^'l.  The  teinds  of  Corrymony,  compre-  Suspender's 
hendiog  Lakefield,  were  a  separate  subject,  held  upon  a  separate 
tide,  and,  not  being  conyeyed  by  the  disposition  of  the  lands  of 
Lakefield,  remained  the  property  of  Corrymony.  Teinds  thus  held 
by  a  seller  require  to  be  conveyed  by  a  regular  disposition,  or,  at 
all  events,  they  should  be  included  expressly  by  the  seller,  along 
with  the  lands  conveyed ;  Ersk*  ii,  10.  40 ;  and  there  is  no  evi- 
dence from  which  it  can  be  presumed  that  it  was  the  intention  df 
the  parties  that  the  teinds  should  be  conveyed.  The  cases  of  Scott 
V.  Mnirhead,  27th  Feb.  1762,  15,638,  Callender  t;.  Carruthen^ 
29di  June  1698,  15,649,  and  Dunning  v.  Creditors  of  Tullibole, 
5th  July  1748,  15,659  and  6308,  do  not  apply,  particularly  as  in 
the  last  case  the  teinds  were  not  held  by  the  proprietor  on  a  sepa- 
rate  titie,  but  were  possessed  by  him  along  with  the  lands ;  and  the 
ease  of  Campbell  v.  The  Earl  of  Moray,  9th  July  1777,  M.  Teinds^ 
App,  Part  1.  No.  4,  is  of  no  authority.  No  circumstance  can  bd 
laid  hold  of  by  the  respondent  as  raising  the  inference  that  the  teinds 
were  conveyed,  except  the  obligation  laid  on  the  purchaser  to  relieve 
the  seller  of  future  stipends.  The  case  of  Graham  v,  Don,  15th 
Dec.  1814,  Fac,  ColL,  is  important,  in  reference  to  the  doctrine  of 
implication  founded  on  by  the  other  party.  It  might  be  noticed  also, 
that  the  assignation  bears  reference  to  the  inventory  of  writs  and 
evidents ;  whereas  the  inventory  does  not  contain  any  notice  of  the 
teinds. 

Answered — It  has  been  admitted,  upon  the  authority  of  a  passage  Defender's 
in  Erskine,  that  a  disposition  of  lands,  without  mentioning  teinds,  ^^^^ 
will  nevertheless  be  suiBcient  to  carry  the  teinds,  if,  from  special 
circumstances,  it  shall  be  proved  that  a  sale  of  both  was  intended. 
Upon  the  point  generally,  there  were  the  cases  above  referred  to, 
in  which  the  Court  had  held  certain  circumstances  to  be  sufficient 
to  carry  the  teinds,  vhtf.  Scott,  Callender,  Creditors  of  Tullibole,  and 
Earl  of  Moray.  See  also  Session  papers  in  case  of  Tullibole  in 
Lord  Dunmore's  collection. 
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S6  May  I8d&  The  §p6oial  oipcftmitaiioes  foimded  oni  are^  1.  ThobnritntfAi 
iidnistelr's  stipend  being  Ihtown  on  tbe  pifTofaaser,  wUle  &e  leikr 
is  only  bc^und  (o  relieve  bim  of  the  miiuster^s  stipend  previonitD  Ai 
^date«  3.  The  diifposition  of  Icefield  oostailis  aa  aungnation  «f  dl 
fall  rents  of  the  lands,  .without  distinetion  of  *tock  and  tond,  mk 
jDO^  separate  duty  has  evei  been  paid  for  the  lattey«  8.  TIm  iD|^ 
price  paid  for  Lukefield^  as  is  evident  from  the  £u^  Aat  duiogk 
L*4000  has  be^n  ezpctoded  on  the  tna<ision-hoiMe,  Uie  iqpiet  (via 
of  Lakeiield  is  now  fixed  at  L.9891  :  13  :  4.  4.  TheprndoMrrf 
Lakefield  has  never  been  called  upon  to  pay  any  thing  as  tnod-dntf 
to  Corrymony  nnee  tbe  purchase. 


Judgment. 

Opinion  of 
Court. 


L 


The  Court  refiuled  th^  bill  of  sadpenmon. 

LordJustice-CUrh — The  passage  referred  to  in  Ersldne  edol 
a  correct  Stateihent  of  the  Uw  applicable  to  this  qoeslioiL 
states,  (ii.  10.  40.)  <  Though  hutdholders  may  now  in  tbe 
^  case  compel  titulars  to  sell  them  tbe  tithes  of  their  own  httdi^ 

<  lands  and  tithes  are  to  this  day  accounted  separate  ten 
'  and  pass  by  different  titles^  insomuch  that  a  right  to  landi^ 

<  granted  by  one  who  has  also  a  right  to  the  tithes,  will  not 
^  the  tithes,  unleils  it  shall  be  presumed,  from  special  fit 
'  that  a  sale  of  both  was  intended  by  the  parties.' 

Tbe  question  is,  locking  to  the  facts  established,  whether  thtfsi 
enough  to  wafrailt  us  in  holdiAg  that  the  teinds  were  carried  fii. 
the  lands  ?  Although  there  is  no  mention  of  teinds  in  the 
or  diqiosition,  it  is  admitted  that  the  priee  paid  was  ample.  Hi 
present  estimated  value  shows  that  the  price  was  aiaple.  Then  m  il 
disposition  there  is  the  important  clause,  whereby  tbe  seller  oiii^ 
takes  the  burden  of  the  bygone  stipends,  but  lays  tbe  bardea  of  il 
future  stipends  on  the  purchaser.  It  could  never  be  intended  tohf 
this  burden  on  the  purchaser,  and  yet  retain  the  teinds*  Ag4l' 
from  1824,  Patrick  Grant  had  been  in  peeseclBion  of  tbe  \aAm 
teinds,  and  neither  Corrymony  nor  his  trustee  ever  denaixiedsif 
of  these  teinds.  The  special  circumstances  appear  to  be  8affiao( 
then,  to  bring  the  case  under  the  rule  stated  by  Erskine,  and  1 0 
satisfied  there  is  enough  to  warrant  lis  in  refusing  tins  bill. 

Lord  Qlenke  thought  tiiat  a  right  to  the  tebds  was  impiied  ii 
the  nature  and  condition  of  the  grant 

Lord  Medwytu-^l  confess  I  have  some  £ffleulty  in  tbis  (tf^ 
The  question  is,  whether  the  teinds  were  conveyed  to  the  piiidMMf 
along  with  the  lands  of  Lakefield.  Tbe  conveyance  to  thesob/rA 
carries  right  to  the  lands,  and  also  expressly  to  woods,  bat  doci  *^ 
mention  teinds.  The  original  letter  of  the  purchaser,  wd  tbe  flo^ 
sives  of  sale,  contain  a  specification  of  the  wood  along  witb  tv 
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landsi  but  are  silent  as  to  teinds.     There  may,  however,  be  cir-  26  May  1835. 
cumstances  to  imply  that  the  teinds  were  also  comprehended  in  the     ^""^V^^ 
purchase.   The  payment  of  stipend  and  possession  of  the  teinds  are  Robertson.'* 


founded  on  in  this  case ;  and  if  I  had  been  satisfied  that  the  pos-  -; — ^ 
sewon  by  the  purchaser  had  been  sufficiently  long,  there  wduld  ^ourt?"  ^ 
hare  been  less  difficulty*  In  one  case  cited  the  possession  had  en- 
dured for  thirty-seven  years,  and  it  was  difficult  to  maintain  that 
such  a  possession  was  not  a  sufficient  indication  of  the  contract  be- 
tween the  parties.  In  Liord  Moray's  case  there  had  been  fifty-seven 
years'  possession.  The  heritors  and  the  grantor  ci  the  disposition 
insisted  that  Lord  Moray  had  no  right  to  his  teinds ;  but  the  Court 
properly  held  that  the  dispositioii  did  carry  right  to  the  teinds.  In 
the  case  of  TuUibole  it  has  been  observed,  that  the  dispositidn  ftiys 
nothing  as  to  future  stipends^  But  as  the  purchaser  paid  the  sti- 
pend, and  never  paid  tithes  to  the  titular,  this  I  thinh  was  a  pretty 
strong  indication  of  the  intention  of  the  parties,  in  respect  that  the 
purchaser  submitted  to  an.  obligation  not  specially  imposed  upon 
him,  and  at  the  same  time,  during  so  many  years,  possessed  the 
j^ttbjedt  out  of  which  this  was  payable* 

On  the  whole,  the  inclination  of  my  opinion  is,  that  the  tenuis 
were  not  ooavey^d  td  the  purchaser;  and  that  we  are  going  farther 
than  in  any  previous  case.  The  titit  in  this  case  was  personal  in 
the  seller,  and  one  year's  possession  would  have  been  sufficient  to 
validilte  an  e:tpress  Conveyance;  but  where  there  is  no  express 
eoDveyanoe,  the  possession  must  be  such  as  to  imply  the  convey- 
ance ;  and  I  do  not  think  the  possession  here  has  been  sufficient 
fdr  that  purpose. 

Lard  Meadawbanh.^^!  tiiink  that  the  purport  and  intention  of 
the  bargain  by  the  parties  was,  that  the  conveyance  should  ca^ry 
the  teinds*  This  sale  took  place  in  1828»  two  years  before  the 
great  rise  in  land,  and  when,  therefore,  the  price  would  have  been 
extravagant  on  any  other  supposition  than  that  the  teinds  were  in« 
eluded  in  the  bargain. 

Bill'Chamber,  Lord  Gillies,  Ordinary.  For  Suspender,  Ruiherfurd  and  Samjfifrd, 

Wm,  Mackenzie,  W.  S.  For  Respondent,  Dean  qfJFac,  (^Hope,)  and  ^.  J* 

Bebefimmt        Pur6im  Sc  Roberiecnj  W.  S.        F,  Clerk. 

it 
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SECOND  DIVISION. 

No.  ex.  27/A  May  1883. 

Mrs  MARY  BRAND  or  GILLESPIE,  (George  Gillespie's 

Executrix,} 
agaiiist 
JAMES  BARBOUR,  (Fergusson's  Trustee.) 

Bankrupt. — Trustee. — (L)  Circvmstances  in  which  it  tcasfiv^ 
Aat  a  creditor  had  been  duly  rcmked  in  a  sequestraHan,  and  tU 
the  trustee  toas  liable,  after  a  considerable  lapse  of  timCj  fsr  Ik 
amount  of  the  dimdend  on  the  debt  ranked.  (2.)  Riffhi  ofeatW' 
dividual  creditor  to  sue  the  trustee  for  the  statutory  penaUieSjfirwi 
lodging  the  funds  in  a  bank,  recognised* 

In  1803,  the  estate  of  William  Fergosson  was  sequestrated,  mL 
James  Barbour  was  elected  trustee.  On  2 1st  May  1804,  Wiffitt 
Gillespie  made  affidavit  to  a  debt  of  L.445  r  17 :  6 ;  and  his  affi^ 
vjt,  along  with  the  groonds  of  debt,  was  lodged  with  the  tmstee; 
«nd  he  was  ranked  as  a  creditor,  in  the  manner,  and  under  the  dh 
€umstances  stated  in  the  subjoined  note  by  the  Lord  Ordinary. 

Mrs  Gillespie,  as  executrix  of  George  Gillespie,  the  representatiit 
of  William  Gillespie,  presented  a  petition,  oonclading  againiltht 
trustee  for  payment  of  L.  133 :  15 :  3,  as  the  dividend  due  on  the  debt 
ranked ;  and  also  concluding  against  him  as  liable,  upon  seedoif 
43.  and  45.  of  the  54th  of  Geo.  III.  c  137,  for  L.20  per  eea^ 
per  annum  on  the  dividend,  from  the  date  of  the  scheme  of  divisiflit 
or  at  least  upon  such  part  of  the  said  sum  as  exceeds  L.50,  on  A* 
ground  of  his  not  having  lodged  it  in  a  bank,  in  terms  of  the  sis* 
tute. 

The  trustee  pleaded-^l.  No  ranking.    2.  Compensation. 

The  Lord  Ordinary  pronounced  this  interlocutor : 

*  The  Lord  Ordinary  having  considered  the  record  and  prodne- 

*  tions,  and  heard  parties,  finds,  That  the  respondent,  James  Bar- 

*  hour,  having  ranked  the  deceased  George  Gillespie,  as  a  creditor 
<  for  L.445  :  1 7 :  6  sterling,  on  the  sequestrated  estate  of  WilliiB 

*  Ferg^usson,  on  which  he  was  and  is  trustee,  and  this  rankiJig  nat 

*  having  been  set  aside,  is  bound  to  account  to  the  petitioner  fe 
^  the  dividend ;  and  that  having  neither  paid  the  said  dividend,  nor 
^  placed  it  in  any  bank,  he  is  liable  in  penal  interest,  under  the  4Sd 
« and  45th  sections  of  the  54th  Geo.  III.  c.  137 :  finds  tbe  tn»- 
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tee  liable  personally  in  the  expenses  of  this  branch  of  th6  discus-  27  May  1835. 
sion ;  and,  quoad  ultra,  appoints  the  case  to  be  enrolled  after  this   ^"^^t^"^^ 
interlocutor  shall  become  final/  cmespie  v. 

Note. — *  Certain  objections  are  stated  by  the  respondent  to  the  Barbour. 
debt,  and,  in  particular,  to  the  mode  in  which  the  bills,  on  which 
the  ranking  was  claimed,  were  protested.     The  Lord  Ordinary 
is  of  opinion  that  all  this  is  excluded  by  the  fact  of  the  ranking.   ' 

<  Compensation  is  pleaded.  The  interlocutor  has  been  framed 
so  as  not  to  exclude  this,  or  any  thing  of  the  kind  which  may  be 
competently  urged,  after  the  liability  is  fixed. 

*  As  to  the  liability,  it  is  not  free  from  difficulty,  owing  partly 
to  the  irregularities  of  the  trustee,  and  partly  to  the  long  delay  of 
the  creditor  in  complaining.  The  case  is  rested  in  the  petition 
on  the  fact,  that  the  creditor  was  ranked;  and  if  he  was,  the  con- 
sequences follow  of  course,  for  it  was  admitted  that  the  dividend 
has  neither  been  paid,  nor  set  aside  in  any  bank.  But  the  factr 
of  the  ranking  is  denied,  and  this  constitutes  the  defence.  If  the 
trustee  had  acted  with  any  regularity,  there  could  scarcely  be  a' 
doubt  on  this  subject.  But  he  has  so  managed  as  to  leave  it  not 
at  all  clear.  On  the  one  hand,  be  says  that  the  debt  was  not  due,' 
that  no  judgment  was  ever  pronounced  in  its  favour,  and  that  it 
is  not  in  the  scheme  of  division.  On  the  other  hand,  the  factsr 
are,  1^^,  That  a  regular  claim  and  affidavit  was  lodged  in  1803. 
iid.  That  in  1807  the  creditor's  name  and  debt  are  marked  in 
the  sederunt*book,  (p.  94,)  in  the  list  of  debts  claimed  and  oaths. 
Sdf  That  there  was  no  judgment  rgeding  this  claim.  Ath^  That 
in  the  scheme  of  division  made  out  in  1809,  the  name  of  the  cre- 
ditor and  the  amount  of  the  debt  are  set  down ;  (Sederunt-book, 
p.  100.)  5thf  That  this  scheme  was  intimated  to  the  claimant^  as 
the  one  that  was  to  be  acted  upon  by  public  advertisement.  6/A, 
That  there  was  never  any  objection.  What  the  respondent  re- 
lies on  is,  \st.  The  want  of  any  formal  and  direct  approval  of  the 
claim.  2</,  That  in  the  scheme  the  sum,  instead  of  being  first 
inserted  in  a  column  meant  to  contain  the  original  debts,  with  the 
amount  of  the  dividend  drawn  out  into  another  column,  as  in  btlier 
cases,  stands  marked  only  once,  and  this  in  the  wrong  column,' 
the  Juil  claim  being  marked  in  the  dividend  column. 

^  The  Lord  Ordinary  does  not  think  that  these  circumstances' 
justify  the  creditor  being  now  told  that  his  claim  was  rejected.  If 
this  had  been  really  meant,  it  is  difficult  to  imagine  how  his  name 
and  debts  should  notonly  be  entered  among  the  list  of  debts  aiid  affi- 
davits lodged  in  1807,  (four  years  after  the  bankruptcy,)  but  should 
also  be  inserted  at  all  in  the  scheme  in  1809,  which  scheme  was 
advertised  as  the  one  on  which  the  creditors  were  to  be  paid,  and 
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27  May  1835. 


Brand  or 
Gillespie  v. 
Barbour. 


toof  acted  upon  in  all  other  oaeee^  and  forme  Hu  very  lad  entry  k 
the  eedenaU'book.  If  the  creditor  had  then  complained  to  die 
Court  that  his  claim  had  been  rgededj  the  trustee  might  Uriy 
have  referred  to  these  circumstances  to  shew  that  it  had  been  ad- 
mitted. He  has  brought  himself  within  the  reach  of  the  om  of 
Millar  v.  Ure,  27th  Jan.  18249  (rerersed,  no  doubt,  but  only  oo 
its  facts,  not  its  principles,)  by  misleading  the  claimant  to  beUere 
that  he  was  ranked. 

<  He  attempts  to  deny  the  genuineness  of  the  entry  in  the  sehenc; 
but  his  statement  (answers  to  Art  11.  of  condescendence)  is  very 
weak,  and  entitled  to  no  credit  He  says  that  the  turn  *  apfuai 
to  be  a  late  entry.  To  the  Lord  Ordinary  it  has  no  soch  appesr^^ 
auce.  But  is  not  the  trustee  responsible  for  such  entries  in  tke 
original  sederunt-book  ?  It  would  have  been  desirable  to  see  hem 
it  stood  in  the  process  copy,  but  no  copy  has  erer  been  lodged* 
The  Tiame  of  the  creditor f  however,  is  admitted  to  be  correct.  And 
this  is  enough ;  for,  if  he  was  marked  as  an  admitted  daimant  is 
the  scheme,  there  could  be  no  doubt  about  his  debt 

<  It  is  important  to  obserye,  too,  that  the  total  debts  are  mid« 
L.  1 800 ;  that  Gillespie's  amounted  to  L.445,  nearly  a  fourth  ef 
the  whole ;  and  that  the  dividend  of  6s.  per  pound  seems  to  be 
only  arrived  at  by  taking  this  claim  into  view/ 


Trustee's 
Pleas. 


The  trustee  reclaimed^  and  pleaded — 1.  Penalties  due  under  tbe 
54,  Geo.  Ill,  cannot  be  made  applicable  to  acts  done  previoui  to 
the  existence  of  that  Act,  the  sequestration  having  taken  place  un- 
der the  33d  of  Geo.  III.  2.  There  was  no  proper  evidence  ef 
ranking.  3.  Not  claiming  for  twenty  years  shewed  aoquieseenflir 
The  trustee  principally  founded  on  the  first  of  these  grouadk 


Pursuer's 
Pleas. 


Opinion  of 
Court. 


Judgment 


The  petitioner  answered — 1.  She  was  willi^  to  restrict  her 
claim  to  penal  interest  since  1814.  2.  On  the  merits,  the  gnraods 
of  the  Lord  Ordinary's  judgment  wefe  established  on  the  reesid 


The  Court,  while  th^  held  that  an  individual  creditor  m%kl 
pursue  for  penalties,  as  found  in  Black  v.  Kennedy,  7th  Dec.  IflMy 
were  of  opinion  that  that  part  of  the  Lord  Ordinary's  interloculer 
which  found  the  trustee  liable  in  the  penalties  of  the  late  statate 
ought  to  be  recalled. 

The  Court  recalled  as  to  the  deoerniture  for  penal  bterest ;  bsl 
quoad  ultra  adhered,  and  remitted  to  the  Lord  Ordinary* 

Lord  Ordinary,  Cockhwm,        Act  Dean  ofFac.  (Eopt^)  G.  BdL       Wm,  Sktmt, 
W.  S.  Ageot.  Alt  P.  Eoberdon  and  MaedtmgaL  W3Bm  JSss«A 

A^ent         T.  Clerk. 

II* 
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FIRST  DIVISION. 

No.  CXI.  29th  May  1835. 

JAMES  MARTIN,  Petitioner. 

Expenses. — A.  S.  6th  Feb.  1806. — Agent. — Anagera  is^  in  the 
ordinary  case^  entitled  to  the  expense  of  taxation  under  this  A,  S. 
Special  objection  to  Auditor's  report* 

The  petitioner,  Mr  Martin,  had  been  confidential  cleric  of  Mr 
Bristow  Fraser ;  and  after  Mr  Eraser  had  left  the  coantry,  and 
become  bankrupt,  Mr  Gibson,  who  had  been  appointed  trustee  on 
the  Wilsonton  estate,  in  room  of  Mr  Fraser,  applied  to  Martin  to 
make  out  Mr  Eraser's  account  from  1820  to  1828»  that  he  might 
produce  them  in  a  multiplepoinding. 

Thereafter  Martin  presented  a  petition  to  the  Court  to  have  his 
accounts  taxed,  in  which  was  included  a  charge  for  making  out 
these  accounts;  and  the  case  was  remitted  to  the  Auditor,  who 
struck  off  the  items. 

Martin,  in  a  note  of  objections. to  the  Court,  /i&adtfd^  thai  he 
had  made  out  these  accounts  at  the  solicitation  of  Gibson,  to  senre 
%  specific  purpose,  which  he  was  in  no  way  bound  to  do,  and  was 
Aerefore  entitled  to  the  expense  thereof. 

It  was  aauweredj  that  he  had  acted  as  a  sort  of  manager  after  Mr 
Eraser's  absence^  and  that,  at  all  eyents,  this  was  a  charge  which 
should  have  been  made  against  Mr  Eraser's  estate^  as  the  object 
of  obtaining  these  accounts  was  to  rank  them  in  the  multiplepoind- 
ing for  payment 

The  Court  sustained  the  objection,  and  allowed  the  charge.         judgment. 

A  discussion  then  arose  as  to  payment  of  the  expense  of  the  ap« 
pUeatlon.  The  objector  cantend^^  that  he  had  adopted  this  method 
to  save  the  expense  of  an  ordinary  action,  which  he  would  have 
been  entitled  to  bring,  and  that  he  had  incurred  considerable  ex- 
panse in  citing  the  different  creditors. 

It  was  answered^  that  there  had  been  no  denial  of  liability,  and 
that  the  taxing  was  a  ceremony  which  an  agent  was  obliged  to  go 
tiirough  to  entitle  him  to  payment 

The  Cowrt,  on  referring  to  the  clerk,  who  stated  that  it  was  the 
Custom  to  give  the  expense  in  such  cases,  awarded  the  expenses  of 
the  application,  but  not  of  the  present  discussion. 

For  the  Petitioner,  P.  Bobertson,        Alt.  Kem,  I>.  Clerk. 

e. 
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FIRST  DIVISION, 

No.  CXIL  29ih  May  1885, 

Mrs  R  miller  and  HUSBAND 

FARQUHARSON. 

Vrit. — Stat.  1681>  c.  5. — Three  individuab  sign  a  docfmali 
written  by  one  ofthem^  there  being  no  testing  clause :  suek  doamai 
Jbund  to  be  probative  against  the  writer  alone*    (See  report  of  dni 
oasei  ante»  4th  Dec  1834.) 


The  pursuers,  as  representatives  of  the  bte  Mrs  Margaret 
in  whose  favour  the  following  obligation  had  been  grranted,  on  bcr 
advancing  to  the  parties  (as  alleged  by  the  pursuers)  the  sum  of 
L.80  sterling,  brought  an  action  against  the  defender,  Mr  Fir- 
quharson,  one  of  the  parties  who  had  signed  the  obligation,  (tk 
others  having  died  or  become  insolvent,)  for  payment  of  the  cm* 
tents :  ^  Pdisley,  4^  Nov»  1813.     We  hereby  acknowledge  to  fatre 

*  received  from  Margaret  Miller  Eighty  pounds  sterling,  for  whiek 

<  we  pay  her  interest,  at  the  rate  of  5  per  cent,  per  annum ;  and  we 

<  oblige  ourselves  to  repay  the  principal  at  any  time,  on  gettingflx 

<  months'  notice.'     (Signed)      <  D.  &  J.  Thohpsok,  Rob*  Fab- 

*  QUH ARSON,  W  Angus.'  This  document  was  holograph  of  oae 
of  the  Thomsons,  and  signed  by  the  other  parties,  but  was  not  taUti 
in  terms  of  the  act  1681,  nor  was  it  stamped. 

In  defence,  it  was  first  pleaded  that  the  document  being  of  die 
nature  of  a  proAiissory-note,  and  not  being  stamped,  would  notbeir 
&ith  in  judgment,  and  was  not  actionable. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  ike  it* 
fender,  &c.;  but  the  Court  (4th  Dec.  1834)  altered  the  interloeotor 
of  the  Lord  Ordinary,  and  found  that  the  document  is  not  a  proiiiii« 
sory-note,  and  remitted  to  the  Lord  Ordinary  to  proceed  further  is 
the  cause,  reserving  all  questions  of  expenses.     (Vide  report) 

When  the  cause  came  again  before  his  Lordship,  the  documeBC 
was  stamped  as  a  bond ;  and  it  was  next  pleaded  in  defence,  tU 
the  document  iA  question  not  being  holograph  of  the  defender,  or 
duly  tested,  in  terms  of  the  Act  1681,  was  improbative,  and  eouht 
not  therefore  be  sustained  as  a  ground  of  action  against  him.  Tke 
Lord  Ordinary  pronounced  the  following  interlocutor,  adding  tke 
subjoined  note : 
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<  The  Lord  Ordinary,  &c.  in  respect  the  written  agpreement  li-  29  May  1835. 

*  belled  upon  is  neither  holograph  of  the  defender,  Robert  Far-*    ^^^V^^ 

*  qoharson,  nor  framed  in  conformity  with  the  provisions  of  the  Act  Hulband  v. 

*  1681,  c  5,  assoilzies  the  said  defender  from  the  conclusions  of  the  Farquharson. 

*  action,  and  decerns;  finds  him  entitled  to  expenses  from  the  date 

*  of  the  remit,  and  to  no  other  expenses.' 

Note, — *  The  pursuers'  plea,  that  if  there  are  more  than  two  ob-* 

*  ligants  in  a  deed,  they  are  to  be  held  as  witnesses  to  the  subscrip* 

*  tion  of  each  other,  and  the  deed  to  that  effect  excepted  from  the 
'operation  of  the  Act  1685,  appears  to  the  Lord  Ordinary  ill* 
'  founded,  and  pregnant  witli  danger.     Mr  Erskine  has  said,  that 

*  a  deed  subscribed  by  the  members  of  a  corporate  body,  or  even 
^hjr  a  number  of  private  persons,  has  been  once  and  again  adjudged 
« effectual  on  that  ground;  and  he  refers  to  two  cases,  that  of  For- 
*.ie9t  m  1676  *,  and  the  Sea-box  of  Queensferry  in  1732  f .  In  the 
'  first  of  these,  the  obligation  was  granted  in  re  mercatoria,  and  was 

*  therefore  a  privileged  writ     A  very  full  report  of  the  second  case 

*  11  given  by  R.  Bell,  in  his  lectures  on  the  testing  clause;  and  for 

*  the  reasons  which  he  there  states,  it  is  plainly  no  precedent  on 

*  the  general  question.  On  the  other  hand,  the  doctrine  was  ex« 
'presdy  disregarded  by  the  Court  in  the  case  of  Rankin  in  1633  f, 

^  and  in  that  of  the  Duke  of  Douglas  in  1742  §,  iii  both  of  which, 
^thoagh  the  writs  were  executed  before  the  Act  1681,  they  are 

.  *  equally  good  authorities  on  this  point  under  the  Act  1579,  which 
'contains  the  same  provision  as  to  the  witnessing  of  deeds.     But  if 

*  the  exception  is  to  be  admitted  at  all,  it  must  be  confined  to  the 
.  ^  ene  put  by  Mr  Erskine,  of  a  deed  granted  by  a  corporate  body^ 
!  *ot  a  numerous  association.     To  extend  it  to  every  writing,  where 

'  there  are  three  or  more  obligants,  would  in  a  great  measure  de« 

*  feat  the  object  of  the  statute,  and  would  be  opposed  to  the  uniform 
'practice  of  more  than  a  century. 

'  Another  fatal  defect  is  the  want  of  the  writer's  name  and  desig- 
'nation. 

'  No  authority  is  cited  for  holding  that  a  deed,  in  th6  handwrit- 
'ing  of  one  subscriber,  is  to  be  taken  as  holograph,  and  privileged 
m  a  question  with  the  other  subscribers. 
'  There  is  no  rei  interventus  in  this  case  admitted  by  the  de- 

*  fender,  Farquharson,  or  proved  as  in  a  question  with  him.' 

The  pursuers  redaimedy  and  in  reference  to  the  doctrine  laid 


*  Porntt  V.  Veitcli,  19Ui  July  1676,  St.  2454^  M.  16,970. 

1 8tt.Box  of  Qaeensferry  v.  Steuart,  7th  Jan.  1732,  FoU  Diet.  2539,  M.  16,899. 

)  Ito  Feb.  1733,  Duruy  671,  M.  16,881. 

$  8Sd  and  23d  Not.  1742,  Ekh,  Writ,  No.  11 ;  XtZi  610,  M.  17,033. 
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29  May  1835.  down  in  the  last  paragraph  but  one  of  die  note  of  the  Loid  0£- 
nary,  viz.  that  ^  no  authority  is  cited  for  holding  diat  a  deed,  in  the 

<  handwriting  of  one  subscriber,  is  to  be  taken  as  heiogrqyh,  nd 

<  privileged  in  a  ^question  with  the  other  subscribers,'  fieakij 
that  where  a  party  signed  a  document,  already  written  and  signed 
by  another,  that  must  be  held  as  tantamount  to  the  writing  asd 
subscription  of  himself,  as  it  was  impossible  that  two  parties  eodd 
both  write  and  subscribe  the  same  deed ;  at  all  events  he  was,  is 
such  circumstances,  barred,  personal!  exoeptione,  firom  objection  t» 
its'  validity,  as  binding  upon  himself. 


Miller  and 
Husband  v, 
Farquhanon 

Pursuers' 
Pleas. 


Defender's 
Pleas. 


It  was  wmoered^  that  as  this  was  a.  deed  of  importance  in  Ik  ; 
Sense  of  the  statute,  it  was  abs^dutely  essential  to  its  beiii|^  proba- 
tive that  it  should  be  tested  or  holograph,  and  that  it  was  piuilf  | 
impossible  a  deed  could  be  holograph  of  more  than  one  individaL  i 


Opinion  of 
Court. 


Judgment. 


Lord  Maekenzie.'^l  cannot  say  that  a  doubt  ever  occurred  ts  m 
upon  this  part  of  the  case.  Suppose  a  man  writes  out  a  bond  fir 
L.  10,000,  in  name  of  himself  and  ano&er,  and  signs  it  luaaaelf,  en 
it  be  said  that  he  would  have  nothing  more  to  do  than  to  get  ike 
other  to  sign  it,  to  make  it  probative  against  him  ?  I  can  see  no  si- 
thority  of  principle  for  such  a  propoation.  If  one  party,  in  sisnhr 
circumstances,  had  granted  a  holograph  authority  to  the  other,  dist 
might  make  the  obligation,  written  by  the  other,  good  against  has. 
I  should  doubt,  however,  if  his  subscription  would  give  any  addi* 
tional  weight  to  the  obligatiofl.  But  there  is  no  allegation  of  fUi 
kind  here :  All  that  is  said  is^  in  substance,  that  this  party  s%Bed  s 
deed,  knowing  it  to  be  written  by  the  other,  and  that  the  s%natBi^ 
so  appended  to  the  deed,  is  his  signature. 

The  other  Judges  unanimously  concurred,  and  die  Qnai  there* 
fore  adhered,  except  as  to  expenses;  found  no  expenses  due,  te. 


I>crd  CoifkouM^  Ordiocrj.  Act.  Dean  ofPac  (Hope,)  Neaom, 

A.  M'Nein,        John  Richardson,  W.  S.  and  Altx.  Nawne,  Ageoto. 


Ak 
Z>.  CIciL 

C. 
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SECOND  DIVISION. 

Na  CXIII.  2M  Mmf  1835. 

Mrs  jean  DENNISTOUN  oe  BUCHANAN  &  SPOUSE 

agaitut 
GEORGE  &  ROBERT  DENNISTOUN  &  Company  and 

TRUSTEES. 

'GvABAMTBE. — Quettitm  OB  to  the  anutruetian  of  a  letter  of  guarantee. 

Jamx8  Buchanan  junior,  merchant  in  Glasg^ow,  granted  to  bis 
ttotber,  the  pursuer,  a  promissory-note  for  L.5250,  dated  llth  No- 
vember 1820,  and  payable  one  day  after  date,  for  value.  The  pur- 
teiB  being  anxioos  for  security,  James  Buchanan  got  from  the 
inn  of  Creorge  and  Robert  Dennistoun  and  Company,  of  which  he 
^self  was  a  partner,  the  following  letter  of  guarantee :  *  Glasffowj 

*  MJcmuary  1821.  Mrs  Jean  Buchanan,  Madam,  As  we  under- 
^  stand  from  our  partner,  Mr  James  Buchanan,  that  he  owes  you 

*  L5250,  on  a  promissory^note  for  that  amount,  dated  Glasgow, 

*  llth  November  1820,  and  payable  one  day  after  date,  we,  at  his 
'  request,  hereby  engage  to  guarantee  said  bill  to  the  extent  of  the 
^  value  of  the  stock  which  he  may  have  in  our  house,  subject  to  the 
« liquidation  of  our  debts  and  engagements.     And  we  farther  en- 

*  Pg^  should  the  said  stock  be  reduced  in  value  to  the  sum  of 
'  LlOjOOO,  to  apprise  you  of  the  same,  at  the  time  of  doqueting  our 

*  books.  We  are,  Madam,'  &c.  <  Geo.  &  Rob.  Dennistoun  &  Co/ 

The  letter  is  holograph  of  Alexander  McGregor,  one  of  the  part- 
ners. 

The  books  of  the  company  were  balanced  on  30th  April  1821, 
■nd  rarious  minutes  were  prepared  by  the  partners  at  different  pe- 
riods, as  the  result  of  their  investigadons  in  regard  to  the  state 
of  their  affairs;  from  a  £adr  construction  of  which,  it  was  alleged  by 
the  pursuers  that  James  Buchanan's  stock  was,  at  and  subsequent  to 
April  1821,  less  in  value  than  L.10,000,  and  that  the  company 
were  aware  of  the  fact.  On  26th  February  1824,  a  notarial  protest 
was  taken  in  name  of  the  pursuers,  demanding  implement  of  the 
S^i^niDtee,  and  protesting  <  that  the  company  were  and  should  be 
'  liable  for  the  contents  of  the  said  missives,'  &c.  No  answer  was 
Bi^e  to  this  protest,  nor  was  any  intimation  ever  given  to  the  pur- 
B»ers  that  their  son's  stock  was  below  L.10,000.  In  1824  the 
^mpany  made  an  advance  to  James  Dennistoun,  on  getting  collate- 
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29  May  ld35.  rai  security  over  his  lands  in  Dumbartonsbire.  The  company  becmc 

^^^V^^    insolvent  in  February  1826,  and  the  partners  were  sequestrated. 

Dennistoun^^       '^'^^  pursuers  in  this  action  concluded  against  the  company  far 

V.  Dennistoun  payment  of  the  the  bill  of  L.5250,  for  which  the  company  became 

and  Co.  guarantees,  or  for  a  ranking  of  the  amount  of  the  said  bill  agamst 

the  estates  of  the  company,  and  the  individual  partners. 


Defenders* 

Fleaa. 


Pursuers* 
Pleas. 


k 


It  was  pleaded  in  defence — 1«/,  That  the  bill  to  which  the  letter 
of  guarantee  referred  had  prescribed,  and  the  debt  could  notbe|irof- 
ed  by  the  oath  of  James  Buchanan,  who  was  inadmissible  as  a  witnen 
on  the  score  of  relationship.  2£?,  The  letter  was  improbative.  &/, 
The  letter  inferred  a  mere  cautionary  obligation,  to  which  nd  effect 
could  be  given,  when  the  debt  to  which  it  was  accessary  was  eztiii- 
guished.  The  defenders  are  liberated  from  the  cautionary  obligatkn 
by  the  failure  of  the  pursuers  to  negotiate  the  bill  within  the  yeanrf 
prescription,  by  which  the  defenders  have  lost  their  relief  agaiosttke 
principal  debtor.  4^A,  James  Buchanan's  stock  was  never  redaoMi 
to  L.  10,000,  and  the  engagment  to  apprise  the  pursuers  never  tXMk 
effect.  The  letter  did  not  bind  the  company  under  any  penaltjr 
to  inform  the  pursuers  if  the  stock  was  below  L.  10,000 ;  but  sup- 
posing the  stock  was  so  reduced,  the  defenders  are  bound  to  instruet 
the  actual  loss  sustained  in  consequence.  5th,  The  stock  of  Jamei 
Buchanan  was,  according  to  the  terms  of  the  letter  of  guarantee, 
subject  to  the  liquidation  of  the  debts  and  engagements  of  the  com- 
pany, which  eventually  more  than  absorbed  that  stock.  In  dain- 
iug  under  the  letter  of  guarantee,  the  pursuers  are  bound  to  instruct 
at  what  periods,  subsequent  to  the  date  of  the  letter  of  guarantee, 
Mr  Buchanan  had  any  stock  available,  after  deducting  the  compaa^i 
debts  and  engagements. 

The  pursfiers  pleaded — 1.  By  the  obUgation  libelled,  the  def<a^ 
ers  became  bound  to  pay  the  bill  out  of  James  Buchanan's  free 
stock,  and  at  the  same  time  to  apprise  the  pursuers  whenever  tbe 
value  of  this  should  be  found,  at  the  periodical  balances,  to  have  fallefl 
below  L.  1 0,000.  2.  The  obligation  required  to  be  fairly  and  strictly 
interpreted,  the  pursuers  being  tied  up  from  farther  proceeding! 
and  there  being  an  implied  obligation  to  have  the  stock  ascertuned 
by  periodical  balances.  3.  The  amount  of  Stock  was  never  fidrff 
ascertained,  nor  was  the  pursuer,  Mrs  Buchanan,  informed  of  the 
great  depreciation  in  its  value.  4.  The  company  distrusted  tbe 
amount  of  James  Buchanan's  stock,  when  they  required  secorit^ 
for  L.3000  over  his  lands  before  making  advances  to  him.  5.  SoMf 
after  1821  the  stock  was  reduced  greatly  below  L.  10,000,  andm^ 
perplexity  or  difficulty  in  ascertaining  the  true  state  of  matters^  ^ 
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the  fiulare  to  give  notice  t6  Mrt  Bachanan,  rests  entirely  with  the  fid  Itfay  tssl 
defenders.  V^^y^i^hi/ 

Ijcnnratoiiii 

'     llie  Lord  Ordinary  pronounced  this  interlocutor :  v.  Dennistonn 

<  The  Lord  Ordinary  having  heard  parties'  procurators^  and  there*  ^^  ^* 
after  considered  the  closed  record^  and  whole  process^  finds^  That 
the  company  of  George  and  Robert  Dennistonn  and  Company  were 
validly  bound,  in  terms  of  the  letter  of  guarantee  libelled^  and  r^ 
pels  the  defences  of  want  of  statutory  solemnity  and  prescription : 
finds  it  sufficiently  proven,  by  the  admissions  land  evidence  in  pro- 
cess, that  as  early  as  the  30th  of  April  1821,  when  a  balance  was 
struck  in  the  said  company's  books,  the  stoick  of  James  Buchanan 
was  hot  truly,  and  according  to  a  fair  and  reasonable  estimate, 
of  the  value  of  L.10,000,  and  that  this  was  known  to  the  said 
company ;  and  finds,  that  nevertheless  the  said  company  did  not 
apprise  the  pursuer,  in  terms  of  their  obligation:  finds  no  ground 
in  law  on  which  it  can  be  inferred,  that  in,  consequence  merely 
of  the  said  failure  to  implement  their  obligation,  the  said  company 
became  directly  and  absolutely  liable  to  pay  to  the  pursuer  the 
sum  contained  in  the  promissory-note  to  which  the  said  guarantee 
jrelated,  or  interest  thereon ;  but  finds  that  they  did  become  liable 
to  make  payment  to  the  pursuer  of  the  said  sum  and  interest, 
id  so  far  as  it  may  appear  reasonable  to  believe  that  she  would,  in 
case  of  receiving  due  notice,  in  terms  of  the  letter,  on  the  said 
30th  of  April,  have  been  able  to  secure  payment  thereof,  either 
out  of  James  Buchanan's  share  in  the  company  stock,  or  his  other 
funds;  but  finds  no  sufficiently  precise  averments,  or  sufficient 
admissions  in  process,  to  enable  the  Lord  Ordinary  to  decide  oil 
that  subject,  nor  have  the  parties  said  that  they  were  content  to 
restrict  themselves  to  the  evidence  in  process ;  and  therefore  ap* 
points  the  canse  to  be  enrolled,  that  an  order  may  be  made  for 
further  procedure  in  relation  to  it' 

The  defenders  reclaimed,  when  the  Court  pronounced  an  inter<^ 
locutor,  4tli  March  1631,  adhering  to  the  first  finding. 

*  The  Lords  having  considered  this  note,  and  the  other  proceed* 

*  ings,  and  heard  counsel  thereon,  adhere  to  the  first  finding  of  the 
'  interlocutor  of  the  Lord  Ordinary,  repelling  the  defences  of  want 
^  of  statutory  solemnity  and  prescription,  and  on  that  head  refuse 

*  the  desire  of  the  note :  Quoad  ultra,  before  further  answer,  remit 
^  to  James  McClelland,  accountant  in  Glasgow,  to  examine  the  books 
^  of  George  and  Robert  Dennistonn  and  Company,  referred  to  in 
^  the  proceedings,  and  to  report  the  results  of  such  examination  in 

*  reference  to  the  respective  averments  of  the  parties,  more  espe- 


Court. 
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29  Mayissft.  '  cially  88  to  the  mode  in  which  these  iM>ok8  hare  been  madeip; 

^'^^V^^    *  the  said  report  to  be  given  in  quamprimum/ 

Deanitftoun ' 
and  Husbaod 

V.  Denniatoun      A  report  and  addifional  report  haying  been  lodged,  the  Court 
ao    Co.         ordered  cases  on  the  whole  cause;   npon  advising  which,  thdr 

Lordships  adhered  to  the  interlocator  of  the  Lord  Ordinarj* 
Opinion  of  Lord  Juttiee'Clerk. — I  recommended  this  acconntant,  and  I  think 
-the  duty  has  been  well  performed.  Most  certainly  the  report  in- 
structs that  the  stodc  was,  in  1821,  and  certainly  in  1825,  fiv  be- 
low the  amount  of  the  debt.  I  wish  to  hear  Lord  Medwyn  on  tUi 
question. 

Lard  Medmyn. — The  first  question  is,  what  is  the  meanii^tDd 
.extent  of  the  obligation  undertaken  by  the  letter  of  3d  Janooy 
1821  ?  It  does  not  appear  to  me  to  be  an  unconditional  guarantee, 
or  promise  to  pay  the  promissory-note,  but  to  g^uarantee  to  the  efr 
tent  of  the  stock  belonging  to  the  pursuer^s  son,  subject  to  the  debli 
and  obligations  of  the  firm ;  and  to  make  this  effectual,  they  Either 
engage,  should  the  stock  be  reduced  in  value  to  L.  10,000,  to  ap- 
prise the  pursuer  at  the  time  of  doqueting  the  books. 

Now,  the  value  of  the  stock  in  the  latter  part  of  the  oUigatioi 
must  have  the  same  meaning  as  in  the  first  part  of  it  But  it  css^ 
^ot  import  that,  when  it  says,  *  the  value  of  the  stodc,  subject  tt 
<  our  debts  and  obligations*'  It  is  a  mere  statement  of  the  point  cf 
law,  that  such  stock  is  <  subject  to  our  debts;'  id  est,  out  of  wUck 
■they  are  payable.  If  there  had  been  an  action  to  compel  paynwm 
from  James  Buchanan's  stock,  the  defenders  would  have  insiiled 
for  deduction  of  the  company  debts.  The  statement  is,  (defenden^ 
^^^^  P%^  %)  that  it  means  any  stock  eventually  payable  to  hin 
Any  other  meaning  will  not  answer  the  object  of  boUi  parties— 
the  relations  to  be  free  from  anxiety  to  secure  themselves,  and  tkt 
partners  in  their  anxiety  to  support  the  credit  of  their  partner. 

They  could  not  ^et  rid  of  the  obligation  to  give  notice  of  the 
reduction  of  the  stock,  by  continuing  the  stock  account  at  the 
nominal  value  to  the  last. 

Having  fixed  the  meaning  of  the  obligation,  two  questions 
\sty  If  the  value  of  James  Buchanan's  stock  was  reduced  to  L.10,00(^ 
so  that  the  company  ought  to  have  apprised  Mrs  Buchanan ;  and  at 
they  never  did  so  apprise  her,  ^  How  far,  and  to  what  extent  they 
are  liable  ?  Much  is  founded,  in  the  cases,  upon  a  new  contract  of 
copartnery  in  August  1820,  never  before  noticed,  but  which  throws 
no  new  light  of  any  consequence  upon  the  cause.  The  stock  of  the 
company  was  raised  to  L.  120,000,  of  which  James  Bochaoan  had 
L.29,000.  Although  two  years  were  given  to  pay  up  this  sum,  it 
was  clearly  not  intended,  or  expected  at  least,  that  it  would  be  paid; 
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and  there  is  a  clause  in  the  contract,  that  the  partners  are  only  to  89  May  1835. 
draw  out  the  interest  of  this  stock.  ^•^y^'' 

There  was  no  divuion  of  profits  subsequent  to  the  balance  of  and^Husband 
1821.     Previous  to  this  date,  large  sums,  to  the  amount,  it  is  said,  v.  Deooistoun 
of  JL  100,000,  had  been  deducted  on  account  of  bad  debts.    Mat-  "^^'     , 
ters  certainly  cannot  have  improved  when  no  estimate  could  be  Opinion  of 
made,  and  therefore  the  bad  debt  aeeoiint  was  dosed.     The  Lord  ^"'^ 
Ordinary  has  found,  and  the  ajceonntant  reports,  that  at  the  balance 
on^tli  April  1821,  the  value  of  Jametf  Bnehanan's  stock  was  re- 
duced to  1^10,000;  and  this  view  of  the  matter  is  verified  by  the 
details  given  in  the  report 

The  Lord  Ordinary  has  found  correctly  that  a  elaim  of  daniages 
arises,  and  therefore  it  is  of  importance  to  fix  the  period.  It  will 
be  seen  that  the  pursuer  protested  in  February  1824;  the  stock,  inde- 
pendent of  the  debts  and  obligations  of  the  company,  then  amounted 
in  value  only  to  L.9075 :  12 : 3.  In  November  1824,  the  com- 
pany insisted  for  security  for  L.a000,  to  be  drawn  out  by  James 
Buchanan  ;  thus  admitting  that  his  stock  was  in  truth  not  considered 
worth  L.3000.  From  the  date  of  the  protest  then,  at  least,  they 
were  bound  to  have  given  notice ;  but  perhiqis  from  a  year,  &t  a  year 
and  a  half  after  the  non-payment  of  die  two  promissory-notes  for 
L.5000  and  L.8500,  that  is,  from  February  1822  or  August  1822. 

Lord  Glenke^ — Down  to  1824  no  intimation  was  given.  Then 
the  pursuer  protested.  Why  did  the  defendere  not  give  notice  td 
her  then  l^at  the  stock  was  below  L.  1 0,000  ?  But  they  gave  her 
no  answer.  From  this  I  presume,  that  if  she  had  brought  her  ac^ 
tion  she  would  have  recovered  to  the  extent  his  stock  could  meet 
the  amount  of  the  bill.  On  this  letter  she  is  a  creditor,  and  is  en- 
titled to  be  ranked. 

Lard  Meadoubank. — I  think  the  interlocutor  ought  to  be  adhered 
to. 

liOrd  Ordinary,  MachauoiB.     Act  Dean  e/Ftic.  (Bopi^J  tnd  Numa,    Z>.  Cbgkom; 
W.  a  Agrat.  AlU  Ruiherfird,  Ivorjh  Ho.  Wdsh,  &  a  C  AfenU 

T,  Clerk. 

R. 
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SECOND  DIVISION. 

No.  CXIV.  30a  Jl%  1835. 

ALEXANDER  MORRISON  and  OrHfiRs 

against 

LORD  PROVOST,  MAGISTRATES  and  COMMIS- 
SIONERS OF  POLICE  OF  GLASGOW. 

Police. — Clause-~7%«  Commimonen  ofPoliee  in  Glasgow  hnag 
resolved  to  apply  part  of  the  funds  raised  for  the  pwrposee  ef  At 

.    police  act  in  opposing  a  bill  introduced  into  Parliament  bg 
joint'^tock  water  companies^  Hie  provisions  if  which  were 
to  be  inpaious  to  the  interests  of  (he  police  board — bill 
by  certain  rate^payers  passed  ^  but  vderdict  refused^ 

By  the  Glasgow  police  act,  power  is  giren  <  to  raise  a  fuod  forde- 

<  fraying  the  expense  of  guarding,  &c.  and  other  expenses  of  tke 

<  police  establishment,  and  for  the  other  necessary  pttrpoaes  of  the 
f  act ;'  and  by  §  32,  the  assessments  recovered  are  vested  in  thi 
Lord  Provost,  Magistrates,  Dean  of  Guild,  Deacon  Convenery  wsik 
other  General  Commissioners ;  and  it  is  directed,  that  <  all  sach 

<  moneys  shall  be  applied,  &c.  in  watching,  lighting  and  clesuuiy 

<  the  streets,  &c.  and,  in  general,  defraying  the  establiahfliieBt  d 

<  superintendent  of  police — fire  engines,  collector's  clerks^  &c.  fir^ 
*  men  and  other  servants,  and  for  the  other  purposes  herein  directs^ 

<  and  for  no  other  purposes  whatever.'  Two  new  proposed  joia^ 
dtock  water  companies  in  Gla^ow  having  united  and  brooghta 
bill  into  Parliament,  in  the  session  of  1834,  the  Town-Council  aai 
other  public  bodies  considered  it  their  duty  to  oppose  it,  and  didss 
successfully.  After  that  opposition  had  b6en  sttccessful,  a 
sion  and  interdict,  and  summons  of  reduction  and  repetition 
brought  by  some  of  the  present  complainers,  in  regard  to  the  qn 
plication  of  any  part  of  the  police  funds  to  the  expenses  ineaned 
in  that  opposition  ;  and  these  actions  are  still  in  dependence. 

The  same  water  companies  brought  another  bill  into  Parliameal 
during  the  present  session,  which  the  commissioners  of  police 
sidered  more  objectionable  than  the  former.  In  particular,  it 
tained  no  provision  rendering  it  imperative  on  the  company  to 
have  a  constant  supply  of  water  in  the  pipes  by  night  and  by  day; 
it  contained  a  number  of  complex  clauses  in  regard  to  laying  gM 
and  water  pipes  through  the  various  streets  and  pavements ;  and  it 
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proposed  to  raise  the  mazimam  water  rates  higher  than  at  present  2 
The  eommissioners  therefore  resolved  to  oppose  the  bill. 

Against  that  resolution  this  bill  6f  suspension  and  interdict  was  ouien  v, 
brought  by  Morrison' and  other  rate^payers,  on  the  ground  that  such  foUcm  Btmid 
an  application  of  the  funds  was  ultra  yires  of  the  commissioners ;  ^     ■**8<^* 
while  the  commissioners,  again,  founded  on  the  police  act,  and  thQ 
expediency  of  opposing  in  the  outset  measures  attended  with  palpable 
injury  to  the  police  establishment 

Ijord  Salffray^  before  answer^  granted  the  interdict;  but  qd  ad- 
yisiiig  the  bill,  with  answers.   Lard    Cockbum^  16th  May  1835, 

<  passed  the  bill,  but  recalled  the  interdict,'  with  this  note :  ^  What- 

<  ever  redress  the  suspenders  may  ultimately  be  found  entitled  to,  is 

<  sufficiently  secured  to  them  by  the  bill  being  passed ;  and  nothing 

*  has  been  stated  to  justify  the  summary  suspending  of  the  com- 

*  missioners,  in  the  exercise  of  their  statutory  discretion,  by  main- 

*  taining  the  interdict,  which  was  granted  in  the  first  instance  until 

*  answers  could  be  lodged/ 

The  suspenders  reclaimed^  but  the  Court  adhered.  Judgment. 

Lard  Justice- Clerk. — Looking  to  the  powers  of  these  police  com-  Opinion  of 
missioners,  and  to  some  of  the  proposed  clauses  in  the  new  water 
bill,  I  am  clear  there  is  no  violation  of  the  police  statutes,  prima 
&cie  in  applying  part  of  the  funds  to  oppose  this  bill.  It  is  impos-' 
sible  to  entertain  a  doubt  that,  under  this  proposed  bill,  the  requi- 
site supply  of  water  would  no  longer  be  granted.  I  do  not  feel 
justified  in  altering  the  interlocutor. 

Lord  Meadowbank. — I  am  sorry  I  cannot  concur,  for  I  think  the 
interdict  ought  not  to  have  been  recalled.  The  police  act  was 
,  passed  for  specific  purposes.  The  commissioners  may  resist  any 
infringement  of  their  regulations,  but  they  have  no  power  to  apply 
tiie  funds  in  opposing  every  bill  which  any  speculator  chooses  to 
bring  forward.  The  rate  payers  ought  to  go  to  Parliament  and* 
give  their  opposition  if  necessary.  They  have  a  right  to  say.  The' 
eommissioners  shall  not  apply  funds  given  for  a  specific  purpose 
towards  purposes  not  included  in  the  provisions  of  the  act.  If  the' 
exercise  of  a  power  like  this  had  been  intended,  Parliament  would' 
have  introduced  a  clause  permitting  it  But  the  consequence  is,' 
that  we  see  jobs  got  iip,  and  committees  of  police  commissioners 
sent  year  after  year  to  London,  to  live  at  the  public  expense  for 
weeks,  under  the  pretence  c^  opposing  such  bills.  ' 

Lord  Glenke. — I  am  so  well  satbfied  with  the  grounds  of  the  in- 
terlocutor lam  not  for  interfering.  The  granting  of  an  interim 
interdict  might  be  serious. 

Lord  Medwyn.^^1  concur  with  the  Lords  Justice-Clerk  and 
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30  May  183&  Glenleew  It  will  be  quite  open  for  the  pitfties  under  the  paned  Ul 
^^.^^\  ^  discuss  the  views  stated  by  Lord  Meadowbank.  I  obaerre  dMl 
otb^v.  important  cbuses  are  proposed  to  be  left  out  of  the  new  biU,  and  I 
?oUce  Board  think  it  was  the  duty  of  the  commissioners  to  interfere.  If  the  ]«- 
asgow..  3Jg|;g||^  to  the  bill  be  improper^  there  will  be  an  opporCui^  d 
giving  redress. 

lord  CoMum,  Ordinary.     Act.  Dean  ofFac,  (Eofe^J  H.  J.  Robert^au      J. 
bray  jr  A.  Hcwdm,  W.  S.  Agents.       Alt.  Rviherfiird  9n^  G.  Ni^pitr. 
M  jr  Macdowai,  S.  si  C.  Agents.         7\  Cietk. 

B. 


FIRST  DIVISION. 
No.  CXV.  2d  June  183^ 

MAY 

affainst 

HILL. 

Royal  Burgh.— 77ie  Provastf  Magistrates  and  Taum^CouneS.  sfs^ 
.  burgh  having^  in  their  corporate  capaeitg^  in  terms  of  the  sett  emiit 
J  subsequent  act  qf  Council,  finad  a  party  for  refusing  to  act  ess  am* 
gistrate  after  being  elected^ — advocation  against  a  decree  of  the  fayi 
r  courts  enforcing  Hie  penaUg^  dismissed^  with  expenses. 

t 

By  certain  regulations  relative  to  the  bjsrgh  of  G]asgow»  passed  m 
the  year  1748»  and  confirmed  by  the  authority  of  the  ConToitiaBrf 
{loyal  Burgbsy  it  is»  inter  alia,  provided,  <  That  every  penoa  whf 

*  shall  be  hereafter  elected  Provost,  one  of  the  Bailies^  I>eia  it 
f  Guild,  Deacon  Convener  or  Treasurer,  shall,  on  his  refusing  « 
f  declining  to  accept  or  exercise  any  of  the  said  ofllces,  at  the  fnl 

<  meeting  of  the  CouncU,  after  the  election  of  the  Dean  of  G«il4 

*  be  fined  and  amerciated  by  the  Magistrates  and  Town-CoaocS 

<  in  the  sum  of  L40  sterling,  payable  to  the  collector  <rf  the  Mer*' 
\  chanta'  and  Trades'  Houses  respective,  for  the  behoof  of  the  poor» 
*' according  to  the  rank  which  the  refusing  or  ne^eeting  tSes^d 

<  bearer  shall  be  of;  with  certification,  that  if  the  said  reBpectivs'l 
\  coUeqtoKs  do  not  produce,  within  three  months  after,  an  extiaet  rf ' 
\  the  sentence  for  the  fines  shall  he  put  into!  tlieir  hands,  a  certificsit 

<  from  the  Dean  of  Guild  or  Convener  respective^  of  their  having  M* 
'  counted  for  the  said  bev^iil  fi^e^*  the  said  respective  c<dlectdaih»II 
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<  be  obliged  to  pay  the  same,  with  one-fifth  part  m<tfe  for  thdr  ne--^  2.3unt  1885. 
*  gleet  in  levying  thereof,  to  the  town  treasurer  for  the  use  of  the    ''-^y'^. 

<  burgh;  and  this  article,  with  the  immediately  preceding  One,  ta    ^'*"  ^' 

<  be  read  annually  in  the  Merchants'  and  Trades'  Houses  at  their 

<  first  meeting,  after  electing  the  Dean  of  Guild  and  Conyener.' 

On  10th  July  1801,  the  Prorost,  Magistrates  and  Town-Coan*i^ 
dl  made  an  application  to  the  ConTention  of  Royal  Burghs  for  an^ 
alteration  of  their  sett  in  certain  respects,  and  also  to  authorise  an 
increase  in  the  amount  of  fines.  The  Convention  having  complied 
with  their  request  in  the  first  particular,  but  having  demurred  a9 
to  the  second,  an  act  of  council  was  passed,  (2d  October  1601,]r 
whereby  the  amount  of  fines  was  doubled.  ' 

On  Uie  4th  of  October  1831,  John  May,  the  complainer  in  the 
present  advocation,  was  elected  to  bear  office  as  second  merchant 
bailie  of  the  burgh  of  Glasgow.     Having  failed  to  appear  and  ac- 
cept, he  was  duly  cited  by  a  council  officer,,  under  the  authority  of 
the  provost's  warrant,  to  attend  a  meeting  of  council,  to  be  held 
on  the  18th  of  October  1831,  under  certification,  that  if  he  failed 
to  attend,  he  should  be  held  to  have  refused  office.     He  &iied  to 
attend,  and  the  Magistrates  and  Town^Council  aooordingly,  at  their 
meeting  of  the  above  date,  fined  and  amerciated  the  complainer  in* 
the  sum  of  L.80  sterling,  and  disqualified  him  accordingly,  and  de- 
cerned and  ordained  him  to  make  payment  of  that  sum  to  the  re«> 
spondeqt,  collector  of  the  Merchants'  House  of  Glasgow,  and  hia 
aoccessors  in  office,  for  behoof  of  the  poor  of  that  House ;  ordaining 
the  Qollector,  within  three  months  after  an  extract  of  the  sentence 
being  put  into  his  hands,  to  produce  a  certificate  under  the  hand 
erf  the  Dean  of  Guild  for  the  time,  that  he  had  accounted  for  the 
fine  to  the  House ;  ordaining  the  collector  otherwise  to  pay  the  fine 
to  the  City-Treasnrer,  for  the  use  of  the  burgh,  with  one-fifth  part 
of  penalty.     The  office  of  second  merchant  bailie  was  at  the  same, 
time  declared  vacant 

Payment  of  the  penalty  having  been  ineifectually  demanded  from 
May,  a  summons  was  raised  before  the  bailie  court  of  Glasgow^^ 
at  the  instance  of  Lawrence  Hill,  collector  of  the  Merchants'  House 
of  Glasgow,  founding  upon  the  act  of  council,  and  May's  refosal  to 
pay,  and  concluding  in  ordinary  style  for  decree  against  him,  with 
expenses  of  process.  May  pleaded  to  the  action ;  and  after  a  closed^ 
record,  the  following  interlocutor  was  (February  15.  1838)  pro* 
aounced :  *  Having  again  considered  thb  process,  with  the  revised 
<  condescendences  and  answers  for  the  parties,  and  that  the  record 
(  has  been  closed,  finds  it  not  competent  for  this  court  to  set  aside 
*  or  open  up  for  discussion  on  the  merits  the  extracted  decree 
^founded  on  in  the  libel;   but.  interpones  the  authority  of  thi». 


Pleas, 
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e  JuM  1686.  <  ooQTt  to  the  said  decree^  and  decerns  confonn  thereto ;  merviiii; 

^••^y^^    *  to  the  defender  any  remedy  competent  to  him  in  the  competait  I 

""•'"•KM.   «<«,„t.'  i 

' '  Against  this  interlocutor  both  parties  petitioned,  Hill  for  expemei  { 

and  May  upon  the  merits ;   and  the  petition  for  the  respoadcit  I 

ha\riug  been  ordered  to  be  answered,  the  following  interlocator  wn,  I 

of  this  date,  (May  3.  1833,)  pronounced :    «  Having  agdo  eoi-  i 

<  sidered  this  process,  with  the  petition  for  the  pursuer,  petiuoo  h  . 

<  the  defender,  and  answers  for  the  pursuer,  refuses  the  defendcrti  j 
^  petition ;  adheres  to  the  sentence  of  the  15th  February  kst,  wi 
^  decerns :  findfll  the  pursuer  entitled  to  expenses,  and  remits  to  tk  J 

*  Auditor  to  tax  the  same.'  i 
'  Against' this  procedure  before  the  bailie  court,  and  the  Am  ] 
interlocutor's.  May  brought  the  present  advocation.                       | 

•  Additional  pleas  in  law  were  put  in  by  both  parties,  and  the  Lerf  ! 
Ordinary  ordered  cases. 

■! 
Advocator's        The  advocator  pleaded  generally,  that  the  summons  was  mtafi 

potently  brought  before  the  Magistrates  in  the  burgh  coort,  ft 

respect  that  the  object  of  the  action  was  to  enforce  an  act  or  de€re# 

of  the  Magistrates  i^hemselves ;  and  that  it  was  doubly  incompeteoV 

in  respect  that  the  Magistrates  could  not,  by  their  own  act  of  eodi' 

cil,  double  the  fine ;  and  farther,  that  the  Magistrates  had  an  ei> 

press  interest  in  exacting  the  fine  for  the  use  of  the  burgh ;  Robeil* 

son  V.  Panton,  21st  Nov.  1823;  Edingtonand  Sons  v.  AsAej^Vk 

Dec.  1829;  Adamson  v.  Masterton,  21st  July  1731,  Af.  7484. 

Respondent's   •   Pkoded  for  the  respondent — 1.  The  respondent,  as  the  coUeciof 
^^  of  the  Merchants'  House,  having  acquired  right,  under  the  net  rf 

council,  to  demand  the  sum  of  L.80  concluded  for  from  the  adfS^' 
cator,  was  entitled  to  enforce  this  claim,  like  any  other 'pecanitff 
demand  competent  to  one  individual  against  another,  by  applicati# 
to  the  ordinary  courts  of  law.  2.  There  was  no  incompetencjis 
applying  to  the  Magistrates  of  Glasgow,  sitting  as  a  judicial  tribnoili 
to  enforce  this  chum  as  a  court  of  law,  merely  on  account  of  the  debt 
due  to  the  pursuer  having  its  origin  under  an  act  of  die  Towik 
Council,  a  totally  dififerent  body,  sitting  in  a  mere  ministerial « 
administrative  capacity.  Q.  It  formed  no  objection  to  the  resfMiH 
denfs  application  for  a  decree  to  enforce  the  act  of  council,  that  it 
might  not  be  competent  for  the  Magistrates  to  open  up  or  set  ande 
the  act  of  council.  It  is  quite  competent  to  apply  to  an  ioferiff 
court  to  enforce  a  legal  deed  or  document,  even  although  that  deed 
or  document  must  be  held  unchallengeably  valid,  till  set  aside  bf  a 
formal  process  of  reduction.    4.  Even  supposing  the  act  (tf  coondl 
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to  be  of  l^e  nature  of  a  decree  of  a  court)  it  wm  not  incompetent  to  s  June  18S5. 
apply  to  the  burgh  court  to  hare  a  decree  interponed  to  it,  so  as  to     ^^^n^<«»/ 
enable  the  respondent  to  obtain  an  act  of  warding,  or  any  other  com-  May  v.  Hilh 
petent  diligence.    5*  The  jurisdiction  of  the  Magistrates  could  not  Respondent's 
be  declined  on  the  ground  of  their  having  any  interest  in  the  issue  ^'®*'* 
of  thei  suit,  inasmuch  as  there  was  no  such  interest  in  point  of  fact; 
the  only  interest  in  the  action  being  that  of  the  respondent,  as  collect-* 
or  of  the  Merchants'  House,  who  was  the  only  party  by  whom  any 
thing  could  be  taken  under  the  decree.     6.  The  alleged  interest  of 
the  burgh  treasurer,  founded  on  his  right  to  demand  the  sum  in 
question  from  the  respondent,  in  the  event  of  his  not  accounting  for 
it,  within  three  months,  to  the  Merchants*  House,  formed  no  inte- 
rest in  the  action  itself,  but  resolved  into  a  mere  right  of  exacting 
a  penalty  from  the  respondent,  in  the  event  of  his  subsequently 
foiling  to  discharge  bis  duty,  which  it  was  irrelevant  to  state  as  an 
objection  to  the  jurisdiction.     7.  Even  an  interest  in  the  issue  of 
the  suit  ojEi  the  part  of  the  Magistrates,  or  of  any  of  the  city  officers, 
where  the  interest  alleged  was  merely  that  of  trustees  for  the  com- 
munity, or  public  functionaries,  was  not  sufficient  to  exclude  the 
jurisdiction  of  the  burgh  court  as  a  judicial  tribunal. 

The  following  authorities  were  referred  to  by  the  respondent: 
Ferguson  v.  Magistrates  of 'Kilmarnock,  80th  July  1761,  Mor. 
1881;  Manson  v.  Macdonald,  16th  Dec.  1795,  Mor.  2015;  Blair 
V.  Samson,  26th  Jan.  1814,  Fac.  CoU.  App.  xviit.  501 ;  Napier  t;. 
Magistrates  of  Glasgow,  24th  Nov.  1821,  1.  Shaw,  165;  Harvie  r. 
Ferguson,  17th  Nov.  1826,  5.  Shaw,  14;  Mackintosh  v.  Guilrfry 
of  Perth,  16th  Jan.  1828,  6.  Shaw,  858;  Hill  r.  Hopkirk,  18th 
Jan.  1780,  Mor.  1995;  Duncan  t;.  Magistrates  of  Aberdeen,  21st 
July  1786,  Mor.  2003;  Fleshers  of  Glasgow  v.  Watson,  20th  Nov. 
1824,  8.  Shaw,  805;  Porteous  v.  Cordiners  of  Glasgow,  11th  June 
1880,  Q.Shaw,  909;  Kennedy  v.  Hannay,  23d  Nov.  1692, 4.  Brown*s 
Supp.  89;  Calder  v.  Trotter,  8th  June  1888,  Fac.  CoU. 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the  sub- 
joined note :  *  The  Lord  Ordinary  having  considered  the  revised 

*  cases  for  the  parties,  and  whole  process,  remits  the  cause  simpli- 

*  citer  to  the  Magistrates,  and  decerns :  finds  the  advocator  liable 

*  in  expenses,  both  in  this  and  the  inferior  court;  and  remits  to  the 

*  Auditor  to  tax  the  account  thereof  when  lodged,  and  to  report.' 

Nofe. — «  At  first  sight  it  may  appear  inconsistent  that  a  court 
t  should  be  competent  to  pronounce  a  decree  in  a  cause,  the  merits 
«  of  which  it  is  not  competent  to  try;  but  this  is  explained  by  the 
<  circumstance,  that  in  such  cases  the  decree  is,  in  eflfect,  only  a 

*  step  of  diligence  to  enforce  execution.    It  becomes  necessary  when 

VOL.  X.  2  n 
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horning  cannot  proceed  oo  the  original  sentence;  for  ezaiqile^ 
the  decrees  of  the  jostices  of  peace  in  a  certain  description  d 
causes,  those  of  baron-bailies  of  dependent  baronies,  and  the  de-    , 
crees  of  arbiters,  when  the  submission  does  not  contain  a  danse  of    i 
registration*  i 

<  The  only  difficulty  in  the  present  instance  is,  that  die  town*    ; 
council  of  a  royal  burgh  is  not  a  court  of  law,  for  it  has  no  jodicid 
power  whatever;  and,  correctly  speaking,  its  orders  are  not jud^ 
ments  or  decrees ;  from  which  it  may  be  argued,  that  the  ooart 
entitled  to  enforce  them  is  entitled  to  try  if  they  hare  been  pro- 
nounced according  to  law*   But  that  consequence  does  not  foUoVt  , 
as  appears  fnmi  the  decision  in  the  case  of  Calder,  referred  to  by  i 
the  respondent ;  for  the  kirk-session  and  heritors  of  a  country  paiish,  ^ 
in  the  administration  of  the  poor  laws,  have  no  judicial  fundiOB  ; 
any  more  than  the  town-council  of  a  burgh  in  imposing  a  stent  on  . 
the  inhabitants,  or  inflicting  a  fine  on  one  of  its  members  for  re-  < 
fusing  to  accept  an  office.    They  are  both  public  bodies,  exerdnsg  ] 
powers  conferred  by  statute  or  usage,  and  are  in  every  respedii 
pari  casu.     The  proper  mode  of  redress  by  those  aggrieved  bif 
suspension  or  reduction  in  this  Court,  and  no  instance  is  cited  is 
which  any  other  proceeding  has  been  resorted  to.     It  would  boa 
strange  anomaly  if  the  burgh  court  could  review  the  order  of  IM 
Town-Council,  being  themselves  necessarily  a  constitMt  pMf 
the  Town-CounciL  v 

*  The  advocator's  declinature  of  the  burgh  court,  on  the  graMl 
<  of  interest,  seems  entirely  unfounded.' 


Judgment. 


The  advocator  reclaimed^  but  the  Courts  without  hearing 
for  the  respondent,  unanimously  concurred  in  the  ratiooes  deddeai 
of  the  Lord  Ordinary,  and  accordingly  adhered.  Lord  Bafyrty  s^ 
serving,  that  it  was  still  competent  to  suspend  or  reduce. 

« 

Lord  CorehouMf  Ordinary.  For  the  Advocator,  Dean  qfFae»  f Hope, J  B^J* 

RoberUon.  Alt.  Rutherfiard,  Pemey,  JR.  Wdth,  mnd  Hopkirk  i' Jmkik 

W.  8.  Agents.        D,  Clerk. 

a 
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FIBST  DIVISION. 

* 

No.  CXVI.  2d  Jane  1835. 

URQUHART 

offmnsl 

HALDEN. 

Sale*— Warrandice*— ^/Mxrfy  having  iold  lands^  by  minute  of  sale^ 
wUeh  had  been  previously  burdened  with  a  restriction  against  build^ 
VHgf — heldf  in  an  alternative  action  by  (he  purchaser  for  relief 
Jram  the  restriction^  or  from  the  bargain^  that  he  was  not  bound  to' 
go  sm  with  the  sale^  so  as  to  be  left  to^  seek  his  remedy  under  die 
warrandiee. 

Toe  porsaer  and  defender  entered  into  a  minute  of  sale^  (Nov*  23# 
1832,)  by  which  the  defender,  in  consideration  of  the  price  therein 
tii«faited,  boand  and  obliged  himself,  and  his  heirs  and  saccessors 
ikatnerer,  npon  receiving  payment  of,  or  security  for  the  said  price,, 
iexeeote  and  deliver,  upon  the  proper  charges  and  expenses  of  the 
Jkfeiider,  a  valid  and  sufficient  disposition  to  and  in  favour  of  the 
Mnoer,  and  his  heirs  and  assignees,  of  all  and  whole  the  lands  of 
fikteroft,  with  the  whole  houses  and  buildings  erected  thereon, 
extending  to  two  acres,  three  roods,  and  twenty  falls  of  ground, 
or  thereby,  as  shown  upon  a  plan  drawn  out  by  George  Gait, 
4ttid-fiirveyor,  Hamilton,  in  IbSl,  and  subscribed  by  the  Quid 
*km»  Haiden  and  John  Urquhart,  as  relative  to  the  said  agree-» 
'Bent,  bounded  said  ground  by  the  Muir  Street  on  the  south,  the 
^Duke  of  Hamilton's  stone  wall  and  the  garden  ground  belonging 
^to  Miss  Paterson  on  the  north*east,  and  by  the  hedge  inclosing 
'tiie  gardens  of  Dr  Charles  Freebaim  and  Bailie  Hamilton  on  the 
^lOQftb,  and  by  other  small  properties  on  the  west,  being  the  whole 
^property  belonging  to^  and  occupied  by  the  said  James  Haiden 
^and  his  tenants*' 

Thisnnnute  contained,  inter  alia,  the  following  clause :  *  And  far- 
^dier,  the  said  James  Haiden  binds  and  obliges  himself,  and  his  fore- 
'  nids,  to  disburden  the  said  lands  and  others  of  all  ddbts  and  encum- 
^bnmees  whatever  which  may  or  can  affect  the  same,  contrary  to  the 
^Mipnhtions  hereof,  or  to  the  prejudice  of  the  said  John  Urquhart, 
^srlus  foresaids,  and  that  before  settling  the  transaction;  or  it 
^ibsll  be  m  the  option  of  the  said  John  Urquhart,  and  his  fore- 
Bids,  to  pay  and  discharge  therefrom  all  real  or  heritable  debts 
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2  June  1835.  <  affecting  Said  lands  and  others ;  and  the  said  James  Halden  Maik 

*  and  obliges  himself  to  free  and  relieve  the  said  John  Urquhart  of 

<  all  ministers'  stipends,  and  other  public  burdens,  due  preYioos  t» 

*  the  term  of  Whitsunday  next,  which  is  hereby  declared  to  be  the 

*  term  of  the  said  John  Urquhart's  entry  thereto/ 
The  pursuer  now  raised  the  present  action,  alleging,  that  when 

the  title-deeds  were  sent  to  him  to  prepare  the  dispositioo,  he 
discovered,  for  the  first  time,  that  a  contract  of  excambion,  whidi 
had  been  entered  into  between  the  Duke  of  Hamilton  and  the 
defender  as  to  part  of  the  land,  in  the  year  1B15,  oontained  a 
clause,  whereby  the  defender,  for  the  sum  of  L.600,  or  other  on^ 
rous  considerations,  bound  up,  restricted  and  restrained  *  biflNel^ 

*  and  his  heire  and  successors  whatsomever,  from   erecting  asf 

*  brewery,   foundry,   steam-engine,   eandlemaker^s  work,  or  mf 

*  other  nuisance  whatsoever  on  the  remainder  of  the  said  prapei^ 

*  of  Effiescroft  or  Euphanscroft,'  (being  the  property  parcbased  hf 
the  pursuer,)  *  herein  before  particularly  described;  and  for  thrt 

<  purpose  consent  that  this  restriction  shall  be  inserted  in  all  At 

*  renovations  of  the  fee  of  the  said  lands  of  EuphanscroA;.'  And  In 
concluded,  that  in  consequence  of  the  above  clause  in  tbe  mmsli 
of  sale,  the  defender  was  bound  to  obtain  a  release  from  that  secvi> 
tude ;  and  failing  his  doing  so,  that  it  should  be  found  and  dedml 

<  that  the  pursuer  is,  and  shall  be  fr^e,  and  for  ever  relieved  of  dl 

*  obligations  incumbent  on  him  by  tbe  said  minute  of  sale  mt 
^  agreement/  &c. 


In  support  of  this  conclusion  the  punsuer  pbaded — I.  The  re- 
striction or  n^^ative  servitude  in  the  contract  of  excambion  haii 
or  restrains  the  proprietor  of  Effiescroft  in  the  use  of  the  proper^, 
or  at  least  must  be  held,  in  a  question  with  the  defender,  and  ia  At 
i^rcumstances  of  this  case,  to  constitute  an  effectual  servitude  agiM 
the  property.  2.  The  seller  of  an  heritable  property  for  aa  ade- 
quate price  is  bound  at  common  law  to  free  the  sabjeot  of  all  ha^ 
dens  and  encumbrances,  and  mere  particularly  of  all  servitudes  si- 
terially  lessening  the  value  of  the  property,  or  restraining  die  (Mr- 
chaser  in  the  use  thereof.  3.  The  seller  can  only  be  free  bm 
this  obligation  where  the  servitude  has  been  actually  revealed  prior 
to  the  purchase,  or  where  the  purchaser's  knowledge  of  its  eiii* 
tonce  may  fairly  be  presumed  from  tbe  natwre  or  sitoatioo  of  ifce 
subject.  4.  The  defender,  as  the  seller,  is  more  particularly  hmai 
to  relieve  the  pursuer,  as  the  purchaser,  from  the  aervitnde  in  qaoi- 
tion,  in  respect,  Isi,  Tbe  existeDee  ef  the  servitude  vas  andslf 
concealed  by  the  defender,  although  constituted  by  his  own  eoe- 
tract ;  2df  There  was  nothing  in  the  nature  or  situatioo  of  the  pie- 
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perty  which  could  lead  the  porsuer  to  know  or  suspect  the  <xi»-  e  Junt  l93!k 
tence  of  such  a  servitude ;  3dj  That  servitude  materially  lessens    ^^^V^^ 
the  value  of  the  property,  and  restrains  the  pursuer  in  the  natural  ^'^^enT  ^ 

use  thereof,  more  especially  with  reference  to  the  general  purposes 

for  which  it  was  purchased ;  and,  4/A,  The  defender  expressly  bound  p"^,^*^ ' 
himself,  in  the  minute  of  sale,  to  disburden  the  subject  of  ^  all  en« 

*  cumbrances  whatever  which  may  or  can  affect  the  same.' 

Pkadedfor  the  defender — L  The  defender  is  not  bound,  either  by  Defender's 
agreement  or  at  common  law,  to  purge  or  obtain  discharges  of  the  ^'^^ 
restrictions  in  the  contract  of  excambion.  2.  At  most,  the  defender 
is  only  bound,  on  receiving  payment  of  the  price,  or  security  for 
payment  of  it,  to  execute  a  valid  disposition  \>f  the  property  as  held 
by  himself,  and  shewn  upon  the  plan ;  and  along  with  it  to  deliver 
a  suflScient  progress  of  writs,  and  a  discharge  of  the  heritable  debt ; 
or  along  with  it  to  deliver  a  sufficient  progress,  and  to  allow  the 
pursuer  to  apply  a  proportional  part  of  the  price  in  paying  and  ob- 
taining a  discharge  of  the  heritable  debt.  3.  The  restrictions  do 
not  lessen  the  value  of  the  property,  and  they  relate  to  erections 
which  could  not,  in  the  situation  of  the  grounds,  be  made,  except 
in  emulationem,  and  which  the  Duke,  as  the  contiguous  proprietor 
within  burgh,  would  be  entitled,  independent  of  any  contract,  to 
prevent  at  common  law,  as  nuisances  injurious  to  his  property. 
4  The  restrictions  are  not  so  constituted  as  to  affect  a  singular 
successor ;  and  the  pursuer,  as  a  purchaser,  has  therefore  no  inte- 
rest to  insist  for  a  discharge  of  them. 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the 
subjoined  note :  *  The  Lord  Ordinary  having  heard  parties'  pro- 

*  curators,  and  considered  the  closed  record  and  process,  finds.  That 

<  by  missives  of  sale,  dated  the  2dd  day  of  November  1832,  the 

*  pursuer  purchased  from  the  defender,  at  the  price  of  L.3000  ster- 

*  ling,  a  piece  of  ground,  part  of  the  lands  of  Effiescroft,  adjoining 

<  the  town  of  Hamilton :  finds,  That  by  the  terms  of  the  said  mis- 

<  sive,  as  well  as  the  nature  of  the  transaction,  the  defender,  the 

<  seller,  was  bound  in  absolute  warrandice :  finds.  That  some  time 

*  before  the  said  sale,  the  defender  had,  in  a  contract  of  excambion 

<  with  the  Duke  of  Hamilton,  bound  himself,  and  his  *  heirs  and 
<<  successors,  not  to  erect  any  brewery,  foundry,  steam-engine, 
<^  candlemaker's  work,  or  any  other  nuisance  whatever,  on  the  re- 
**  mainder  of  the  said  lands  of  Effiescroft ;'  which  remainder  forms 

<  the  piece  of  ground  sold  to  the  pursuer :  finds.  That  this  obliga- 

<  tion,  or  negative  servitude,  was  not  communicated  by  the  defender 

<  to  the  pursuer  at  the  time  of  the  sale,  and  that  the  defender  de- 
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dines  to  undertake  a  proof  tbat  it  was  known  to  the  parsucr  it 
that  time :  finds,  That  the  clause  of  the  missive,  binding  the  seller 
to  disburden  the  lands  of  <  all  debts  and  encumbrances,'  cannot, 
in  sound  construction,  be  held  to  apply  to  the  negative  aervitode 
above  mentioned :  finds,  That  such  obligation  or  servitude  will,  if 
enfori;ed  to  the  detriment  of  the  subjects  purchased,  treate  an 
eviction  covered  by  the  clause  of  warrandice :   but,  in  respect 
that  no  such  eviction  has  yet  taken  place,  and  that  there  are  ao 
means  of  ascertaining,  in  the  present  action,  whether  or  not  it  ever 
may  take  place,  dismisses  the  action  as  now  laid ;  reserving  to  tke 
pursuer,  in  the  event  of  distress  or  eviction,  grounded  on  the  ne- 
gative servitude  libelled,  to  raise  such  new  action  on  the  warrm- 
dice  as  he  may  be  advised,  and  to  the  defender  his  defences  agaioit 
the  same,  unless  in  so  far  as  disposed  of  by  the  preceding  findings: 
Further,  finds  no  expenses  due  to  "either  party,  and  decerns/ 
Note, — <  The  summons  concludes  alternatively,  either  that  the 
defender  shall  disburden  the  lands  of  the  negative  servitude  oofr* 
stituted  by  the  defender,  or,  in  the  event  of  his  feilure  to  do  so, 
that  the  bargain  shall  be  annulled,  and  the  action  as  laid,  both  oi 
the  special  clause  in  the  missive,  and  on  the  warrandice.     It  does 
not  appear  to  the  Lord  Ordinary  that  the  action  can  be  niaintidnel 
on  the  clause  of  the  missive  relating  to  <  debts  and  encumbrances  f 
which  expressions  must,  in  sound  construction,  and  by  referenee 
to  the  context,  be  held  to  apply  to  pecuniary,  or  other  burden 
admitting  of  being  at  once  cleared  off,  by  payment  or  performance. 
But,  on  the  other  hand,  the  Lord  Ordinary  does  not  concur  in  the 
argument  of  the  defender,  that  the  negative  servitude  is  a  burdea 
of  which  the  pursuer  ought  to  have  satisfied  himself  before  ente^ 
ing  into  the  transaction,  and  which  therefore  cannot  give  occasioa 
to  any  claim  on  the  warrandice.     He  thinks,  that  if  the  purcbase 
is  made  in  the  ignorance,  on  the  part  of  the  purchaser,  of  sudi  aa 
obligation,  and,  a  fortiori,  when  the  burden  was  imposed  by  the 
act  of  the  seller  himself,  and  was  not  communicated  to  the  p1l^ 
chaser,  there  must  be  room  for  such  claim,  in  the  event  of  I(ss 
arising  from  the  servitude  taking  effect.     Now,  in  the  present 
case,  the  negative  servitude  in  question,  though  constituted  by  tbe 
defender  himself,  was  not  communicated  to  the  pursuer;  and  al- 
though the  defender  avers  the  pursuer's  knowledge  of  it  at  tbe 
time  of  the  transaction,  he  declined,  upon  the  question  being  pot 
to  him  by  the  Lord  Ordinary,  to  undertake  a  proof  of  tbat  aver- 
ment.    In  these  circumstances,  if  the  negative  servitude  bad  been 
actually  enforced  against  the  pursuer  to  his  loss,  the  Lord  Ordi- 
nary thinks  that,  on  the  score  of  eviction  to  the  extent  of  sad 
loss,  he  would  have  had  a  good  claim.     But  as  yet  there  is  no  ac- 
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tual  evictiooi  nor  even  diatreas;  and  although  it  is  laid  down  in  8  June  ia^. 
some  cases,  (Ersk.  ii.  8.  80,)  *  that  if  a  plain  ground  of  eviction  ^^^v*^ 
shall  appear  from  inconsistent  deeds- of  the  granter,  he  may  be  ^Xem^^ 
sued,  even  before  evictioni  to  purge  all  such  encumbrances,'  the 
present  case  certainly  does  not  admit  of  dispensing  with  the  usual 
requisites  for  sustaining  such  an  action.  For,  in  the ^5^  place, 
There  is  no  averment,  on  the  part  of  the  pursuer,  of  any  intention 
of  erecting  any  buildings  of  the  kind  £eilling  under  the  negative 
servitude.  2e%,  There  is  no  specific  averment  that  the  buildings, 
of  the  nature  struck  at  by  the  servitude,  form  a  more  valuable  use 
of  the  property  than  those  which  the  pursuer  has  unquestionably  a 
right  to  build.  Qdly,  There  is  no  averment,  and  there  are  no  means 
of  knowing,  in  the  present  state  of  matters,  whether  any,  or  what 
sort  of  building,  would  be  objected  to,  or  could  be  competently  ; 
objected  to,  by  the  party  in  whose  favour  the  servitude  is  consti** 
tuted :  And,  lastly.  There  are  no  means  of  ascertaining  prospec- 
lively,  in  the  present  action,  whether  any  building  proposed  to 
be  erected  by  the  pursuer  would  be  prevented  by  the  proper  ef- 
fect of  the  servitude,  or  on  the  ground  of  nuisance  at  common  law; 
in  which  last  ease  no  claim  on  the  warrandice  could  lie.  Upon 
these  grounds,  the  Lord  Ordinary,  though  holding  that  the  war- 
randice may  in  a  particular  event  take  effect,  and  finding  accord- 
ingly, thinks  that  the  conclusions  of  the  action,  as  now  laid,  cannot 
at  present  be  sustained,  and  therefore  he  has  dismissed  it,  under  a 
reservation  of  the  pursuer's  right  to  bring  a  new  action,  in  the 
event  of  a  proper  distress,  or  eviction/ 

The  pursuer  reclaimed,  and,  in  support  of  the  reclaimbg  note,  the  Pursuer*! 
Dean  of  Faculty  jleaded — The  defender  seems  to  contend,  that  be-  ^^' 
cause  this  servitude  has  not  been  constituted  a  real  burden,  from  its 
AOt  being  contained  in  the  renewals  of  the  investiture,  it  is  not  effec- 
toal  against  the  pursuer,  a  singular  successor,  and  that  the  pursuer  is 
therefore  bound  to  take  the  title,  on  the  assumption  that  he  may  here- 
after have  relief  from  the  Duke  of  Hamilton.  This  restriction  is  cer- 
tainly not  contained  in  a  precept  of  clare  constat,  granted  by  the  Duke 
to  the  defender;  but  still  this  contract  was  executed,  not  with  his  an- 
cestor, but  with  himself,  and  was  duly  recorded ;  and  is  the  Court, 
upon  such  grounds,  to  assume  that  this  is  not  a  good  contract  in  favour 
of  the  Duke  ?  Has  the  pursuer  no  ground  to  complain,  seeing  there 
is  a  perfect  certainty,  if  he  should  resist  this  restriction  imposed  on 
the  lands,  that  he  would  be  involved  in  a  law-suit  with  the  Duke  ? 
The  Lord  Ordinary  has  applied  a  principle  not  applicable  to  the 
form  of  the  action  now  before  the  Court.  This  is  not  the  case  of 
a  party  who  has  completed  his  title.     The  cause  rests  simply  on  an 
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2  June  1885.  agreement  6n  miseiree  of  salei  and  the  action  on  the  put  of  the 
pursuer  is  for  implement  of  that  agreement,  according  to  ike  oaJer- 
standing  and  good  faith  of  the  transaction.  Something  has  been 
concealed  from  him,  and  he  requires  to  be  placed  in  the  same  «tsa- 
tioo  as  he  would  necessarily  have  insisted  on  if  he  had  knova 
the  circumstance,  otherwise  he  desires  to  be  relieved  of  the  bar- 
gain. As  to  the  particular  clause  regarding  encnmbrances,  die  ac- 
tion is  not  rested  exclusively  on  that.  According  to  the  first  prin- 
ciples  of  the  contract  of  sale,  if  there  be  a  great  defect,  which  the 
purchaser  had  no  means  of  ascertaining,  and  which,  although  mate* 
rial  to  be  known  to  him,  was  not  made  known  to,  or  was  concealed 
from  him,  and  the  seller  cannot  remedy  or  remove  the  defect,  tke 
latter  cannot  insist  on  going  on  with  the  salei  All  this  part  of  tk 
case  indeed  has  been  decided  by  the  Lord  Ordinary  in  favour  of  die 
-pursuer,  his  Lordship  holding,  that  it  is  incumbent  on  a  seller,  al 
common  law,  to  fulfil  an  agreement,  according  to  the  true  intent  af 
the  bargain ;  but  then  he  goes  on  to  say,  that  although  the  Duke) 
interference  with  the  property  to  be  conveyed  would  create  an  en^ 
tion,  yet,  in  respect  no  such  eviction  has  taken  place,  and  there  I 
no  certainty  that  it  will  take  place,  therefore  he  dismisses  the  acdoa. 
I  admit,  that  after  a  person  has  got  a  title  he  may  have  no  other  re- 
source ;  but  it  does  not  follow  from  this,  that  he  is,  in  such  circav- 
stances,  bound  to  take  such  a  title, — ^that  he  is  bound,  notwithstand- 
ing, to  pay  the  price,  and  to  be  left  to  seek  his  relief  as  he  belt 
can.  The  case  of  Paton  and  Learmonth,  11  th  March  1825,  iiaft 
far  in  point,  only  this  is  an  infinitely  stronger  case.  But  diere  ii 
another  distinction,  and  a  far  more  important  one,  that  this  defect 
arose  out  of  a  deed  granted  by  the  juarty  himself;  and  this  ibevi 
the  importance  of  the  passage  in  Erskine,  referred  to  by  the  Lori 
Ordinary,  although  he  is  laying  down  the  law,  not  with  refeicace 
to  the  mode  in  which  an  agreement  is  to  be  implemented,  botti 
the  case  where  the  title  has  been  completed.  If  a  party  tnj  ^ 
called  on,  without  eviction,  to  remove  a  defect  in  such  circamstanc^ 
is  it  possible  to  maintain  that  he  is  not  bound  to  do  so  prior  H 
the  completion  of  the  transaction  ?  The  Lord  Ordinary  seems  ti 
have  overlooked  entirely  an  express  averment  on  our  part,  tW 
this  servitude  will  materially  diminish  the  valve  of  the  property  ^ 
and  we  are  ready  to  go  to  proof  upon  this.  It  is  in  vara  to  9f 
that  the  restriction  is  a  mere  prohibition  of  a  nuisance,  which  tk ; 
common  law  would  prevent  There  would  have  been  no  oecasiM 
for  a  contract,  if  this  had  been  the  intention  of  parties ;  neither* 
it  of  any  consequence  to  say,  there  are  no  means  of  knowing  wlut 
sort  of  buildings  may  be  objected  to.  It  is  enough  for  the  parchoer 
to  say,  that  he  does  not  choose  to  take  a  property,  restricted  in  it* 


] 
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ii8e»  and  whioh  he  is  deprived  of  the  means  of  tarning  to  account  2  Jane  1835. 
in  any  lawful  way  he  may  think  proper.     The  purchaser  wishes  to    ^^«»v^ 
take  the  property,  subject  only  to  those  restrictiops  which  the  law  nlwe^  *'' 
of  the  land  may  impose.     Again»  it  is  said  that  the  clause  founded     ■ 
on  relates  only  to  such  burdens  as  are  capable  of  being  at  once  clear-  p"e^^*^'* 
ed  offy  by  payment  or  performance*   Where  is  the  authority  for  this 
limitation  ?  Besidesi  what  is  to  prevent  this  party  from  clearing  it 
off?  He  has  nothing  to  do  but  to  try  the  question  with  the  Duke» 
or  to  purchase  up  the  restriction  from  his  Grace. 

Answered  byRutherJitrd. — Unquestionably,  both  as  the  facts  stand,  Defender's 
and  according  to  the  interlocutor,  this  cause  must  be  taken  on  the  ^**' 
footing  that  there  was  a  servitude,  (so  fstf  as  it  is  a  servitude,)  in* 
trodttced  into  a  contract  of  ezcambion,  and  not  communieatod  to 
the  pursuer.  But  there  is  no  admission  of  concealment;  nor  is  it 
admitted,  that,  in  the  circumstances,  there  was  any  obligation  to* 
make  such  communication.  This  land  was  purchased  expressly 
for  feuing  in  streets  or  villas.  This  we  are  ready  to  prove.  Besides, 
•the  ground  itself  was  not  adapted  for  works  or  manufactories*  The 
contract  of  excambion  shews  the  nature  of  the  ground.  It  lay  close 
to  the  Duke's  wall,  which  would  lead  a  purchaser  at  once  to  see 
•that  there  was  a  presumption  against  the  erection  of  such  works, 
and  that  their  legality  might  be  questionable  at  common  law.  It 
js  plain  that  this  action,  so  &r  as  it  is  laid  on  the  clause  against 
encumbrances,  b  utterly  untonable.  It  is  impossible  to  touch  the 
judgment  on  that  ground.  It  is  equally  plain,  that  it  cannot  be 
aaid  that  this  party  trusted  to  his  power  of  erecting  such  works  in 
-making  the  purchase ;  nor  is  there  any  proper  allegation  of  fraud 
here ;  but  esto  it  were  so  said,  and  that  there  was  such  an  allegation, 
•this  is  not  the  action  in  which  to  try  these  questiops.  What  is  the 
substance  of  the  averment  on  the  other  side  ?  It  is  simply  this,  thai; 
.there  exists  a  power  in  a  third  party  to  disturb  him  in  his  posses- 
sion,— neither  more  nor  less  than  a  latent  burden,  which  may  or 
-may  not  be  a  servitude,  and  which,  if  it  ever  comes  to  be  exercised, 
would  open  the  way  at  once  to  relief  under  the  clause  of  warran- 
'dioe.  There  is  the  greatest  possible  relevancy  in  the  ground  of 
judgment,  as  expounded  in  the  Lord  Ordinary's  note.  To  refuse  to 
give  effect  to  it,  would  be  to  establish  a  pf  inciple,  according  to  which 
ft  would  be  impossible  to  enforce  implement  of  any  sale  whatever. 
In  every  instance  there  is  a  possibility  of  some  contingent  interest 
arising  to  a  third  party,  which  it  is  just  the  object  of  the  clause  of « 
warrandice  to  protect  against. 

Lord  Balgray.-^l  think  the  judgment  is  contrary  to  the  first  Opinion  of 

Court. 
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Urquhurt  v. 
Halden. 

Opinion  of 
Court. 


2  June  1835.  principles  of  law.  What  U  stated  by  the  Lord  Ordinary  justlaii 
me  to  an-  opposite  conclusion.  (His  Lordship  read  the  fonnerpirt 
of  the  interlocutor.)  Look  at  the  terms  of  the  agreement  TUi 
person  pays  a  full  price:  he  purchases  from  a  person  sppareatly  v- 
fettered  in  any  respect,  who  becomes  bound  to  sell  him  all  asd  vMe 
the  land,  and  to  deliver  a  valid  and  suflScient  dispositioii.  Whatii 
the  import  of  this,  but  that  the  land  should  pass  to  the  obligee  total 
et  talis  as  it  was  originally  ?  Does  it  so  pass,  wii^i  such  a  boidn 
as  this  has  been  imposed  ?  What  is  pn^irty  when  deprived  of  ill 
uses  ?  Do  you  not  diminish  the  value,  if  you  limit  the  proprietor  ii 
his  exercise  of  the  right  of  property  ? 

Lord  MackenzU. — I  am  of  the  same  opinion.  I  think  it  dnr 
that  the  servitude  has  been  effectually  constituted  by  writing  ui 
possession ;  but,  at  all  events,  the  Duke  of  Hamilton  would  hare  it 
in  his  power  to  come  against  this  party,  who  is  bound,  under  the  dr* 
cumstances,  to  hold  the  servitude  as  effectual.  This  matter  apfMUi 
to  me  to  come  to  a  very  short  issue.  What  has  been  done  here? 
The  defender  first  sells  this  servitude  to  the  Duke,  and  theo  he 
sells  the  property  to  the  pursuer  at  its  full  value,  and  as  if  unbor- 
^lened  with  the  servitude.  He  had  sold  the  very  life's  blood—d^ 
very  best  quality  the  land  had ;  and  he  then  sells  the  property  to 
the  present  pursner,  as  if  that  quality  still  remained ;  and,  upon  be- 
ing asked  either  to  reacquire  the  right  sold  to  the  Duke,  or  give  if 
the  bargain,  he  refuses  to  do  the  one  or  the  otiter,  lieeaose  ihefi 
has  been  no  eviction.  I  do  not  understand  the  meaning  of  evictioiH 
as  so  applied.  The  Duke  is  in  full  possession  of  the  senritode: 
He  won't  suffer  his  right  to  be  touched*  Can  there  be  a  doubt  tiat 
the  Duke  would  apply  for  an  interdict,  if  the  pursuer  were  toit** 
tempt  to  exercise  any  right  opposed  to  this  servitude  ?  There  ie  as 
eviction  already,  as  much  as  well  can  be ;  but  esto  there  is  no  de 
facto  eviction,  this  party  may  soon  cure  that.  He  has  only  tooet^ 
one  of  the  things  prohibited,  and  then  there  will  be  an  ioterdiflt 
I  think  however  there  is  sufficient  eviction. 

The  Lord  President  and  L0ord  Gillies  concurred,  and  the  foOoi^ 
ing  interlocutor  was  accordingly  pronounced: 

<  The  Lords  having  advised  this  reclaiming  note,  with  the  flote 

*  for  the  defender,  and  heard  the  counsel  for  the  parties,  refine  tke 

*  desire  of  the  reclaiming  note  for  the  defender*,  but  alter  theioteF' 

*  locutor  as  reclaimed  against  by  i;he  pursuer,  in  so  fiu*  as  it  itsaaaB 

*  the  action ;  and  find  and  declare,  that  the  defender  is  bosnd  H 

*  purge  and  extinguish  all  burdens,  encumbrances,  restrictiooiJBi 
<  servitudes  affecting  the  property  in  question,  and,  in  particular)  do 


Judgment. 


*  The  defender  had  reclaimed  against  that  part  of  the  interlocutor  of  the  Lord  W^ 
nary  which  found  no  expenses  due  to  cither  pftrty. 
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whole  senritudes,  burdens  and  restrietions  expressed  in  the  con-  8  Jane  163& 

tract  of  excambion  referred  to,  and  that  the  pursuer  is  not  bound 

to  implement  any  part  of  the  minute  of  sale  and  agreement  with  HaJden. 

the  defender,  until  the  said  servitudes,  burdens  and  restrictions 

shall  hare  been  effectually  purged,  renounced  and  extinguished;  "  ^°^° 
and  find  and  declare,  that  in  the  erent  of  the  defender  failing, 
widiin  twenty-five  days  from  this  date,  to  produce  effectual  dis* 
charges  and  renunciations  of  all  encumbrances,  burdens,*  restric- 
tions and  servitudes  affecting  the  lands  in  question,  and  especially 
of  the  restrictions  and  servitudes  expressed  in  the  said  contract  of 
excambion,  the  pursuer  shall  be  fireed  and  for  ever  relieved  of  aH 
obligations  incumbent  on  him  by  the  said  minute  of  sale  and  agree- 
ment, and  that  the  pursuers  shall  be  entitled  to  repayment  of  the 
sum  of  L.100  libelled,  with  interest  from  the  23d  day  of  Novem- 
ber 1882,  till  payment ;  find  the  defender  liable  in  the  pursuer's 
expenses,  appoint  an  account  thereof  to  be  put  in,  and  remit  it 
to  the  Auditor  to  tax  and  to  report:  Quoad  ultra,  femk  -to  the 
Lord  Ordinary  to  proceed  in  the  cause.' 

* 

Lord  OrdioM-y,  FuHarton.  Act,  Dean  ofFac.  f Hope, J  Graham  BdL  Alt. 

Ruther/urd,  Pattrsan,  Bowie  jr  Campbell,  W.  S.  and  Jardine,  Stodart  jj* 

Fkteer,  W.  &  Agents.         D.  Clerk. 

c. 


FIRST  DIVISION. 
No.  CXVIL  Ath  Jttne  1835. 

THOMAS  FINLAYSON 

against 

WILLIAM  KIDD. 

Lunatic. — Curator  Bonis. — Authority  granted  by  the  Court  to 
sell  the  heritable  property  of  a  lunatic,  in  order  to  purchase  an  an- 
nuity^ on  a  summary  application  by  his  curator  bonis. 

.Alcxander  Finlatson,  a  lunatic,  the  son  of  a  respectable  farmer, 
was  the  eldest  brother  of  a  family  of  several  children.  His  imme- 
diate younger  brother  William  had  become  bankrupt,  and  the  peti* 
doner,  his  third  brother,  was  appointed  his  curator  bonis.  He  now 
presented  an  application,  by  petition,  for  authority  to  sell  certain 
heritable  property  which  was  understood  to  belong  to  the  lunatic, 
that  he  might  purchase  an  annuity  for  his  maintenance,  as  the  lunatic 
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FinlayioD  v, 
Kidd. 


4  June  1835.  had  Dofc  an  income  sufficient  for  this  purpoae,  and,  in  support  of  the 
competency  and  reasonableness  of  the  application^  the  petitioner  re- 
ferred to  the  following  authorities:  Busby,  1st  Feb.  ISSS,  S.  tf  Z>.» 
power  granted  to  judicial  factor  to  make  up  titles  to  heritable  sub- 
jects; Meikle,  7th  March  1823,  S.  ^  />.,  authority  to  a  factor  loco 
tutoris  to  renounee  an  un&vourable  lease ;  James  Hoyes,  curator  to 
A.  Bell,  First  Division,  20th  Dec.  1828,  (not  reported,)  authority 
to  sell  heritage  by  public  roup  for  payment  of  debts ;  Mark,  6th 
Dec.  1829,  S*  ^  £>.,  authority  granted  to  a  factor  loco  tutoris  to 
make  up  titles  to  an  heritable  bond,  and  discharge  the  same ;  Slade, 
.20th  Dec.  1831,  S,  ^  Z).,  power  granted  to  fisictor  loco  tutoris  to  let 
^  farm;  Drummond,  2l8t  Jan.  1632,  authority  to  curator  bonis  of 
a  fatuous  person  to  let  a  &rm  for  seven  years ;  Borthwick,  7th  June 
•1832,  power  granted  to  curator  bonis  of  a  lunatic  to  borrow  money 
:on  heritable  security,  for  the  purpose  of  protecting  an  important 
interest  of  the  lunatic.  In  the  application  of  Murray,  factor  loco 
tutoris  and  curator  bonis  to  Donald  Macgpregor,  Esq.  of  Balhadies, 
authority  granted  (8th  March  1834,  not  reported)  to  the  petitioner 
to  borrow  money  on  heritable  security. 

Shelford  on  the  Law  and  Practice  of  Lunatics^  1833,  366-72; 
grounds  upon  which  the  Lord  Chancellor  (under  statutory  powers) 
will  authorise  sale  of  the  lunatic's  real  estate  for  various  purposes, 
including  his  better  maintenance  by  new  investment,  as  in  the  pur- 
chase of  an  annuity. 

The  application  was  opposed  by  the  respondent,  the  trustee  on 
William's  estate,  on  the  ground,  first,  that  an  application  in  this 
form  was  incompetent;  and,  secondly,  that  it  was  unnecessary,  as  his 
rents  were  sufficient  to  provide  food  and  clothing  for  the  lunatic 

The  Court,  before  answer,  ordered  minutes,  and  also  a  report  by 
the  Sheriff  of  the  county,  stating  the  value  of  the  lunatic's  property 
and  the  amount  of  his  debts.  The  property  was  therein  estimated 
at  L.IOOO,  the  free  rental  L.d3  :  18  :  3,  and  the  outstanding  debt 
L.162  :  5  :  7^. 


Judgment. 


The  Cowrty  after  proposbg  to  the  respondent  to  guarantee  to  the 
curator  an  income  of  L.40,  which  was  declined  on  his  part,  pro- 
nounced this  interlocutor :  <  Repel  the  objection  to  the  competency 
,  <  of  this  application ;  find,  in  the  whole  circumstances  of  the  ease, 
^  that  the  free  produce  of  the  estate  belonging  to  Alexander  Fin- 
^  layson,  under  the  petitioner's  management,  is  inadequate  for  the 
<  payment  of  the  debts,  and  the  suitable  maintenance,  support  and 
^  protection  of  said  Aleiomder  Fiulayson,  and  therefore  it  is  espe- 
>  dient  and  necessary  to  sell  the  heritable  property  belonging  to  him ; 
^  therefore  grant  full  warcant,  power  and  authority  to  the  sakl 
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*  TlKmHM  FlnktysoD^  earator  bonis,  to  sell  and  dispose  of  liie  whole  i  June  198& 
'  l^ritsUe  sobjects  referred  to  in  the  petition^  and  that  hj  pablic    ^**^V^, 
^  nmis  sAer  each  advertiseiiient  as  may  be  deemed  neceiBsary,  and  KiddL^"  ^' 
(|nr  that  purpose  to  grant  dii^KMitions,  imd  ail  such  deeds  as  may  ■ 

^fce  necessary  for  completing  the  title  of  the  purchaser  or  pnrdia-  IP^^^ 
^  wasj  such  deed  or  deeds  containmg  all  usual  and  requisite  clauses^ 
^  inndiog  the  said  Alexander  Finlayson  and  his  heirs  in  the  suae 
^aoanner  as  if  granted  by  himself;  declare,  that  the  purchaser  or 
^purchasers  shall  have  no  concern  with  the  applicatiM  of  the  price 
*«r  prices  to  be  obtained  for  sidd  subjects,  but  shall  be  sufficiently 
t  ezonered  by  payment  thereof  to  the  curator  bonis ;  ordain  the  said 
'eorstor  to  lodge  the  said  price  or  prices  in  one  of  the  duirtered 
^hsnks,  and  to  lodge  the  receipt  therefor  in  the  hands  of  the  clerk 

*  of  Court,  after  which  their  Lordships  will  resume  considemtioo 
<  of  the  case :  find  the  respondent  not  liable  in  expenses,  but  find 
f  that  the  expenses  incurred  by  the  petitioner  in  this  case  form  a 
^prsper  debt  against  the  curatorial  estate,  and  decern/ 

Act  Den  ofFac,  ^Bop$J  Monro.       Alt.  Sol,-G€n,  ^Cufdnghame^J        Jama  BuT" 
nesi  and  7%os.  Deuchar,  Agents. 

c. 


FIRST  DIVISION. 
No.  CXVIII.  4*  June  1835. 

JOHN  FLEMING  and  DAVID  FLEMING 

affainst 

Mrs  ISOBEL  BETHUNE  MORRISON. 

Advocation  ob  Continoentiam. — Removing. — Violent  Pro- 
fits.— Circumstances  in  whichj  in  an  advocation  ob  contingentiamy 
the  Court  ordained  a  tenant  in  a  remoting  to  find  security  for  vio^ 
km  profits. 

The  respondent  had  let  certain  parts  of  her  lands  in  the  Grange  of 
Aberbothrie  to  the  advocators  for  nineteen  years«  In  January  1834 
John  Fleming  was,  from  embarrassments,  obliged  to  execute  a  trust- 
deed  for  behoof  of  creditors.  At  this  time  there  were  eight  years 
of  the  lease  to  run,  and,  as  it  excluded  assignees,  the  advocators 
^|>eed  to  renounce  the  lease,  on  condition  that  the  creditors  should 
">^  the  benefit  of  a  waygoing  crop,  which  was  accordingly  done, 
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John  mod 
David  Fle» 
ming  V. 
MorrnoD. 


judgment* 


4  Jooe  183&  and  die  respondent  thereafter  let  the  hrm  to  another  temmt  (na 
Martinmas  1834.  On  the  10th  of  October  1834,  a  somnMuiK 
raised  against  the  respondent,  condnding  that  she  should  be  srduh 
ed  to  execute  a  lease  of  die  premises  in  favoar  of  John  Vkauf 
junior,  (the  son  of  the  advoeatori)  as  tenant,  and  David  FleflBSg,» 
his  administrator*in-law9  on  the  ground  that  this  was  pan  eoilii^ 
ti»iatgpBating  the  renunciation^  according  to  certain  letteis  vkidi 
passed  between  Ike  parties  at  the  time.  The  respondent,  oa  U 
November  1884,  presented  a  petition  to  the  Sheriff  of  Potbyn 
against  John  Fleming  senior  and  his  two  surviving  tmstecsi  ui 
David  Fleming,  the  grantors  of  the  renunciation,  praying foriv^ 
rant  of  ejectment  Certain  proceedings  having  taken  place  behe 
the  Sherifl^  he  ordained  the  advocators  to  find  caution  for  tidoC 
profits*  A  bill  of  advocation  ob  contingentiam,  fonnded  on  tiie  above 
action  of  implement,  was  passed  on  19th  November.  The  re^os* 
dent,  in  her  answers,  pleaded  that  there  was  no  good  groand  of  eos* 
tingency  between  the  removing  against  John  and  David  Fkma^ 
and  the  action  for  execution  of  a  lease  in  &vour  of  John  Flenuf 
junior.     The  interlocutor  of  the  Lord  Ordinary  *  repels  Ae  pre- 

<  liminary  objection  stated  by  the  respondent  to  the  advocatioftib 
'  contingentiam,  and  ordains  the  advocators  to  find  cautien  for  via* 

<  lent  profits  within  three  w^eks  from  this  date.* 


The  advocators  redaimedj  in  so  Air  as  they  were  ordained  to  id 
caution  for  violent  profits,  but  the  Cotcr^  adhered,  with  expemei. 


Alt*  Monro, 


Act.  WUmm.  ILj^A.  Kamt^p  W.  S.  ifi* 

f  MacdmifaH  W.  &  Agents.        D.  Clerk. 

C. 


ae 


SECOND  DIVISION. 


No.  CXIX. 


4<A  JmeieSS. 


Mbs  JANET  SMITH  ob  MAYNE  and  CHILDREN 

againtt 
ANTHONY  M«KEAND  &  ALEXANDER  HASTIE, 

6atwood'»  Tbustbks.. 


< 


Trust. — Diliokncb. — Thutees  adinff  gratuSUnufy  imder  af^ 
seUkmenif  found  liable  in  repeHHon  of  tnut^fimds  la$t  by  tkeira^ 
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paNe  mismanc^enwU  in  not  timetmdg  obtaining  inf^bnmt  upon  a  4  June  183& 
band.  ^^V^^ 

Mayne  and 
CMUtens. 

Br  trost-dUpofiitioii  and  settlement,  dated  2d  Jane  182S>  the  late  M< 
George  Gaywood  conveyed  to  the  late  Robert  Hastie,  (whom  the  ^^^^ 
defender,  Ale^atnder  Hastie,  represents,)  and  Anthony  M^Keand, 
and  another  who  did  not  accept,  his  heritable  and  moveable  property, 
for  the  trust  purposes  therein  mentioned.  One  of  these  purposes 
was,  <  That  my  trustees  shall,  within  twelve  months  after  my  death, 
'  lay  out  and  invest,  in  proper  heritable  security,  the  sum  of  L.600 

<  sterling,  and  take  the  rights  thereof  in  fevour  of  Janet  Smith,  (the 

*  pursuer,)  wife  of  William  Mayne,  writer  in  Glasgow,  in  liferent, 

*  for  her  liferent  use  allenarly,  and  exclusive  of  the  jus  mariti  and 

*  right  of  administmtion  of  her  said  husband,  or  of  any  future  husband, 
^  and  to  the  children  (the  other  pursuers)  that  may  be  procreated  of 
f  her  body,  either  in  her  present  or  in  any  future  marriage  into  which 

<  she  may  enter,  in  fee.*  It  was  declared,  that  the  <  trustees  shall 
'  not  be  liable  for  omissions  or  neglect  of  management,  nor  singuli 

<  in  solidum,  but  only  each  for  his  own  actual  intromissions ;  nor  for 
^  any  factor  to  be  named  by  them,  provided  he  be  reported  solvent 


In  November  1825,  William  Mayne,  (husband  of  Mrs  May%X 
purchased  from  Robert  Pirrie  certain  heritable  subjects  in  Old 
Wynd,  Glasgow,  for  L.1820.  Of  the  price,  L.1200  was  allow* 
ed  to  remain  a  burden  on  the  property,  and  Gaywood's  trustees 
advanced  to  Mayne,  upon  his  and  his  wife's  receipt,  L.600,  be- 
ing the  amount  of  her  and  her  children's  legacy,  to  be  invested  on 
the  security  of  these  subjects.  The  receipt  or  discharge,  signed  by 
Mrs  Mayne  and  her  husband,  on  12th  November  1825,  set  forth^ 
that  ^  seeing  that,  of  the  date  hereof,'  the  trustees  <  have,  at  my  re- 

*  quest,  and  with  my  certain  approbaUon,  laid  out  and  invested  the 

*  said  sum  of  L.600  on  heritable  security,  by  lending  the  same  to 

*  William  Mayne,  and  that  the  said  William  Mayne  has,  of  the  date 

<  hereof,  executed  in  favour  of  me,  the  said  Janet  Smith,  in  liferent, 

<  and  of  the  children  I  may  have,  in  fee,  an  heritable  bond  and  dis* 

*  position  in  security  over  subjects  in  the  Old  Wynd,  purchased  by 
^  him  from  Robert  Pirrie,  exactly  in  terms  of  the  said  disposition 

<  and  deed  of  settiemeut;'  therefore  she  discharged  and  exonered 
the  trustees,  and  declared  the  purposes  of  the  trust  fulfilled  in  so 
iar  as  regarded  the  L.600. 

Of  the  same  date,  Majrne  got  a  diqiosition  to  the  property,  and 
granted  an  heritable  bond  to  Pirrie  for  L.1200,  on  which  infeftment 
was  immediately  taken.  He  also,  upon  12th  November  1825,  under 
the  employment,  or  with  the  knowledge  of  Gaywood's  trustees, 
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4' June  1835.  pared  an  heritable  bond  in  fiivoiir  of  the  pursuers,  fortbdr  rMpeedre 

^^""^V*^    rights  of  liferent  and  fee,  of  the  legacy  of  L.600.    No  idofiBCiC 

CbiMren*v.      ^^  ^^^^  taken.     The  property,  as  was  alleged  for  the  pmaoen, 

M'Keand  and  was  ineligible  as  a  security.     On  the  other  hand,  it  was  stated  tkl 

the  value  of  the  subjeet  fell  in  consequence  of  the  general  depmii* 

tion  of  property  in  the  neighbourhood  from  various  causes.    On  (fe 

1 7th  November  1825,  Mayne  granted  another  heritable  bond  sfo^ 

the  subjects  for  L.450,  to  Professor  Cairns,  upon  whidi  infefbMfll 

was  taken  on  the  following  day.     Infeftment  was  not  taken  on  Ik 

L.600  bond  till  the  18th  February  1826.    The  subjects,  when  tdi, 

brought  only  L.1680,  so  that  the  security  £dr  the  L.600  legaefpis- 

ved  totally  worthless. 


Pursuers' 
Fleas. 


Defenders* 
Pleas. 


Mrs  Mayne  and  children  brought  a  reduction  of  the  disckup; 
on  the  ground  of  a  violation  of  the  trust  and  gross  negligence,  vd 
concluding  that  the  trustees  should  be  ordained  to  lay  out  and  is* 
vest  the  sum  of  L.600  for  behoof  of  the  pursuers,  and  for  payiMSt 
of  certain  interests  and  expenses. 

The  defenders  pkaded-^l.  That  with  reference  to  the  dedanliii 
in  the  trust-deed,  they  were  not  liable  for  the  failure  oi  the  poriDM^ 
security.  2.  The  property  on  which  the  advance  was  made  aSbri* 
ed,  at  die  date  of  the  advance,  a  sufficient  security,  and  the  defend 
are  not  liable  for  the  consequences  flowing  from  Caims's-iofeflKSt 
on  a  posterior  security.  3.  At  all  events,  the  defenders  cannst  kt 
Kable  farther  than  that  the  property  sIiouM  have  afforded  a  sofideit 
security,  at  the  date  of  the  infeftment,  in  favour  of  the  punae» 
4.  Mrs  Mayne  is  not  entitled  to  insist  without  her  husband's  cm* 
eurrence,  the  transaction  having  been  gone  into  with  her  approl^ 
tion. 


» 

Hie  Lord  Ordinary  pronounced  this  interiocutor :  ^  IV  IM 
Ordinary  having  considered  the  record  and  productions,  sad  beini 
parties,  repels  the  defences,  and  decerns,  in  terms  of  the  eondoMf 
of  the  libel ;  finds  t^  defenders  liable  in  eicpenses.' 

Note. — *  There  are  some  &ct8  disputed  by  the  parties;  parte- 
larly,  whether  the  houses  were  sufficient,  or  were  reassnably  be 
lieved  to  be  sufficient,  to  have  affimled  due  security;  whstkr 
Mayne  was  or  was  not  suspected  to  be  embarrassed ;  and  wbetktf 
the  consent  of  the  wife  was  the  result  of  impetration ;  bst  the  \M 
Ordinary  has  not  thought  it  necessary  to  direct  any  inqoirj,  k^ 
statu,  into  these  matters;  because,  assuming  diem  aUteb^a*^ 
defenders  state,  still  he  conceives  ^is  to  be  a  dear  case  of  retp^ 
sible  mismanagensent  by  trustees. 
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. '  7%ef  were  bound  to  have  invested  the  money,  atfd  this  only  on  4  Jane  18d5/ 
^kentabkj  which  means  completed  security;  taking  the  rights  to    ^^V^^ 
'  Mn  Mayne  in  liferent,  excluding  the  jus  mariti,  and  to  her  chil-  chlldran'i;. 
'dren  in  fee.     They  were  trustees  for  the  wife  against  ihe  husband,  M*Keand  and 
aod.forthe  children  against  the  parents.     Notwithstanding  this,  >    *^^' 
(as  the  discharge  bears,)  they  advanced  the  money  to  this  very  hus» 
landf  and  upon  a  mere  discharge  by  him  and  his  wife ;  the  wife 
never  having  ratified  it,  and  being  left  in  the  transaction  unprotect- 
ed, m  the  power  of  her  husband,  and  no  care  being  taken  of  the 
.diildren  whatever.     The  interests  of  the  wife  and  of  the  children 
vere  thus  entrusted  entirely  to  the  very  person  whom  the  granter 
of  the  legacy  had  utterly  excluded.     It  is  true,  that  soon  after 
obtaioing  the  money  he  pretended  to  secure  it  over  certain  real 
pioperty,  in  terms  of  the  deed ;  but  Ae  was  allowed  to  interpose  a 
leeurity  in  favour  of  another  creditor,  which,  with  the  burdens  al- 
ready on  it,  made  the  security  of  his  wife  and  children  a  mere 
aame.    The  sasine  in  their  favour  was  allowed  to  be  postponed 
&r  about  three  months,  while  the  infeftment  of  the  stranger  cre-^ 
ditor,  whose  debt  was  subsequent  to  theirs,  was  taken  before  it» 
widiout  the  loss  of  a  day. 

*  The  deed  saves  them  from  responsibility  for  mere  omissions, 
and  for  frctors  reputed  solvent.  But  Mayne  was  not  acting  as  a 
bctor,  but  as  law-agent ;  and  he  was  permitted  to  unite  the  cha* 
neter  of  agent  for  the  lenders  with  the  inconsistent  one  of  bor- 
rower of  the  funds.  He  had  a  personal  interest,  as  debtor  to  the 
trust,  opposed  to  the  interests  of  its  true  creditors ;  and  yet  he  wad 
relied  on  to  invest  the  funds.  This  was  no  omission,  but  a  direct 
and  culpable  devolution  of  the  trust  on  the  person  least  worthy  of 
being  trusted. 

*  The  claim  of  the  children  against  such  trustees  is  irresistible ; 
even  that  of  the  wife  is  well  founded.     It  is  needless  to  in- 

qoiiehow  far  she  might  have  renounced  the  exclusion  of  the  jus 
flttriti,  because  that  question  does  not  arise.  It  was  the  doty  of 
the  trustees  to  invest  the  money,  in  terms  of  the  trust,  in  the  first 
Instance,  whatever  might  have  happened  afterwards ;  and  her  con- 
tent to  their  not  doing  so,  which  is  now  founded  on,  ought  only 
to  have  made  them  see  more  clearly  the  necessity  of  protecting  her. 

*  The  import  of  the  various  conclusions  as  sustained  is,  that  the         ^ 
'  tnstees  must  do  now  what  they  ought  to  have  done  at  first.' 

< 

The  defenders  reclaimed. 

The  Court  were  unanimously  and  clearly  of  opinion,  that,  in  so  far 
tt  related  to  the  children,  there  had  been  mismanagement,  and  con«- 
»«quent  liabUity. 

In  regard  to  Mrs  Mayne^  the  Dean  of  Factdty,  for  pursuers^ 
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4  JuTO  1985.  pleaded^  that  tb«  itioney  bad  been  paid  away  in  a  manner  nnandiD- 
^"^•"V**^    rised  by  tbe  tro8t    The  trusteea  oogbt  not  to  bate  paid  the  manejr 
^bMreTv.     ^^  ^^^  husband  and  wife  till  they  got  an  infeftment    Tbe  cooMt    | 
M'Keand  tmi  ot  the  wife  eonld  be  no  bar  to  her  raisinir  an  action  against  the  tras-    J 
xiasiie.  ^^^  when  there  waa  a  plain  deviation  from  tbe  pnrpoeea  of  the    ) 

trust     See  Mrs  Graham  of  Oartmore's  case^  4th  March  1831. 

Ruiherfiirdf  fer  defenders. — The  case  of  Graham  went  oo  die   < 
liability  of  the  agent  not  bavlng  searched  for  encnmbranceai  ^ 

I 

Opinion  of         Lard  Juiiice^Clerk* — At  irst  it  appeared  to  me  tliat  theie  m  . 
^^^^^'  room  for  distinction  betwixt  the  case  of  the  children  and  that  tf 

Mrs  Mayne ;  but  I  am  satisfied,  from  the  terms  <tf  this  trnsl^  and  tbe 
whole  train  of  decisions  on  this  subject,  that  there  was  a  eottpkle  ; 
neglect  of  the  injunctions  of  the  trust.    Tlie  testator  created  the  ■ 
trustees  guardians  for  the  mother  and  children,  and  declared,  u  \k  y 
will  and  purpose,  that  the  L.600  bequeathed  to  them  should  be  bU  : 
out  and  invested  upon  proper  heritable  security.      Tbe  tnaties  j 
were  not  entitled  to  relinquish  that  duty,  and  go  through  tbe  cere- 
mony of  a  bond,  which  was  not  followed  np  timeously  by  iofeft- 
ment.     After  what  we  have  heard,  I  see  no  room  for  distinctiei 
betwixt  one  part  of  the  provision  and  the  other.   The  defenders  voe  | 
trustees  for  Mrs  Mayne  as  well  as  for  the  children.     A  diferett  j 
case  would  have  arisen  if, — after  they  had  completed  a  aecarifj  ii 
terms  of  the  will,  by  taking  infeftment  promptly,  and  not  Mamg  > 
another  creditor  to  take  prior  infeftment  on  his  bond, — the  propeitf  i 
had  turned  out  of  inferior  value.     Then,  she  could  not  have  obfed- 
ed  to  the  inadequacy  of  a  security  bona  fide  and  validly  obtaiBed.    j 
Lord  Meadoiobank  agreed.  { 

Lord  Glenke  was  for  adhering,  and  held,  that  as  there  was  fi- 1 
tium  reale  affecting  the  discharge,  the  trustees  were  not  entitled  to 
the  benefit  of  it. 

Lord  MedwffU. — It  is  impossible  to  question  the  right  of  thedd- 
dren  to  obtain  redress ;  and  for  this  purpose  there  was  no  oocasioD  kt 
any  reduction,  as  there  is  no  discharge  by  them ;  but  as  tbe  wife 
can  succeed  only  by  setting  aside  the  discharge  granted  by  heiseIC 
with  concurrence  of  her  husband,  I  must  say  I  have  doubts  howfct 
we  can  recognise  the  right  of  the  wife  to  challenge  this  dischargTf 
on  such  grounds  of  reduction  as  have  been  stated.  When  thejact 
honestly  and  feirly  in  the  discharge  of  their  duties,  I  am  averse  to 
do  any  thing  to  deter  voluntary  trustees  from  undertaking  the  per- 
formance of  a  gratuitous  trust 

Looking  to  the  terms  of  the  will,  and  the  nature  of  tbe  transi- 
tion, it  appears  to  me,  that  if  the  security  intended  to  be  obtained 
by  the  trustees  had  been  validly  completed,  they  would  have  dis» 
charged  themselves  effectually^  and  granted  a  discharge  acoordinglf. 
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latthe  blame  or  fraud  lay  with  the  person  employed  as  agent*  4  June  1835. 
*be  difficulty  is, — as  the  lady  said,  that  she  and  her  husband  con-    ^*^V^ 
irred  as  to  laying  out  the  money,  and  next  day  she  might  have  children  t;. 
ischarged  her  right  in  fsivonr  of  her  husband,  with  which  the  trus-  M*Keand  and 
!es  would  hare' had  no  concern, — I  am  at  a  loss  to  discover  how 
oa  are  to  hold  the  trustees  liable,  unless  on  the  footing  that  Mayne, 
le  agent  employed,  having  misconducted  the  transaction,  they  are    . 
able  for  his  mismanagement  in  the  completion  of  the  Jsecurity, 
^hich  was  his  peculiar  duty. 
The  Court  adhered.  Judgment. 

(Ord  Ordinaiyy  CoMum,       Act  Dean  ofFac  fHopet)  and  Grtauihidd$  and  Tum- 
M  Ale  BKOmftard  and  Ivory,  WoOtertpotm  f  MmA^  W.  S.  and  Vf  m. 

Mbr,  Agenti.        IL  Clerk. 


SECOND  DIVISION. 
No.  CXX.  6th  June  1835. 

JOHN  LOUDEN  MACADAM  and  J.  A.  STEWART 

MACKENZIE 
against 
JLAWRENCE,  LORD  DUNDAS. 

Tehor. — Inpramnff  the  tenor  of  a  bondy^-fiundi  that  it  is  not  a  good 
o^edion  thai  the  pursuer  cannot  specify  the  names  of  the  writer  and 
witnesses  to  the  bond. 

In  the  proving  of  the  tenor  of  a  bond  at  the  instance  of  Mr  Mac- 
adam and  Mr  Stewart  Mackenzie  against  Lord  Dundas,  it  was 
fieaded  among  other  defences,  that  the  summons  did  not  libel  the 
tenor  of  a  complete  bond, — the  names  of  the  writer  of  the  bond  and 
witoesses  were  not  specified. 

Ansioered — Such  an  objection  was  sustained  in  one  case,  that  of 
Blackwood,  17th  July  1713,  (15,819) ;  but  Erskine,  iv.  1.  57,  says, 
^  As  the  case  of  Blacknf ood,  sustaining  the  objection,  was  reversed 
'  opoQ  appeal,  it  is  not  likely  it  will  be  received  for  the  future  against 
*  a  proof  of  the  tenor.* 

The  Court  repelled  the  objection.  Judgment, 

Act  JCHy,  San^d.        Bo.  Rutherford,  W.  &  Agent.         Alt  BuAerfkrd,  Spdrt. 
*er  Jr  2>icibDii,  W.  S.  Agents.        T,  Clerk. 

R. 
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SECOND  DIVISION. 
No.  CXXL  6th  June  1835. 

JOHN  MACTAGGART  Junior,  Petitioneb. 

Process. — Expenses. — (I.)  Question  raised  as  to  the  eompetencjitf 
entertaining  an  application  Jbr  the  expenses  of  an  appeal^  and  fir  &i 
previous  expenses^  where  there  has  been  a  reversal  by  the  Houm  tf 
Lordsy  and  remit  back^  without  any  order  by  that  House  as  to  cab, 
(2. )   The  question  ofcompetency  having  been  waived^  expenses  t^ssbL 

The  case  of  Mactaggart  and  others  v.  Watson,  decided  in  tin 
Court,  24th  January  1834,  (see  ante,  vol.  ix.  p.  202,)  haying  bea 
reversed  on  appeal  by  the  House  of  Lords,  the  case  was  ordered  to 
be  *  remitted  back,  with  instructions  to  decern  against  Willim 

*  WatBon,  in  terms  of  the  second  conclusion  of  the  summons,  vk 

<  to  do  further  in  the  cause  as  shall  be  just,  and  consistent  with  tlii 

<  judgment'  There  was  no  order  as  to  costs.  Mactaggart  peti- 
tioned this  Court  to  apply  the  judgment,  and  <  to  find  him  entitled 

*  to  the  expenses  incurred  in  the  action  prior  to  appeal,  and  of  tk 

*  said  appeal  itself  and  procedure  therein,  and  of  this  ai^Iicatioo.' 

Dean  of  Faculty^  in  support  of  the  application. — Where  notbiif 
has  been  said  in  the  judgment  of  the  House  of  Lords  as  to  ezpaneti 
but  the  case  remitted  back,  the  matter  is  open  for  the  disposal  i 
this  Court  In  a  late  case  in  the  Court  of  Exchequer  in  Enghod, 
(12.  Pryc^s  Rep*  700,)  where  a  cause  had  been  remitted  backbj 
the  House  of  Lords,  and  nothing  said  as  to  costs,  it  was  held  tiot 
the  whole  question  of  costs  was  subject  to  the  disposal  of  the  Court 

The  Court  were  disposed  to  take  the  opinions  of  the  other  Judges* 
upon  minutes  of  debate,  as  to  the  competency  of  the  demand  ftr 
expenses. 

But  Rutherfurdy  for  the  respondents,  waived  the  question  of  eos* 
potency,  and  argued  that,  on  the  merits,  no  expenses  ought  to  be 
found  due.  i 

The  cause  stood  over  till  their  Lordships  should  reconsider  tk 
previous  proceedings ;  and  upon  resuming  consideration  of  the  ap- 
plication, the  Court  found  no  previous  expenses  due. 

Act.  Dem  o/Fac,  (Hope,)  and  Penn^,         Alt.  Ruiherfvrd  and  A'aoMC     JM^ 
jr  Bawden,  W.  S.  CojRpdeff  jr  M^Dawal,  S.  &  C.  Agents.        R,  CIcrL 
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FIRST  DIVISION. 

No.  CXXII.  901  June  1835. 

MACKINTOSH 

against 
MACKINTOSH. 

* 

Process. — Summons. — A  summons^  concluding  for  payment  of  rent 
ofafarm^  but  without  setting  forth  the  lease  or  contract  on  which  ii 
proceeded^  dismissed^  as  irrelevantly  laid. 

The  pursuer  raised  a  summons  against  the  defender,  setting  forth^ 

*  Whereas  it  is  humbly  shewn  to  us  by  our  lovite,  Alexander 

*  Mackintosh  of  Mackintosh,  Esq.  captain  and  chief  of  Clanchat- 

<  tan,  pursuer,  That  Mrs  Amelia  Colin  Chisholm  or  Mackintosh  of 

<  Balnespick,  residing  in  Inverness,  defender,  is  justly  indebted  and 

*  owing  to  the  pursuer  the  sum  of  L.133,  10s.  sterling,  being  the 

<  amount  of  the  rent  of  the  farm  of  Kincraig,  and  of  the  meadows 

*  and  parks  of  Dunachton,  with  the  houses,  grazings,  pertinents  and 

*  privileges  attached  to  the  said  farm  and  lands,  all  as  occupied  and 

<  possessed  by  the  said  Mrs  Amelia  Colin  Chisholm  or  Mackintosh, 

*  or  her  subtenants,  under  the  pursuer,  for  the  crop  and  year  ISSS, 

*  of  which  rent  one-half  became  payable  at  the  term  of  Martinmas 

*  183d,  and  the  other  half  at  the  term  of  Whitsunday  last,  being 

*  the  said  crop  and  year :  As  also  of  the  sum  of  L.66,  15s.  sterling, 

<  being  the  half  year's  rent  due  to  the  pursuer  by  the  said  defender 

*  at  the  term  of  Martinmas  last  bypast,'  &c ;  and  he  concluded  for 
payment  in  terminis. 

In  defence,  it  was  pleaded  in  limine  —  That  the  summons  was 
not  laid  relevantly,  in  so  far  as  it  omitted  to  specify  the  contract 
or  obligation  of  lease  under  which  the  rent  pursued  for  was  demand- 
ed. 

The  Lord  Ordinary  sustained  the  defence,  with  e^cpenses. 

The  pursuer  reclaimed^  but  the  Court  unanimously  adhered.  Judgment. 

Lord  Mackenzie^  after  reading  the  words  of  6.  Geo.  IV.  c.  120,  Opinion  ©(' 
y.  2,  &c.  said.  This  provision  of  the  act  has  not,  in  this  case,  been  com- 
plied with.  The  summons  does  not  say  that  the  pursuer  possesses 
an  acre  of  land  in  the  world.  Not  only  does  he  not  produce  his 
sasine,  but  he  does  not  even  aver  that  he  has  any  right  to  the 
estate.     He  merely  states  that  the  defender  is  justly  indebted  to  ^ 
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Mackintosh  v. 
iVIackintosh. 

0}iinion  of 
Court. 


9  June  1835.  him,  &c.  in  a  certain  sum ;  but  he  does  not  say  in  what  character, 
whether  as  landlord,  assignee  or  arrester.  Although  the  extent  of 
the  claim  is  set  forth,  there  is  no  statement,  in  terms  of  the  statute, 
of  the  nature  or  grounds  of  the  tenant's  obligation  to  him,— no 
allegation  of  there  being  a  lease,  verbal  or  written.  There  is  the 
greatest  possible  want  of  relevancy.  As  to  what  is  said  aboat  an 
amendment,  it  would  be  a  delicate  matter  to  interfere,  in  this  waf, 
in  the  Inner- House,  when  it  was  not  admitted  by  the  Lord  Ordi* 
nary. 

Ijrrd  Gillies, — I  am  of  the  same  opinion.  Before  the  paning  of 
the  Judicature  Act  there  might  have  been  a  g^eat  deal  in  the  pa- 
sition  of  the  defender,  but  now  we  are  tied  down  by  die  teraai  of 
that  act.  The  summons  here  may  be  said  to  set  forth  tlie  extent, 
and,  in  some  measure,  the  nature  of  the  action ;  but  what  are  the 
grounds  ?  The  ground  on  which  the  parsoer  asserts  fae  hn  i^  to 
raise  the  action  we  now  discover  is  a  lease ;  bat  can  it  be  nd  tint 
he  has  set  forth  this  ground  of  action  in  his  siimmoDs? 

The  other  Judges  concurred. 


Lord  ConhauM^  Oidimry.        A<ft.  Sof-GSm.  (CimifHfhmmi,)      Alt.  Pt 
Anderson^  W.  S.  and  J,  ff  W.  JeBm,  W.  S.  Agent*. 
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THOMSON  AND  BORROWMAN 

cffoinst 
ROSE,  &c 


Trust  Assignation. — A  party  substitute  as  trustee  in  a  SeoiA  tai 
after  one  who  became  a  lunatiCi  and  to  whom  a  committee  was  uffsnuf' 
ed  in  England^  lioving  insisted  that  he  was  entitled^  on  the  dettar  ca 
the  bond  intending  to  pay  it  up^  to  haoe  bis  conditional  right  as  tmttt 
preserved  in  any  new  investment  of  the  sum  in  the  bond,  in  pftfirmae 
to  the  daim  of  the  committee  to  the  unconditional  possession  tf  As 
money^  his  daim^  which  he  preferred  in  a  muUiplepoiMdingf  raisdif 
himself  in  the  name  of  the  debtor^  dismissed^  with  expenses  ;  andfami 
that  he  was  not  bound  to  concur  in  a  discharge  and  assignatisn  ff 
the  bond  to  the  debtor. 


J 
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On  9th  and  IStb  Jimiiftry  1819,  Mr  Robert  M'MiUoD,  W.  &  and  9  Jane  18^5. 
Mr  Robert  Mandeil  of  Wallace  Hill,  in  Dunifrie8$blre,  granted  a    ""^j^^^ 
peiMMial  bond,  for  L.600  sterlingi  to  the  late  Miss  Aaiie  Beifoor,  re-^  Borrowmao  v. 
ddiog  in  St  John  Street,  Edinburgh*   Miss  Balfour  was  succeeded  Rose^  &c 
by  General  Robert  Bal&ur  of  Balbimie,  her  nephew ;  and  he  hav^ 
iog  acquired  right,  by  a  general  service,  to  the  said  bond,  which  was 
conceived  in  favour  of  Miss  Balfour's  heirs,  secluding  executors, 
csecated  an  asaignatioo  of  the  bond  (10th  May  1828)  in  favour  of 
Mis  Mary  Thomson  or  Rose,  by  whom  the  money  contained  in 
the  bond  was  advimoed. 

By  this  assignatioo^  General  Balfour  appointed  Mrs  Rose,  and 
lier  assignees  whomsoever,  whom  failing,  Mr  David  Thomson,  W.  S. 
and  Robert  BorrowmaUf  banker  in  Edinburgh,  or  the  survivor  of 
then,  as  her  truitees  or  trustee,  £[>r  sud  pitrposes  as  she  should  di- 
leet,  by  any  deed  or  writing  executed^  or  to  be  executed  by  her, 
vlram  all  fidling,  her  heirs  and  executors  whomsoever,  his  the  said 
General  Robert  Balfour's  lawful  eessioners  and  assignees  in  and  to 
die  principal  earn  of  L.WO,  &c.  and  to  the  bond  itself. 

Some  time  after  the  date  of  the  assignation,  Mrs  Thomson  or  Rose 
Idl  into  a  state  of  lunacy,  and  became  incapable  of  managing  her  own 
affiurs.  A  commissionitf  lunacy,  in  the  usual  f(Mrm,  was  issued  by  the 
Lord  Chancellor ;  and  Sir  George  Rose  was,  under  that  commission, 
i)>pointed  committee  of  Mrs  Rose's  estate.  In  virtue  of  his  appoint- 
ment, Sir  George  Rose  entered  into  the  possession  and  management 
of  her  estate. 

Thereafter,  Mr  Dougal  Grant,  on  behalf  of  die  representatives 

of  the  ddbtor  in  the  above  bond,  being  desirous  of  paying  it  up  on 

leoetving  a  proper  discharge  and  assignation  thereto,  a  discussion 

snne  as  to  the  respective  rights  of  the  committee,  and  of  Messrs 

Thomson  and  Borrowman ;  and  to  settle  these,  a  multiplepoindiag 

W9S  brovght  by  Messrs  Thomson  and  Borrowman,  in  name  of  Mr 

Giaat,  in  which  they  contended,  that  the  substitution  to  them,  as 

taBtees,  &iling  Mrs  Rose,  had  become  effectual,  and  tbe  sum  in 

Afi  bond  vested  in  them,  at  least  to  the  effect  of  entitling  them  Co 

vpiiftf  disehwrge  and  assign  the  bond,  and  thereafter  to  see  the  prin* 

^psl  sum  reinvested,  so  that  til>e  right  of  Mrs  Rose,  and  their  rights 

m  trustees,  might  be  preserved  entire,  until  the  conditumal  trust 

in  their  persons  was  puit&ed  by  fulfilment  or  otherwise.     They 

further  denied  the  existence  of  any  right  of  interference  on  the  part 

of  the  committee ;  but  in  the  event  of  his  being  found  to  have  such 

light,  they  mmntained,  that  they  were  entitled  to  be  joined  with 

him  in  any  deed  widch  might  be  granted  on  reeeipt  of  the  money. 

The  oemmitlee,  on  the  other  hand,  mMatained,  that  he  had  tbe 

^  right  of  upli£tii^,  receiving  and  discharging  any  debts  due  to 
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9  June  1885.  the  estate  of  the  lanatic,  either  in  England  or  Scotland ;  and  he  deiM 
^^*^V*^    Mr  Grant's  title  to  insist  on  an  assiirnation  of  the  bond  in  his  ovi 
Bomvnnan  V.  ^^^°i*'  ^'  ^  make  the  granting  of  such  an  assignation  a  oooditiai 
Row,  &c       of  his  paying  the  bond.     (This  latter  plea,  which  was  admitted  to 
be  erroneous,  was  originally  insisted  in,  in  consequence  of  the  ad- 
vice of  English  counsel.) 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the  ssb- 
joined  note : 

<  The  Lord  Ordinary  having  heard  parties'  procuratorSi  finds  tke 
pursuer  of  the  multiplepoinding  liable  in  payment  of  the  priocipsl 
sum  of  L.600,  contained  in  the  bond  in  question,  with  interests! 
the  rate  of  5  per  cent,  from  22d  May  1831,  when  the  last  ioterol 
was  paid,  to  Martinmas  1831;  and  in  respect  of  an  offer  having 
been  made  to  the  known  agent  of  the  creditor,  to  pay  up  the  mooej 
at  that  term,  finds  the  pursuer  liable  only  in  bank  interest  bm 
Martinmas  1831  till  paid :  Ranks  and  prefers  the  daimant,  Sr 
George  Rose,  as  committee  for  Mrs  Mary  Thomson  or  Rose,  and 
his  mandatary,  to  the  whole  principal  sum  and  interest  doe  on  the 
said  bond,  under  deduction  of  the  expenses  afterwards  found  daci 
reserving  action  against  him  at  the  instance  of  all  parties  interested 
on  account  either  of  the  non-applicaUon  of  the  fund  during  Mn 
Rose's  life,  or  the  misapplication  thereof  at  her  death :  finds,  That 
the  claimant.  Sir  George  Rose,  and  also  the  claimants,  Mesvt 
David  Thomson  and  Robert  Borrowman,  for  any  contiDgeot  if 
eventual  interest  they  may  have  in  the  said  fund,  are  bouud  to  de- 
liver up  the  bond  in  question,  and  assignation  thereof,  and  to  oos- 
cur  in  an  assignation  of  the  said  debt  in  fEivour  of  the  puisoerflf 
the  multiplepoinding,  upon  his  making  payment  thereof,  under  a 
reservation  of  any  contingent  trust  which  may  be  found  to  eziit 
at  Mrs  Rose's  death,  and  decerns :  finds  the  claimant,  Sir  Geoige 
Rose,  and  his  mandatary,  and  also  the  pursuer  of  the  malliple- 
poinding,  entitied  to  their  expenses  out  of  the  said  fund  in  medio: 
finds  the  claimants,  Messrs  Thomson  and  Borrownaan,  by  whoa 
the  multiplepoinding  was  raised,  entitled  out  of  the  said  Aud  t$ 
the  expense  of  raising  and  bringing  the  action  into  Court,  hot  to 
no  other  expenses :  allows  accounts  of  the  said  expenses  to  be 
given  in,  and  when  lodged,  remits  to  the  Auditor  to  tax  the  aaioe, 
and  to  report.' 

Note. — ^  The  fund  in  medio  being  assigned  to  Mrs  Rose  afid  her 
assignees  whatsoever,  by  a  simple  destination,  she  is  fiar  of  tke 
sum,  and  the  persons  substituted  as  her  trustees  for  certsm  po^ 
poses  have  only  a  spes  successionis.  As  Mrs  Rose  herself,  then* 
fore»  If  of  a  sound  mind,  might  have  uplifted  and  dischaiged  tb 
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<  Sam,  it  follows  that  the  committee  of  her  person  in  England  may  9  June  1835. 

*  do  80  likewise,  being  bound,  however,  to  apply  it  i^reeably  to  the     '^^V^^ 

*  powers  conferred  upon  him  by  the  Court  of  Chancery.     Thorn-  5^°™J^^. 

*  son  and  Borrowroan,  as  the  substitutes,  have  neither  title  por  in-  Kose,  &c. 

*  terest  to  oppose  the  claim  of  the  committee.    If  he  do  not  so  apply 

*  the  money  during  Mrs  Rose's  life,  or  if  he  misapply,  they  will 

*  have  action  against  him  under  their  right,  at  present  contingent, 

*  but  which  will  then  become  vested,  and  may  call  him  to  account, 

*  and  therefore  action  has  been  reserved  to  them. 

*  Payment  of  the  bond  being  offered  by  Grant,  the  nominal  raiser, 

<  at  Martinmas  1831,  to  the  known  agents  of  Mrs  Rose  in  Scotland, 

*  and  that  offer  not  being  accepted,  it  is  thought  interest  subse- 

*  quentiy  cannot  be  demanded  at  a  rate  exceeding  bank  interest. 

*  Grant,  who  pays  the  bond,  is  entitled  to  an  assignation  from  the 
'  committee,  that  he  may  operate  his  relief  from  McMillan's  repre« 

sentatives  if  necessary,  and  the  committee  has  no  interest  to  refuse. 

<  It  is  also  his  interest  to  have  an  assignation  for  his  security  from 
'  Thomson  and  Borrowman,  in  respect  of  their  contingent  right.; 

<  and  it  is  a  mistake  to  suppose,  that  the  assignation,  being  a  joint 

*  one,  will  import  any  admission  on  the  part  of  the  committee,  that 

*  Thomson  and  Borrowman  have  any  right  to  prevent  him  from  up- 

*  lifting  the  money,  or  to  interfere  in  the  management  of  it  after  it 

<  is  uplifted.' 

Both  Borrowman  and  Thomson,  and  the  committee,  (Sir  George 
Rose,)  reclaimed.  The  Court  had  no  doubt  as  to  the  primary  find-  Opinion  of 
ing;  but  they  dissented  from  the  declaration  of  obligation  on  the  ^"'^ 
part  of  Thomson  and  Borrowman  to  concur  in  the  discharge  and 
assignation.  Their  Lordships  were  clearly  of  opinion  that  no  part 
of  the  expense  of  the  present  proceedings  should  fall  upon  the  estate 
of  the  lunatic;  and  considering  that  it  lay  entirely  between  Grant, 
and  Thomson  and  Borrowman,  they  proposed  remitting  the  case  to 
the  Lord  Ordinary  to  determine  this  point  as  between  these  parties ; 
but  they,  having  concurred  in  requesting  an  immediate  decision  by 
the  Court,  their  Lordships  pronounced  this  interlocutor:   *  The  Judgment. 

<  Lords  having  advised  this  reclaiming  note,  with  the  reclaiming 

<  note  for  Messrs  Thomson  and  Borrowman,  and  heard  the  counsel 

<  for  the  parties,  and  also  for  Dougal  Grant,  the  nominal  raiser  of 

*  the  multiplepoinding,  they  recall  the  interlocutor  of  the  Lord  Or- 

<  dinary  reclaimed  against,  in  so  far  as  it  finds  the  claimants,  Messrs 
'  Thomson  and  Borrowman,  are  bound  to  concur  in  an  assignation 
'  of  the  debt  in  question  in  favour  of  the  pursuer  of  the  multiple* 

*  poinding :  Quoad  ultra,  adhere  to  the  interlocutor  reclaimed  against, 
^  and  refuse  the  reclaiming  note  for  Messrs  Thomson  and  Borrow- 
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^  v!I^^w  *  °^^*  ^^^  d^ern :  Further,  find  M^wra  Thomson  and  Borrow- 
Thli^^lLimd  *  ''^^  personaUy  liable  to  Sir  George  Rose  and  bis  mandatary  for 
Borrowman  p.  <  the  expenses  incurred  by  them  in  the  discussion  with  those  par- 
Rose^       t  ^{^^  ^  j  ^^^.^  ^j^^  account  thereof  when  lodged,  to  the  Auditor/ 

Judgment.        &C» 

Lord  Cor$hiOU8$9  Ordiiwry.  For  the  Rauers,  £My.  Pcr^t  Agent.  For 

Thomson  and  Borrowman,  D,  M^NeUl,  BaUBe,         For  the  Committee,  Dean  of 
Fac,  f  Hope,  J  Sport. 

c. 


FIRST  DIVISION, 

No.  CXXIV.  lOlft  June  1835. 

JOHN  MALCOLM,  Executoii-Caeoitor  of  the  bbcbased 

Hugh  Baird, 
offainMt 

THE  WEST-LOTHIAN  RAILWAY  COMPANY,  and 
GEORGE  M^CALLUM,  THOMAS  BURNS,  JAMES 
WADDELL  AND  WILLIAM  HENDERSON,  individual 
Partners  thereof. 

SociETT. — Joint  Adtenture. — A  party  fiavk^i  udAaut  auihanfy, 
subecribedfir  certain  eharee  in  a  joint  advent^ire  for  tu>o  ofhischit^ 
dren,  held  thereby  to  kaoe  incurred  Ae  liabiKty  of  a  partner  ;  and 
his  exeeutor-ereditor  honing^  ajUr  his  deaih,  raised  action  offoinsi 
the  eompany^fer  a  debt  due  to  him^-^fiwndi  that  he  was  proportion^ 
ably  liable  for  a  share  of  the  debt  dUmg  with  the  other  partners,  and 
that  his  claim  must  suffer  a  deduction  to  Aat  ewtent. 

In  1824  a  variety  of  indiTidaak  (in  number  about  eighty)  formed  an 
intention  of  making  a  railway  from  a  place  on  the  Union  Canal,  to 
oonmunicate  with  certain  places  in  the  eounties  of  Linlithgow  and 
Lanark ;  and  with  this  view  they  employed  the  lafte  Mr  Hugh  Baird, 
civil  engineer,  to  make  the  necsssary  surveys ;  and,  upon  report  made 
by  liim,  the  above  parties  subscribed  the  undertaking,  and  Mr  Baird 
himself  also  subscribed  to  the  extent  of  eiglit  shares,  (each  share 
amounting  to  L.50,)  in  his  own  name,  four  for  his  son,  J.  H.  Baird, 
and  four  for  his  daughter.  Miss  C.  H.  Baird,  though  without  their 
authority. 

The  company  were  incorporated  by  the  Act  of  Parliament  of 
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6.  Geo.  IV.  c.  49;  by  one  clause  of  which  it  was  enactedy  that  the  10  Jun«  18S{^. 
partners  should  not  be  liable  for  debts  *  beyond  the  extent  of  his,     ^^^^^v^^ 

*  her,  or  their  stock,  or  share  or  shares  in  the  capital  stock  of  the  ^^^Tstt' 

<  company  */  and,  by  a  snbseqnent  clause,  that  if  the  railway  should  LotbUn  Rail- 
not  be  completed  *  within  the  space  of  four  years  after  the  passing  ^^  ^'*  ^^* 

<  of  this  act,  all  the  powers  giren  by  this  act  shall  from  thenceforth 

*  cease,  and  become  void,'  &c. 

No  steps  were  taken  for  completing  the  railway ;  but  in  obtaining 
the  Act  of  Parliament,  and  io  other  matters  connected  with  the  un- 
dertaking, large  accounts  were  incurred ;  and  for  the  puipose  of 
discharging  these,  two  calls,  of  2  per  cent  each,  were  made  upon 
the  subscribers. 

The  late  Mr  Baini's  claim  against  the  company  for  surveys,  &c. 
amounted  to  L.215  : 1 :  10;  and  upon  his  death,  in  1827,  the  pre- 
sent pursuer,  as  his  executor-creditor,  expede  a  confirmation  of  the 

<  amount  of  account  due  by  the  West- Lothian  Railway  Company 

*  to  the  said  defunct  Hugh  Baird,'  &c.  in  virtue  of  which  he  raised 
the  present  action  against  the  company,  and  the  four  iodividuaki 
above  mentioned,  each  of  whom  were  subscribers  to  the  undertaking 
to  the  amount  of  ten  shares,  or  L.600  each,  for  payment  thereof 
with  interest  until  paid,  &c. 

In  defence  it  wbm  pleaded — 1.  That  the  pursuer  is  not  entitled  Defenders' 
to  single  out  four  of  the  individual  subscribers,  and  to  conclude  ^^^'' 
against  them  for  the  full  sum  daiflied.  The  pursuer  has  not  con- 
firmed any  sum  as  due  to  the  deceased  by  these  four  individuals ; 
and  the  only  title  be  has  produced  is  for  a  debt  due  by  the  West- 
Lothian  Railway  Ck>mpaBy.  The  action  ought  to  have  been  raised 
against  this  company  alone,  or,  at  all  events,  all  the  individual  sub- 
scribers ought  to  have  been  called  for  their  interest.  The  action, 
therefore,  so  &r  as  directed  against  Messrs  M^Callum,  Burns,  Wad- 
dell  and  Henderson,  ou^t  to  be  dismissed. 

2.  So  far  as  the  action  is  directed  against  the  West  Lothian 
Railway  Company,  it  is  maintained,  that,  as  Miss  C.  H.  Baird  and 
Mr  J.  H.  Baird  deny  that  they  gave  any  authority  to  the  late  Mr 
Hugh  Baird  to  subscribe  for  them,  and  do  not  hold  themselves  liable 
by  his  subscription,  the  claim  arising  out  of  this  subscription  is  avail- 
able against  Mr  Baird  himself,  or  any  person  in  his  right  As  Mr 
Baird,  by  bis  subscription,  bound  himself  to  the  company  to  the 
extent  of  L.400,  and  as  that  sum  exceeds  the  amount  of  the  ac- 
count now  claimed,  it  is  submitted  liiat  die  pursuer,  as  in  Mr  Baird's 
right,  can  obtain  bo  deeree  for  payment  of  the  amount  sued  for  till 
it  shall  be  ascertained  that  Mr  Baird's  pr<^ortion  of  the  debts  of 
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10  June  1835.  the  company  will  not  exceied,  or  be  equal  to,  the  amount  of  tiie  ae- 
^^^y^^    count  in  question.    At  all  events,  credit  must  be  given  by  the  pw^ 
ThVwest^'     suer,  as  in  Mr  Baird's  right,  for  the  two  calls  upon  the  eight  slim 
Lothian  Rail-  subscribed  by  him ;  and  the  pursuer  must  also  give  a  valid  oblig»- 
way    o.,    c.   ^.^^  ^  p^y  whatever  other  sums  may  yet  be  found  doe  by  lb    ; 
Baird  upon  the  eight  shares  for  which  he  subscribed,  as  absre    '• 
mentioned. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  ail- 
ing the  subjoined  note :  ^  The  Lord  Ordinary  having  heard  ooub-  - 

<  sel  for  the  parties,  and  considered  the  whole  process,  finds,  Tkt 

<  the  claim  of  the  pursuer,  as  executor-creditor  of  the  late  Hagh  Baiid,  ' 

<  against  the  West- Lothian  Railway  Company,  is  instructed  to  tk  i 

<  extent  of  L.215  : 1 :  10,  with  interest  as  libelled,  under  dedodiai  * 

<  of  L.60  paid  to  account  since  the  present  action  was  raised,  and  bh  < 

<  terest  from  the  date  of  that  payment :  finds,  That  the  defenden,  ■ 

<  M^Callum,  Burns,  Waddell  and  Henderson,  as  partners  of  the  said  ' 

<  company,  are  liable  singuli  in  solidum  for  that  sum,  but  eadi  only  '- 

*  to  the  extent  of  his  share  or  shares  of  the  capital  stock  of  tiie  coo-  • 

<  pany :  finds  it  admitted  that  the  said  Hugh  Baird  became  a  snbseri-  | 

<  ber  to  the  company  in  the  names  and  for  behoof  of  Mr  J.  H.  Bwd  ^ 

<  and  Miss  C.  H.  Baird,  to  the  extent  of  four  shares  each  ;  and  finds  • 

<  it  admitted  that  he  did  so  without  authority  from  those  persons,  or  » 

<  that  no  authority  from  them  can  now  be  produced :  finds.  That  tvo 

*  calls  were  made  on  the  subscribers  of  2  per  cent  on  each  shares    ^ 

<  amounting  to  L.16  on  the  said  eight  shares,  payable  in  Januvj    ' 

*  1825  and  September  1826 ;  and  for  that  sum,  with  interest  fitMi    | 

<  the  terms  of  payment,  sustains  the  defenders'  plea  of  retention  boe 
^  statu ;  and  for  the  said  sum  for  which  the  defenders  are  now  fbimd 

*  liable,  under  the  deductions,  and  subject  to  the  right  of  retendoi 

<  above  specified,  decerns ;  reserving  all  questions  quoad  ultra  be- 

*  tween  the  parties,  either  as  to  a  claim  for  farther  payment  on  the 

*  part  of  the  pursuer,  or  of  compensation,  or  repetition,  or  on  other 

*  grounds,  on  the  part  of  the  defenders,  until  the  afiairs  of  the  CDia- 

<  pany  are  winded  up ;  and  also  all  claims  of  relief  at  the  instance 

<  of  the  defenders  against  each  other,  or  against  the  other  partnen 
^  of  the  said  company,  or  those  who  may  be  liable  for  its  obliga^ 
^tions:  finds  the  said  defenders  liable  in  expenses ;  and  remits  ts 

*  the  Auditor  to  tax  the  account  wheii  lodged,  and  to  report' 

Note. — <  The  defence,  that  all  the  parties  have  not  been  calledt 

<  was,  of  consent,  repelled  as  a  preliminary  plea,  reserving  its  effects 

<  upon  the  merits  of  the  question ;  but  the  only  effect  it  can  have 

<  upon  the  merits  relates  to  the  point,  whether,  if  the  defences  are 


No.  124.  COURT  OF  SESSION.  645 

repelled,  the  defenders  are  liable  singoli  in  solidam  or  pro  rata ;  10  June  1835. 
as  to  that  the  Lord  Ordinary  has  no  doubt  that  they  must  be  liar    ^^*^V*^ 
ble  in  solidum  to  the  extent  of  their  shares.  Thi'^Wwr 

*  The  amount  of  Mr  Baird's  claim  for  surveys  and  other  work  Lothian  Rail- 
performed  is  instructed  by  the  books  of  the  company,  and  admit-  ^*^  ^''  ^^ 
ted  by  the  defenders.     It  is  therefore  a  liquid  claim. 

<  Doubts  hare  been  entertained  as  to  the  effect  of  a  person  sub- 
scribing a  contract  of  copartnery,  in  the  name  of  another,  without 
authority.     The  decisions  in  the  cases  of  M^Aulay  v.  Renny,  and 
Calder  v.  Downie,  referred  to  in  the  pleadings,  proceeded  on  spe- 
cial circumstances;  and  neither  these  decisions,  nor  the  opinion 
of  Mr  Bell,  given  with  hesitation,  set  the  point  at  rest     It  may 
be  admitted,  that  in  a  question  with  third  parties,  not  partners  of 
the  company,  (and  both  the  cases  referred  to  occurred  with  third 
parties,)  the  unauthorised  subscriber  subjects  himself  directly  to 
the  liabilities  of  a  partner.     But  in  a  question  with  the  other  part- 
ners, who  had  an  opportunity,  and  were  bound  to  examine  his  au- 
thority before  they  admitted  him  to  subscribe,  the  more  correct 
view  seems  to  be,  that  as  he  is  unquestionably  not  a  partner,  so 
he  should  not  be  subject  to  liability  farther  than  damage  can  be 
qualified,  in  consequence  of  his  unauthorised  subscription.    If  that 
be  the  case,  while  the  pursuer's  claim  against  the  company  is  li- 
quid, there  is  no  liquid  claim  that  can  be  set  off  against  him,  far- 
ther, at  least,  than  to  the  amount  of  the  calls  which  were  made  upon 
the  partners  in  terms  of  the  Act  of  Parliament.     Until  the  affairs 
of  the  company  are  winded  up,  and  the  calls  upon  the  other  sub- 
scribers made  good,  it  cannot  appear,  whether  to  any,  or  what 
extent,  the  assets  of  the  company  are  insufficient  to  meet  its  ob- 
ligations, or  what  damage  has  arisen  from  Mr  J.  H,  Baird  and 
Miss  Baird  being  falsely  represented  to  the  company  as  subscri- 
bers.    On  that  ground  the  Lord  Ordinary  thinks  that  the  pur- 
suer's liquid  claim  ought  not  to  be  hung  up  until  a  claim  of  da- 
mage against  him — which,  if  it  exists,  is  not  yet  liquid — shall  be 
instructed  by  the  final  settlement  of  the  affairs  of  the  company.' 

The  defenders  reclaimed  ;  and  at  the  advising  the  discussion  came 
to  be  limited  to  the  question,  what  was  to  be  the  effect,  on  the  pre- 
sent claim,  of  the  late  Mr  Baird  having,  without  authority,  subscri- 
bed for  shares  for  his  children. 

On  this  point  the  defenders  maintained,  {Keay^)  That  the  prin-  Defenden' 
ciple  recognised  in  the  cases  of  Gartley  v.   Renny,   15th  Feb.  ^'^'^ 
1803,  N.  B.J  and  of  Calder  v.  Downie,  11th  Dec.  1811,  JP.  C,  re- 
ferred to  by  Mr  Bell,  ii.  624,  was  decisive ;  it  being  held  in  both 
of  them,  that  a  father  who  had  subscribed  9  partnership  contract 
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10  June  1836.  for  his  Bon,  thereby,  to  all  intents  and  parpesea,  rendered  hiwdf 
Vtf^yi^i./  liable  for  all  the  responsibilities  of  a  partner;  and  on  &ispiiii- 
nl%Zt  ^^P^^y  ^^  ^^^^^  having,  by  his  subscription,  readered  hiaiseinii. 
Lothian  Bail-  ble  fof  his  proportion  of  this,  as  well  as  of  the  other  debts  ef  tlie 
way  Co.,  Jtoi  company,  the  fair  way  of  dealing  with  the  ehdm  on  the  psitrf 
Defenders*      his  creditors  waS)  to  delay  giving  effect  to  it  till  the  affinis  of  die 

company  were  wound  up,  when  the  relatiTe  daisn  of  the  piitics 

would  be  ascertained. 


Pleas. 


Pursuer's 
Pleas. 


Opinion  of 
Court. 


It  was  angwered  (by  the  JDaon  of  Fat,) — (in  reference  to  thecsM 
which  had  been  cited,)  that  it  afq^red  from  the  note-book  of  tbe 
Lord  President,  that  the  decision  in  these  had  not  proceeded  so  miMk 
on  the  groand  of  subscription,  as  on  Tarions  other  drenmstasco^ 
which  evinced  the  intention  of  the  party  to  become  a  partner.  Itm 
no  doubt  true,  that  if  a  party  fraudulently  subscribed  the  nmfti 
another,  whereby  the  other  partners  ultimately  sustained  1ob%  k 
m%ht  be  liaUe  to  them  in  damages ;  but  this  could  not  hare  tk 
effect  of  rendering  him  a  partner  of  the  company,  or  be  set  op  ii 
defence  against  a  liquid  claim  of  debt  It  was  contrary  to  tkeliiH 
principles  of  the  law  of  copartnery,  in  which  a  delectus  peiMoa 
was  implied,  to  hold  that  a  person  oould^  by  any  such  proceedia^ 
render  himself  a  partner  of  a  company ;  and  if  ha  was  not  a  |Nrt- 
ner  to  all  intents  and  purposes,  then  the  interlocutor  of  the  LaJ 
Ordinary  was  right 

At  the  first  advising  the  Court  had  some  difficulty,  and  the  eve 
stood  over  for  consideration ;  and  when  it  came  again  to  beadriM^ 
Lord  Balgray  said,  That  he  had  now  formed  a  clear  opinioa  opoo 
the  case ;  for  although,  from  the  terms  of  the  proposed  undertskiogi 
which  was  a  joint  adventure,  and  not  a  proper  company,  it  was  iii^ 
possible  to  hold  the  late  Mr  Baird  as  a  partner,  his  Lordsbip  amred 
at  the  same  conclusion,  from  the  circumstance  of  his  having  w^nff^ 
bed  for  shares  for  parties  without  their  authority,  for,  by  so  doing) 
he  came  passive  into  their  shoes,  and  rendered  himself  liable  for  *U 
the  consequences,  in  the  same  manner  as  if  he  had  been  a  partDer. 
He  might  not  be  entitled  to  claim  active,  but  he  was  liable  pasm 
for  a  share  of  all  the  debts  of  the  company.  He  was  ia  the  sum 
situation  as  if  he  had  made  a  payment,  and  was  seeking  relief  iotf 
action  of  debt ;  and  supposing  him  to  do  so,  on  the  ground  that  tk 
other  subscribers  were  liable  singuli  in  solidom,  he  would  properlj 
be  met  by  the  plea,  that  he  was  one  himself,  and  must  bear  his  Y^ 
portion.  His  Lordship  therefore  held,  that  the  result  would  be,  tbt 
Mr  Baird  was  liable  for  a  proportional  share  of  his  own  aceoaa^ 
along  with  the  four  partners  who  were  in  the  field,  and  that  he 
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wna  only  entitled  to  decree  against  them,  in  prq>ortion  to  the  e:i-  lO  Jam  1635. 
tent  of  their  shares,  as  compared  with  those  for  which  he  had  sub-     ^^*^V*^ 
scribed  in  name  of  his  children-  Thi'w«r.' 

Lard  GiUiea  concorred. — Mr  Baird  was  not,  perhaps,  properly  Lotbian  Rail- 
speaking,  a  partner  of  the  company,  but  he  had  incurred  all  the'  ^^y  Co.,  &c. 
liabilities  of  a  partner  by  subscribing  for  shares  for  parties  who  had*  Opinion  of 
not  authorised  him  so  to  do.     Though  he  might  have  no  right  to  ^^"'^' 
draw  profits,  he  had  subjected  himself  to  responsibility  for  ail  the 
debts  for  which  the  other  partners  were  liable.     His  executor  had 
brought  his  action  against  four  of  these  partners ;  and  although  the 
debt  might  be  due,  the  answer  was,  that  he  was  liable  for  his  author's 
share  of  it ;  and  therefore  the  claim  on  the  part  of  his  creditor  must 
be  subject  to  deduction  of  a  proportional  part.     The  proportion  in 
which  the  different  parties  would  be  liable  for  the  debts  of  the  com- 
pany were,  that  Mr  Baird  having  subscribed  for  eight  shares  for 
his  son  and  daughter,  was  liable  to  the  extent  of  L.400,  while  the 
parties  whom  he  called  into  the  field  as  defenders,  having  ten  shares 
each,  were  liable  to  the  extent  of  L.500  each,  i.  e.  in  the  proportion 
of  L.400  to  L.2000. 

The  L^  Prmdeni  and  Lord  Mackenzie  concurred.  The  latter 
observed,  there  was  here  nothing  but  loss.  There  was  no  gain, 
and  no  possibility  of  gain,  since  the  undertaking  bad  not  been  be* 
gun,  and  Mr  Baird,  or  those  coming  in  his  right,  must  bear  their 
proportion  of  the  loss.  When  a  partner  of  a  company  brings  an 
action  against  a  certain  number  of  the  partners  for  a  company  debt, 
he  must  hold  himself  cited  as  a  defender,  and  be  liable  for  his  share 
of  the  debt. 

The  Qmrt  therefore  <  recall  the  interlocutor  reclaimed  against :  Judgment. 

*  find.  That  as  the  deceased  Hugh  Baird,  by  his  subscribing  for  J. 

*  H.  and  C.  H.  Baird  without  authority,  became  himself,  as  much 

<  as  the  defenders,  according  to  the  extent  of  their  subscriptions, 

*  liable  for  the  debt  libelled,  the  pursuer,  as  his  executor-creditor, 

*  is  only  entitled  to  five-sixths  of  the  sum  of  L.215 :  1 :  10,  with 
^  interest  as  libelled,  under  deduction  from  said  sum  of  L.60  paid  to 

*  account,  with  interest  from  this  date,  of  that  payment  from  the 
^  defenders;  and  sustain  the  defenders'  plea  of  retention  hoc  statu, 

*  to  the  extent  of  the  call  of  L.16,  payable  in  January  1825  and 
'  September  1 826,  with  interest  from  the  terms  of  payment,  and  de- 

*  corn  and  declare  accordingly ;  reserving  all  questions  quoad  ultra 

*  between  the  parties,  either  as  to  a  claim  for  a  farther  payment  on 

*  the  part  of  the  pursuer,  or  of  repetition,  or  on  other  grounds  on 
'  the  part  of  the  defenders,  until  the  afiairs  of  the  company  are 

<  wound  up ;  also  all  claims  of  relief  at  the  instance  of  the  defenders 
'  against  each  other,  or  at  their  instance,  or  the  pursuers  against 

the  other  partners  of  the  said  company,  or  those  who  may  be  
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10  June  1835.  <  liable  for  its  obligations :  find  no  expenses  due ;  and  in  respeetof 

*  the  joint  minute  now  lodged  for  the  parties,  decern  agnnst  tbe 
The  West-'  ^  defenders  for  the  sum  of  L.17 1 :  5 :  4,  being  the  amount  of  prindpal 
Lothian  Kail-  «  and  interest  due  under  the  foregoing  findings,  of  this  date,  (ik 
waj    o.,    c.  ^  loth,)  and  for  interest  on  L.1 15 :  18 : 3,  being  the  princ^  bm 

*  the  said  10th  June.' 

Lord  Cordumse,  Ordinary.  Act  Dean  o/Fac.  f  Hope, J  Moir,  Alt  Kb^ 

Whigham.        H.  Handyade,  W.  S.  and  Davidaom  ff  5yme,  W,  S.  Agents. 

c. 


SECOND  DIVISION. 

No.  CXXV.  10/A  Jtaie  1885. 

SIR  JAMES  GIBSON-CRAIG,  and  J.  T,  GIBSON-CRAIC% 

against 
FRANCIS  BURKE,  (Gardner's  Trustee.) 

i 

Competition. — Implied  Trust.  —  Bankrupt. —  CireimdmM 
where  a  proprietor  having  entered  into  missives  tpUh/euarif  4M 
an  agreement  that  they  should  builds  and  that  he  should  make  d* 
vances  to  enable  them  to  proceed  with  the  worh  ;  and  thtjmn 
having  accepted  certain  bills  drawn  by  the  proprietor t  onddtKCSt^ 
ed  by  him  with  third  parties^  and  which  bills  were  never  rdifd 
by  the  feuars  or  tfie  proprietor  ;  and  the  proprietor  having  tben^ 
after  granted  a  disposition  to  thefeuarSj  under  the  express  bsrdes 
of  the  advances  made  to  them^  including  the  bills  discounted  as  ab(Wf 
and  qfthe  same  date  given  the  feuars  a  letter  declaring  his  aicoMXh 
including  the  bills  discounted^  to  be  a  real  burden  on  the  comceffssa^ 
it  being  also  declared  that  the  fetuws  should  grant  the  prvpridar 
renewals  of  the  bills  if  required^  until  the  debt,  consisting  qftk 
amount  of  the  advances,  should  be  paid^ — it  was  founds  in  a  gueUim 
with  the  trustee  for  the  creditors  of  the  proprietor ^  that  the  iM 
parties  who  discounted  the  bills  were  not  entitled  to  be  preferred  m 
the  produce  of  the  security^  or  to  claim  the  benefit  of  any  Uod 
equity  or  implied  trust  in  their  favour. 

Mr  William  Gardner,  writer  to  the  sigpaet,  feued,  in  Janaaiy 
1825,  to  Brown  and  Craig,  builders,  certain  areas  forming  psrt  of 
ground  belonging  to  him.  Missives  of  feu  were  exchanged,  botoo 
disposition  was  granted  by  Gardner  till  8th  September  1626.  Tke 
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feoarSy  on  the  one  hand^  became  bodnd  to  build,  and  Oardneri  on  the  lo  June  1835. 
other  hand,  to  make  advances  to  enable  them  to  proceed  with  the    ^^^^V^^ 
work  ,•  aiid  advances  were  accordingly  made  by  Gardner,  and  bills  f^J^^cwiiJ  and 
granted,  to  the  extent  of  L.4100.     The  whole  of  the  L.4100  had  J.  T.  Giinon- 
not  been  actually  advanced  by  Gardner  to  Brown  and  Craig  at  the  §^,'f  J' 
time  when  the  feu-disposition  was  executed.   L.2886  of  it  were  con- 
tained in  bills  drawn  by  Gardner,  and  accepted  by  Brown  and  Craig. 
Gardner  discounted  with  the  pursuers'  firm  one  of  these  bills  for 
L.850,  dated  16th  September  1825,  and  payable  28d  June  1826, 
being  <  for  value  received  in  cash,  advanced  to  you  on  account  of  the 

<  tenements  'erecting  on  the  areas  feued  by  me  to  you.'  Another  bill 
for  L,330,  dated  81st  December  1826,  and  payable  5th  April  1826, 
and  bearing  to  be  *  for  value  received  in  cash,  advanced  to  you'  by 
Mr  Gardner.  The  L.850  bill  was  not  retired,  but  was  renewed 
by  two  bills  for  L.425  and  L.435,  both  dated  22d  June  1826, 
and  falling  due  respectively  on  the  25th  September  and  25  th  Oc- 
tober. The  L.330  bill  likewise  was  not  retired,  and  no  renewal 
of  it  was  granted. 

On  8th  September  1826,  Gardneir  granted  a  fea-disposidon  of 
the  areas  in  favour  of  Brown  and  Craig,  and  James  Dawson  and 
John  Barker,  under  the  express  burden  of  the  L.4100  advanced  to 
Brown  and  Craig;  and  these  parties  became  bound  to  erect  and 
finish  a  tenement  of  shops  and  dwelling-houses  on  each  of  the  said 
four  areasj  and  the  disponees  were  infeft,  under  the  burden  of  the 
L.4100  due  to  Gardner.  Of  same  date,  (8th  September  1826,) 
Gardner  addressed  and  delivered  to  the  disponees  an  explanatory 
letter  containing  this  declaration  :  *  I  also  acknowledge  and  declare, 

<  that  the  sum  of  L.4100,  mentioned  in  the  said  feu-contract,  as 

*  the  amount  of  advances  made  by  me,  and  which  is  declared  a  real 

*  burden  on  the  conveyance,  includes  bills  to  the  amount  of  L.2836, 
'  drawn  by  me  upon  and  accepted  by  you,  Messrs  Robert  Brown 

*  and  Thomas  Craig,  and  which  bills  I  become  bound  to  retire  and 

<  relieve  yon  thereof;  it  being  understood,  however,  that  you, 

*  Messrs  Brown  and  Craig,  shall  grant  me  renewals  thereof,  if  re- 

<  quired,  until  the  said  debt  of  L.4100  shall  be  paid;  which  bills 

*  fidl  due  of  the  dates,  and  are  for  the  sums  following,  viz. 

*  1826.  Sept  25,       -  -  -  -  L.430     0  0 

< .  .  -  195     0  0 

•Oct.  15,         .  .  .  --  130     0  0    • 

< 25,        .  -  -  -  440     0  0 

< .  .  .  -  36  11  5 


Carryforward,  L.  1231   11     5 

TOL.  X.  2  T 
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10  June  1635.  Brought  forward,  L.iaSl  11  5 

^^^V"*^  *  Oct.  27,         .  -  -  .        105    6  a 

Sir  James  Gib-  *  vt         i^  «r^^      ^  a 

son-Craig  and  *  Nov.  10,  -  -  -  -  185     0  0 

J.  T.  Gibson-  <  ......^  .  .  .  •         1315     0  0 

Craig  V. 
Burke. 


«L.28a6  17    7 


The  pursuers  arerred  that  the  bills  for  L.425,  L.4d5  and  LaW 
formed  part  of  Gardner's  debt  of  L.4100,  to  which  both  the  Cen- 
«on  tract  and  back  letter  had  reference.  On  the  other  han^  thb 
was  denied.  It  was  alleged  that  the  puraoere  were  not  parties  tslbe 
arrangement  under  which  the  letter  was  granted,  and  they  hd 
got  no  assignation  or  conveyance  to  that  letter,  or  to  anyi^ht 
which  it  could  be  supposed  to  infer  in  ftivourof  the  parties  tovtai 
the  letter  was  granted;  that  the  pursuers  were  not  made  awirerf 
the  letter  at  the  time  it  was  granted ;  and  that  Gardner  wrote  tk 
pursuers  the  following  letter  upon  the  22d  of  August  1826 :  *.I  bif 
<  to  mention,  that  for  some  time  past  I  have  been  under  tke  ne* 

*  cessity  of  making  large  advances  to  the  feuars  of  my  Creseeot, 

*  near  the  canal  basin,  in  consequence  of  which  valuable  boiUiBp 
^  have  been  erected.     I  some  time  ago  feued  to  Messrs  Broiii 

*  Craig,  Dawson  and  Barker,  four  areas  for  an  annual  feu-dntjrf 

<  L.105.      n  these  areas,  houses  valued  at  L.9000  have  beeaasa^ 
^  ed  and  completely  finbhed.   This  property  has  been  sold  to  tbees- 

*  tent  of  L.1300,  with  a  feu-duty  of  L.17,  58.  I  am  about  togiul 
^  a  feu-contract  to  the  parties,  under  the  express  burden  of  LM^ 
^  payable  to  me,  being  the  amountof  my  advances  to  them.  Aeoff 

<  of  the  feu-contract  is  herewith  sent.     It  would  be  a  great 

<  modation  to  me  if  I  could  procure  a  cash-credit  from  any  of 

*  banks  to  the  extent  of  L.8000,  in  security  of  whidi  I  woaU 

*  an  assignation  to  the  L.4040  due  to  me  by  the  feu-contnd 

*  Brown  and  others,  and  assign  the  feu-duties  payable  by  it, 

*  ing  to  L.87,  15s.     The  credit  would  of  course  be  gradaaBf 

<  tinguished  by  the  sales  of  the  property.    May  I  beg  the  frvosr 

*  your  assistance  in  endeavouring  this  object  ? 

Brown  and  Craig,  became  bankrupt  in  1827,  and  Gardner 
September  1827.     Gardner,  in  the  examination  under  his 
tration,  declared,  in  reference  to  the. burden  created  by  these 
that  ^  he  considered  himself  as  trustee,  holding  the  said  real 

*  for  behoof  of  the  advancers  of  the  money  on  the  said  biUs.' 
The  pursuers  raised  an  action  against  Gardner's  trustee,  and 

Brown  and  Craig,  Dawson  and  Barker,  the  conclusions  of  whieh 
(1.)  That  Brown,  Craig,  Dawson  and  Barker  should  befoaodiob 
been  partners  in  the  building  speculation,  and  liable  for  ad 
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made  for  their  behoof  or  on  account  of  the  speculation,  and,  in  par-  10  June  1835. 
ticular,  for  the  three  bills  of  L.daO,  L.425  and  L.435  :  And,  (2.)     '^*^r^ 
That  it  should  be  found,  that  as  the  advances  were  included  in  and  ,(|n.e^^  and 
formed  a  part  of  the  sum  of  L.4100,  declared  a  real  burden  in  J.  T.  Gibson- 
manner  foresaid,   the  pursuers  bad  an  interest  in  the  same  to  ^^^iJ^' 
the  extent  of  their  advances,  and  that  Francis  Burke  could  only 
take  up  the  real  burden  tantom  et  tale  as  it  stood  in  the  person 
of  Gardner,  the  bankrupt,  subject  to  the  trust  of  paying  the  pur- 
suers their  advances  out  of  the  real  burden.      Gardner's  trustee 
refused  to  give  effect  to  any  latent  equity  in  the  pursuers'  fevour. 
Barker  disputed  all  liability  in  respect  of  the  bills  pursued  for.    No 
defences  were  given  in  for  the  other  parties. 

The  pleas  of  the  pursuers  and  of  Gardner's  trustee  were  fully 
stated  in  cases  ordered  by  the  Lord  Ordinary,  after  hearing  parties 
on  the  closed  record. 

With  regard  to  the  first  conclusion  of  the  summons,  as  the  part- 
Aership  in  the  building  speculation  was  denied,  no  judgment  could 
be  given  at  this  stage,  without  proof. 

In  defence  against  the  action,  it  was  pleaded  for  Gardner's  trus-  Trustee'^ 
tee — Ist^  The  pursuers  have  no  right  or  title  to  any  share  of  the     ^^' 
real  security  constituted  in  favour  of  Gardner  by  the  feu-contract, 
they  having  got  no  conveyance  to  that  security,  and  the  documents 
founded  on  not  conferring  any  jus  qusssitum  upon  them.     The  let- 
ter founded  on  was  granted  exclusively  in  favour  of  Brown,  Craig, 
Dawson  and  Barker.    The  pursuers  are  not  mentioned  in  the  feu- 
eontract  or  letter,  and  the  transaction  was  res  inter  alios  quoad  them. 
They  would  require  to  shew  that  the  letter  conferred  a  jus  qutoi- 
tnm,  or  that  they  had  obtained  an  assigpiation  to  the  obligation  or 
right  alleged  to  have  been  constituted  in  fieivour  of  Craig  and  Brown. 
None  of  the  bill-holders  had  any  right  to,  or  even  knowledge  of 
that  letter,  the  pursuers  never  having  heard  of  or  seen  it  till  after 
Gardner's  sequestration.     If  the  original  holders  bad  even  held  a 
separate  right  or  security,  that  security  would  not  have  passed  to 
the  pursuers  by  the  mere  discounting  and  indorsation  of  the  bills. 
The  mere  indorsation  of  a  bill,  accompanied  with  the  actual  deli- 
very of  a  separate  letter  of  guarantee,  does  not  transfer  the  guaran- 
tee to  the  indorsee ;  and  a  letter  of  guarantee  or  separate  security 
cannot  be  transferred  by  implication,  or  without  notice,  delivery  or 
conveyance.     Bill  discounters  or  holders  cannot  claim  for  any  se- 
curity, or  against  any  party  independently  of  the  bill ;  2.  Campb. 
308;  10.  Veseyjun.  206;  Wood  r.  James,  2.  Shaw^  App.  219. 
^dj  The  real  burden  constituted  by  the  feu-contract  having  become 
vested  in  the  trustee  upon  Gardner's  estate,  by  force  of  the  statu- 

2t2 


<»»  «"^-     ;    referred  to  by  •»    ^   j,  eitke' "  j,iU»  «='^J^. 

„  .«.u»t  to  *e  ^^  ,e,e  r  ^^^  'f  ,1  iB'^^'f, 
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real  security, — a  right  qualified  in  its  own  batnre,'-^otherwi8e  than  as  10  June  1835. 
tbe  bankrupt  held  it  ?  It  is  one  thinir  to  say,  that  where  the  record  J'^'^^V., 

V  1  -111  r     •       t      1  1.  Sir  James  Gib- 

shewed  a  property  m  the  bankrupt,  ex  racie  absolute,  creditors  are  son-Craig  and 

entitled  to  rely  upon  it  as  such,  and  consequently  to  take  it  inde-  ^'  T'  ^'*^«®'*- 
pendentiy  of  any  counter  obligations  not  apparent,  which,  with  re-  Burke.' 

ference  to  that  property,  may  be  incumbent  on  the  bankrupt    Butt  p   7 

the  case  is  different  where  the  right  is  in  its  own  nature  conditional,  pieu. 
where  it  is  obviously  subject  to  latent  exceptions,  and  where  the 
very  nature  of  its  constitution  shews  that  it  was  acquired  and  held 
by  the  bankrupt  under  certain  conditions.  The  same  reasons  which 
make  a  payment  of  the  debt,  or  its  extinction  by  intromission,  effec- 
tual against  creditors  adjudgers,  must  operate  equally  if  the  security 
in  the  person  of  the  bankrupt  is  exceptionable ;  as,  for  instance,  if  he 
has  not  made  the  advance  in  security  or  payment  of  which  the  real 
burden  is  taken*  What  Gardner  had,  in  truth,  was  a  security  in 
trust  in  repayment  of  advances;  and  if  these  advances  were  not 
made,  there  was  no  security.  The  trust,  in  fact,  was  without  object 
or  purpose,  and  to  that  extent  there  was' no  right  in  the  bankrupt 
which  could  be  adjudged  at  all* 

The  back  letter  specifies  a  certain  set  of  bills  amounting  to 
L.2836 :  17  :  7 ;  and  without  regard  to  his  advances  aliunde,  Gardner 
binds  himself  unqualifiedly  to  retire  these  bills.  It  is  not  declared  to 
-be  operative  merely  in  the  event  that  there  shall  be  a  surplus  after 
meeting  Gardner's  other  advances,  but  a  positive  obligation  to  retire 
certain  bills,  and  relieve  Brown  and  Crai^  of  them. 

The  Lord  Ordinary  pronounced  this  interlocutor :  *  The  Lord 

<  Ordinary  having  considered  the  closed  record,  and  heard  parties' 

*  procurators,  and  having  thereafter  considered  the  revised  cases  for 
^  the  parties,  decerns,  in  absence^  in  terms  of  the  libel,  against  Ro- 

*  bert  Brown  and  Thomas  Craig,  and  John  Wilkie,  their  trustee, 
^  and  against  Margaret  Wilson  or  Dawson,  Agnes  Dawson,  James 

<  Dawson  and  Thomas  Wilson  Dawson :  finds,  That  the  pursuers 

*  and  the  defender,  John  Barker,  are  at  direct  variance  in  their 

*  statements  on  the  record,  with  regard  to  the  essential  facts  on  which 

*  the  first  conclusion  of  the  summons  depends;  and  therefore,  before 

*  answer  as  to  that  conclusion,  appoints  the  cause  to  be  enrolled,  in 

<  order  that  it  may  be  put  into  proper  shape,  for  the  trial  of  the 

<  question  or  questions  of  fact  which  arise  between  these  parties : 

*  finds,  with  reference  to  the  second  conclusion  of  the  summons, 

*  That  in  so  far  as  the  sums  expressed  in  the  three  bills  for  L.330, 

<  L.425  and  L.4d5,  mentioned  in  the  summons,  or  any  of  them,  can 

<  be  shewn  to  have  been  comprehended  in  the  sum  of  L.28S6,  17s. 
^  7d.,  consisting  of  bills,  as  set  forth  in  the  letter  quoted  in  the  28d 
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10  June  1835.  <  article  of  die  condescendence,  whether  the  same  were  original  bilii, 
^""^V^^  *  existing  at  the  date  of  the  said  letter,  or  renewals  of  sodi  Uili,  ii 
fon^Crate  and'^  tefois  of  the  Stipulation  therein  expressed,  and  in  so  iar  as  die  wd 
J.  T.  Gibson-  <  bills  had  been  duly  preserved  as  legal  groonds  of  debt,  the  defender, 
BulU.'  *  ^'  Burke,  as  in  right  of  Mr  Gardner  and  his  creditors,  mnitboU 
i  the  security  by  real  burden,  reserved  in  the  contract  of  fea  pis- 

<  duced,  and  die  subject  thereof,  or  its  price  or  produce,  sabjectto 

<  a  trust  for  payment  to  the  pursuers  of  the  sums  in  the  said  \Skt 

*  or  any  of  them,  shewn  to  be  so  situated,  so  &r  as  tfie  proeeedsof 

<  the  said  security  may  be  sufficient  for  the  payment  of  the  wkoie 

*  sum  of  L.4100  covered  by  it,  or  otherwise,  for  payment  to  tk 

*  pursuers  of  a  rateable  part  or  proportion  of  the  said  proceeds,  w- 
^  responding  to  the  amount  of  such  bills,  in  relation  to  auy  odier 

*  advances  which  the  defender  can  shew  to  have  been  made  bj  lb 

<  Gardner  to  Brown  and  Craig  under  his  obligation,  referred  toil 

<  the  said  feu-contract  and  letter,  and  to  have  been  comprehended 

*  in  the  said  sum  of  L.4100,  but  no  farther;  and  before  fintkr 

<  answer  appoints  the  cause  to  be  enrolled,  and  in  the  neaatiai 

<  reserves  all  questions  of  expenses/ 

Note. — ^  The  case  between  the  pursuers  and  Mr  Baricerappein 

<  to  the  Lord  Ordinary  not  to  admit  of  any  judgment  witfaovt  triii 

*  of  the  disputed  fects.    The  averments  in  the  pursuers*  condeseei- 

*  dence,  in  Articles  3.  4.  and  5,  and  particularly  6.  and  13,  aredit* 

<  tinct  and  pointed,  that  Mr  Barker  and  Mr  Dawson  entered  iati 

<  a  partnership  with  Brown  and  Craig,  with  a  full  partidpaCioB  i 

*  profit  and  loss,  and  that  the  business  of  the  partnership  was  maiolf 
^  conducted  under  a  partnership ^rm  of  Brown  and  Craig,    Twoflf 

*  the  bills  sued  on,  viz.  L.435  and  L.425,  are  expressly  aoo^kf 

*  that  firm  of  Brawn  and  Craig.     Assuming  this  as  the  state  of  tbt 

<  case,  surely  Mr  Barker  does  not  expect  to  convince  the  Court,  tht 

<  even  an  ordinary  action  will  not  lie  upon  a  bill  ocoe/jtof  by  a  ons* 

<  panyfirm  against  a  partner  of  that  company^  merely  becaose  la 

*  name  is  not  in  the  firm ;  see  Thomson  on  Bills^  p.  266,  aod  Ae 

<  cases  there  quoted.    If  such  a  point  could  be  maintained,  tbeveit 

*  known  case  of  M'Nair  t^.  Fleming  would  have  been  simple  iiide^ 

<  There  must  therefore  be  a  fallacy  in  regard  to  the  cases  qootedii 

<  Mr  Barker's  revised  case,  which  were  not  alluded  to  in  tfaedebst^) 

*  and  appear  to  have  been  put  in  after  the  revisai  of  the  puisao' 

<  case,  as  they  are  not  mentioned  in  it.    One  thing  is  evident^  tU 

<  in  both  the  cases  quoted,  the  recourse  sought  was  against  pirtKi 

*  said  to  be  liable  as  drawers  of  the  bills,  where  they  did  not  at  all 
^appear  in  that  character,  and  there  was  no  partnership  /rm^ 

*  bited.     But  it  is  unnecessary  to  consider  any  point  whicb  (»ol^ 

*  made  on  them  till  the  facts  are  ascertained.     The  Lord  Oidioarf 
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*  voald  be  indeed  astonished,  if  it  were  held  that  a  sleeping  partner  10  June  1836. 

*  is  not  liable  2y  cunfjbrm  rf  action  for  payment  of  a  bill  accepted  by    ^**^v^-^ 

*  die  firm  of  his  company,  and  in  the  baeSness  of  that  company ;  ^^^cw^  and" 
^  for  there  is  also  a  pointed  averment  in  the  record,  that  the  bills  J.  T.  Gibson^ 

*  were  accepted  in  the  business  of  the  company,  and  were  applied  ^l^^* 
^fvr  its  behoof. 

'  The  question  between  the  pursuers  and  Mr  Burke  may  also,  to 
^  some  extent,  depend  on  matters  of  fact.  It  must  be  made  out 
( tbat  the  bills  sued  on,  or  some  of  them,  are  the  bills  referred  to  in 
'  Mr  Gardner's  letter,  or  renewals  of  those  bills;  and  it  must  be 
^msde  out  tbat  they  were  duly  protested.    But  the  facts  necessary 

*  for  the  decision  of  the  question  of  law,  argued  in  these  papers, 

*  seem  to  be  sufficiently  fixed.  The  question  itself  is  of  some  diffi- 
1  culty. 

*  When  Gardner  made  his  transaction  with  Brown  and  Craig, 

<  he  became  bound  to  make  advances  to  them  for  completing  the 

*  buildings,  but  retained  the  title  to  the  property  for  his  security. 

<  When  he  came  to  grant  the  feu*contract,  it  was  made  as  a  con- 
^  Teyance  to  Brown,  Craig,  Dawson  and  Barker,  and  the  survivor, 
'  and  their  heirs,  as  trustees,  in  the  terms  set  forth,  the  pursuers 
'  anoming  that,  before  this  time,  Dawson  and  Barker  had  become' 
'  partners  in  the  concern.  The  conveyance  is  made  under  the  real 
'  harden  of  L.4100,  stated  to  have  been  advanced  by  Gardner  to 
'  Brown  and  Craig,  ^  to  assist  them  in  erecting  the  buildings  in  the 
^  md  areas/  &&,  and  with  a  power  of  sale,  in  the  event  of  that  sum 
^  not  being  repaid.     Then  there  is  a  back  letter  by  Gardner,  (Art. 

*  23.  Cond.)  which  bears,  that  that  real  burden  included  bills  to  the 
'amount  of  L.28f36  accepted  by  Robert  Brown  and  Thomas  Craig, 
'  which  bills  Gardner  becomes  bound  to  retire,  under  a  stipulation, 
'  that  Brown  and  Craig  shall  grant  renewals  if  required,  tmiil  the 
'  toAob  sum  of  L.4i00  shall  be  repaid.    And  then  the  particular  bills, 

*  as  they  then  stood,  are  enumei*atcd. 

'  Assuming  that  the  bills  sued  on,  or  some  of  them,  are  renetoals 
'  of  seme  of  the  bills  in  the  list,  there  can  be  no  question  tbat  they 

*  are  lulls  under  which  Brown  and  Craig  had  received  the  advances 
'  for  the  particular  buildings  in  the  conveyance,  and  that  they  are 
'iscladed  in  the  L.4100  constituting  the  real  burden.  Supposing,- 
'  therefore,  diat  Gardner  had  paid  the  bills,  he  could  certainly  have 
'  made  the  real  burden  effectual,  so  for  as  the  subject  would  go  for 

*  that  advance,  as  well  as  for  his  other  advances* 

*  '  On  the  other  hand,  if  Gardner  did  not  pay  these  bills,  and  if 
'  Brown  and  Craig,  the  acceptors,  had  paid  them,  the  real  burden 

*  to  thai  extent  must  have  come  ineffectual  because  the  advances 

*  which  formed  the  value  or  consideration  of  it  had  not  been  made. 
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10  June  183&.  -*  The  actual  caie  i%  that  Gardner  has  not  paid  the  bilki  ad 
^^'^V^^  <  Brown  and  Craig  have  not  yet  paid  them ;  but  the  advamBi  iai 
fon.'crtirg  and^ *  *^^  »wwfe,  in  the  first  instance,  to  Brown  and  Craig,  by  Gardner, 
J.  T.  Gibson-  <  With  thejunds  of  the  pursuers  obtained  tqwn  these  bUls.  Both  the 
Burked         *  parties  are  liable  to  the  pursuers,  by  the  bilb  themseWes;  aid 

*  Gardner  is  primarily  liable,  in  regard  to  Brown  and  Craig,  by  loi 

*  obligation  in  the  letter.     And  the  question  is,  whether  the  por- 

<  suers,  holding  these  bills,  which  are  expressly  canqjrehended  in  Ai 

*  real  burden^  9Lfe^  or  are  not  entitled,  as  against  Gardner's  trustee, 

<  either  to  be  preferred  in  toto  on  the  produce  of  that  security,  or 

<  to  participate  in  the  benefit  of  it,  pro  rata,  with  the  crediton,  fir 
'  Gardner's  other  advances. 

*  The  Lord  Ordinary  can  see  no  room  for  doubt  diat  Gardnei^i 

<  letter  must  be  taken  as  a  substantive  part  of  the  contract  by  whidt 

*  the  real  burden  was  constituted.     It  is  not  a  subsequent  penofiil 

*  qualification  or  engagement     It  was  made  nnico  contextu  wiik 

*  the  feu-contract ;  and  it  is  at  any  rate  legal  proof,  that,  withost 

*  taking  in  the  bills  to  be  retired,  there  was  to  that  extent  no  lol 

*  burden,  because  the  advance  had  not  been  made.    Mr  Burke  seems 

<  to  lose  sight  of  this  in  his  argument 

<  Grardner,  then,  holding  the  real  burden  to  the  full  amount  of 

*  L.4100,  could  only  hold  it  for  the  amount  of  the  bilk  while  ^ 

<  remained  unretired  as  a  trust.   It  was  a  trust,  in  the  first  instsace, 

*  for  Brown  and  Craig^  for  their  relief  of  the  bills  accepted  by  thes; 

<  and  if  Gardner,  using  the  power  of  sale,  thereby  made  the  real 

*  burden  effectual,  he  must  surely  be  liable  to  Brown  and  Cnig 

*  under  his  obligation  to  make  it  effectual  for  their  relief  of  the  lUk 

*  But,  as  Gardner  was  the  party  who  was  bound  to  pay  the  IjHk, 

<  trusting  to  his  real  burden,  it  is  thought,  that  while  they  remsmi 

*  unpaid^  he  must  be  considered  as  holding  the  security  in  trudfr 

<  the  pursuers^  by  means  of  whose  money,  under  these  bills,  he  made 

<  the  advances  to  Brown  and  Craig. 

<  But  if  Gardner  held  the  real  burden  in  trust  for  the  portoeiti 

<  could  his  trustee  or  creditors  operate  upon  it  by  selling  the  sub- 

*  ject,  and  refuse  to  impart  the  benefit  of  it  to  the  pursuers?  Tke 

<  Lord  Ordinary  is  of  opinion  that  they  could  not     It  does  iwt 

<  appear  to  him  that  any  of  the  peculiarities  with  regard  to  real 

<  estates  are  involved ;  for  the  real  burden,  as  held  by  Gardser, 
^  depends  for  its  substance  upon  the  advances  made :  And,  as  the 

<  proceeds  of  the  bills  form  a  part  of  those  advances,  the  questioB 

*  seems  to  depend  on  the  common  principles  of  trust  in  a  baakrapt 

<  If  the  simple  case  be  taken  of  a  disposition,  apparently  absolote, 

*  with  a  back  bond,  decbtring  it  to  be  a  trust,  though  a  pwfAa^f 

*  ignorant  of  the  trust,  might  be  safe,  at  least  if  the  bond  was  oat 
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registered,  there  cannot,  it  is  thought,  be  any  doubt,  that  credit  10  Jane  1835. 
tors  adjudgers.  could  only  take  the  title,  subject  to  the  trust    The  c^T^*''^.. 

T       J  r^  J •  1.1        ,         •  r  -nr   i.  -r^  Sir  Jame»  Gih- 

liord  Urdinary  cannot  admit  the  doctrine  of  Wyhe  v.  Duncan^  son>Craig  and 
(which,  indeed,  the  defender's  counsel  seemed  to  give  up  in  the  cfe-  ^*  T'  ^^^^^ 
baiej)  in  the  iace  of  the  cases  of  Redfeam  and  Gordon  v.  Cheyne,  Burke. 
which  he  thinks  directly  applicable.     But  the  case  here  is  not  so 
favourable  for  the  creditors  as  that  above  supposed ;  for  the  tUle^ 
namely,  the  reserved  real  burden,  shews  on  thefaceofitj  that  it  was 
only  in  security  of  money  advanced  ;  and  the  letter,  taken  along 
with  it,  shews  that  the  unpaid  bills  were  induded  in  that  money ;  and 
consequently,  if  that  state  of  the  bills  did  constitute  a  trust,  it  was 
involved  in  the  very  nature  of  the  title  itself. 

*  It  is  said  that  the  pursuers,  in  transacting  with  Gardner,  trusted 
to  his  personal  security,  and  did  not  look  to  the  real  burden.. 
There  is  a  pointed  averment  of  the  reverse  in  the  Record ;  see 
Ans.  to  Burke's  Statement,  Art  9 ;  and  Mr  Gardner's  declara«« 
ti<m  seems  to  confirm  it.  But,  at  any  rate,  when  the  bills  were 
first  discounted,  Gardner  held  the  absolute  title  to  the  property  in 
the  register;  and  although  he  was  under  an  obligation  to  grant 
the  feu-right,  that  was  under  the  qualification  of  bis  right  to  re- 
serve a  real  security  for  his  advances.  The  pursuers  were  entitled 
to  look  to  that  security ;  and  as  the  original  bill  for  L.850  bore  ex^ 
presdy  to  be  for  value  in  adpances  to  Brown  and  Craig,  <  on  ac« 
<  count  of  the  tenements  erecting  on  the  areas  fined  by  me  toyou^  it 

must  be  presumed  that  they  did  look  to  it  Besides,  it  is  a  very 
possible  case  for  a  party  to  have,  indirectly  through  the  person  with 
whom  he  deals,  a  right  to  the  benefit  of  a  security,  though  it  may 
.  be  unknown  to  him  at  the  time,  or  subsequently  acquired ;  as  he 
may  also  have  a  good  clum  against  a  partner  of  a  company,  though 
he  did  not  know  he  was  a  partner  when  he  transacted. 

*  But,  although  the  Lord  Ordinary  thinks  that  the  case  of  the 
pursuers  is  made  out  in  principle,  he  is  of  opinion  that  it  can  go 
no  further  than  to  entitle  them  to  a  rateable  proportion  of  the  pro* 
duce  of  the  real  security,  along  with  the  creditors  claiming  for  the 
other  advances,  making  up  the  L.4100;  for  though  Mr  Gardner 
held  the  security  in  trust  for  the  bills,  it  was  only  a  trust  for  a  pro- 
portional benefit  in  its  value,  while,  quoad  ultra,  it  was  held  for 
his  other  advances,  and  must  be  so  held  by  Mr  Burke.' 

The  defender,  Burke,  reclaimed  against  the  interlocutor  in  so  far 
as  un&vourable  to  him. 

The  Court  unanimously  altered  the  interlocutor  of  the  Lord  Or-  Jadgmeot. 
dinary,  in  so  &r  as  reclaimed  against,  and  pronounced  this  judg- 
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lent :  '  Alter  the  interlocutor  of  tb^  Lord  Ordinary  anbtuttE^ti 
review;  soatain  the  defences  for  Francis  Burke;  aiKnliie  kk 
from  the  conclusions  oi  the  action,  and  find  iiim  entitled  to  «• 
penses.' 

Lord  Mfdwyjt. —  It  would  be  an  important  case  for  benkm  if 
your  Lordships  were  to  sustain  this  interlocutor,  andlaboildbt 
happy  if  I  could  concur  ie  it,  but  truly  I  cannot  find  it  cowiIbI 
with  the  principles  of  law  as  applicable  to  su<di  caaet.  By  Gv^i 
bargain  witli  Brown  and  Craig,  he  was  to  make  adrancei  to  tki. 
To  enable  him  to  raise  money  for  this  purpose,  they  granted  it- 
ceptances  to  him.  These  he  discounted  with  the  ponu«t  h  pii- 
vate  bankere,  Gardner  bad  a  security  for  these,  because  he  hsdiN 
yet  executed  any  feu-right ;  but  \he  pursuers  plainly  did  doI  itlf 
on  any  benefit  from  this  security.  There  is  no  obligadan  U  d« 
effect,  and  Gardner's  letter,  22d  August  1826,  negatires  as;  m^ 
idea.  When  the  Feu-right  is  granted,  Gardner's  edvancn  areaidt 
ao  heritable  burden  ovw  it ;  but  a  back  letter  explains  thit  >  «• 
tain  sum  rests  on  lulls  of  Brown  and  Crmg,  to  be  retired  byG>r4- 
ner,  so  that  the  security  is  to  be  good  to  the  full  extent,  only  mdc 
bills  being  reUred  by  him,  so  as  not  to  come  a^inst  Brown  wi 
Craig.  I  see  nothing  else  than  this  in  the  letter.  I  set  bo  M 
in  it;  and  if  there  be  a  trust,  1  think  it  is  for  none  but  Brows ^ 
Craig,  and  certainly  not  for  the  pursuers.  They  were  igsoiut^ 
any  such  letter  till  it  fell  into  their  hands  after  Gardner's  ttqt» 
tration.  It  is  not  conveyed  to,  nor  asaigned  to  them  in  any  sMBfl 
of  way;  and  when  I  reooUeet  the  difficulty  there  was  in  lutaieiil 
the  tight  of  a  banker  who  had  discounted  a  bill  on  theftithrfi 
letter  of  guarantee  deposited,  but  not  assigned  to  them,  a  dmsM 
about  which  doubts  have  been  entertained  since,  (SrWilliaaFa- 
bes  and  Company  v.  Macnab,  1816,)  I  cannot  hold  that  tbe  p* 
suers  could  operate  on  this  security,  even  if  they  could  shew  M 
tlie  bills  in  their  hands  were  included  under  the  heritable  buM 
which,  however,  is  not  very  distinctly  shewn.  Butsnppostif  tkq 
did  supply  the  money  paid  over  to  Brown  and  Craig,  how  docad' 
advance  their  ckim  to  share  in  the  security,  granted,  notfuM 
loan  to  Gardner,  but  for  Gardner's  advances  to  Brown  and  Cnf  i 
The  security,  in  tact,  is  not  effectual  till  the  money  ia  paid,  udii 
is  not  paid  while  Brown  and  Craig's  acceptances  are  takenftri'l' 
tiiat  till  these  are  paid  up  and  withdrawn,  so  as  never  Ut  opH^ 
against  them,  the  security  could  not  be  avmhihle  to  Gardner,  Htii 
the  pureuera,  even  if  they  could  state  themselves  as  his  aasigaw* 
it.  On  the  contrary,  the  pursuers  have  actually  claimed  andiu^ 
ed  on  Brown  and  Craig's  estate  for  the  bills,  and  taken  ieaet.  ' 
Gardner  had  succeeded  in  getting  a  cash-credit  for  L.3O00  frss  ■ 
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Mnk,  (as  proposed,  see  letter,  26th  August  1826,)  add  paid  up  lOJuoelsss. 
the  bills,  would  the  bank  have  got  the  benefit  of  the  real  burden    Vii^v^-^ 
irithout  an  express  assignation  ?  I  really  think  th«y  would  not ;  and  ^^.^^f  ^  ^^||' 
^et  they  would  have  been  in  a  much  more  favourable  situation  than  j.  T.  Gibson- 
the  pursuers  are,  for  there  the  payment  of  Brown  and  Craig's  ac-  ^^^^' 
eeptances,  by  completing  the  advance  to  them,  would  have  rendered     — — — 
the  security  effectual  in  Gardner's  person,  which  at  present  it  cer*  n'^^°[*^"  /^^ 
kaioly  is  not,  as  he  has  not  fulfilled  the  obligation  of  retirii^  the 
UlUfrom  being  claims  against  them.   The  case  of  Duncan  v.  Wylie 
leems  to  me  to  have  no  application  to  this  case,  which  is  that  of  a 
real  harden,  which  was  meant  to  be  temporary,  and  would  cease  on 
the  debt  being  paid  up,  thus  totally  different  from  an  ex  fecie  ab- 
lolttte  disposition,  with  a  latent  personal  obligation  de  retrovendendo. 
Neither  do  I  understand  that  the  cases  of  Redfearn  and  Gordon 
are  inccmsistent  with  the  case  of  Duncan,  as  they  depend  on  totally 
Afferent  principles ;  Bell,  l  283^  285. 
Lords  Gleniee  and  Meadowbank  were  for  altering  the  interlocutor* 
Lord  Justiee-Ckrk  concurred  in  the  opinion  of  Lord  Medwyn, 
and  considered  that  the  trust  had  been  for  the  benefit  not  of  the 
parsuers,  but  of  Brown  and  Craig.     A  trust  is  not  to  be  establish- 
ed by  implication.    An  assignation  would  have  been  necessary ;  and 
as  there  was  no  assignation,  a  trust  cannot  be  inferred  of  what  was 
neither  directly  nor  indirecdy  conveyed. 

lord  Ordinary,  Momsreiff,         Act.  Ruthtrfurd  and  loory.        Gibmn^CrmgM,  Ward^ 
bw  jr  Dahid,  W.  S.  Agents.  Alt.  Dean  o/Fac  CEop^J  G.  BeiL         Jobf 

FcrraUr,  W.  S.  Agent.   '     F.  Cleik. 

R. 


SECOND  DIVISION. 

No.  CXXVI.  lOtk  June  \635. 

THOMAS  MACKENZIE 
affaimt 

Rev.  JOHN  MACKENZIE. 

4 

Kirk,— Manse — Apresbj/tefy  haviiig  decerned  for  extensive  additions 
and  repairs  on  a  manse  and  officeSi—Jbundy  ftcitlioui  deciding  as  to 
the  power  of  the  presbytery  to  order  additions^)  that  there  was  no 
ground  for  further  additions  being  made  at  the  expense  of  the  heri-- 
<or5,  in  respect  that,  ten  years  before,  the  manse  had,  to  the  satisfaction 
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0 1B35.      of  the  minuter  and  preib'/hty,  hem  tkorotiffhly  repaired,  mi  hni 
V*^        ceived  extensive  additions. 

mie."   Stptars,  decerned  for  by  the  presbytery,  and  contented  to  Jj  (fc  *« 
tors,  authorised  to  be  made. 

By  aathority  of  the  presbytery  of  Locbcanon,  the  EOBDse  of  Lo^ 
caiTOD  was,  in  1822,  thoroughly  repaired,  and  iDcreasedaccoii 
tion  provided  for  the  minister,  with  all  which  the  miDUter-^ 
presbytery  also  approving — declared  himself  satisfied.  In  1832  Ai 
reverend  incumbent  again  applied  to  the  presbytery  for  furlber  i^ 
jfairs  and  additions  to  the  manse  and  offices,  which  the  pmbjLtiji 
after  obtaining  reports,  decerned  for. 

Mr  Mackenzie  of  Applecross,  the  chief  heritor,  expressed  hijwilt 
ingness  to  execute  the  repairs,  but  this  the  minister  would  ool  eoa 
sent  to  unless  the  additions  were  also  made.  A  suspension  wis  cm 
sequently  brought  on  these  grounds,  I.  That  the  presbytery  U 
no  power  to  decern  for  additions  to  a  manse ;  and,  2d,  That  ifitr 
what  had  taken  place  in  1 822,  the  minister  was  barred  from  demui- 
ing  hrther  accommodations. 

To  this  it  was  answered,  1.  That  the  manse  not  having  been  d^ 
clared  free,  the  minister  was  not  barred,  by  the  repairs  and  sdditiM 
in  1822,  from  now  demanding  accommodaUon  sailed  to  the  iWt 
of  the  parish  and  of  his  faintly;  Botriphnie,  8d  July  1805;  Atos- 
dale,  5th  Dec.  1810,  aHinned  3d  July  1813.  The  presbytery  mir 
decern  for  additions  as  well  as  repurs  necessary  for  the  proper  m- 
commodation  of  the  minister ;  Cathcart,  1808;  Kirkliston,  180S; 
Anworth,  1812;  Strathblane,  10th  July  1827. 


The  Xx>rd  Ordinary  pronounced  this  interlocutor : 
'  The  Lord  Ordinary  having  resumed  consideration  of  the  debate, 
'  with^thc'closed  record  and  whole  process,  finds,  That  there  is  ■» 

<  evidence  or  relevant  allegation  that  the  manse  of  Locbcarron  it  it 
'  present  in  such  a  state  of  general  disrepair  or  decay  as  to  reqiuK 

<  any  very  extensive  or  thorough  repurs ;  but  that,  on  the  contwy, 

*  it  appears,  with  a  few  slight  local  exceptions,  to  be  in  perfcdl; 

*  sound  and  sufficient  condition  :  And  finds,  That  in  these  circnsi- 
'  stances  the  minister  has  no  right  Co  demand,  or  the  presbyter;  to 
'  ordain,  any  additions  to  be  made  to  the  said  manse,  at  the  ei- 

*  pense  of  the  heritors ;  and  therefore,  and  to  the  extent  of  the  hub 
'  charged  for  as  the  estimated  expense  of  such  additions,  suspeodi 
'  the  letters  and  charge  simpliciter,  and  decerns :  Of  consent  of  tlie 
'  suspenders,  finds  the  letters  orderly  proceeded  as  to  the  three  last 
'  articles  in  the  specification,  amounUog  together  to  the  som  of 
<  L.43,  14s. ;  and  before  answer  as  to  the  only  remaining  article, 
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*  viz*  the  estimated  expense  of  a  new  barn,  appoints  the  cause  to  lOJunel83& 

<  be  enrolled,  that  parties  may  be  prepared  to  state  in  what  manner    ^"^v^^ 

<  they  propose  to  establish  their  contradictory  allegations  as  to  this  MackenxH*'* 

<  article  respectively.* 

Note. — <  The  Lord  Ordinary  was  at  one.  time  indined  to  report 

*  this  case  to  the  Court ;   but  on  the  whole  he  has  thought  it  his^ 
^  duty,  having  heard  a  very  full  argument,  to  give  judgment  on  the 

*  only  point  very  much  questioned  at  the  debate.     The  decisions 
^  of  Court  have  no  doubt  varied  considerably  upon  this  point ; 

<  though  the  Lord  Ordinary  believes  there  is  no  instance  in  which, 

*  additions  have  been  allowed,  where  extensive  repairs  had  beea 

*  made  only  ten  years  before,  and  where  tradesmen  of  the  presby- 
^  tery's  own  appointment  had  reported  that  all  the  repairs  actually 

*  required  for  the  existing  fabric  might  be  executed  for  L»14.     In 

*  those  respects  the  case  comes  nearer  that  of  Dahneny  thao  any. 

<  other.      But  the  Lord  Ordinary  has  been  most  moved  by  the 

*  views  which  appear  to  have  been  taken  by  the  Court  in  the  most 

<  recent  case  which  has  occarred,  that  of  Strathblane,  10th  July 

*  1827,  (5.  Shaw,   913.)     The  report  of  the  actual  state  of  the 

*  manse,  in  that  case,  exhibited  a  strong  contrast  to  the  present; 

*  the  result  being,  that  the  floors  and  joisting  of  that  mansid  were 

*  rotten ;  that  the  levels  of  the  different  storeys  required  to  be  altered 

*  two  or  three  feet;  that  one  gable  must  be  entirely  rebuilt;  and» 

*  in  short,  that  the  expense  of  making  it  sufficient  would  be  nearly 

*  equal  to  that  of  building  a  new  manse.     Yet,  even  in  that  case, 

<  there  were  difficulties  about  allowing  an  addition ;  and,  in  point   . 

<  of  fact,  it  ended  by  a  new  manse  being  built. 

*  It  is  impossible,  too,  to  overlook  the  near  and  strong  analogy 
^  of  the  rule  now  finally  established  as  to  additions  to  parish  churches, 
^  by  the  cases  of  Methven,  14th  May  1828,  (6.  Shaw,  791,)  and 
«of  Neilson,  1st  Feb.  1831,  (9.  Shaw,  370.)  There  had  been 
^  a  similar  fluctuation  in  the  earlier  decisions  upon  that  question  to 

*  that  which  the  chargers  refer  to  in  this ;  but  the  judgments  of 

*  the  Court  in  the  two  last-^nentioned  cases,  and  the  affirmance  of 

<  the  latest  of  these,  after  a  most  elaborate  discussion  in  the  House 
^  of  Lords,  has  at  last  finally  settled  the  law,  upon  views  and  princi- 

<  pies  which  the  Lord  Ordinary  feels  to  be  directly  applicable  to, 

*  and,  he  humbly  thinks,  decisive  of,  the  present  case.' 

The  minister  reclaimed,  and  craved  that  the  letters  might  be 
found  orderly  proceeded ;  or  at  least  a  remit  made  with  instruc- 
tions to  an  architect  or  person  of  skill,  to  report  as  to  the  present 
state  of  the  manse  and  offices.     The  suspender  also  reclaimed,  and 


6fi2 


DECISIONS  OF  THE 


No.m 


id.  '  craved  an  alteration  of  the  interlocatar,  in  bo  &t  at  it,  <  of  codniI 
'  *  of  the  suipender,  finds  the  letters  orderiy  proceeded.* 
"'  At  the  novin^  of  the  leclaiming  notes,  the  Lord  JuMia-Chi 
read,  from  his  notes,  the  opinions  of  the  Judges  of  the  Seenvl  Di- 
vision in  the  case  of  Channelkirk,  depending  in  1817,  ssd  »t 
decided  when  Connell's  work  vas  published,  in  which  a  nsjantf 
had  held  that  the  presbytery  had  no  power  to  decern  for  ad^tim- 
The  Deaa  o/Faadfy,  for  the  mioister,  contended — That  the  p»- 
b^ry  had  the  pow»  of  decerning  for  additions;  and  in  adifitkB 
to  the  cases  dted  for  the  chargers,  referred  particularly  to  the  ]i>- 
ceedinga  ia  the  Stratbblane  case,  and  in  the  Kirkliston  esse,  de- 
cided in  1808,  from  which  last  case  it  appeared  that  the  LordO- 
dioary,  the  late  Lord  Meadowbank,  recognised  the  power  of  tk 
presbytery  so  to  decern ;  and  as  to  the  powers  ctuiferred  by  slitBti^ 
and  the  latitude  of  interpretation  that  may  be  exercised  by  the  Cosi^ 
he  founded  on  the  judgment  of  the  House  of  Lords  in  Gardner  r 
Dingwall  of  Brucklay. 

The  Court,  without  calling  on  the  counsel  for  the  charger  to  sifW^ 
the  general  point,  held,  in  the  special  circumstances,  and  aAer  At. 
manse  had  been  made  commodious  and  satisfactory  to  the  nioiMEr 
in  1822,  that  no  &rther  additions  ought  to  be  decerned  for;  tii 
accordingly  pronounced  this  interlocutor: 

'  -Haring  advised  the  case,  and  heard  counsel  for  the  parties,  ti 

<  respect  that  the  manse  of  Lochcarron,  to  which  the  questisn  r^ 
■  lates,  was  repaired  in  1821,  to  the  satisEsction  both  of  the  ausif 

<  ter  of  that  parish  and  of  the  presbytery,  find.  That  there  it  i 
'  ground  to  support  an  application  for  any  addition  thereto^  st  dx 
'  expense  of  the  heritors,  and  with  this  explanation,  adhere  to  tk 

<  interlocutor  of  the  Lord  Ordinary  submitted  to  review  apcMi  Ail 
'  head,  and  decern  ;  and  with  regard  to  repairs,  allow  a  miatilel* 
'  be  lodged  for  the  suspender,  to  be  seen  for  eight  days,  sad  is- 
'  swered,  if  necessary ;  and  appoint  the  case  to  be  then  put  in  tke 

'  rolls,  superseding  in  the  meaotime  with  advising.*        -  ] 

Thereafter  the  Court,  upon  advising  a  minute  for  the  heritois  sal  j 
answers  for  the  minister,  (30th  June  1835,)  authorised  the  repun  ' 
to  be  made  on  the  manse  and  offices,  as  contained  in  the  wigin'  : 
specifications  approved  of  by  the  presbytery. 


Laid  Ordinary,  J^ffiuf,  For  Soqicadcr.  Iiory,  Ihalap, 

For  Chu^,  2)«m  a/  Fee.  (Btipt,j  uid  MaUIatd. 
W,  &  AgtDls.  T.  Clrrk. 
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FIRST  DIVISION. 

No.  CXXVII.  Wih  June  1835. 

The  TOWN-COUNCIL  OF  BRECHIN 

against 
GUTHRIE,  MARTIN  &  COMPANY. 

Tenor;— CirctonitoioMf  in  which  fovnd  that  there  were  sufficient  ad* 
minides  to  prove  the  tenor  of  an  act  ofthirhge. 

In  support  of  an  action  of  declarator  of  thirlage  by  the  pursuers 
against  the  defenders,  (licensed  distillers  within  the  burgh  of  Brechin,) 
the  pursuers  raised  the  present  summons  of  proving  the  tenor  of  an 
act  of  thirlage,  and  produced,  as  adminicles,  a  document,  entitled, 
^  Coppy  Act  of  Thirlage,  Brechin,  1744,'  and  which  bore  to  have 
been  ^  coppied  from  an  extract  of  the  records  of  Brechia,  granted 

<  by  Mr  Spence,  town-clerk,'  and  stated  the  said  act  as  dated,  <  Alt 

<  Brechin,  the  fifteenth  day  of  May,  one  thousand  six  hundred  and 

<  thirty-seven  years;'  also  a  document,  entitled,  *  Double  act  anent 

<  mill  multures  off  Brechine,'  and  bearing  date,  <  At  Brechine,  the 

<  fyfteein  day  of  May  Javji  thretty-sez  years^'  similar  in  terms  to 
the  preceding.  They  also  produced  various  extracts  from  the 
Council  book,  of  tacks  and  minutes  respecting  the  common  mills 
of  said  burgh,  and  inter  alia  the  following : 

<  Brechin,  the  IQth  Maij  1674. 
^  The  sd  day  the  comon  Mills  sett  for  a  year  fra  Whitsonday 
^  1674  to  Whitsonday  Jajvic  sevintie  fyve  to  David  Donaldsdne 

<  yc  Balyie  for  the  sowme  off  nyne  hundereth  merks  to  be  p<i  at 

*  three  terms  conforme  to  ye  act  of  Counsell  in  Maij  1672  and  the 
^  Taksman  off  the  Milb  to  exact  the  multure  conform  to  old  usef 

*  and  wont  and  the  old  Act  off  Thirlage  in  an'^o  •  •  •  •  «  and  under 

<  the  paynes  and  with  certificat~ne  therein  contained,  and  ordaines 

<  an  Act  in  forme  to  be  extracted  to  him  under  the  Clerks  hands  for 
^  his  warrand.' 

The  pursuers  averred,  in  reference  to  the  original  act  of  thirlage, 
that  the  said  act  of  thirlage,  and  the  volume  of  the  records  of  the 
town  of  Brechin,  in  which  the  same  was  engrossed,  had  been  lost,  oi* 
had  gone  amissing,  along  with  some  other  parts  of  the  town  records, 
and  sundry  other  deeds  and  documents  belonging  to  the  town, 
which  they  had  good  ground  for  believing  were  carried  off  and  de* 
stroyed,  or  mislaid  and  lost  during  the  Rebellion  1745,  and  that  they 
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11  Jane  1835.  had  not,  after  the  most  careful  search,  been  able  to  recoTcrtheaid 

^"^V^^    act  of  thirlage,  or  the  yolume  in  which  it  was  engrossed  or  reeordei 

CouncrroV         '^  ^^  pleaded,  in  defence,  that  the  summons  was  not  rdevanti 

Brechin  v.      in  rcspcct  that  it  did  not  libel,  in  terms  sufficiently  positive  or  spe- 

Un  uiTco!'^'  ^^^*  ^  casus  amissionis  of  the  alleged  act  of  thirlage,  more  pardcB- 

larly  in  the  absence  of  any  authentic  writings  relative  thereto ;  S&nr, 

iv.  32,  5 ;  Harner  or  Harroway  v.  Heitly,  13th  Jone  1667,  JL 

15,971. 


Defenders* 
Fleaa. 


Pursuers* 
ricas. 


At  the  advising,  Currie^  for  the  defenders,  argued, — That  it « 
laid  down  by  all  the  authorities,  that  there  must  either  be  a  spedil 
casus  amissionis,  or,. if  there  is  no  such  special  casus,  there  moitk 
authentic  adminicles.  If  they  merely  aver  that  the  deed  was  ki^ 
and  do  not  shew  that  it  was  destroyed,  they  must  produce  antkah  ! 
tic  adminicles.  This  is  not  a  copy  from  a  record,  but  of  an  eiXoA 
Besides,  the  deed,  the  tenor  of  which  is  attempted  to  be  prafed,il 
not  an  ordinary  deed,  like  a  charter  or  instrument  of  sasine,  or  ^ 
curatory  of  resignation,  as  to  which,  if  its  existence  is  once  prare^ 
the  general  nature  of  it  may  be  presumed.  Here  it  was  establiskei 
that  an  extract  existed.  What  is  become  of  it  ?  The  question  is  a^ 
what  is  the  effect  of  the  proo^  but  whether  there  be  sufficientgnyarf 
to  entitle  the  pursuer  to  go  to  proo£ 


Graham  Bdlj  for  pmrsuers. — It  is  only  where  a  deed  may  be 
celled  by  redelivery,  that  a  special  casus  is  required  to  dide  Af 
presumption,  that  the  party  is  attempting  to  revive  a  documeotal* 
ready  delivered  up.  Where  a  private  individual  is  suing  oa  lat 
own  rights,  there  may  be  some  reason  for  calling  on  him  to  stitt 
precisely  how  they  have  come  to  be  amissing;  but  here  the  ponttt 
is  a  moving  and  changing  body.  We  give  a  very  prolNd)le  «i 
natural  cause  for  the  loss  of  the  document  As  to  the  authentidtf  v 
the  documents  produced,  the  very  first  is  authentic  It  is  of  a  M 
nearly  coeval  with  the  first  act  of  council,  to  which  it  expressly  i^. 
fers.  Is  not  an  ancient  copy  the  very  best  evidence  of  the  tenorif  { 
a  lost  document  ?  ' ; 


Opinion  of 
Court. 


Lord  Balgray. — The  question  just  now  is  not  whether  the  tcst^ 
be  proved.  I  think  the  adminicles  here  are  quite  suffident  H^ 
copy  is  evidently  of  an  ancient  date.  As  to  the  casus,  I  think  a  tb^ 
reasonable  one  is  assigned.  ' 

The  Lard  President. — The  entry  in  the  Council  book  of  lA 
May  1674  is  authentic,  and  it  refers  to  the  old  act  of  thirbgtf 
Casus  amissionis  is  a  curious  phrase.  If  a  party  can't  tell  how  a  decA 
was  lost,  is  it  not  enough  for  him  simply  to  say  that  it  was  lost? 
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Lml  Madienzie.~T\ie  danger  of  that  would  be  plain  enongh.  »  June  I8J6. 
rie  party  might  be  keeping  up  in  his  own  repositories  a  defective     ^^V^' 
Iwd.    There  ia  no  danger  of  that  here :  there  is  no  reason  to  sup-  council  of 
Dne  the  Bailies  have  any  soch  motiTe.    Perhaps  the  documents  are  Brechin  v. 
not  exactly  aotbenlic;  bat  I  think  it  is  a  safe  case.     One  of  them  tintn/co.*'" 
appears  to  hare  been  a  double  given  out  at  the  time. 
Tlieir  Lordships  pronounced  this  interlocutor:  ■  Having  advised  Judgment. 

t!ie  stste  of  the  process,  repel  the  preliminary  defence,  and  sustain 
'  the  adminicles  produced  as  sufficient  for  allowing  a  proof  of  the 
'tenor  of  the  writ  sought  to  be  proven  as  libelled;  and  allow  the 
'pursuers  to  prove  (lie  tenor  of  the  writ  songht  to  be  proven  as 

libelled ;  and  allow  the  pursuers  to  prove  the  tenor  and  casus  amis- 

^ionis  thereof;  and  allow  the  defenders  a  conjunct  probation  there- 

aQeot,  and  for  that  purpose  grant  commission,'  &c. 


Ul  Gnimi  BdL  Alt  OoTit.  OnAam  E 

Agenli.  D.  Clark. 


},  W.  S.  and  Jama  An-ti, 

c 


SECOND  Division. 


lUkJane  1835. 


Mrs  BLAIR  and  Others 

offaijtst 
WILLIAM  BRYSON. 


wciETY. — A  bill  having  been  tinned  by  a  company^  and  a  letter  also 
agnid  by  ihtfirm  acinowUdying  that  the  bill  had  been  accepted  for 
At  accommodation  of  the  company; — circumstances  in  which  it  toas 
'<^M  to  be  proved  that  the  bill  and  letter  of  obliyation  had  not  been 
Slanted  in  the  business,  or  for  behoof  of  tlie  company,  but  of  one  of 
the  partners  ixdividmlly  ;  and  that  the  holder  of  the  bill  and  letter 
"tmt  kave  been  aware  of  these  facta,  and  had  therefore  no  right  of 
aciinn  against  the  representatives  of  the  other  partner. 

BevsQN  raised  an  action  before  the  Magistrates  of  Glasgow  for 
t*200,  as  contMned  in  a  bill  to  the  company  of  Blair  and  Morrison, 
J^i  lath  March  1823,  and  payable  four  months  after  date,— sta- 
^%,  tbat  although  the  said  bill  bears  to  have  been  granted  for  valuer 
It  was  truly  granted  for  the  accommodation  of  Blair  and  Morrison, 
•io  in  consequence  gave  the  following  letter :  '  Glasgow,  \2th 
2u  2 
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llJune  1835^  <  March  1823.  Mr  William  Bryson^  Sir,  We  acknowledge  to  have 

S^V^    <  received  from  you  your  acceptance  for  L.200,  at  four  months,  of 

Others  V.        ^  ^^^^  Adit^i  for  which  you  have  received  no  value,  and  which  we  pro* 

Bryson.  <  mise  to  retire  when  due,  and  return  to  you.    We  are,  &c  Blair 

<  &  Morrison/     He  concluded  against  the  representatives  of  the 

deceased  John  Blair,  William  Morrison,  and  of  Robert  Blair,  for-* 

'     merly  partners  of  Blair  and  Morrison. 

In  defence,  it  was  stated  for  the  representatives  of  the  Blairs ; 
(1.)  That  the  representatives  of  the  partners  had  never  intromit-* 
ted;  (2.)  That  John  Blair  died  in  1814;  (3.)  That  the  bill  wa& 
not  a  company  transaction ;  (4.)  That  the  letter  was  not  a  proba- 
tive document,  and  though  apparently  the  signature  of  the  firm  of 
Blair  and  Morrison  was  adhibited  by  William  Morrison,  it  was  not 
granted  by  or  for  the  company  of  Blair  and  Morrison,  nor  in  or  for 
any  company  transaction ;  (5.)  That  the  bill  had  been  discounted 
by  Bryson  at  the  Glasgow  Bank,  where  it  lay  for  years  without 
any  step  having  been  taken  against  Robert  Blair,  or  his  represen- 
tatives, till  several  years  after  his  death.     A  proof  was  allowed, 
from  which,  in  so  far  as  relates  to  the  merits,  it  appeared  that  the 
pursuer  and  William  Morrison  had  for  years  carried  on  a  series  of 
bill  transactions  on  their  own  private  account,  which  had  no  connect 
tion  with  the  company  affairs,  never  entered  the  company  books, 
but  were  entered  in  a  book  of  cash  transactions  kept  by  Morrison, 
and  of  which  series  of  bill  transactions  the  bill  in  question  was  the 
last ;  that  the  signatures  of  Blair  and  Morrison  to  the  bill  and  let- 
ter were  not  in  the  handwriting  of  Robert  Blair,  but  were  consi- 
dered to  be  in  the  handwriting  of  Morrison. 

The  Magistrates  decerned  in  terms  of  the  libel,  but  the  defend- 
ers, Mrs  Blair  and  t>ther8,  advocated,  when  the  Lord  Ordinary 
pronounced  this  interlocutor : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and 
^  heard  parties'  procurators  thereon,  and  made  avisandum,  in  respect 
^  that  it  is  admitted  that  Mrs  Mary  Blair,  spouse  of  James  Rennie^ 
^  one  of  the  defenders  called  by  the  summons,  was  dead  a  consider* 

*  able  time  before  the  judgment  of  the  Magistrates  on  the  merits  of 

<  the  cause  was  pronounced,  and  that  it  is  averred  that  Mrs  Mar- 

*  garet  Blair,  spouse  of  William  Balderston,  another  of  the  defend- 

<  ers,  was  also  dead  previous  to  the  decree  being  pronounced,  and 
^  that  no  step  had  been  taken  for  sisting  the  representatives  of  these 
^  parties,  finds,  That  the  decree  brought  under  advocation  is  null 

<  and  void,  in  so  far  as  it  applies  to  such  parties  previously  dead,  or 

*  may  affect  their  husbands  or  representatives;  but  in  respect  that 
« the  other  parties,  defenders,  allowed  the  process  to  proceed  with* 

*  out  requiring  that  the  representatives  of  the  deceased  defenders 
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should  be  called^  finds,  That  they  cannot  now  state  the  omission  to  11  June  issA, 
call  them,  as  inferring  a  nullity  in  the  decree  against  themselves ;  ^^"^^ 
but,  on  the  merits  of  the  advocation,  finds,  That  in  so  far  as  the  others  v. 
summons  concludes  against  certain  of  the  defenders  as  represent*  Bryson. 
ing  John  Blair,  described  therein  as  one  of  the  partners  of  the 
company  of  Blair  and  Morrison,  in  whose  name  the  bill  was 
drawn,  and  obligation  libelled  on  was  granted,  such  conclusion  was 
inept  and  groundless,  in  respect  it  is  admitted  that  the  said  John 
Blair  died  many  years  before  the  date  of  the  transaction,  and  could 
not  then  be  a  partner  of  any  such  company :  finds.  That  notwith- 
standing this  error,  the  summons  is  not  altogether  incompetent,  in 
so  far  as  it  concludes  against  the  advocators,  as  representing  Ro- 
bert Blair,  who  is  stated  to  have  been  liable  for  the  debt  libelled, 
as  a  partner  of  the  company  of  Blair  and  Morrison :  finds  it  in- 
structed. That  at  and  previous  to  the  date  of  the  bill  and  obliga- 
tion libelled  on,  there  was  a  company  carrying  on  business  by  the 
firm  of  Blair  and  Morrison,  and  that  the  said  Robert  Blair  was  a 
partner  thereof :  finds  it  also  proved.  That  the  defenders,  or  some 
of  them,  do  represent  the  said  Robert  Blair ;  but  finds  it  proved, 
that  the  subscriptions  of  the  firm  of  <  Blair  and  Morrison'  to  the 
said  bill  as  drawers,  and  to  the  obligation  specially  libelled  on,  are 
not  of  the  handwriting  of  the  said  Robert  Blair ;  and  finds,  That, 
in  the  circumstances  of  the  case,  the  advocators  have  produced 
sufficient  evidence  that  the  said  bill,  accepted  by  the  pursuer,  and 
the  said  obligation  referring  to  it,  though  bearing  the  firm  of  <  Blair 
^  and  Morrison,'  were  not  made  in  the  business  of  the  said  company, 
but  formed  part  of  a  series  of  private  transactions  between  the 
pursuer  and  William  Morrison  individually,  which  must  have  been 
known  to  the  pursuer  to  be  of  that  description ;  and  finds  no  evi- 
dence, either  that  the  transaction  was  known  to  Robert  Blair  ai 
the  time,  or  that  the  proceeds  of  the  bill  were  in  any  manner  ap- 
plied for  behoof  of  the  said  company :  therefore  finds,  That  neither 
the  bill  nor  the  obligation  constitutes  any  valid  ground  of  debt 
against  Robert  Blair  or  his  representatives,  however  effectual  they 
may  be  against  William  Morrison  or  his  representatives :  There- 
fore sustains  the  reasons  of  advocation,  advocates  the  cause,  recalls 
the  interlocutors  of  the  Magistrates,  assoilzies  the  defenders  advo- 
cating, and  decerns :  finds  expenses  due,  both  in  this  Court  and 
in  the  inferior  court' 
Note. — *  The  bill  of  exchange  referred  to  bears  the  acceptance  o( 
the  pursueTf  ^  Blair  and  Morrison'  being  the  drawers.  The  pur- 
suer, therefore,  never  took  that  as  a  proper  ground  of  debt  against 
the  company.     He  was  himself  the  proper  debtor  in  it,  and  o( 
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11  June  1835. 


Blair  and 
Others  v, 
Bryson. 


course  knew,  that  any  daim  arising  to  Urn  in  c<Misequence  of  the 
transaction  must  be  entirely  out  of  the  ordinary  course  of  deating^ 
and  not  at  all  on  the  negociable  instrument.  His  action  most 
rest  on  the  letter  of  obligation.  That  letter  is  not  holograph  even 
of  Morrisoui  and  not  tested.  Taking  it^  however^  to  be  admts* 
sible,  as  in  re  mercatoria,  the  question  is,  whether,  in  the  circum* 
stances  proved,  it  will  bind  Robert  Blair's  representatives  ? 

<  It  must  be  observed,  that  this  action  was  not  brought  till  Febr 
ruary  1830,  nearly  seven  years  after  the  bill  became  due,  and  long 
after  William  Morrison,  Robert  Blair,  and  every  one  said  to  be 
connected  with  it,  except  the  pursuer,  were  dead*  There  is  there* 
fore,  even  on  the  face  of  it,  a  strong  presumption  agabst  the  jus* 
tice  of  the  claim,  and  great  allowance  to  be  made  for  the  difficui- 
ties  in  which  the  parties  here  called  as  defenders  are  placed* 

<  Then,  what  are  the  fieicts  upon  the  proof?  Neither  the  bill  nor 
the  obligation  is  signed  by  Blair.  The  subscriptions  of  tJie  firm 
must  be  taken  as  made  by  Morrison.  But  the  bill,  as  drawn  by 
the  Jbrm^  is  no  ground  of  debt  against  the  company,  or  against 
Blair  as  a  partner ;  and  the  question  is,  whether  the  pursuer,  in 
granting  the  bill  to  Morrison,  was  entitled  to  rely  on  the  letter  of 
obligation  signed  by  the  firm  of  <  Blair  and  Morrison/  as  a  good 
ground  of  guarantee  or  relief  by  the  company  ?  Now,  it  is  on  the 
one  hand  proved,  that  there  is  no  trace  cfsuch  a  transaetwn  in  the 
books  of  the  company^  thouffb  there  is  an  account  with  the  pursues 
coming  down  to  May  182S,  two  months  after  the  date  of  the  bill. 
Not  merely  the  bill  is  not  mentioned,  but  the  proceeds  ofit^  when 
discounted^  are  not  brouylU  into  the  account  at  alL  This  might  go 
far  to  shew  that  in  fact  it  was  a  private  transaction  of  Morrison's. 
But  there  is  much  more ;  for  a  private  cash,  or  other  book,  kept  by 
Morrison,  was  exhibited  to  the  commissioner,  and  excerpts  made 
from  it,  which  shew  a  long  series  of  bill  transactions  between 
Morrison  himself  and  the  pursuer,  extending  from  1817  down* 
wards,  in  which  this  very  bill  in  Marcli  1823  is  entered  as  the  hut 
article^  Mr  Douglas,  die  holder  of  that  book,  declined  to  put  it 
into  process ;  but  though  he  also  declines  exactly  to  swear  that  it 
is  a  private  caah  book  of  William  Morrison,  he  does  swear  that 

he  infers  that  it  is^  from  the  character  of  the  entries  which  it 
contains,  and  from  sets  4f  entries  cf  trills  of  various  persons  ther^ 
appearing  J  It  appears,  therefore,  that  the  pursuer  had,  for  a 
course  of  years,  been  engaged  in  a  series  of  transactions  with 
Morrison  individually,  specially  by  bills  and  counter  bills  passing 
between  them ;  that  the  bill  in  question,  accepted  by  the  pursuer^ 
was  of  this  description,  and  was  so  treated ;  that  neither  it  nor  the 
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^  proceeds  of  it,  in  any  fonn,  entered  the  books  of  the  company,  ]  i  June  1835. 
^  and  it  has  not  been  shewn  that  it  ever  was  known  to  Robert    ^^^v^^ 
.^  Blair  previoas  to  the  death  of  Morrison  in  a  state  of  bankruptcy,  otb^  v^ 

*  In  these  drcumstanoes,  the  Lord  Ordinary  is  of  opinion  that  it  Bryson. 
t<  has  been  very  saffidently  proved  that  the  letter  of  obligation  was 
-*  not  granted  in  the  business,  or  for  the  behoof  of  the  company ;  and 
.<  that  the  pursuer  must  have  been  fully  aware  at  the  time  that  it 
f  was  not,  as  indeed  he  has  farther  evinced  by  the  delay  in  bringing 
f  the  action ;  and,  coming  to  this  condusion  on  the  fects,  he  holds 
<  the  law  applicable  to  them  to  be  dear.  See  BtU^  ii.  616,  617, 
^618,  and  the  cases  there  referred  to. 

<  The  pursuer  has  got  decree  cognitionis  causa,  to  attach  any 
*  estate  or  funds  of  Morrison.' 

Bryson  reclaimed^  and  contended,  that  there  was  no  ground  for  Reipondent*i 
the  presumption  that  this  was  a  private  transaction  with  Morrison.  ^^^ 
The  bill  and  letter  had  the  subscription  of  the  company  adhibited 
by  one  of  the  partners,  and,  unless  done  fraudulently,  this  had 
hitherto  been  held  binding  on  the  firm.  Although  not  stated  on 
the  record,  it  had  been  instructed  to -the  Lord  Ordinary  that  an  act 
of  warding  had  been  taken  out  by  the  bank,  and  a  personal  charge 
given  to  Robert  Blair  in  1823 ;  yet  he  did  not  suspend :  fiuther,  that 
a  third  party,  a  creditor,  ought  not  to  be  a  loser  from  the  omission  by 
the  partners  to  enter  the  transaction  in  the  books  of  the  company. 
The  last  entry  in  Morrison's  book  was  not  in  his  handwriting. 

Angwered — The  act  of  warding  makes  against  the  pursuer,  for  AdTocaton* 
the  bank  did  not  follow  it  up.     Robert  Blair  did  not  pay,  neither  ^^^*'* 
was  he  forced  to  bring  an  action  of  relief,  though  Robert  Bryson 
ranked  on  Morrison's  estate  in  1826. 

The  Court  adhered,  and  found  additional  expenses  due.  Judgment. 

Lard  Medwyn. — This  is  the  case  of  an  obligation  by  a  company,  Opinion  of 
granted  by  one  of  the  partners  to  a  friend,  in  such  drcumstanoes  as  ^^^' 
makes  it  necessary  to  shew  that  it  was  truly  a  company  debt,  applied 
for  the  use  of  the  company. 

There  -can  be  no  doubt,  that  where  a  partner  raises  money  by 
using  the  company  firm,  and  misapplies  the  same,  tiie  party  trans- 
acting with  him,  and  ignorant  of  this,  will  have  a  claim  against  the 
company.  Now,  the  evidence  shews  that  this  bill  was  applied  to 
Morrison's  own  private  transactions,  and  not  to  those  of  the  com- 
pany ;  and  the  pursuer^s  conduct  also  in  regard  to  this  bill,  since  it 
fell  due,  is  adverse  to  the  bona  fides  of  his  pleas.  He  allows  the 
bill  to  lie  over  for  years,  till  the  death  of  all  tiie  parties  but  him- 
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11  June  isas.  self,  and  after  proceedings  had  been  commenced  by  the  banker  witk 
whom  it  had  been  discounted*  The  act  of  warding  was  not  follow-- 
ed  up  against  Blair.  The  pursuer  ranked  on  Morrison's  estate^ 
thereby  admitting  that  he  was  the  proper  party  liable,  as  the  writer 
of  the  letter  libelled  on.  Then,  there  can  be  no  doubt  that  the 
book  exhibited  is  the  private  cash  book  of  Morrison;  and  the  long 
list  of  bills  of  ihe  pursuers  shews  the  course  of  dealing  between 
him  and  Morrison  on  his  own  account,  and  leaves  no  room  for  doabt 
that  the  pursuer  must  have  known  that  this  last,  like  all  the  others^ 
was  to  raise  money  for  his  own  private  concerns* 

In  these  circumstances,  then,  I  think  we  cannot  allow  Bryson  to 
say  that  he  did  not  know  that  this  was  just  one  of  the  series  of  bills 
arising  out  of  his  transactions  with  Morrison,  or  that  Morrison  oon^ 
cealed  from  him  the  fact,  that  the  bill  was  not  applied  in  the  bun* 
ness  of  the  company*  I  think  it  would  require  evidence  on  Bryson's 
part  to  take  off  the  presumption  that  he  knew  that  this  was  not  a 
company  transaction. 

Lord  JtuHce^Clerk. — It  is  entirely  a  question  of  evidence,  and  it 
has  been  demonstrated  that  this  was  the  private  debt  of  Morrison. 

The  oAer  Judges  concurred. 


Lord  Ordinary,  Monerdffi  For  Brysoni  SoL-Gol  fCiminghame,J  PMMy* 

For  Mrs  Blair,  Rutherfitrdj  RusadL  Wm,  Yomg,  W.  a  and  Cam^bAfg 

M*DowaL  S.  S.  C.  Agents.  T.  Clerk. 
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12tfi  June  1835. 


ROBERT  CUNNINGHAME  BONTINE  akd  his 

CHILDREN 

affainst 

WILLIAM  CUNNINGHAME  CUNNINGHAME 
GRAHAM  OF  Gartmore  and  his  Trustees. 


Tailzie.^- Tfoo  deeds  of  entail  were  itiserted  in  the  same  charter^  the 
clauses  verbatim  the  same  in  each  eiUail  not  being  repeated^  the  charter 
at  the  same  time  setting  forth  the  fact  that  there  were  two  separaie 
oxtails  ; — held^  that  although^  exfigura  verborum^  the  construction  of 
the  charter  might  raise  the  inference^  tliat  a  contravention  of  the  one 
entail  would  induce  a  forfeiture  of  both  estates,  still  a  possession  under 
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said  charier  was  nai  a  possesrion  advene  to  either  of  the  original  18  Jane  1835. 
entaib  ;  that  this  woe  therefore  no  ground  for  annulling  either  entail^    ^^^^^^^ 
.    but  that  the  charter  mmt  be  comtrued  cgppUcando  singula  singulis^  o^nhax^ft' 
agreeably  to  the  obvious  meaning  and  intent  diereof 

NicoL  Graham  of  Gartmore,  the  grandfiither  of  the  defenderi  Mr 
Graham^  was  proprietor  of  a  yariety  of  lands,  a  large  proportion  of 
which^  both  property  and  saperiority,  was  held  immediately  of  the 
Crown,  and  to  these  he  had  made  np  a  complete  feudal  title. 

In  1767,  Nicol  Graham  executed  a  deed  of  entail,  in  the  form  of  a 
procnratory  of  resignation,  by  which  he  bound  himself,  his  heirs,  &e. 
to  resign,  in  the  hands  of  his  superiors,  his  estate  of  Gaftmore,  &e« 
in  favour  and  for  new  infeftment  to  be  granted  to  himself  in  life- 
rent, and  to  William  Graham,  his  eldest  lawful  son,  and  to  the 
heirs-male  of  his  body;  whom  iiuling,  to  Robert  Graham,  his  se«> 
cond  lawful  son,  and  the  heirs^male  of  his  body ;  whom  fiedling', 
to  John  Graham,  his  third  lawful,  &c.  but  with  and  under,  &a 
This  deed,  which  contained  all  the  usual  clauses  of  a  strict  entail, 
was  recorded  in  the  register  of  tailzies,  80th  July  1768. 

In  1774,  Mr  Graham  executed  a  second  deed  of  entail  of  the 
lands  of  Wester  Culbowie  and  others,  held  of  the  Crown,  which 
he  had  in  the  meanwhile  acquired  by  purchase. 

The  destination  in  this  deed  was  in  terminis  the  same  as  that  in 
the  previous  entail  of  1767,  with  this  exception,  that  the  entailer's 
wife  was  introduced  as  a  liferentrix  along  with  himself. 

Nicol  Graham  died  in  1775,  without  having  put  on  record  the 
entail  of  1774.  His  eldest  son  William  having  predeceased  him, 
without  leaving  issue,  Robert,  the  second  son,  in  order  to  acquire 
right  to  the  procuratories  of  resignation,  executed  by  his  father  in 
1767,  and  in  which  William  was  institute,  expede  a  general  ser* 
vice  as  <  heir-male  of  tailzie  and  provision  of  the  said  William 
<  Graham,  his  brother,'  &c.  and  he  ako  made  up  titles  under  the 
entaU  1774. 

Robert  Graham  then  proceeded  to  execute  the  procuratories  con* 
tuned  in  the  two  deeds  of  entail,  and  obtaiped  a  charter  from  the 
Crown,  (23d  Feb.  1776,)  comprehending  all  the  lands  contained 
in  both  entails,  which  were  held  immediately  of  the  Crown,  omit- 
ting certain  lands  held  of  a  subject  superior,  and  also  certain  substi* 
tutions  which  had  become  inoperative. 

The  charter,  in  the  usual  terms,  gives,  grants  and  dispones  the 
lands  contained  in  the  entail  1767,  and,  by  a  separate  dispositive 
clause,  it  dispones  the  lands  contained  in  the  entail  1774,  in  &vour 
of  the  parties  called  by  said  deeds  respectively.  And  at  the  end  of 
these  dispositive  clauses  the  charter  proceeds  thus :  *  But  with  and 
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12  fuoQ  1835:  <  dnder  the  particular  reservationfl,  proviaiMit,  dedarafions,  ezcep- 
-^T^      '  tioiis  and  clause^  imtant  and  reaolathre,  after  escpreaed,  and  no 

9.  Grabiun,4ic.  ^  o^^^^wifle^  contained  in  the  tvro  deeds  of  tailzie  after  mentioned.' 
The  charter  then  goes  on  ^  emiiiiefate  the  rarious  eonditiona  and 
prorisions  contained  in  the  two  deeds  of  entail ;  and  these  condi- 
tion)^ &c.  being,  with  one  or  two  exceptions,  the  same  in  both, 
.they  w^e  not,  except  in  these  instances,  repeated* 
'  The  qoffiquidem  danse  bears,  that  die  hinds  of  Gartmoie^  and 
others^  were  contained  in  a  deed  of  entail,  executed  by  the  said  Niod 
.Oraham,  on  2d  March  1767,  by  the  procoratory  in  which  deed  the 
Jands  were  resigned,  for  new  infeftment,  to  be  granted  to  Micol 
.Graham  himself  in  liferent^  and  William  Graham,  his  eldest  son,  and 
4be  heirs-male  of  his  body,  &c.  The  charter  then  narrates  the  iriiole 
wbaisting  destination,  as  contained  in  the  original  entail.  The  que- 
•qoidem  then  explains  the  state  of  the  titles  to  the  lands  contained  in 
;the  entail  1774,  and  in  reference  to  that  entail  nariates  also  rerbatim 
the  subsisting  destination  contained  in  that  deed.  Upon  this  darter 
Aobert  Graham  was  infeft,  (7th  March  I778y.  He  afterwards  ( Ist 
Dec.  1779)  executed  a  procuratory  of  resignatiott  of  the  whole  lands 
tsontained  in  both  entails,  for  new  infeftment,  to  be  granted  to  him- 
Mlf  and  the  other  heirs  of  tailzie.  This  procuratory,  like  the  charter 
1776|  contained  the  whole  conditions  and  chuses,  irritant  and  reso- 
lutive, contained  in  the  original  entails.  Upon  that  procuratory  Ro- 
bert Graham  obtained  a  charter  firomi  the  Ciown,  (20tfa  Dec.  1779,) 
but  he  died  before  infeftment  was  passed  upon  it.  Upon  his  death 
ioi  17999  die  succession  opened  to  his  eldest  son,  William  Cunning- 
hatne.Cnnningfaame  Graham,  (the  defender  in  the  present  action,) 
who  expede  a  general  service,  as  nearest  lawful  heir-male  of  taihne 
and  provision  to  Robert  Graham,  his  &ther,  conform  to,  and  in 
terms  of  the  aforesaid  deeds  of  entail,  by  the  deceased  Nicol 
Graham  of  Gartmore,  his  giandfitther,  &e. 

'  In  virtue  of  this  service^  and  of  the  unexecuted  precept  con- 
tained in  the  crown  charter,  expede  by  Robert  Graham  in  1779^ 
the  defender  was  infeft  in  the  lands  therein  contained,  under  the 
fetters  of  the  entail,  confonn  to  instrument  of  sasine,  dated  6th 
November  1799,  and  recorded  Ist  January  1800. 

Soop  after  his  succession,  the  defender,  Mr  Graham,  avait 
ing  himself  of  the  onission  to  record  the  entail  1774,  sold  all  the 
lands  contained  in  that  entail.  He  also  committed  various  acts, 
which,  supposing  him  to  be  bound  by  the  conditions  of  the  entail 
of  1767,  were  confessedly  acts  of  contravention  of  that  entail,  by 

making  up  titles  in  fee-simple  to  some  of  the  entailed  lands,  and 

ihereitfter  selling  the  same,  granting  bonds  in  security  over  them,  &c. 
Founding  upon  these  acts,  the  pursuer,  the  eldest  B^n  of  Mr 
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GrakajD^ .  and  substitute  under  tbe  entail^  raised  the  pregeat  aollon  18  Juno  ia3& 
pf  declarator  of  irritaocy  agaizi^  him,  in  which  the  trustees  for  his    ^*<>v^»^ 
creditors  sisted  themselves  aa  pattiee.  .  ^ GwSain' to 

In  defeneei  the  following  {dea,  inter  alia,  was  raised  out  of  the 
constrnqtioD  of  the  charter  as  aboFe  stated^  vi&  the  two  entailsi  of 
sepaiate  and  distinct  estatei^  being  amalgamated  in  the  charter  1776$ 
^e  charter  in  trath  conveys  the  estate  of  Gartmoce  and  the  estate 
q|  Cuibowie  as  one  ^gle  estate}  to  which  the  irritant  and  resolu^ 
tive  clauses  are  made  to  apply  indisoriminatelys  and  a  contraveu'* 
tion  upon  any  part  of  eitl^er  estate  operates  a  forfeiture  of  the  whoie 
of  both.  The-  investiture  under  the  charter  1776  is  therefore  pot 
an  investiture  under  both  or  either  of  the  procuratories^  but  forms 
a  totally  different  entail  from  both  or  either^  varying  from  them 
essentially  in  the  provisions  of  entaili  and  in  their  appliqatiOAi  The 
estates  have  thus  been  possessed  upon  a  title  adverse  to  both  entails 
since  the  date  of  said  investiture.  > 

The  Lord  Ordinary,  after  closing  the  record,  ordered  cases,  with 
which  he  made  avisandum  to  the  Courts  subjomiog  the  following 
note,  which  will  also  sufficiently  explain  the  other  pleas : 

Nok.-^*  Some  of  the  points  raised  in  this  case  do  not  seem  tp 
be  attended  with  difficulty.  The  entail  1767  being  an  irrevo* 
cable  deed,  in  so  far  as  the  interest  of  William  Graham  was  coa-^ 
eerned,  the  granter  having  reserved  his  own  tiferent,.and  the  dee4 
itself  having  been  recorded  by  him  in  the  register  of  taikies^  it 
mast  be  held  as  having  been  delivered^  and  therefore  the  service 
of  Robert  Graham  to  his  brother  William  was  an  effectual  and 
proper  mode  of  completing  his  title,  and  the  defender,  iiaving 
c<mnected  himself  with  thb  entail  by  jBervice  to  his  father^  is  bound 
by  its  conditions. 

<  With  regard  to  prescription^  as  the  pursuer  was  the  next  sub^ 
stitnte  to  the  defender,  and  entitled  by  his  contmyehtion  to  take 
die  estate,  it  is  thought  that,  agreeably  to  the  principle  adopted  by 
House  of  Lords  in  the  Baigany  case^  the  minoority  of  the  pursuer 
must  be  deducted  in  counUng  the  years  of  prescription, 

<  There  were  two  entailsb  ;One  of  Gartmore  and  the  other  of  CuK 
bowie,  &c.  which,  mutatis  mutandis,  were  identical  in  every*  im- 

'portant  olanseji  and  thej  were  both  duly  recorded.  ^  Hubert 
Graham,  in  expeding  a  charter  upon  these  entails^  did  not  keep, 
the  conditions  of  the  one  separate  from  those  of  the  other,  but 
combined  them  as  if  there  iiad  been  but  one  estate  and  oqe-entail ;  .  .  .  •  ^ 
and  diis  charter  was  not  recorded  in  the  register  of  tailzies.  Henee». 
es  figura  verborum,  a  conti:ayention  of  the  entail  of  Gartmore^  *  - 
woaldf  under  the  charier,  forfeit  not  only  that  estate^  but  tboF 
estate  of  Cuibowie  also;  and  in  like  manner  a  contravention  of 
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Bontine,  &c.  v, 
■GrahaiDi  &c. 


the  entail  of  CaIt>owie  would  forfeit  the  estate  of  Gartmore.  In 
an  ordinary  deed  these  conditions  would  be  construed,  applicando 
singula  singulis,  agreeably  to  the  obvious  meaning  of  the  granter, 
—a  rule  arising  out  of  the  usual  forms  of  expression,  and  generally 
adopted  with  regard  to  every  species  of  writing.  But  whether 
this  rule  obtains  in  the  case  of  an  entail  is  more  doubtful,  as  that 
instrument  is  construed  with  a  strictness  and  rigour  unknown  in 
every  other  case.  If  the  ordinary  licence  is  not  to  be  allowed^ 
the  entail  in  the  charter  of  1776  is  different  from  those  executed 
in  1767  and  1774;  and  as  the  entail  in  the  charter  enters  the 
register  of  sasines  only,  while  the  two  entails  are  recorded  in  the 
register  of  tailzies  only,  the  estates  are  not  protected  against  the 
diligence  of  the  defender's  creditors,  some  of  whom  are  parties  to 
this  action.  As  the  point  is  new,  and  the  interest  at  stake  con- 
siderable, the  Lord  Ordinary  has  thought  it  right  to  report  the 
cause*' 


Opinion  of 

Consulted 

Jttdgef» 


>  The  Lords,  after  considering  the  cases,  remitted  the  same  for 
consideration  to  the  Lords  of  the  Second  Division,  and  the  Perma«» 
hent  Lords  Ordinary,  requesting  their  answer  in  writing  to  the 
following  questions:  Whether  the  titles  completed  by  Robert 
Graham,  the  fitther  of  the  defender,  W.  C.  C.  Graham,  by  the' 
crown  charter  in  1776,  and  the  sasine  following  thereon,  were 
framed  in  conformity  to  the  deeds  of  entail  executed  by  Nicol 
Graham  in  1767  and  1774?  Or  whether  the  entail  contained  in 
the  said  charter  and  sasine  is  the  same  with,  or  different  from,  both 
or  either  of  the  entails  contained  in  both  or  either  of  the  said  deeds 
of  entail  of  1767  and  1774 ;  and  if  different,  what  is  the  legal  effect 
and  consequence  of  such  difference?  And  whether,  by  the  titles  so' 
Completed  by  the  said  Robert  Graham,  and  by  those  completed  by 
his  son,  W.  C.  C.  Graham,  the  lands  contained  in  the  entail  17679 
(which  entail  had  been  previously  recorded  in  the  register  of  tail- 
zies,) are  effectually  secured  agsdnst  the  debts  and  deeds  of  the 
said  W«  C.  C.  Graham  ?  And  whether  the  said  entail  is  binding^ 
and  effectual  against  him  in  questions  with  the  substitute  heirs  of 
tailzie  ? 

A  hearing  in  presence  of  the  whole  Court  then  took  place,  after 
which  the  following  opinions  were  returned : 

Lords  Jmtice»Clerk^  GUnlee,  MeadouAanky  Medtoyn  and  Cor^ouse. 
-»The  first  question  on  which  the  opinions  of  the  Consulted  JndgeflT 
are  required  is,  whether  the  titles,  completed  by  Robert  Graham 
by  the  crown  charter  1776,  and  the  sasine  following  theron,  wertf 
framed  in  conformity  with  the  deeds  of  entail  1767  and  1774;  or; 
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vhether  the  eotail,  contained  in  that  charter  and  sasine^  is  the  same  12  Jom  183& 
with}  or  different  fironii  both  or  either  of  the  entails  contained  in     *^-^t^^ 
both  or  either  of  these  deeds  ?  S^ritS  * 

The  defenders  have  specified  various  particulars^  in  which  they  ' 

say,  that  the  entail  in  the  charter  and  sasine  is  different  from  the  conmUted  ' 
entails  in  the  deeds*  In  our  opinioui  the  pursuers  have,  with  one  Judges. 
exception,  satisfactorily  accounted  for  all  those  differences,  and  have 
shewn  that,  either  necessarily,  or  in  strict  conformity  with  the  cor<* 
rect  principles  and  usual  practice  of  conveyancing,  they  took  place 
in  the  preparation  of  the  investiture*  Thus,  although  there  are 
lands  contained  in  the  deeds  of  entail  which  do  not  appear  in  the 
investiture,  the  lands  so  omitted  held  of  a  subject  superior,  and  were 
therefore  necessarily  excluded  from  a  charter  granted  by  the  Crowii« 
Thus  also,  certain  substitutions  in  the  entails  do  not  occur  in  the 
charter ;  but  as  those  substitutions  were  extinct  or  inoperative  be^ 
fore  the  charter  was  espeded,  they  were  omitted  with  perfect  pro« 
priety,  and  agreeably  to  ordinary  practice. 

But  the  exception  to  which  we  allude,  and  upon  which  the  de^ 
fenders  seem  now  exclusively  to  rely,  relates  to  the  structure  of  the 
irritant  and  resolutive  clauses  in  the  investiture.  In  framing  the 
charter  1776,  the  entails  1767  and  1774,  instead  of  being  kept  se* 
parate,  as  they  ought  to  have  been,  were  combined ;  so  that  if  the 
charter,  with  the  sasine  upon  it,  is  alone  considered,  a  contraven-* 
Uon  of  the  provisions  in  the  entail  of  Gartmore  would  apparently 
infer  a  forfeiture,  not  only  of  that  estate,  but  of  the  estate  of  Cul«' 
bowie  also ;  and  vice  versa,  a  contravention  of  the  entail  of  Colbowie 
would  apparently  infer  a  forfeiture  of  the  estate  of  Gartmore.  To 
that  extent,  it  is  clear  that  the  entail,  as  it  stands  in  the  investiture,, 
is  not  in  form  absolutely  identical  with  the  entails  in  the  deeds  1767 
and  1774 ;  and  this  the  pursuers  do  not  dispute. 

We  come,  therefore,  to  the  second  point  to  which  our  attention 
is  directed,  namely,  what  is  the  legal  effect  and  consequence  of 
ihis  difference  ?  which,  reversing  the  order  suggested,  we  think  may. 
best  be  considered,  1«^  as  in  a  question  between  the  pursuers  and 
W.  C.  C.  Graham,  that  is,  between  the  substitute  heirs  and  the 
heir  in  possession ;  and,  2c%,  between  the  pursuers  and  the  other 
defenders,  who  appear  in  the  character  of  third  parties  or  creditors^ 

In  a  question  between  the  substitute  heirs  and  the  heir  in  pos^^ 
session,  it  will  be  observed,  that  the  estates  contained  in  the  two 
deeds  of  entail  are  conveyed  separately  in  the  charter ;  and  it  is  de« 
clared,  that  they  are  conveyed  under  the  conditions  and  provuionSf' 
and  under  the  irritant  and  resolutive  danses  in  two  deeds  of  tailzie ; 
that  Robert  Graham  and  the  other  heirs  of  tailzie  shall  enjoy  and 
possess  the  estates  by  virtue  of  the  said  two  deeds  of  tailzie ;  that  he 
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I9JaiMl83&  shall  insert  tbe*  ooncHdons  of  like  sud  tiilzies  ia  the  cIiarteTS  anil 
^^y^'    tnf«ftin«>ts  whieb  ar6  to  felkm  on  these  tailzies ;  that  no  aob  of 

GntiiMB;  &c,*  contraveprion  shall  prejudice  the  heirs  destined  to  Succeed  by  the 
7;^ deeds  of  tftilBie,  and  so  fottfc,  keeping  both  deeds  constantly  in 

Coninltodi       ^^^'^  >  ^^  ^^  ^®  clBUBe<if  Qusequideniy  &e  progress  of  the  separate 

Judges*  estates  eontaified  in  each  tailzie  is  set  forth,  and  bofli  tailzies  are 

specially  described  by  th^  respective  dates  of  their  execution,  and  of 
their  registration  in  the  books  of  Sesfflon.  In  answering  this  first 
question,  which  arises  between  the  substitutes  and  the  heir  in  pos-> 
session  alone,  and  in  which,  therefore^  the  provisions  of  the  act  1685 
do  not  otiter  into  the  case,  it  is  necessary  to  consider  upon  what 
principle  the  charter  1776  is  to  be  construed.  We  conceived  that 
the  special  references  in  that  charter  to  the  two  entidh,  under  which 
it  is  declared  that  the  two  estates  shall  be  held  and  enjoyed,  are 
sufficient  authority  for  taking  into  view  both  those  entails,  for  the 
pnrpose  of  ascertaining  its  import.  If  that  be  granted,  it  makes 
way  for  the  rule,  quod  singula  singulis  sunt  applicanda,  for  materiid^ 
are  given  upon  which  that  rule  can  operate.  We  do  not  mean  to 
say,  that^  in  every  case,  an  investiture  may  be  construed  by  refe- 
retice  either  to  prior  investitures,  or  to  the  warrants  on  which  it 
proceeds.  But  when,  in  the  investiture  to  be  construed,  express 
reference  is  made  to  those  warrants,  as  explaining  or  authorising 
ike  rights  which  it  confers,  we  think  that  this  is  a  legitimate  mod^ 
of  construction.  Nor  is  this  opinion  at  variance  with  the  recent 
doeisioas  in  Hope  Vere's  case,  because  there  the  destination  in  the 
old  entail  1708  could  not  possibly  be  reconciled  with  the  destina- 
tioii  in  the  new  entail  1738,  and  it  was  manifest  that  those  who 
finoned  the  latter  laboured  under  the  mistake  that  the  two  destina- 
tions were  the  same.  If  they  had  been  informed  of  their  mistake, 
there  was  no  reason  to  conclude  that  they  would  have  been  induced 
to  depart  from  the  new  destination.  That'  destination,  therefore^ 
which  neither  required  nor  admitted  of  construction,  was  necessarily 
adopted',  though  its  author,  the  Countess  of  Hopetoun,  was  in  error 
eitiieraB  to  its  effect,  or  as  to  the  effect  of  t^e  preceding  entail,  to 
whidi  she  referred ;  but  whether  as  to  the  one  or  the  other  did  not 
i^pear.  Hete  Ae  case  is  reversed :  Whenever  the  rule  singula 
singulis  is  admitted^  the  charter  1776  is  not  only  not  irreconcileable 
with  the  entdls  upon  which  it  proceeds,  but  is  in  exact  conformity 
irith  ihem# 

•  I^  instead:  of  the  present  action,  a  declarator  of  irritancy  had 
1p«en  brought  against  the  defender,  W.  C.  C.  Graham,  to  forfeit 
Culbowfej  on  the  ground  that  he  had  contravened  the  entail  of 
Gartmoro,  we  do  not  think  that  he  could  have  been  precluded,  by 
-  the  form  of  his  investiture,  from  shewing  that  he  had  violated  no  con- 
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dKtion  of  the  eHteil,  under  wkich  that  very  invefltitare  providecl  that  n  June  1935; 
he  ahoald  exclusively  possess  alid  enjoy  that  estate ;  and  so^  viee    ^^^V^^ 
tersa,  if  a  centrevention  as  to  Culbome  were  pleaded  a»  a  forfeit  ^^^  ll^- 
tore  of  Oartmore,     Bat  if  a  ple%  whieh  necessarily  infers  that  the      — 1—  . . 
antails  are  stiil  in  force,  Wdald  hare  been  availaUe  in  his  favoor  in'  ^q^°]^^ 
that  action,  it  must  be  so  against  him  in  this  action,  in  which  he  Judges;   - 
maintains  timt  the  same  entails  are  extinguished. 

The  question  assaaies  a  different  shape  when  it  occurs  with  thirdf 
parties,  and  when  the  previsions  <tf  the  act  1086  come  into  opera^ 
tion.  A  purchaser  or  creditor  is  entitied  to  look  for  the  conditionif 
and  fetters  of  an  entail,  either  in  the  register  of  tailzies,  or  in  the 
iieeord  of  sasines  exclusively.  He  is  not  bound  to  compare  l&e  one 
with  die  other;  nor  can  he  be  referred  to  any  deedi  not  p&rt  of  the^ 
registered  entail,  or  recorded  sasine,  to  explain  either  of  them*  In 
his  case,  therefore,  it  may  be  plausibly  argued,  that  there  is  no  placid 
for  the  rule  singula  singulis  ;  because  the  recorded  investiture  con* 
tains  nothing  to  shew  that  the  conditions  and  fetters  of  each  of  the 
deeds  of  entail  are  not  identical  with  the  conditions  and  fetters  of 
tiie  entail  set  forth  in  that  investiture,  and,  if  they  are  not  the  sanie, 
tiutt  he  is  entitied  to  hold  that  the  entails  are  not  duly  recorded  in 
the  register  of  sasines. 

We  are  of  opinion  that  this  argument  is  not  conclusive.  The 
object  of  the  act  1685  plainly  is,  that  all  the  conditiens  and  feltem- 
of  entails,  by  which  purchasers  or  ereditors  ean  be-endangered,  should^ 
be  disdosed  by  means  of  two  records,  on  either  of  which  they  may 
vely  for  information.  But  while  they  are  secured  that  no  restriks^ 
tion  can  exist  unless  it  be  so  recorded,  they  are  not  secured,  nor' 
are  they  entitied  to  infer,  that  every  restriction  which  is  record^s  J 
must  therefore  be  operative*  On  consulting  the  register  of  ttdt*^ 
xtes,  the  irritant  and  resolutive  clauses  in  a  deed  may  appear  im^ 
j^regnable,  while  a  defect  in  tiie  tecord  of  sasines  mfty  render  thMS 
utterly  ineffectual ;  and  so,  en  the  coiitrary,  a  defect  in  tlie  regiftetf 
of  tailzies  may  defeat  the  most  accurately  recorded  ilivestiture;  And 
as  ail  the  restrictions  in  a  tailzie  may  thus  become'  inoperative,  s«> 
may  any  one  restriction  in  whole  or  in  part.  This  can  be  of  ntf 
prejudice  to  tiiird  parties :  They  are  certiorated  fxkWj  of  afi  dangers 
to  which  they  can  be  exposed ;  but  they  are  not  ialormed  itrhethery 
or  to  what  extent,  those  dangers  may  be  avoided.  ThuS)  if  paif 
of  an  esltaite,  which  is  placed  under  an  entail,  be  Sold  by  the  en«^ 
fedkr,*  or  evicted  ^from  him  before  the  mitait  is  recorded,  the  tt^ 
gister  will  shew  all  the  prohibitions  and  irritancies  as  if  they  affect^ 
ed  that  snbjeet,  althoagh  it  has  been  withdrawn  from  their  opera- 
tion.  On  that  principle,  in  one  case,  (Nov*  98.  1821,  More^)  the^ 
Coiut  refused  to  allow  a  tenement  to  be  omitted  in  recording  an; 
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19  June  1835.  entail,  which  die  entailer  had  disposed  of  before  his  death.     In 
^*^V^^    similar  circumstances  the  heir,  in  making  np  his  titles^  may  safel/ 

Gr^tto',  &c.^  ^^^^  ^^^  tenement  withdrawn  from  the  entail,  and  that  omisBion 
-7-;—^-     will  not  affect  the  validity  of  the  entail  as  to  the  remainder  of  the 

Consisted       ^^te.    Thos  also^  if  an  entailer,  under  a  reserved  power  to  alter. 

Judges.  were,  by  a  subsequent  deed,  to  relax  the  fetters,  by  grantiog  per- 

mission to  feu,  or  lease,  or  burden,  or  the  like,  an  omission  to  insert 
that  subsequent  deed  in  the  register  of  tailzies^  or  in  the  investiture, 
would  not  render  the  entail,  in  so  fiiur  as  it  was  unaltered,  ineffec- 
tual against  purchasers  or  creditors,  on  the  ground  that  the  provisions 
of  the  act  1685  had  not  been  complied  with :  Or,  suppose  a  per-^ 
mission  to  the  same  effect  were  inserted  in  the  entail  itself,  as  an 
exception  to  the  prohibitory  clause,  and  that  exception  was  omitted 
in  the  record  by  the  negligence  of  the  transcriber,  it  clearly  could 
not  be  maintained  that  the  record  was  inoperative  quoad  ultra,  and 
the  whole  estate  laid  open  to  the  diligence  of  creditors*  It  follows, 
therefore,  that  if  all  existing  conditions  and  fetters  appear  in  both 
records,  the  appearance  in  either  record,  of  others  which  do  not  exist, 
is  immaterial.  We  think  that  this  is  not  only  the  sound  construe* 
tion  of  the  statute,  but  that  it  admits  of  no  other  construction ;  for 
while  it  is  indispensable  that  each  record  shall  shew  how  far  the 
letters  it  exhibits  may  bind,  it  is  impossible  that  either  of  them  can 
shew  how  far  those  fetters  may  not  bind.  To  ascertain  this,  other 
sources  of  information  must  be  resorted  to. 

Let  the  statute,  so  construed,  be  applied  to  the  present  case. 
On  the  one  hand,  it  is  admitted  that  the  entail  1767  is  recorded  in 
the  register  of  tailzies  with  perfect  accuracy ;  and,  on  the  other  hand, 
it  is  incontestable  that  the  record  of  sasines  exhibits  every  prohibi* 
tion  and  fetter  in  that  entail,  by  which  the  estate  can  be  affected  to 
the  prejudice  of  purchasers  or  creditors.  The  only  objection  to  the 
YQCord  of  sasines  is,  that  the  forfeitures  under  both  entails,  inserted 
in  a  combined  form,  are  more  extensive  in  appearance  than  they 
are  in  reality, — an  objection  idiich,  on  the  grounds  now  stated,  we 
consider  of  no  validity.  Thus  it  appears,  that  when  the  heir  ia 
possession  pleads  prescription  on  the  entail  1776,  against  the  entails 
1767  and  1774,  the  pursuers  can  shew  that,  by  a  rule  of  construe* 
tion  legitimate  in  that  question,  the  import  of  the  former  is  iden-r 
tical  with  that  of  the  latter ;  and  when  the  creditors  plead,  that  the 
fetters  of  the  entail  1767  do  not  enter  the  investiture  in  terms  of 
the  statute  1685,  it  is  a  good  answer  that  the  provisions  of  that 
statute  are  fully  complied  with. 

The  entail  1774  was  not  recorded,  and  in  oonsequelioe  of  that 

neglect  the  estate  was  sold.     But  this  circumstance  does  not  in  any 

—  respect  affect  the  argument  in  so  fiir  as  the  entail  1767  is  concerned* 
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We  are  of  opinion,  therefore,  that  by  the  titles  completed  by  IS  June  ld3& 
Robert  Graham,  and  his  son  W.  C.  C.  Graham,  the  lands  contain-    ^*'^*V^ 
ed  in  the  entail  1767  are  effectually  secured  against  the  debts  and  q^^^' &c/ 
deeds  of  the  said  W.  C.  C.  Graham,  and  that  the  said  entail  is  bind-      •^-; — 
ing  and  effectual  against  him  in  questions  with  the  subsequent  heirs  Consulted 

of  entail.  Judges, 

Addition  by  Lard  Moncreiff. — This  case  has  appeared  to  me  to 
be  attended  with  very  considerable  difficulty.  But  after  giving  all 
the  attention  in  my  power  to  the  argument  in  the  papers  and  from 
the  bar,  and  considering  deliberately  the  views  taken  in  the  above 
opinion,  I  am  inclined  to  concur  in  it,  being  on  the  whole  satisfied 
that  the  investitures  completed  under  the  charter  1776  are  consis- 
tent with  the  strictest  application  of  the  rule  of  the  statute  1685. 
I  only  think  it  necessary  to  add,  that  I  could  not  have  come  to  this 
result  on  some  of  the  gprounds  of  law  maintained  by  the  pursuers, 
and  that  it  is  only  on  the  principle  of  giving  the  strictest  construc- 
tion to  the  deeds  framed  in  execution  of  the  statute  that  I  now  do  so. 

Addition  by  Lords  FuUerton  and  Jeffrey^ — We  concur  in  the 
conclusion  arrived  at  in  the  preceding  opinion,  viz.  that  under 
the  titles  completed  by  Robert  Graham  and  his  son  William 
Cunninghame  Cunninghame  Graham,  the  lands  contained  in  the 
entail  1767  did,  and  still  do  remain  subject  to  the  fetters  of  that 
entail ;  and  we  also  concur  in  the  greater  part  of  the  reasoning  by 
which  that  conclusion  is  supported.  The  entail  1767  contains  all 
the  prohibitions  and  restrictions  necessary  for  the  protection  of  the 
estate  against  the  acts  and  deeds  of  the  heirs  in  possession.  To  ren- 
der such  conditions  effectual  against  third  parties,  it  is  necessary  that 
they  should  appear  in  the  titles  by  which  the  heirs  possess ;  it  being 
provided  by  the  act  1685,  '  that  such  tailzies  shall  only  be  allowed 
^  in  which  the  foresaid  irritant  and  resolutive  clauses  are  insert  in 
<  the  proouratories  of  resignation,  charters,  precepts  and  instruments 
*  of  seasing.'  In  regard  to  creditors  then,  the  only  question  here 
is,  whether  the -irritant  and  resolutive  clauses  of  the  entail  1767 
can  be  held  to  be  <  insert  in  the  charter  and  infeftmient  of  1776  ?  ' 

For  the  reasons  assigned  in  the  preceding  opinion,  and  even  upon 
the  view  there  taken,  viz.  that  the  resolutive  clause,  as  expressed 
in  the  charter,  embraces  certain  other  lands  in  addition  to  those 
contained  in  the  entail  1767,  and  may  therefore  have  a  more  ex^ 
tensive  operation,  we  think  that  the  question  ought  to  be  answered 
in  the  affirmative. 

But,  further,  we  must  be  permitted  to  question  whether  that 
view  be  correct,  and  whether  there  is  any  necessity  for  resorting, 
in  the  present  case,  to  those  grounds  of  decision.  It  rather  appears' 
to  us,  that  the  resolutive  clause  in  the  charter,  the  only  clause  which 

VOL.  X.  2  X 
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12  June  1835.  raises  any  diflSculty,  bas  not,  according  to  the  legitimate  construe- 
^^V^^    tion  of  the  charter  itself,  any  more  extensive  meaning  in  regard  to 

Graham  &^^'  ^^^  l&ods  of  Gartmore  than  the  original  entail  1767. 

-^ The  entailer,  Nicol  Graham,  executed  two  procnratories  of  re- 

Consulted        signation^  each  forming  a  deed  of  entail.     The  first,  that  of  1767, 

Judges.  included  various  lands  which  shall  be  termed  the  lands  of  Gartmore ; 

and  the  other,  that  of  1774,  contained  the  lands  which  may  be  de- 
signed the  lands  of  Wester  Culbowie.  Robert  Graham,  the  entail- 
er's second  son,  executed  both  procuratories,  and  expede  the  crown 
charter  1776,  obviously  for  the  purpose  of  making  up  titles  under 
those  entails  to  both  sets  of  lands,  in  so  far  as  they  held  of  the 
Crown.  Accordingly,  the  charter  distinguishes  the  two  estates 
and  the  two  entails  with  the  greatest  precision.  There  is  a  separate 
dispositive  clause,  ^rs^,  of  the  lands  of  Gartmore,  &c. ;  and,  2dly, 
of  the  lands  of  Wester  Culbowie,  Broich,  Broichmiln,  &c. ;  and 
these  dispositive  clauses  bear  to  be  granted,  *  cum  et  sub  particnla- 
^  ribus,  reservationibus,  provisionibus,  declarationibus,  excepUoni- 

<  bus,  et  clausulis  irritantibus  et  resolutivis  postea  express,  et  non 

*  alitor,  in  dudbus  syngrapkis  taUiae  posUa  mentionatj  content.^*  See, 

By  the  expression  <  pastea  mentianat,^  reference  is  clearly  made 
to  the  quaequidem  clause,  which  is  also  a  double  clause,  distin- 
guishing the  entail  of  1767  from  that  of  1774.  There  is,  ^st, 
the  mendon  of  the  entail  1767 :  *  Quaequidem  integrae  terrae, 

<  baroniae,  molendina,  terrae  molendlnariae,  dedmae,  aliaq.  predict. 

*  (antediet,  terris  de  Wester  (hdbowie^  Broich^  et  molendino  de  Braid, 

<  decimisq,  ejusd.  exceptis^J  contentae  fiiere  in  syngrapha  talliae  per 

<  diet.  Nicolaum  Graham,  execut  de  data  secundo  die  Martij,  anno 
^  miUesimo  septingentesimo  sexagesimo  septimo*  Here  the  first  en-* 
tail  1767  is  described  as  containing  all  the  lands  in  the  charter,  with 
the  exception  of  Wester  Culbowie ;  and  then  follows  the  other  part 
of  the  quaequidem  :  <  Et  quaequidem  praedict  terrae  de  Wester 
'  Culbowie,  Broich,  et  Broichmiln,  cum  decimis  partibus,  privi- 

<  legiis  et  pertinen.  perprius  haereditarie  pertinuerunt,'  &c. ;  <  et 

<  (inter  alia)  in  alia  syngrapha  talliae  contentae  fuere  per  diet 

*  Nicolaum  Graham,  execut  duodecimo  die  Decembris  anno  millesimo 

*  sepHngentesimo  sq)tuagesimo  quarto.^  And  the  clause  conclodesf 
with  a  statement  of  the  resignation  of  both  sets  of  lands,  but  still 
accurately  distinguishing  between  the  two  different  entails,  as  the 
sources  from  which  the  fetters,  in  regard  to  each  estate,  are  re- 
spectively derived :  ^  Quae  integrae  terrae,  baroniae,  molendina, 

*  decimae  aliaq.  praedict.  per  virtutem  diet  duarum  proeuratoricarum 

*  resignationis  in  duabus  respeetivis  syngrapkis  taUiae  supramentionat 

<  content  et  duorum  generalium  servitiorum  diet  Robert!  Graham,' 
&c.  *  legitime  resignatae  et  redditae  fuerunt  in  manibus  diet  Jacobi 

*  Montgomery,'  &c.  *  cum  et  svi)  conditionibus,  provisionibus,  re- 
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^  servationibus,  potestatibuSy  decIamtioDibas,  dausalis  irritantibus  12  June  1835. 
^  et redolativis snpra  ezpressis,  in  dtudnts  tattiae  synaraphis  supra  re^    ^^t  ^ 
«  cttoft5  ecmtentisi  &c  Graham,  &c 

Combining,  tben,  the  descriptions  of  tbe  entails  in  the  quaequi-      ^ 
dem  with  the  close  of  the  dispositive  clause,  expressly  referring  to  Q^^^ued 
those  descriptions,  the  two  sets  of  lands  bear,  ex  fade  of  the  dispo*-  judges^ 
sitive  clause,  to  be  disponed  under  the  provisions  and  restrictions, 
and  clauses  irritant  and  resolutive  after  expressed,  contuned  in  two 
deeds  of  entail,  the  one  dated  1767,  of  the  lands  of  Gartmore,  and 
the  other  dated  in  1774,  of  the  lands  of  Wester  Culbowie.    The 
charter  then  enumerates,  in  detail,  the  prohibitions  and  restrictions; 
and  it  is  of  some  importance  to  observe,  that  in  the  clause  imme^ 
diately  preceding  that  which  raises  the  present  question,  there  is  a 
clear  reference  to  both  entails.     It  is  there  provided,  that  Robert 
Graham,  and  the  other  heirs,  shall  possess  the  entailed  estate  ^  vir- 

*  tute  diet  duarum  syngrapharum  talliso  et  infeofiunentorum  desuper 

<  consecutorum,'  &c.  and  shall  be  bound  to  insert  in  the  instruments 
of  resignation  and  infeftments,  &c.  *  totas  provisiones,  declarationes 

*  et  irritantias  diet.  taUiarum.'  Then  follows  the  combined  irritant 
and  resolutive  clause,  which  declares,  that  if  the  said  Robert 
Graham,  and  the  other  heirs,  shall  fail  to  assume  the  name  and  arms 
prescribed,  or  shall  £eu1  to  perform  the  other  provisions  and  condi- 
tions, then,  and  in  any  of  those  cases,  not  only  shall  all  the  acts 
and  deeds  of  omission,  commission,  &c.  be  void  and  of  no  ef- 
fect against  the  said  lands,  and  no  part  of  the  same  shall  be  affected 
or  burdened  by  those  acts,  &c.  <  in  prejudicio  baeredum  talliae  et 

<  provisionis  supra  specificat.  destbat  succedere  virtute  diet  talliae 

*  gyngraphartim^  cum  et  sub  provisionibus  supra  specificat,  sed  etiam 

<  persona  vel  personae  ita  contravenien,  vel  deficien.  implere  con- 
^  ditiones  et  provisiones  suprascript  vel  quamlibet  earundem,  pro 

<  seipsis,  ipso  fiicto,  amittent,  perdent  et  forisfacient  eorum  jura  et 

<  interesse  in  diet  terrar.  et  statnm,'  &c. 

Considering  the  form  and  general  tenor  of  this  charter,  it  appears 
to  us,  that  in  reading  this  clause,  as  well  as  the  other  clauses  in  the 
deed,  the  construction,  applicando  singula  singulis,  is  not  only  legi- 
timate, but  is  the  only  construction  which  can  be  reasonably  admit- 
ted.  When,  as  in  the  present  case,  a  charter  conveys  two  separate 
parcels  of  lands,  each  described  as  contained  in  a  separate  entail, 
and  under  the  clauses  irritant  and  resolutive  in  those  two  entails, 
and  proceeds  to  enumerate  the  special  clauses  irritant  and  resolutive, 
it  seems  to  follow  that  each  provision  and  restriction,  in  regard  to 
each  parcel  of  lands  respectively,  is  referable  to  the  entiul  in  which 
each  parcel  is  contained.  Thus,  although  the  prohibitory  clause 
against  selling  or  contracting  debt  is  in  this  charter  generally  ex- 

2x2 
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12  June  1835.  pressed,  and  without  distingaishing,  in  terms,  the  lands  of  Gart* 
more  from  the  lands  of  Culbowie.  for  the  obvious  reason  that  the 

Graham,  &c^^^^^^^®  ^  ^^®  ^°^^  ^^  ^^  entails,  the  meaning  of  the  clause  is  as 
-77^-       unambiguous,  as  if  it  had  been  expressly  declared,  that  the  prohi- 

CoQsluted       bition  in  regard  to  the  lands  of  Gartmore  is  referable  to  the  entail 

Judges.  of  Gartmore,  and  the  prohibition  in  regard  to  Culbowie  to  that  aS 

Culbowie.  There  is  still  less  doubt  as  to  the  construction  of  the 
clause  binding  the  heirs  to  hold  the  entailed  lands  and  estate  in 
virtue  of  the  two  deeds  of  entail ;  as  it  can  hardly  be  contended 
that  it  imports  a  provision,  not  that  each  estate  is  to  be  held  by 
each  entail  respectively,  but  that  each  estate  is  to  be  held  by  both 
entails.  Such  being  clearly,  then,  the  true  reading  of  the  preceding 
clauses,  we  humbly  conceive  that  we  are  offering  no  violence  to  the 
terms  of  the  deed,  when,  in  the  immediately  succeeding  passage, 
being  the  combined  irritant  and  resolutive  clause,  we  follow  the  same 
course,  and  hold,  applicando  singula  singulis,  that  the  clause  does 
not  import  more  than  that  contained  in  the  original  entdls,  viz.  a 
forfeiture  of  Gartmore  in  the  event  of  a  contravention  of  the  entail 
of  that  estate,  and  a  forfeiture  of  Culbowie  in  the  event  of  the  con- 
travention of  the  entail  of  Culbowie.  Neither  are  we  aware  of 
countenancing,  by  the  adoption  of  this  construction,  any  relaxation 
of  those  rules  by  which  the  rights  of  third  parties  are  understood  to 
be  protected ;  for  although  the  law  unquestionably  is,  that  fetters 
or  restrictions  shall  not  be  raised,  by  implications  unwarranted  by 
the  express  terms  of  the  deed,  it  never  has  been  held,  that,  in  con- 
struing a  clause  admitting  by  bare  possibility  of  two  meanings,  that 
which  is  favourable  to  the  heir  and  the  creditors  must  necessarily 
be  adopted,  although  in  itself  the  most  inconsistent  with  the  context 
and  general  structure  of  the  deed.  But  the  case  is  attended  with 
still  less  difficulty  when  the  true  nature  of  the  point  in  dispute  is 
kept  distiocUy  in  view.  The  whole  question  arises  on  the  resolu- 
tive clause  in  the  charter, — a  clause  which,  though  of  great  impor- 
tance in  relation  to  the  rights  of  third  parties,  operates  only  through 
the  medium  of  its  effect  against  the  heir  in  possession  who  contra- 
venes. But  again,  the  only  question  of  construction  on  this  clause 
is,  whether  it  imposes  the  penalty  of  a  limited  forfeiture  on  a  limitr 
ed  contravention,  agreeably  to  each  entail  respectively,  or  declares 
a  forfeiture  of  the  whole  lands  contained  in  both  entails,  in  the  event 
of  a  contravention  of  only  one  ?  The  former  is  truly  the  lenient  con- 
struction, operating  against  the  extension  of  fetters ;  and  the  ques- 
tion is,  not  that  which  has  usually  occurred,  whether  a  strict  con- 
struction shall  be  enforced  in  favour  of  freedom  from  fetters,  bat 
whether  a  strict,  or  rather,  as  it  appears  to  us,  a  strained  interpre- 
tation shall  be  adopted,  in  order  to  extend  the  fetters  beyond  what 
the  natural  reading  of  the  deed  would  authorise  ? 
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Upon  these  grounds,  and  in  addition  to  the  opinion  already  ex-  12  Jiine  1833; 
pressed  on  the  subsistence  of  the  entail  1767,  we  are  of  opinion  that  J^^^f^ 
the  titles  made  up  by  Robert  Graham,  by  the  crown  charter  1776,  v.  Graham,  &c. 
inyolve  no  disconformity  to  the  deeds  of  entail  executed  by  Nicol 
Graham  in  1767  and  1774. 

The  cause  was  put  out  for  judgment,  when  their  Lordships  inti- 
mated their  acquiescence,  generally,  in  the  opinion  of  the  majority 
of  the  consulted  Judges. 
The  Court  therefore  <  find,  in  terms  of  the  opinions  of  the  consulted  Judgment. 
Judges,  that  the  titles  completed  by  Robert  Graham,  the  fether  of 
the  defender,  by  the  crown  charter  in  1776,  and  the  sasine  follow- 
ing thereon,  were  framed  in  conformity  to  the  deeds  of  entail  exe- 
cuted by  Nicol  Graham  in  1767  and  1774,  and  that  the  entail  con- 
tained in  the  said  charter  and  sasine  is  the  same  with  each  of  these 
entails ;  and  that  by  the  titles  completed  by  the  said  Robert  Graham, 
and  those  completed  by  the  defender,  the  lands  contained  in  the 
entail  1767'  are  effectually  secured  against  the  debts  and  deed^ 
of  the  said  defender,  and  that  the  said  entail  is  binding  and  effec- 
tual against  him  in  questions  with  the  substitute  heirs  of  tailzie, 
^  and  decern :  Quoad  ultra,  remit  to  the  Lord  Ordinary  to  hear 
<  parties  on  the  remaining  points  of  the  cause.' 

Lord  Corehimte,  Ordinary.  Act.  JCn^,  Jametom,  Alt.  Dean  qfFac.  f Hope, J 

Skene.         Ear  ^  Dickeon^  W.  S.  and  Edward  M'MUlan,  Agents. 


FIRST  DIVISION. 
No.  CXXX.  12/A  June  1835. 

WILLIAM  BELL 
affaiiist 

ANNE,  LADY  ASHBURTON. 

Title. — Transference. — Clause. — Founds  that  a  party  holding 
a  key  to  the  Queen  Street  Gardens  cannot  avoid  payment  qfassess' 
ments  by  resigning  his  share.  Question  as  to  the  mode  of  complete 
ing  a  party* s  right  to  said  sliarsj  and  transferring  the  same. 

Ik  1822,  a  private  act  of  Parliament  was  obtained,  for  regulating, 
maintaining  and  improving  the  premises  in  the  city  of  Edinburgh 
termed  Queen  Street  Gardens,  and  for  effecting  certain  other  im- 
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19  June  1835.  pressed,  and  without  distingaiBhing,  in  terms,  the  lands  of  Gart> 
more  from  the  lands  of  Culbowie,  for  the  obvious  reason  that  the 

Grabm,  &c^  ^'^'^"^^  ^^  ^^^  ^^^  ^^  ^^^^  entails,  the  meaning  of  the  clause  is  as 
•7-; —       unambiguous,  as  if  it  had  been  expressly  declared^  that  the  prohi- 
CoQs!uted       bition  in  regard  to  the  lands  of  Gartmore  is  referable  to  the  entail 
Judges.  of  Gartmore,  and  the  prohibition  in  regard  to  Culbowie  to  that  of 

Culbowie.  There  is  still  less  doubt  as  to  the  construction  of  the 
clause  binding  the  heirs  to  hold  the  entailed  lands  and  estate  in 
virtue  of  the  two  deeds  of  entail ;  as  it  can  hardly  be  contended 
that  it  imports  a  provision,  not  that  each  estate  is  to  be  held  by 
each  entail  respectively,  but  that  each  estate  is  to  be  held  by  both 
entails.  Such  being  clearly,  then,  the  true  reading  of  the  preceding 
clauses,  we  humbly  conceive  that  we  are  offering  no  violence  to  the 
terms  of  the  deed,  when,  in  the  immediately  succeeding  passage^ 
being  the  combined  irritant  and  resolutive  clause,  we  follow  the  sam^ 
course,  and  hold,  applicando  singula  singulis,  that  the  clause  does 
not  import  more  than  that  contained  in  the  original  entails,  viz.  a 
forfeiture  of  Gartmore  in  the  event  of  a  contravention  of  the  entail 
of  that  estate,  and  a  forfeiture  of  Culbowie  in  the  event  of  the  con- 
travention of  the  entaU  of  Culbowie.  Neither  are  we  aware  of 
countenancing,  by  the  adoption  of  this  construction,  any  relaxation 
of  those  rules  by  which  the  rights  of  third  parties  are  understood  to 
be  protected ;  for  although  the  law  unquestionably  is,  that  fetters 
or  restrictions  shall  not  be  raised,  by  implications  unwarranted  by 
the  express  terms  of  the  deed,  it  never  has  been  held,  that,  in  con- 
struing a  clause  admitting  by  bare  possibility  of  two  meanings,  that 
which  is  favourable  to  the  heir  and  the  creditors  must  necessarily 
be  adopted,  although  in  itself  the  most  inconsistent  with  the  context 
and  general  structure  of  the  deed.  But  the  case  is  attended  with 
still  less  difficulty  when  the  true  nature  of  the  point  in  dispute  is 
kept  distinctly  in  view.  The  whole  question  arises  on  the  resolu- 
tive clause  in  the  charter, — a  clause  which,  though  of  great  impoF- 
tance  in  relation  to  the  rights  of  third  parties,  operates  only  through 
the  medium  of  its  effect  against  the  heir  in  possession  who  contra- 
venes. But  again,  the  only  question  of  construction  on  this  clause 
is,  whether  it  imposes  the  penalty  of  a  limited  forfeiture  on  a  limit- 
ed contravention,  agreeably  to  each  entail  respectively,  or  declares 
a  forfeiture  of  the  whole  lands  contained  in  both  entails,  in  the  event 
of  a  contravention  of  only  one  ?  The  former  is  truly  the  lenient  con- 
struction, operating  against  the  extension  of  fetters ;  and  the  ques- 
tion is,  not  that  which  has  usually  occurred,  whether  a  strict  con- 
struction shall  be  enforced  in  favour  of  freedom  from  fetters,  but 
whether  a  strict,  or  rather,  as  it  appears  to  us,  a  strained  interpre- 
tation shall  be  adopted,  in  order  to  extend  the  fetters  beyond  what 
the  natural  reading  of  the  deed  would  authorise  ? 
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Upon  these  grounds,  and  in  addition  to  the  opinion  already  ex-  12  June  1835; 
pressed  on  the  subsistence  of  the  entail  1767,  we  are  of  opinion  that  ^^^^"^^^ 
the  titles  made  up  by  Robert  Graham,  by  the  crown  charter  1776,  v.  Grahami&c. 
ravolve  no  disconformity  to  the  deeds  of  entail  executed  by  Nicol 
Graham  in  1767  and  1774. 

The  cause  was  put  out  for  judgment,  when  their  Lordships  inti- 
mated their  acquiescence,  generally,  in  the  opinion  of  the  majority 
of  the  consulted  Judges. 

The  Cottrf  therefore  *  find,  in  terms  of  the  opinions  of  the  consulted  Judgment. 
'  Judges,  that  the  titles  completed  by  Robert  Graham,  the  fether  of 

<  the  defender,  by  the  crown  charter  in  1776,  and  the  sasine  follow* 

<  ing  thereon,  were  framed  in  conformity  to  the  deeds  of  entail  exe- 

<  cuted  by  Nicol  Graham  in  1767  and  1774,  and  that  the  entail  con- 

<  tained  in  the  said  charter  and  sasine  is  the  same  with  each  of  these 

<  entails ;  and  that  by  the  titles  completed  by  the  said  Robert  Graham, 

<  and  those  completed  by  the  defender,  the  lands  contained  in  th6 

<  entail  1767  are  effectually  secured  against  the  debts  and  deed^ 

*  of  the  said  defender,  and  that  the  said  entail  is  binding  and  effec- 

*  tnal  against  him  in  questions  with  the  substitute  heirs  of  tailzie, 
^  and  decern :  Quoad  ultra,  remit  to  the  Lord  Ordinary  to  hear 

<  parties  on  the  remaining  points  of  the  cause.' 

Lord  Corehame,  Ordinary.         Act.  JCn^,  Jametcm,         Alt.  Dean  o/Fae.  f Hope, J 
Skiou.         Kar  f  Djc^it,  W.  S.  and  Edward  M'MUlan,  Agents. 


FIRST  DIVISION. 
No.  CXXX.  12th  June  1835. 

WILLIAM  BELL 

affaiiisi 

ANNE,  LADY  ASHBURTON. 

Title. — Transference. — Clause. — Found,  thai  a  party  holding 
a  key  to  the  Queen  Street  Gardens  cannot  avoid  payment  of  assess-' 
ments  by  resigning  his  share.  Question  as  to  the  mode  of  complet- 
ing a  party* s  right  to  said  sltare,  and  transferring  the  same. 

Ik  1822,  a  private  act  of  Parliament  was  obtained,  for  regulating, 
maintaining  and  improving  the  premises  in  the  city  of  Edinburgh 
termed  Queen  Street  Gardens,  and  for  effecting  certain  other  im- 
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IIB  June  1835.  provements  in  the  vidnity  thereof,  and  connected  therewith,  whicli 

^"^V^*^    contained,  inter  alia,  the  following  clause :  *  And  be  it  farther  enacfe- 

Adiburtonf^   *  ed.  That  the  transfers  of  shares  in  Queen  Street  Gardens  aforesaid, 

<  shall  be  completed  in  the  form  and  in  the  way  and  manner  follow- 

*  ing :  videlicet,  the  shares  shall  constantly  remain  and  be  transfer- 

*  able,  each  share  whole  and  undivided,  and  so  that  only  one  pro* 

*  prietor,  and  his  or  her  family,  shall  be  entitled  to  the  benefit  of 

<  access  to  the  said  gardens,  in  respect  of  emck  share,  at  one  time; 

*  and  a  transfer  book  shall  be  kept  by  the  derk,  in  whidi  shall  be 

<  inserted  the  names  of  the  persons  to  whom  the  said  shares  of  the 

*  said  premises  do  or  shall  belong,  and  the  number  and  descriptioB 

<  of  shares  belonging  to  each  of  them  respectively ;  and  the  tiansfier 

<  of  shares  shall  be  effected  by  the  seller  subscribing  a  transfer  in 

*  the  form  following,  or  some  form  to  the  like  effect : 

<<  I,  A.  JB.,  in  consideration  of  the  sum  of  ,  do 

<^  hereby  transfer  and  make  over  to  and  in  favour  of  C  D.,  one  share 
**  of  the  premises  called  la$  the  aue  may  is,] 

<<  from  and  after  the  of  •' 

*  And  a  copy  of  such  transfer  shall  be  inserted  in  the  transfer  book, 

<  and  the  purchaser  shall  subscribe  a  declaration  of  his  acceptance  of 

<  such  share,  subjoined  to  the  said  copy  in  die  transfer  book,  in  the 

*  form  following,  or  some  form  to  the  like  effect : 

<<  I,  C  D.,  having  previously  accepted  of  the  above  share,  bind 
**  and  oblige  myself,  and  my  heirs  and  assignees,  to  be  bound  and 
**  regulated  by  the  whole  rules  and  regulations  with  respect  to 
<c  the  said  property  now  in  force,  or  that  may  in  future  be  esta- 
**  blished  in  regard  to  the  same,  in  conformity  to  the  provisions 
<<  in  that  behalf  contained  in  an  act  of  Parliament  passed  in  the 
<<  third  year  of  the  reign  of  his  Majesty  King  George  the  Fourth, 
"  chapter,'  &c 

<  And  the  subscription  to  such  acceptance  shall  be  made  by  the 

<  party,  in'  presence  of  the  clerk  and  two  witnesses,  all  of  whom  shall 

<  subscribe  the  same ;  and  such  transfer  and  acceptance  are  hereby 

<  declared  to  be  equivalent  to  a  formal  conveyance  of  the  right  to 

*  each  share  in  favour  of  the  purchaser ;  and  the  shares  of  persons 

<  deceasing  shall  be  held  to  be  heritable  property,  and  shall  pass  by 

<  a  general  service,  or  disposition  inter  vivos,  or  any  legal  diligence 

<  and  procedure  equivalent  thereto,  but  so  only  as  that  each  share 

<  shall  constantly  remain  whole  and  undivided,  the  eldest  heir-female 

<  always  succeeding  alone  and  without  division ;  and  the  derk  shall, 

<  upon  production  of  any  such  titles,  enter  in  the  transfer  book  the 

<  title  on  which,  and  the  person  to  whom  the  share  or  shares  shall 

<  be  so  transferred,  and  upon  the  said  person  signing  an  acceptance 

<  as  above,  he  shall  be  put  in  the  right  of  the  said  share ;  and  in  ead 

*  of  the  aforesaid  cases  the  person  acquiring  right  to  sack  share 
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shall  also  receive  from  the  clerk  a  copy  of  the  entries  in  the  trans^  12  June  1835. 
fer  book,  which  shall  be  a  good  title  of  possession ;  and  which  whole    ^^^y^^ 
fonn  of  proceeding  shall  be  held  and  deemed,  and  the  same  is  xLburton.^ 
hereby  declared  to  be  valid  and  effectual  in  all  respects,  and  to  all 
intents  and  purposes,  to  the  effect  of  transferring  a  share  or  shares 
in  the  gardens  aforesaid  from  one  person  to  another,  of  vesting 
such  share  or  shares  in  the  said  assignee  or  assignees,  and  of  ren- 
dering all  persons  who  may  so  acquire  shares  subject  and  liable,  in 
respect  of  such  share  or  shares,  to  the  provisions  of  this  act,  and  to 
make  all  the  payments  due  in  respect  of  such  share  or  shares,  and 
subject  and  liable  to  all  the  rules  and  regulations  agreed  to  by  the 
proprietors  thereof.' 
Under  this  act  the  pursuer  was  appointed  clerk  and  cashier  or 
collector  for  the  commissioners  for  the  eastern  district  of  said  pre- 
mises.  The  late  Lord  Ashburton  held  two  keys  of  the  said  gardens ; 
and  at  the  time  of  receiving  them,  the  following  obligation  was 
inter  alia  subscribed  by  Mr  Mowbray,  writer  to  the  signet,  on  be- 
half of  his  Lordship : 

*  We,  the  parties  subscribers  hereto,  proprietors  of  shares  of  Queen 

<  Street  Gardens,  acknowledge  that  we  have  received  the  keys  of  the 
^  said  gardens,  specified  by  us  in  our  subscription  hereto,  and  we 

*  farther  express  our  approbation  of  and  concurrence  in  the  proceed- 
'  ings  and  resolutions  of  the  meetings  of  the  proprietors,  as  record- 

*  ed  in  their  sederunt  book,  particularly  those  of  12th  July  1816 

*  years,  as  relative  to  the  general  arrangements  of  Uie  gardens ;  and 

*  24th  September  and  3d  December  1821  years,  as  relative  to  the 

<  purchase  of  Mr  BLolland's  garden.      In  witness  whereof,  these 

*  presents,  written  upon  this  sheet  of  parchment  by  John  Batty 
^  Sband,  apprentice  to  William  Bell,  W.  S.  are  subscribed  by  the 

*  proprietors  of  the  said  gardens,  and  by  persons  authorised  by  diem, 

<  all  at  Edinburgh,  as  follows^  viz.        #        •        # 

<  John  Mowbray,  W.  S.  for  Lord  Ashburton,  the  4th  day  of 

<  February  and  year  foresaid,  (1822,)  before  George  Dunbar  Hen* 
^  derson,  apprentice  to  the  said  William  Bell,  and  the  said  John 

<  Batty  Shand. 

(Signed)        *  John  Mowbrat, 

*  For  Lord  Ashburton,  two  keys; 

*  Geo»  D.  Henderson^  witness. 

<  John  B.  Shandy  witness. 

On  the  death  of  Lord  Ashburton  the  keys  came  into  the  posses- 
sion of  the  defender,  and  her  ladyship,  during  her  absence,  gave 
them  to  certain  friends,  who,  being  prevented  from  using  them,  in 
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12  June  1835.  consequence  of  the  regulationsy  her  ladyship  sent  to  the  pursuer  a  re- 
signation of  her  share,  and  declined  having  any  further  concern  with 
the  said  gardens.  Upon  this  the  pursuer  raised  the  present  action^ 
for  payment  of  arrears  of  assessment  arising  since  the  death  of  Lord 
Ashburton,  amounting,  with  interest,  to  the  sum  of  L.31  :  13  :  6; 
to  which  it  was  pleaded,  in  defence,  (1.)  That  as  the  assessments 
sued  for  are  said  to  have  been  incurred  aifter  Lord  Ashburton's  deaths 
the  present  action  against  the  defender,  as  his  representative,  is  not 
competent  against  her  in  that  character.  (2.)  Supposing  the  de- 
fender had  a  share  in  the  gardens,  the  pursuer  is  barred  from  mak- 
ing the  present  claim  against  her,  in  respect  that  the  gardener  act- 
ing, as  must  be  presumed,  under  instructions  from  him,  or  from  the 
commissioners  ot  proprietors,  took  away  her  keys,  which  he  still  re- 
tains, and  in  respect  that  her  agent  thereupon  renounced  all  inte- 
rest in  the  gardens.  (3.)  The  defender  is  not  liable  for  any  part  of 
the  present  claim,  1^,  Because  the  party  from  whom  the  late  Lord 
Ashburton- agreed  to  purchase  the  share  never  had  a  valid  right  or 
title  to  that  share  in  terms  of  the  statute,  and  consequently  could 
not  give  such  right  or  title  to  his  Lordship  ;  2£f,  Supposing  there 
had  originally  existed  a  valid  title,  it  was  never  effectually  convey- 
ed to  Lord  Ashburton,  according  to  the  provisions  of  the  statute-; 
and,  3c/,  Supposing  his  Lordship  had  a  title,  it  has  never  been  va- 
lidly transferred  to  the  defender,  so  as  to  place  her  in  his  right,  or 
to  subject  her  to  any  assessments  in  respect  of  said  share. 

The  Lord  Ordinary  repelled  the  defences,  and  decerned  in  terms 
of  the  conclusions  of  the  libel,  and  found  expenses  due. 


The  defender  reclaimed,' snd  insisted  in  the  above  pleas.  The  pur- 
suer, admitting  that  the  share  had  not  been  transferred  according  to 
the  provisions  of  the  statute,  contended,  that  the  said  provisions  were 
made  for  the  benefit  of  parties  transferring  shares,  and  to  point  out 
a  method  of  effectually  relieving  themselves  of  future  liability,  but 
were  not  intended  to  operate  to  the  prejudice  of  the  general  body 
of  proprietors,  who  were  entitled  to  sue  any  party  in  possession  of 
keys,  and  who  had  been  permitted,  so  far  as  consistent  with  regu- 
lations, to  exercise  the  privileges  attached  thereto,  more  espedally, 
as  in  this  case,  where  the  party  represented  by  the  defender  had 
granted  a  formal  obligation  in  the  terms  above  quoted. 


Opinion  of 
Court. 


Lord  President, — Lady  Ashburton  accepts  by  taking  the  key, 
and  making  use  of  the  privilege  of  the  gardens. 

Lord  Balffray, — After  the  actings  of  the  parties,  and  that  accep- 
tance, I  have  not  the  smallest  doubt  the  share.must  be  held  as  trans- 
ferred. It  is  clear  the  pursuer  has  made  out  such  a  title  as  will  be 
sufficient  to  enable  him  to  demand  payment  of  these  assessments. 
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Jjari  Mackenzie. — I  am  of  the  same  opinion.  12  June  1835.' 

The  Court  therefore  adhered,  with  expenses.  ^^^y^«^ 

Bell  V,  Lady 

Lord  Ordinary,  FmUtrtom.  Act.  Robert  BdL  Alt.  Dmm  o/Fac  (Hop$,)  " 

Bobert  Thonuon,  WUlioM  Bdl,  W.  S.  Pursuer's  Agent.  Moiabrajf  ff  Judgment. 

Howden,  W.  S.  Defender's  Agents.  B.  Clerk. 

c. 


SECOND  DIVISION. 

No.  CXXXI.  I2tk  June  1835. 

JOHN  HOOD  AND  SPOUSE 

against 

Sir  WILLIAM  FORBES  &  CO.  (Martin's  Creditors.) 

Competition. — Sequestration. — Poinding  rati  Ground. — 
Heritable  Creditor. — (1.)  Found  tluxt  an  heritable  creditor ^  who 
had  merely  used  sequestration  of  his  debtor^ a  moveables^  situated  on 
the  subject  of  his  security^  and  did  not  execute  a  poinding  of  tlie 
groundy  was  not  entitled  to  a  preference  over  the  moveableB^  in  a  com' 
petition  with  personal  creditors.  (2.)  Circumstances  in  which  founds 
that  the  personal  creditors  were  not  individually  liable  to  the  herita" 
hie  creditor  for  the  defalcation  in  the  produce  of  his  security  to  satisfy 
Ids  debt. 

The  late  William  A.  Martin,  W.  S.  granted  a  bond  and  disposition 
in  security  over  his  house  in  Melville  Street,  Edinburgh,  to  the 
pursuers,  for  L.1200  borrowed  from  them.  Martin  died  in  1826^ 
leaving  property,  heritable  and  moveable,  particularly  the  house  in 
Melville  Street,  containing  furniture  and  books  of  considerable 
value.  The  pursuers,  on  4th  November  1828,  executed  a  sequel 
tration  of  the  moveables  in  the  house,  for  payment  of  the  prin- 
cipal, interest,  penalty  and  expenses  due  on  the  bond. 

Meetings  of  Martin's  creditors  Cook  phice  soon  after  his  deatii ; 
and  it  was  agreed  by  his  creditors,  that  as  the  debt  due  to  the  pni*- 
suer,  Mr  Hood,  was  liquid,  and  as  the  use  of  his  name  would  be 
the  means  of  saving  expense  to  the  estate,  he  should  be  requested 
to  allow  an  application  to  be  made  in  his  name  for  his  appointment 
as  executor  qua  creditor  to  Mr  Martin.  Accordingly,  by  the  di- 
rection of  the  creditors,  and  with  the  consent  and  approbation  of 
all  of  them,  various  applications  were  made  to  Hood  by  Mr  Archi- 
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12  June  1835.  bald  SwintoD,  W.  S.  and  he  was  induced  fx>  allow  his  name  to  be 
^*^V^^  used,  Mr  Swinton,  on  the  behalf»  and  at  the  desire  of  the  creditors, 
SpoJiM^llf  granting  to  him  this  letter :  «  Sir,  As  it  was  at  my  suggestion  and 
Sir  William  <  request  that  you  agreed  to  ezpede  a  confirmation  as  executor-ere- 
Forbea  &  Co.  ,  jj^^  ^  ^.j^^  j^^^  jyj^  Martin,  W.  S.,  in  order  that  the  debte  dae 

^  to  him,  and  other  outstanding  funds,  might  be  called  in  and  re- 

*  ceived  under  that  title,  to  be  deposited  by  your  agent,  Mr  Walter 

*  Finlayson,  in  the  bank  of  Sir  William  Forbes  and  Company,  to 
^  remain  there  till  divided  among  those  who  shall  be  found  to  have 

<  right  thereto  at  the  final  winding  up  of  the  business,  for  the  pur- 

*  pose  of  saving  expense  to  the  body  of  the  creditors  in  general,  and 

*  for  superseding  all  judicial  measures,  as  was  fully  set  forth  and 
^  approved  at  the  general  meeting  of  creditors,  held  14th  Novem- 

<  ber  last;  and  as^  in  conformity  thereto,  you  have  executed  a  &ctory, 

<  authorising  him  to  receive  payment  at  my  nght  of  these  accounts, 

<  which  I  am  now  engaged  in  settling,  and  all  other  funds  which 
^  may  be  found  due  to  him ;  therefore,  I  hereby  engage  to  g^oarantee 

<  you  against  all  consequences  of  your  having  done  so,  and  to  stand 

<  between  you  and  all  trouble  on  that  account ;  it  being  hereby  un- 

<  derstood,  that  your  own  claims,  if  you  have  any,  upon  the  proceeds 

<  of  the  household  furniture  or  other  moveable  effects,  are  to  be  re- 

<  served  equally  entire  as  if  there  had  been  a  sequestraUon  of  the 

<  estate,  and  the  funds  collected  by  a  judicial  factor/     (Signed) 

<  Arch^  SwiNTON.'     A  meeting  was  held  on  the  14tli  November 
]828|  the  minute  of  which  bears,  ^  That  it  shall  be  signified  to  Mr 

<  Hood,  that  in  thus  allowing  the  realising  and  disposing  of  the 

<  effects  to  be  conducted  in  his  name,  as  executor-creditor,  by  h» 

<  agent,  Mr  Finlayson,  he  does  a  piece  of  essential  service  to  the 

<  other  creditors,  as  well  as  Mr  Martin's  family,  vriiose  only  chance 

<  of  deriving  any  benefit  from  their  father's  funds  depends  on  those 

<  funds  being  realised  and  divided,  without  having  recourse  to  ju* 

<  dicial  authority,  by  sequestration  or  other  judicial  procedure,  the 
^  expense  necessarily  attendant  <m  which  would  very  soon  amount  to 

<  a  considerable  sum,  which,  in  the  state  of  afiairs,  it  was  most  de- 
^  sirable  should,  if  possible,  be  saved.     They  therefore  recommend 

*  to  Mr  Finlayson  to  have  the  books  sold  by  auction,  bsdA  the  house- 

<  hold  furniture  as  soon  thereafter  as  Mr  Swinton  and  he  Aall 

<  judge  expedient' 

Hood  was  confirmed,  and  acted  as  executor-creditor*  His  agen^ 
Mr  Finlayson,  in  virtue  of  a  fiictory,  intromitted  with  Martin's 
funds.  Finlayson,  in  1830,  rendered  an  account  of  charge  and  dis- 
charge, bearing  that  he  had  received  L.798 : 8 : 5,  and  disbursed 
L.729 :  17 :  Oi,  leaving  a  balance  in  his  hands  of  L.68 :  6  :  4^.  But 
as  a  set-off  to  this  balance,  he  had  a  business  account  of  L«101 : 6 :  9^ 
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leaving  him  a  creditor  for  the  earn  of  L.S3 : 0 :  3j^.    The  diabarse-  12  June  1835. 
ments  in  his  account  consist  of  the  interest  paid  to  the  heritable    ^^'V^ 
creditors,  amounting  annually  to  L.116 :  14 :  3,  and  other  preferable  ^^^^^f 
debts,  such  as  deathbed  and  funeral  charges,  mournings,  servants^  Sir  William 
wages,  law  charges,  clerks'  salaries,  &a     This  the  pursuers  did  not  ^^'^^  ^  ^^ 
admit  to  contain  a  correct  view  of  Martin's  funds. 

The  pursuer  being  dissatisfied  with  the  delay  in  winding  up 
Martin's  affairs,  a  general  meeting  of  the  creditors  was  called,  at 
which  Mr  Finlayson  submitted  a  letter  from  Hood,  requesting  them 
to  appoint  some  proper  person  to  take  the  management  of  the  estate ; 
and  the  meeting  accordingly  appointed  Mr  Michael  Linning,  W*  S. 
to  be  their  agent  and  factor.  They  likewise  appointed  four  gentie* 
men,  of  whom  Mr  Finlayson  was  one,  to  be  a  committee  to  advise 
with  him.  They  also  recommended  to  Mr  Linning  to  apply  to 
Mr  Hood,  for  permission  to  allow  the  ontstandbg  debts  to  be 
collected  in  his  name,  as  exeeutor^creditor ;  and  declared,  that  if  Mr 
Hood  should  merely  allow  his  name  to  be  used,  he  should  not  be 
held  responsible  in  any  way  for  what  might  take  place  in  conse- 
quence.    Hood  consented  on  these  conditions. 

The  committee  being  of  opinion  that  the  sale  of  the  house  in  Mel- 
ville Street  would  tend  materially  to  extricate  the  affiedrs  of  the  de* 
ceased,  recommended  that  it  should  be  exposed  at  the  upset  price 
of  L.2100.  The  house  was  advertised  by  the  pursuer  for  sale  on 
17tii  August  1831. 

Upon  1st  August  1881,  Mr  Finlayson  addressed  a  letter  to  Mr 
Linning,  desiring  him  to  call  a  meeting  of  the  committee  together, 
in  order  that  a  lower  upset  price  might  be  fixed,  in  compliance  with 
the  wishes  of  the  pursuer. 

A  meeting  of  the  committee  was  held  on  13th  August^  the  nd^ 
Bute  of  which  bears :  *  Mr  Finlayson  having  communicated  to  the 

<  committee  a  letter  received  from  Mr  Hood,  dated  the  1st  day  of 

<  August  current,  the  committee,  in  consequence  of  Mr  Linning's 

<  absence,  deferred  taking  Mr  Hood's  letter  into  consideration  at 

<  present ;  and  with  regard  to  the  upset  price  of  the  house  in  Mel* 

*  ville  Street,  the  committee  were  of  opinion  that,  at  the  approach* 

*  ing  sale  on  the  17th  instant,  the  price  of  L.1950  might  be  tried, 

<  leaving,  it,  however,  to  Mr  Hood  to  act  under  the  terms  of  the 

*  bond,  and  to  fix  any  upset  price  which  he  himself  might  think 

*  proper.' 

No  offers  were  made  for  the  house  on  17th  August,  and  it  was 
agidn  advertised  by  the  pursuer  for  sale  on  26th  October.  The 
house  was  sold  by  the  pursuer,  on  26th  October  1831,  for  L.1700. 
Of  this  sum,  the  purchaser  retained  L.119,  f<Hr  payment  of  arrears 
of  feu-duty  due  on  the  property ;  and  after  paying  a  preferable 
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12  June  1835.  ^^bt,  and  interest  thereon,  due  to  Sir  William  Forbes  and  Oom* 
v^^y'^  psLUjf  and  the  necessary  expenses  of  the  sale,  and  after  paying 
Hood  and  L.730  : 8 :  5  to  the  pursuer,  to  account  of  his  heritable  bond,  diere 
sfr' wiiHam  remained  a  balance  due  to  him,  of  principal  and  interest,  at  Martin- 
Forbes  &  Co.  nias  1831,  of  L.559 :  11  :7. 

It  was  stated  by  the  defenders — The  whole  sum  realised  by  Mr 
Linning,  acting  under  the  appointment  of  the  creditors,  amounts  to 
about  L.200.  Of  this  sum,  about  L.40  has  been  piud  away  in 
debts,  and  to  account  of  debts  due  by  the  late  Mr  Mardn ;  and 
there  is  an  account  due  to  the  creditors'  agent,  Mr  Linning,  for 
business,  in  managing  the  affairs,  of  about  L.170,  including  in  that 
sum,  however,  the  expense  of  the  present  process.  Besides  the 
above  sum  of  L.200,  there  is  a  sum  of  L.250  consigned  in  bank, 
being  the  share  of  a  property  which  lately  accrued  to  the  late  Mr 
Martin,  and  which  now  belongs  to  his  creditors.  No  dividend  was 
paid  to  the  personal  creditors  not  preferable.  The  pursuer  did  not 
admit  the  accuracy  of  this  statement. 

The  pursuer  lodged  a  claim  with  Mr  Linning  for  the  balance  due 
on  the  bond,  and  thereafter,  in  his  own  and  his  wife's  name,  brought 
ah  action  against  the  other  creditors  of  Martin  for  L.559  :  1 1  :  7, 
or'  whatever  sum  the  deficiency  of  principal  and  interest  might 
amount  to,  and  for  L.30  of  travelling  expenses  incurred  by  him. 
And  in  the  event  of  it  being  found  that  the  defenders  were  not  per- 
sonally liable  for  the  whole  of  the  said  sums,  it  ought  and  should  be 
found  and  declared,  that  as  much  of  the  funds  belonging  to  the  estate 
of  the  said  William  Alexander  Martin,  including  the  price  of  the 
foresaid  furniture,  and  at  present  in  the  hands  of  the  said  defenders, 
or  their  agent,  or  which  may  hereafter  come  into  their  hands,  ought 
to  be  paid  to  the  complainers,  as  will  pay  the  several  sums  before 
mentioned,  with  interest :  And  for  that  purpose,  the  said  defenders' 
ought  and  should  be  decerned  and  ordained  to  exhibit  and  produce 
a  full  account  of  the  funds,  and  to  pay  as  much  thereof  to  the  com- 
plainers as  would  satisfy  and  pay  the  sums  of  money,  and  interest 
due,  and  to  become  due  to  them :  And  should  the  fiinds  of  the  said 
estate  realised,  or  to  be  realised,  not  be  sufficient  to  pay  the  several 
sums,  and  should  the  defenders  not  be  found  liable  personally  in 
payment  of  the  whole  thereof;  they,  at  least,  ought  and  should  be 
decerned  and  ordained,  jointly  and  severally,  to  pay  to  the  com- 
plainers the  difference  between  the  sums  due  to  them,  and  interest 
thereof,  and  the  sums  which  they  may  receive  from  the  said  defend- 
ers, as  holders  of  said  funds :  Or,  at  least,  they  ought  and  should 
be  decerned  and  ordained,  by  decree  foresaid,  jointly  and  severally, 
^  to  pay  to  the  complainers  the  said  sum  of  L.309  :  1 1 :  7,  if  the  dif- 
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ference  should  amouDt  to  so  moch,  being  the  amount  of  the  feu-  12  June  183^. 
duties,  interest  and  expenses  contained  in  the  state  before  referred     v^v^ 
to,  and  interest  thereof  from  the  term  of  Martinmas  1881,  and  till  ?^^  *°^ 

paid*  Sir  William 

The  personal  creditors  contended  that  no  liability  could  attach  *^®'***  *  ^* 
to  them.  The  letter  of  guarantee  by  Mr  Swinton  merely  protected 
the  pursuer  against  expense  and  trouble,  by  allowing  his  name  to 
be  used,  and  reserved  to  him  his  claim  of  preference,  if  any  such  he 
had,  on  the  furniture;  that  the  pursuer  had  no  legal  preference 
over  the  proceeds  of  these  moveables,  and  that  the  creditors  had 
done  nothing  to  create  such  a  preference. 

A  record  was  completed,  and  thereafter  cases  ordered. 

It  was  pleaded  for  the  pursuers — I.  The  pursuers,  as  heritable  Punuer»' 
creditors  of  Mr  Martin,  under  the  bond  and  disposition  above  men-*  ^^ 
tioned,  were  entitled,  in  virtue  of  their  heritable  rights,  more  espcr 
cially  when  followed  up  by  sequestration  of  the  furniture,  books 
and  effects  in  the  house  in  Melville  Street,  over  which  their  hetU 
table  security  extends,  to  a  preference,  not  only  over  the  heritable 
subject  itself,  but  also  over  the  whole  furniture  and  effects  therein, 
and  were  entitled  at  once  to  have  brought  both  to  sale  for  payment 
of  their  debts,  interest  and  expenses.  As  a  right  to  moveables, 
though  only  general,  did  exist  from  the  first,  it  did  not  require  com->> 
pleted  diligence  to  render  it  effectual ;  a  sequestration^  a  summons 
of  poinding  the  ground,  or  any  course  by  which  the  landlord  assert* 
ed  his  right  over  the  particular  subjects,  was  sufficient  to  put  a  stop 
to  the  bona  fides  with  which  the  sale  or  diligence  of  the  other  party 
could  be  carried  into  effect;  Ersk,  ii.  8.  32;  Parker  v.  Douglas, 
Heron  and  Company,  5th  Feb.  1783,  M.  2868;  confirmed  by  Kel- 
bead,  {Kame^s  Bern.  Dec.  No.  94,)  2785 ;  Webster  v.  Hay ;  Do- 
naldson, 18th  July  1780,  2902;  and  TuUis,  18th  June  1817;  the 
Court  thus  holding,  1.  That  an  heritable  creditor's  preference  does 
not  depend  on  completed  diligence ;  and,  2.  That  it  may  as  com- 
petendy  be  established  by  sequestration  as  by  poinding  of  the 
ground.  The  case  of  Hay  v.  Marshall  did  not  establish  the  doc- 
trine contended  for  on  the  other  side ;  see  Bell  v.  Bank  of  Scotland, 
3d  Dec.  1831 ;  and  Lord  Mackenzie's  note  in  the  case. 

II.  The  defenders  are  bound,  by  the  arrangement  entered  into 
for  their  behoof,  by  their  agent,  Mr  Swinton,  as  having  either  per- 
sonally sanctioned  that  arrangement,  or  given  him  power  to  enter 
into  it,  or  having  subsequently  homologated  and  taken'benefit  from 
it,  by  uplifting  the  sums  collected  in  the  pursuer's  name  as  executor- 
.4;reditor,  and  by  bringing  to  sale,  and  receiving  the  proceeds  of  the 
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12  June  183&  sale  of  the  house,  the  furnitore  and  effects^  over  which  the  ponmenT 
^"^^^    security  extended,  and  that  in  yirtae  of  the  arrangement  entered 
Hood  and       j,,^  j,    ^^  Swlnton  for  their  behoot 

Spouse  V.  *' 

Sir  William  III.  The  pursuers  having  agp'eed  to  supersede  the  sale  of  the 
Forbee  &  Co^  hoQse,  and  effects  therein,  both  of  which  were  liable  to  them  for 
Pursuers*  payment  of  their  preferable  debt,  and  which  wonld  have  been  more 
^'^^*  than  sufficient  for  payment  of  the  said  debt^  at  the  request  of  the 

creditors,  through  their  agent,  and  on  the  express  condition  that 
the  preference  which  they  held  was  to  be  reserved  to  them  entire; 
and  also,  that  they  were  to  be  recompensed  for  all  expenses  which 
might  be  incurred  by  them  in  consequence  of  their  agreeing  to  allow 
the  creditors  the  use  of  their  names  asexecutors-creditors;  and  the 
defenders  having,  in  virtue  of  that  agreement  alone,  sold  the  seques- 
trated furniture  and  effects,  and  uplifted  the  proceeds,  the  pursuers 
are  now  entitled  to  payment  from  the  defenders  of  the  balance  re* 
maining  unpaid  of  their  heritable  debt,  interest  and  expenses,  to 
the  extent  of  the  full  amount  of  the  proceeds  of  the  house,  after  de- 
ducting the  preferable  securities,  and  of  the  proceeds  of  the  said 
books,  furniture  and  effects. 

IV.  The  defenders,  as  having  taken  possession  of  the  house,  over 
which  the  pursuers'  heritable  security  extended,  and  sold  the  same, 
not  only  without  the  consent  of  the  pursuers,  but  in  direct  opposi- 
tion to  the  written  remonstrance  of  the  pursuer,  Mr  Hood,  and  in 
the  full  knowledge  that,  in  the  event  of  such  sale,  he  held  them 
responsible  for  any  deficiency  in  the  price,  to  pay  the  amount  of  his 
debt,  with  interest  and  expenses,  are  bound  to  pay  to  the  pursuers 
the  full  balance  of  the  heritable  debt  due  to  them,  as  well  as  the 
interest  and  expenses  above  mentioned ;  or,  at  all  events,  they  are 
bound  to  do  so  to  the  extent  of  any  funds  or  effects  which  may  have 
been  uplifted,  or  which  may  be  received  by  them  from  the  estate 
of  Mr  Martin. 

V.  In  any  view,  the  defenders,  never  having  abandoned  the  house 
in  question  to  the  heritable  creditors,  but,  on  the  contrary,  having 
taken  possession  of,  let  and  managed  the  same,  down  to  the  date  of 
the  sale,  intromitted  with  the  proceeds,  and  derived  the  benefits 
thereof,  were  bound  to  pay  off  the  whole  feu-duties,  public  burdens 
and  other  preferable  claims,  prior  to  and  during  the  period  of  their 
possession,  and,  consequendy,  are  bound  to  relieve  the  pursuers  of 
the  whole  preferable  claims  paid  off  by  them,  or  out  of  the  purchase 
price  of  the  subjects,  as  well  as  of  the  expense  of  the  sale  itself 
which,  if  the  pursuers  had  not  entered  into  the  agreement  above 
mentioned,  might  have  been  superseded  by  their  entering  into  pos- 
session as  heritable  creditors,  and  letting  the  same  for  their  own 
benefit. 


No.  131.  COURT  OF  SESSION.  693 

It  was  pleaded  for  the  defenders — I.  The  porsners  could  only  IS  June  1835. 
attach)  in  virtue  of  their  heritable  bond,  the  house  in  Melville  Street,    ^"^r*^ 
subject  to  the  preferable  claims  of  the  superior,  and  of  the  preferable  ^f|^ge*°? 
heritable  creditors.     Without  the  aid  of  some  sort  of  personal  dili-  Sir  Wiiiiam 
gence,  it  is  very  clear  that  the  right  of  an  heritable  creditor  cannot  ^"^'^  ^  ^^ 
be  made  effectual  against  the  moveables  situated  on  the  subject  of  Defenden* 
his  security;  Hay  v.  Marshall,  7th  July  1824,  affirmed,  House  of  ^^^ 
Lords,  22d  March  1826,  in  which  the  cases  relied  on  by  pursuers 
were  discussed. 

II.  As  the  pursuers  never  proceeded  to  execute  a  poinding  of 
the  ground,  the  books  and  furniture  in  the  house  in  Melville  Street 
were  never  validly  attached  by  it  But,  even  supposing  that  such 
a  poinding  had  been  executed,  or  that  the  sequestrations  were  effec* 
tual,  they  could  only  have  attached  the  personal  property,  subject 
to  the  preferable  debts  for  which  such  property  is  primarily  liable ; 
2  B4>8^s  Led.  439;  2.  BeUf  58;  Campbell's  Trustees  v.  Paul,  18th 
January  1835,  F.  C. 

III.  The  circumstances  connected  with  the  winding  up  of  the 
affidrs  of  the  deceased  do  not  g^ve  any  room  to  the  pursuer  for 
claiming  a  preference  on  the  personal  funds  for  the  balance  of  his 
heritable  debt;  nor  are  they  such  as  to  infer  any  personal  responsi*- 
bility  against  the  defenders  for  payment  of  it. 

IV.  The  letter  of  guarantee  by  Mr  Swinton  is  merely  bindbg  on 
himself,  and  not  on  the  defenders ;  and  farther,  it  merely  guarantees 
the  pursuers  against  the  expenses  which  he  might  incur  from  allow- 
ing himself  to  be  confirmed  as  executor-creditor ;  but  it  does  not 
import,  and  cannot  be  construed  to  be  a  guarantee  to  him  for  full 
payment  of  the  sum  contained  in  his  heritable  bond. 

V.  The  defenders  have  always  been  ready  to  pay  to  the  pursuer 
the  expenses  which  he  might  have  incurred  from  allowing  his  name 
to  be  used  as  executor-creditor,  as  soon  as  the  same  shall  be  legally 
instructed.  And  they  have  also  been  ready  to  account  to  the  pur- 
suer for  their  intromissions  with  the  affairs  of  the  deceased,  and  to 
pay  him  a  dividend  therefrom  along  with  the  other  creditors.  With 
reference  to  these  objects,  the  action  was  wholly  unnecessary. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
*  The  Lord  Ordinary  having  considered  the  closed  record,  and 

<  heard  parties'  procurators  thereon,  and  having  thereafter  considered 

*  the  revised  minutes  of  debate  now  lodged,  sustains  the  defences,  ex- 
^  eept  as  afiter  expressed,  assoilzies  the  defenders,  and  decerns :  finds 

<  the  pursuer  liable  in  the  expenses  hitherto  incurred,  and  allows  an 

*  account  to  be  given  in,  and  when  lodged,  remits  the  same  to  the 
'  Auditor  to  be  taxed :  finds  the  pursuer  entitled  to  payment  of  any 
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sum  not  exceeding  L.SO  sterling,  as  concluded  for  in  the  summona, 
and  set  forth  in  the  12th  article  of  the  condescendence,  which  he 
can  shew  to  have  been  fairly  expended  by  him  in  expeding  confir- 
mation, or  in  travelling,  or  otherwise  by  the  desire  or  for  the  benefit 
of  the  personal  creditors  of  Mr  Martin,  the  said  daim  being  ge- 
nerally admitted  in  the  defences  and  answers  to  the  condescen- 
dence ;  and  appoints  the  pursuer  to  lodge  a  particular  note  of  the 
expenses  alleged  to  have  been  so  incurred/ 
Note. — <  The  case  of  Hay  v.  Marshall,  July  7.  1824,  and  House 
of  Lords,  2.  W.  and  S.  11  ^  settles  the  point,  that  the  pursuer  had 
not,  by  his  heritable  bondf  any  preference  over  the  moveable  effects 
of  his  deceased  debtor ;  and  the  express  terms  of  the  interlocntor 
of  the  Court  in  the  case  of  Campbell's  Trustees  v,  Paul,  Jan.  I& 
1835,  seem  farther  to  determine,  that  he  could  get  no  such  prefe- 
rence by  means  of  a  sequestration.  The  Lord  Ordinary  bad  occa- 
sion to  consider  that  case  very  particularly ;  and,  with  all  defe- 
rence, his  opinion,  if  be  had  been  to  give  judgment  on  the  Duain 
point,  viz.  the  efifect  of  an  inchoate  process  of  poinding  the 
ground  without  decree  to  give  a  preference  against  the  eon/brmor^ 
Hon  of  the  trustee  in  a  mercantile  sequestration,  would  have  coin- 
cided with  that  indicated  by  Lord  Jeffrey  in  reporting  the  canse. 
But  the  judgment  actually  pronounced  by  the  Court  excludes  the 
idea  of  the  heritable  creditor  having  any  title  to  obtain  a  prefe- 
rence by  the  diligence  of  sequestration  as  landlord. 

<  If  there  was  no  preference  by  the  heritable  bond,  and  none  was 
obtained  by  the  sequestration,  the  Lord  Ordinary  can  discoyer 
no  other  ground,  in  the  facts  of  the  case,  on  which  the  defenders, 
as  individual  creditors  of  the  deceased,  who  are  not  alleged  to  have 
received  payment  of  one  farthing  of  their  debts,  should  be  made 
liable  to  the  pursuer  for  the  defalcation  in  the  produce  of  his  se- 
curity to  satisfy  his  debt.  As  to  the  funds  recovered,  they  appear 
to  be  sufficiently  accounted  for ;  and  the  only  tangible  part  of 
them  passed  through,  the  hands  of  the  pursuer's  own  agent  Bat 
if  he  had  no  preference  over  them,  it  is  not  obvious  how  he  should 
be  in  a  better  situation,  with  regard  to  any  part  of  them,  than  the 
other  creditors. 

<  The  Lord  Ordinary  thinks  that  expenses  follow  of  course,  tbe 
claim  really  resolving  into  a  claim  of  damages.' 


Tbe  pursuers  reclaimed.  RntheTfard  founded  on  the  cases  of  Tullis 
and  the  York-Buildings  Company.  It  was  now  held,  that  where 
an  heritable  creditor  has  begun  by  poinding  the  ground,  he  can  se- 
cure his  preference.  Now,  sequestration  is  equiparate  with  poind- 
ing, and  so  held  in  TuUis. 
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The  Court  adhered.  12  June  1885. 

Lard  OMee  ooniidered  the  case  tofto  ccbIo  different  from  that  of    ^^"^V^^ 
Tailis.    Seqiieetration  crald  not  oreate  a  preferente.    EveA  a  land-  ^^^"^ 
lord  has  no  hypothec  except  for  current  year's  rent»  and  not  for  Sir  William 
bygones.     This  was  a  sequestration  for  bygone%  the  debtor  being  ^^'^!!i_^ 
dead.     By  what  earthly  means  conld  he  thus  secure  a  preference  ?  Judgment. 
The  last  case  of  Campbell's  Trustees  v.  Paul  seems  consistent  with  ^^^"^  ""^ 
previous  eases.     Upon  the  subsidiary  point  also,  I  am  satisfied  that 
Hood  giving  his  name  was  a  mere  aecommodation,  under  reservation 
of  any  private  right ;  but  that  lie-had  no  preference. 
'    The  other  Judges  oaneurredy  Lord  Medwyn  declining  to  judge, 
but  afterwards  stating  hiB  acquiescence. 

lAird  Oidiiuuy,  Mtmrejf.        Act.  Byiharfurd,  O.  Moir.       C.  F.  Davidson,  W.  & 
Agent.  Alt.  P»  Bobertton  and  Anderson,        J,  S,  Robertson,  W,  S.  Agent. 

-   T.  Clerk. 

B. 


SECOND  DIVISION. 
No.  CXXXII.  12^  June  1835. 

Sir  JAMES  GABDINEB  BAIBD  and  his  Curators 

agaimt 

PATBICK  NEILL. 

FoBuc  Burden.  —  Land-Tax,  Bedrmption  of.  —  Stat.  42» 
Geo.  hi.  c.  116. — Entail. — Fraud. — Founds  in  an  action  of 
reduction  of  a  sale  of  part  of  an  entailed  estate  Jbr  redemption  of  the 
land'^axj  that  the  circumitance  of  its  not  having  been  stated  in  the 
original  petition  to  the  Courts  either  that  the  lands  proposed  to  be  sold 
(which  exceeded  the  value  of  the  land-tax  J  could  not  be  divided  with^ 
out  lossj  or  that  the  sale  of  the  whole  would  be  more  eligible  than  of 
an  adequate  part  only^  did  not  create  an  objection  fatal  to  the  sale^  in 
respect  it  was  to  be  inferred^  from  the  circumstances  set  forth  in  the 
petition^  that  the  facts  were  soy  and  that  this  was  also  deducibkfrom 
the  proof  adduced. 

Found  by  the  Lord  Ordinary  and  by  the  Courts  that  the  defender j  the 
representative  of  an  onerous  purchaser^  could  not  be  affected  by  any 
allegations  of  fraud  in  the  application  for  a  warrant  to  sell  the  lands^ 
or  in  the  proceedings  under  tV,  whereby  the  Courts  in  granting  the 
warranty  may  have  been  deceived  or  misled.  (2.)  That  it  is  suffix 
VOL.  X.  2  Y  . 
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12  June  1835.     dent  inHmoHon  of  the  petition  to  the  Court  for  a  warrant  to  seU&e 
^■^V^^        krnds^  if  it  is  made  to  the  nearest  substitute  heir  of  entail  tcho  is  of 

NeiJi/    ^  ^'       lawfid  age^  and  resident  in  Great  Britain,  it  not  being  alleged  thai 

there  was  any  nearer  substitute  heir  then  of  lawful  age,  and  resident 

in  Great  Britain.     (3.)  That  it  is  not  a  relevant  ground  of  reduo' 

tion,  that,  at  the  date  of  the  warrant  of  sale,  the  upset  price  was  not 

fixed  by  the  Court,  but  left  blank  in  the  articles  of  roup  ;  ike  Cowrt 

having  authorised  a  trustee  to  fix  the  upset  price,  of  whose  lummui- 

tion  they  had  previously  approved.     (4.)   That  the  omission  id  pay 

the  price  into  the  Bank  of  England,  before  a  disposition  vhu  granted 

to  the  purchaser,  affords  no  sufficient  ground  ofr'ediktion  in  a  ques' 

tion  with  an  onerous  purchaser.     (5.)  That  the  sale  never  having 

been  reported  to  the  Court,  or  approved  of  by  the  Court,  does  notam' 

stitute  a  statutory  nidlity,  where  the  prodeedings  are  otiterunse  regtt' 

lar.     (6.)  That  the  provisions  oftJie  statutes  54.  Geo.  HI.  c  173, 

§  12,  and  57.  Geo.  III.  c.  100,  §  25,  do  not  apply  to  the  case  of  a 

fundamental  error  in  the  execution  of  the  act  42.  Geo.  UL  c  116. 

Important  distinction  between  Elliofs  case  and  the  present. 

Bt  the  42d  Geo.  III.  c.  116,  which  consolidates  the  several  acts 
relating  to  the  redemption  and  sale  of  the  land-tax,  it  is  enacted, 
under  sect  61,  *  That  where  any  heir  of  entail  in  possession  of.  an 

*  entailed  estate  in  Scotland,  or  his  or  her  tutor  or  tutors,  or  where 
'  he  or  she  is  an  idiot  or  lunatic,  his  or  her  curator  or  curators  mean 

*  to  sell  part  of  the  said  estate,  to  purchase  the  land-tax  of  the  estate 

*  in  terms  of  this  act,  it  shall  be  competent  and  requisite  for  him, 

*  her  or  them,  to  apply  by  petition  to  the  Court  of  Session,  stating 

*  the  amount  of  the  land-tax  payable  out  of  the  said  estate,  which 
'  part  of  the  estate  it  is  proposed  to  sell,  and  the  rent  or  annual  va- 

*  lue  of  that  part  of  the  estate ;  and  praying  the  Court,  upon  the 

<  allegations  on  these  points  being  proved  to  the  satisfaction  of  the 
^  Court,  and  it  being  shewn  that  the  sale  of  the  part  of  the  estate 

<  proposed  to  be  sold  will  not  materially  injure  the  residue  of  the 

<  estate  remaining  unsold,  and  that  the  part  so  proposed  to  be  sold 

<  is  proper  (considering  all  circumstances)  to  be  sold  for  the  pnr- 

*  pose  aforesaid,  to  authorise  such  sale  to  proceed,  in  manner  herein 
^  after  enacted ;  and  the  Judges  of  the  said  Court  are  hereby  au- 

<  thorised  and  required  to  order  such  petitions  to  be  intimated  upon 

<  the  walls  of  the  Outer  and  Inner  House  of  the  said  Court,  in 

<  common  form,  for  ten  sederunt  days,  and  also  to  be  advertised 

<  weekly,  for  two  weeks  successively,  in  the  Edinburgh  Gazette ; 
'  which  intimation  and  advertisement  shall  be  a  valid  and  effectual 
'  intimation,  advertisement  and  service,  to  all  intents  and  purposes, 

*  as  much  as  if  the  said  petition  had  been  personally  intimated  to, 
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or  senred  upon  all  persons  having  or  pretending  to  have  any  in-  12  June  1835. 
terest  with  regard  to  the  said  estate,  as  substitute  heirs  of  entail,    ^^y^"^ 
creditors  on  the  said  estate,  or  in  any  other  way  or  character  what-  ^'^J^f'*  ^^' 
ever ;  and  such  intimation  being  duly  made,  the  Court  shall  pro- 
ceed summarily  in  the  matter,  and  shall  authorise  the  sale  of  that 
part  of  the  estate  which  the  petitioner  or  petitioners  are  willing 
to  sell,  which  the  Court  thinks  ought  to  be  sold  for  the  purpose 
above  mentioned,  and  against  the  sale  of  which  no  su£5cient  rea* 
son  is  stated  by  any  person  having  interest ;  and  the  e:itract  of  the 
decree  of  the  Court  authorising  the  sale  shall  be  sufficient  autho- 
rity to  the  Commissioners  acting  under  this  act  to  carry  on  the 
sale  in  the  manner  herein  directed.' 

Sect  63,  *  That  if  any  £Eurm,  lands  or  tenements  usually  possess- 
ed together,  shall  be  proposed  to  be  sold  under  the  provisions  of 
this  act,  which  shall  be  more  than  sufficient  for  that  purpose ;  and  it 
shall  q>pear  to  the  Court  of  Session,  either  from  the  detached  situa- 
tion of  such  farm,  lands  or  tenements,  or  from  any  other  circum- 
stances, that  such  fiirm,  lands  or  tenements  cannot  be  divided,  in 
order  that  an  adequate  part  thereof  may  be  sold  without  loss  to 
the  parties  interested,  or  that  the  sale  of  the  whole  of  such  farm, 
lands  or  tenements  would  be  more  eligible  or  advantageous  to 
the  said  entailed  estate,  and  to  the  successive  substitute  heirs  of 
entail  in  their  order,  it  shall  be  competent  and  lawful  for  the 
said  Court  of  Session,  in  like  manner  as  it  is  authorised  to  pro- 
ceed in  other  cases  by  this  act,  (due  notice  having  been  g^ven 
to  the  next  substitute  heir  of  entail,  being  of  lawful  age,  and 
resident  within  Great  Britain,  of  such  proposal  to  sell  and  dis- 
pose of  such  farm,  lands  or  tenements,)  to  direct  and  authorise  the 
sale  of  the  whole  of  such  fiEurms,  lands  or  tenements ;  and  ,the  sur- 
plus money,  after  purchasing  stock  sufficient  to  redeem  such  land- 
tax,  and  paying  and  discharging  the  costs  and  expenses  attending 
the  sale  thereof,  shall,  with  the  interest  and  annual  produce  there- 
of^  be  applied  and  disposed  of  under  the  direction,  and  with  the 
approbation  oi  the  said  Court,  in  the  same  manner  as  herein  is  di* 
rected  with  respect  to  the  eventual  surplus  arising  from  sales,  when 
DO  more  has  been  exposed  to  sale  than  is  judged  adequate  to  the 
redemption  of  such  land*tax.' 

And  under  sect.  65,  ^  That  where  any  such  sale  shall  be  autho- 
rised by  the  Court  of  Session,  the  same  shall  be  carried  on  by 
public  auction,  at  such  time,  and  on  such  notices  as  the  said  Court 
shall  from  time  to  time  direct :  And  farther,  that  previous  to  any 
sale  to  be  made  in  the  terms,  and  by  virtue  of  the  powers  required 
and  given  by  this  act,  the  Court  of  Session  shall  cause  articles  ol 
sale  to  be  dn^wn  in  the  usual  forms  required  by  the  law  of  Scot- 
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land,  for  making  such  sale  effectual,  and  whereby  the  purchaser 
shall  be  taken  bound  to  pay  the  price  to  a  trustee,  to  be  named 
by  the  person  or  persons,  in  whose  name,  and  for  whose  behoof, 
the  sale  or  sales  is  or  are  carried  on ;  and  which  trustee  shall  be 
approved  of  by  the  said  Court,  and  shall  find  security,  to  their 
satisfaction,  that  the  sum  or  sums  of  money  to  be  paid  to  him  by 
the  said  purchaser  or  purchasers  shall  be  duly  and  faithfully  ap- 
plied in  the  manner,  and  for  the  purposes  herein  enjoined  and  di- 
rected :  And  farther,  that  the  said  trustee,  upon  receipt  of  the  said 
price  or  prices,  shall  be  furthwith  bound  to  pay  the  said  money 
into  the  Bank  of  England,  to  be  there  placed  to  the  account  of  the 
Commissioners  for  the  Reduction  of  the  National  Debt,  to  be  by 
them  applied  in  the  manner  and  for  the  purposes  directed  and  spe- 
cified by  this  act ;  and  the  receipt  of  the  cashier  or  the  cashiers  of 
the  bank  shall  be  a  full  and  a  sufficient  discharge  to  the  said  trustee, 
and  to  the  said  purchaser  or  purchasers,  for  the  sum  or  sums  of  mo- 
ney so  agreed  to  be  paid  by  him,  her  or  them,  in  manner  foresaid ; 
and  which  purchaser  or  purchasers,  upon  payment  of  the  sum  or 
sums  by  the  said  trustee  into  the  Bank  of  England  as  aforesaid, 
shall  be  entitled  to  demand  and  obtain  from  the  said  heir  of  en<- 
tail,  or  other  person  or  persons,  in  whose  name,  or  at  whose  in- 
stance, or  for  whose  behoof  the  sale  or  sales  is  or  are  carried  on, 
such  disposition,  conveyance,  or  other  title  to  the  subjects  so  sold, 
containing  all  usual  and  necessary  clauses  for  rendering  complete 
the  right  to  the  same,  in  favour  of  the  said  purchaser  or  purchasers^ 
under  the  direction  of  the  said  Court.' 
In  February  1804,  Sir  James  Gardiner  Baird,  the  grandfather  of 
the  pursuer,  presented  a  petition  to  the  Court  of  Session,  narrating 
the  above  clauses  in  the  statute,  for  warrant  to  sell  the  lands  of 
Damside  and  Factorspark,  part  of  the  entailed  estate  of  Saughton- 
hall,  for  reduction  of  the  land-tax.  The  petition  stated  the  amount 
of  the  land-tax  payable  out  of  the  estate ;  the  rental  of  the  lands  pro- 
posed to  be  sold ;  that  they  were  then,  and  usually  let  together ;  that 
they  were  detached  from  the  rest  of  the  estate ;  that  they  were  the 
most  proper  part  to  be  sold ;  and  that  the  sale  of  them  would  not 
injure  the  remainder  of  the  estate ;  but  did  not  state  eitlier  that  these 
lands  could  not  be  divided  without  loss,  or  that  the  sale  of  the  whole 
would  be  more  eligible  than  of  such  part  only  as  might  be  adequate 
to  the  redemption  of  the  land-tax.  The  petition  was  accompanied 
with  a  certificate  of  intimation  by  Robert  Baird,  Esq.  of  Newbyth^ 
as  nearest  substitute  heir  of  entail  of  lawful  age.  The  petition  ha^^ 
ving  been  intimated  in  the  usual  way,  the  Court,  on  2d  June  1804, 

*  allow  the  petitioner  to  prove,  prout  de  jure,  the  amount  of  the 

*  land-tax  payable  to  the  public  for  the  year  1798»  out  of  the  en« 
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<  tailed  estate  mentioned  in  the  petition,  the  rent  or  annual  value  of  12  June  18d& 

*  the  lands  proposed  to  be  sold  for  redeeming  the  said  land-tax,  if    ^^^v^^ 

*  these  lands  can  be  sold  without  injury  to  the  remainder  of  the  en-  ^^^i'    ^ 
^  tailed  estate,  and  if  they  are  the  most  proper  part  of  the  estate  to 

*  be  sold  for  the  above  purpose,  all  circumstances  considered,  all  iii 

*  terms  of  the  statutes  made  in  that  behalf.' 

A  proof  having  been  accordingly  led,  and  reported  along  with 
prepared  articles  of  roup,  and  a  trustee  with  a  cautioner  nominated 
by  the  petitioner,  for  executing  the  purposes  of  the  act,  the  Court* 
on  11th  July  1804,  *  find  it  sufficiently  instructed  that  the  land- 
tax,  payable  out  of  the  lands  and  estate  of  Saoghtonhall,  in  pos- 
session  of  the  petitioner  as  heir  of  entail  thereof,  amounts  to 
L.277  :  18  :  8  Scots,  or  L.23  :  3  :  2^^  sterling :  find  it  proven 
that  the  yearly  rent  of  the  lands  of  Damside  and  Factorspark,  the 
part  of  the  estate  of  Saugbtonhall  proposed  to  be  sold,  and  at 
present  under  lease  to  Mr  William  Inglis,  writer  to  the  signet, 
for  nineteen  years  after  Martinmas  1801,  amounts  (after  con- 
verting the  articles  of  rent  payable  in  kind  at  the  rates,  and  de* 
ducting  the  public  burdens  as  specified  in  the  foresaid  state,)  to 
L.40  :  16  :  iy^^  sterling :  find  it  instructed  that  these  lands  can 
be  sold  without  injury  to  the  remaining  part  of  the  estate ;  and 
that,  considering  all  circumstances,  they  are  the  most  proper  parts 
of  the  said  estate  to  be  sold  for  redemption  of  the  land-tax  there^i^ 
of:  approve  of  the  Honourable  Henry  Erskine,  advocate,  to  be 
trustee,  and  of  Mr  Henry  David  Inglis,  advocate,  as  his  cautioner, 
for  the  due  execution  of  the  trust ;  and  likewise  approve  of  the 
proposed  articles  and  conditions  of  roup,  and  appoint  them  to  be 
identified  by  the  said  trustee,  and  by  the  clerk  to  the  process ; 
and  grant  warrant  to  and  authorise  the  petitioner  and  his  said  trus-» 
tee  to  sell  the  foresaid  lands  of  Damside  and  Factorspark,  by 
public  auction,  in  terms  of  the  statute  founded  on  in  the  petition, 
and  of  the  foresaid  articles  and  conditions  of  roup,  and  to  fix  the 
upset  price  thereof :  appoint  the  sale  to  proceed,'  &c. 
The  lands  were  purchased  by  Mr  William  Inglis,  writer  to  the 
signet,  for  L.1420,  who,  besides  being  the  tenant  of  the  lands,  and 
the  only  witness  to  their  value,  was  alleged  to  be  the  confidential 
agent  of  Sir  James  Gardiner  Baird  at  the  date  of  the  sale*     Mr 
Inglis  shortly  afterwards  sold  the  lands  for  L.d000  to  Mr  William 
Laing,  from  whose  trustee  they  were  purchased  by  the  defender's 
father  for  £.3526,  5s.,  from  whom  they  descended  to  the  defender^ 
in  whose  possession  they  now  are. 

In  August  1831,  the  present  action  of  reduction-improbation 
was  brought  to  set  aside  the  sale  in  1804,  and  subsequent  titles,  on 
the  grounds,  h  That  the  petition  to  the  Court  for  warrant  to  sell 
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12  June  1635.  the  lands  in  questiony  and  the  proceedings  under  it^  were  devised 
^^"^V^*^    and  carried  through  by  collusion  between  the  original  seller  and 
^^eSr*  ^^  purchaser,  for  their  own  advantage,  and  to  the  prejudice  of  the  suc- 
ceeding heirs  of  entail ;  and,  11.  That  the  proceedings  were  not  in 
compliance  with  the  provisions  and  conditions  of  the  act  of  Par- 
liament, in  respect,  1.  That  the  sale,  which  was  a  sale  of  more 
land  than  was  necessary  for  the  redemption  of  the  land*taz  affecting 
the  estate,  was  not  authorised  by  the  6dd  section  of  the  statute^  the 
condition  of  such  sale  being,  that  the  next  substitute  heir  of  entail 
should  be  of  lawful  age,  and  resident  in  Great  Britain ;  whereas,  in 
the  present  case,  the  next  substitute  heir  of  entail  to  the  proprietor 
in  possession  was,  at  the  time  of  the  sale,  a  minor,  and  resident  in 
France.     2.  That  it  was  not  stated  in  the  petition,  or  offered  to  be 
established  by  proof,  that  the  lands  proposed  to  be  sold  could  not  be 
divided  without  loss,  or  that  the  sale  of  the  whole  was  more  eligible 
than  the  sale  of  a  part  only  adequate  to  the  redemption  of  the  land- 
tax.   3.  That  the  upset  price  of  the  lands  was  not  fixed  by  the  CSoort 
when  they  granted  warrant  of  sale,  but  was  left  blank  in  the  articles 
of  roup.    4.  That  the  price  was  not  paid  to  the  statutory  trustee^ 
nor  by  him  into  the  Bank  of  England,  before  granting  a  disposition 
to  the  purchaser,  nor  otherwise  applied  in  terms  of  the  statute.    5. 
That  the  sale  and  subsequent  procedure  were  never  reported  to  nor 
approved  of  by  the  Court. 

In  defence  against  the  action  Mr  Neill  pleaded — That,  with  the 
exception  of  the  allegation  of  fraud,  the  whole  grounds  of  rednction 
resolved  into  an  averment,  that  the  Court  had  committed  an  error 
in  judgment  in  the  application  of  the  statute ;  which  however  was 
not  true,  the  whole  statutory  requirements  having  been  duly  ob- 
served, but  even  if  triie,  was  irrelevant  to  set  aside  the  defendei^s 
tide  as  feudal  proprietor  of  the  lands  in  question,  as  successor  to 
an  onerous  purchaser ;  that  the  allegation  of  fraud  was  not  compe- 
tent against  him ;  and,  moreover,  that  the  grounds  of  reduction,  so 
f&r  as  proceeding  upon  supposed  errors  imputed  to  the  Court,  were 
excluded  by  the  statutes  54.  Geo*  III,  c.  178,  sec.  12,  and  57. 
Geo.  Ill,  c.  100,  sec.  25. 

On  17  th  December  1883,  the  Lord  Ordinary  pronounced  Aw 
interlocutor : 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and 
*  heard  parties'  procurators  thereon,  and  thereafter  made  avisandom^ 

<  and  particularly  considered  the  proceedings  under  which  the  sale 

<  sought  to  be  reduced  took  place,  and  the  statutes  and  other  autho- 

<  rities  referred  to  by  the  parties,  finds,  Imo,  That  the  defender, 
^  Patrick  Neill,  cannot  be  affected  by  any  allegations  of  fraud  in 
^  the  application  for  a  warrant  to  sell  the  lands  in  question,  or  in 
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*  the  proceedings  under  it»  whereby  the  Court  of  Session,  in  granting  12  June  1835. 
'  the  warranty  may  have  been  deceived  or  misled ;  and  sustains  the    ^'*'^V^^ 

^  defences  of  the  said  Patrick  Neill,  in  so  £Eur  as  the  conclusions  of  f^^*  ^^ 
^  the  summons,  as  directed  against  him,  are  laid  on  any  such  ground : 

*  finds,  2da,  That,  according  to  a  sound  construction  of  the  statute 

<  42.  Geo.  III.  c.  116,  §  63,  the  notice  to  Robert  Baird,  Esq.  of 

<  Newbyth,  *  as  nearest  substitute  heir  of  entail  of  lawful  age,' 
'  of  which  evidence  was  produced  in  the  Court,  was  due  notice,  in 

*  terms  of  the  statute,  <  to  the  next  substitute  heir  of  entail,  being  of 
<<  lawful  age,  and  resident  within  Great  Britain,'  it  not  being  alleged 

<  that  there  was  any  nearer  substitute  heir  then  of  lawful  age,  and 

*  resident  in  Great  Britain ;  and  repels  the  plea  of  the  pursuer,  that 

*  the  statute  does  not  authorise  any  sale  to  be  made  under  the  68d 

*  section,  in  the  case  of  the  heir  next  in  succession  to  the  proprie** 

<  tor  in  possession  not  being  of  lawful  age,  or  not  being  resident  in 

<  Great  Britain :  finds,  Stioj  That  as  the  interlocutor  of  the  Court 

*  granting  warrant  of  sale  appointed  the  late  Honourable  Henry 
^  Erskine  to  be  trustee,  as  required  by  the  statute,  and  expressly 

*  authorised  him  to  fix  the  upset  price  to  be  inserted  in  the  articles 

*  of  roup,  and  as  the  statute  contains  no  injunction  that  the  upset 

*  price  shall  be  fixed  by  the  Court  itself,  no  relevant  ground  of  re- 

*  duction  arises  in  a  question  with  the  defender  as  an  onerous  pur* 

*  chaser,  from  the  fiEU^t,  that,  at  the  date  of  the  warrant  of  sale,  the 

*  upset  price  had  not  been  determined,  but  stood  blank  in  the  arti- 

<  des  of  roup :  finds,  4tOf  That  the  petition  for  obtaining  the  war« 

<  rant,  though  it  stated  that  the  lands  had  been  usually  let  together, 

<  and  were  detached  and  separated  from  the  other  parts  of  the  es- 

*  tate,  did  not  set  forth,  either  that  ^  they  could  not  be  divided,  in 
<<  order  that  an  adequate  part  thereof  might  be  sold  without  loss  to 
<<  the  parties  interested,'  or  that  the  sale  of  the  whole  <  would  be 
«<  more  eligible  and  advantageous  to  the  said  entailed  estates,  and 
«  to  the  successive  substitute  heirs  of  entail,  in  their  order;'  that 

*  the  proof  allowed  by  the  Court  bore  no  distinct  reference  to 
«  tiiis  point,  as  in  a  sale  under  the  6dd  section  of  the  statute,  but 

*  simply  referred  to  the  question,  *  if  these  lands  can  be  sold  with- 
*^  out  injury  to  the  remainder  of  the  entailed  estate ;  and  if  they  are 
«<  the  most  proper  parts  of  the  estate  to  be  sold  for  that  purpose,  all 
^  oircumstances  considered,'  apparentiy  in  reference  to  a  sale  un- 

<  der  the  61st  section  only :  That  the  proof  adduced  bore  only,  that 
*^  the  lands  can  be  sold  without  prejudice  to  the  remainder  of  the 
^*  petitioner's  entailed  estate ;  and  further,  that,  all  circumstances 
*<  considered,  particularly  the  detached  situation  of  these  lands  from 
**  the  other  parts  of  the  estate,  they  are  the  most  proper  parts  of 
«( the  petitioner's  estate  to  be  sold  for  the  purpose,'  &c. ;  and  that 
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12  June  1835.  <  the  interlocutor  of  tbe  Court,  granting  warrant  of  sale,  merely 

^^■^V^    **  finds  it  instructed,  that  these  lands  can  be  sold  without  injurj 

v!*Neill?'  ^*  "  ^  ^^^  remaining  part  of  the  estate ;  and  that,  considering  all  cir- 

^<  cumstances,  they  are  the  most  proper  parts  of  the  said  estate  to 

<<  be  sold  for  redemption  of  the  land-tax  thereof:'  Therefore  findss 

<  that,  according  to  the  record  of  the  judgment,  and  under  the  pro- 

*  ceedings  as  raised  by  the  petitioner,  the  Court,  before  pronoun- 
^  cing  the  interlocutor,  had  not  before  them  any  evidence  that  the 

<  farms,  lands  or  tenements  thereby  appointed  to  be  sold,  could  not 
^  be  divided,  so  that  an  adequate  part  only  might  be  sold,  nor  any 

*  evidence  that  the  sale  of  the  whole  of  any  such  fivms,  lands  or 

*  tenements,  would  be  more  eligible  and  advantageous  to  the  en- 

<  tailed  estate,  and  to  the  successive  substitute  heirs  of  entail,  than 
^  the  sale  of  a  part  thereof  only :  finds,  5tOf  That  the  residue  of  the 
'  price,  as  well  as  the  sum  necessary  for  relieving  the  land-tax, 

*  ought  to  have  been  paid  into  the  Bank  of  England  before  a  dis- 

*  position  was  granted  to  the  purchaser,  and  that  it  was  not  so  pud  in 

<  this  case ;  but,  in  respect  of  the  decision  of  the  House  of  Lords, 

*  in  the  case  of  the  Earl  of  Wemyss  against  Montgomery,  finds^ 

*  that  no  sufficient  ground  of  reduction  arises  on  that  omission  in 
^  a  question  with  an  onerous  purchaser:  finds,  6to,  That  the  sale 

*  in  question  never  was  reported  to  the  Court,  or  approved  of  by 

*  them ;  and  that,  though  no  statutory  nullity  might  arise  on  that 
^  ground,  if  the  proceedings  had  otherwise  been  regular,  it  forms  a 

<  material  defect  in  the  title  of  the  purchaser,  where  the  statutory 

<  provisions  in  other  respects  have  not  been  observed :  finds,  That 
-<  neither  the  provision  of  the  act  of  the  54th  Geo.  III.  c.  173,  §  12, 

<  nor  that  of  57th  Geo.  III.  c.  100,  §  25,  applies  to  the  case  of  a 

<  fundamental  error  in  the  execution  of  the  statute :  Therefore,  and 
'<  specially,  in  respect  of  the  matters  set  forth  in  the  fourth  finding 

*  above  expressed,  repels  the  defences,  and  reduces,  decerns  and 
^  declares,  in  terms  of  the  reductive  conclusions  of  the  libel ;  re- 
^  serving  to  the  defenders  their  claims  for  repetition  of  the  price 

<  from  the  pursuer,  in  so  far  as  any  part  of  it  was  applied  to  redeem 

<  the  land-tax,  or  to  discharge  burdens  which  affected,  or  might 

<  have  been  made  to  affect,  the  entailed  estate,  or  the  pursuer, 

<  reserving  also  to  the  defender  any  claims  for  ameliorations  made 

<  on  the  lands,  and  to  the  pursuer  his  objections,  as  accords ;  and^ 

<  finally,  reserving  to  the  pursuer  his  claim  for  repetition  of  the 

<  rents,  and  to  the  defenders  their  objections  thereto,  as  accords ; 
^  and  appoints  parties'  procurators  to  be  farther  heard  on  all  these 

<  and  any  other  points  of  the  cause :  Finds  no  expenses  due  to  either 

*  party.' 

J^ote. — ^  Some  of  the  points  in  the  interlocutor  may  require  a 
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^  little  explanation.    1.  The  pursuer  endeavoured  to  make  out,  by  13  June  1835. 

-*  a  deduction  from  the  series  of  statutes  for  the  redemption  4rf  the  ^"^V^ 
land-tax,  particularly  38th  Geo.  III.  c.  60,  §  26,  32d  and  89th  ^•^^UJ^'^'  ^^ 
Geo.  IIL  c  6,  §  29,  89th  Geo.  III.  c.  40,  §  6,  and  the  material 
act,  42d  Geo.  III.  c  116,  §  68,  that  the  words,  <  the  next  substi- 
<  tute  heir  of  entail  beinff  of  lawful  age^  were  meant  to  designate 
specifically  the  next  existing  heir,  whether  of  age  or  not,  and^to 
impose  it  as  a  condition^  without  which  uo  sale  of  such  lands,  (undeir 
the  63d  section,)  beyond  what  was  necessary  for  redemption  of 
the  liEind-tax,  could  be  made  at  all ;  that  the  next  heir  should  be 
of  lawful  age,  and  resident  in  Great  Britian.  He  urged,  that, 
by  dSth  Geo.  Ill,  no  sale  of  that  kind  was  allowed ;  that  by 
the  39th  Geo.  III.  c«  6,  such  sales  were  permitted,  but  only 
voitk  the  consent  of  the  next  heir  interested ;  that  this  still  remains 
the  rule  for  England ;  and  that  it  being  a  great  stretch  to  allow 
the  same  thing  in  Scotland,  on  notice  only^  the  clauses  in  the  39th: 
Geo.  III.  c.  40,  and  42d  Geo.  III.  c*  1 16,  must  be  construed  to 
mean,  that  no  sale  of  the  kind  shall  take  place,  unless  the  next 
immediate  heir  himself  is  of  age,  resident  in  Britain,  and  received 
notice.  There  is  a  good  deal  of  plausibility  in  this,  but  the  Lord 
Ordinary  cannot  enter  into  it.  He  thinks  it  very  clear,  tha^ 
whether  the  act  39th  Geo.  III.  c.  6,  may  in  any  sense  be  a  sta- 
tute for  the  empire  or  not,  its  provisions,  and  particularly  the  29th 
section,  do  not  at  all  iqpply  to  entailed  estates  in  Scotland.  The 
Court  of  Session  is  not  mentioned  in  it ;  and  no  sale  in  Scotland 
could  possibly  have  taken  place  under  it,  consistently  with  the  38th 
Geo.  III.  Then  the  act  c  40.  of  the  same  Session  was  passed, 
specially  for  extending  and  enlarging  that  act  of  d8th  Geo.  Ill,  as 
to  estates  in  Scotland;  and  in  it  the  provision  as  to  notice  to  the 
next  heir  of  entail  is  essentially  different  in  principle  from  that 
with  regard  to  rights  of  remainder  and  reversion  in  England,  as  ex- 
pressed in  c.  6.  The  reason  of  the  difference  probably  is,  that 
there  is  a  vested  estate  in  the  next  remainder  man,  which  it  wad 
thought  impossible  to  affect  beyond  the  necessity  of  the  case,  with- 
out his  consent;  and  on  the  other  hand,  no  heir  of  entail  in 
Scotland,  having  a  vested  estate,  but  all  the  heirs  having  equally 
dijvs  creditij  notice  to  the  next  heir,  who  might  be  of  lawful  age, 
and  resident  in  Britain,  was  thought  sufficient.  The  Lord 
Ordinary,  therefore,  construes  the  words,  *  being  of  lawful  age,'  &c. 
as  equivalent  to  *  who  is,'  &c.  and  not  as  importing  *  if  he  is,'  or 
*  provided  he  is ;'  and  he  comes  to  this  conclusion  the  more  readily, 
because,  though  the  point  occurred  in  the  case  of  Elliot,  it  is  evi- 
dent that  the  Court  did  not  go  into  the  pursuer's  view  of  it.  The 
act  10.  Geo.  III.  c.  51,  has  a  different  principle.     It  certainly 
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.Gardiner,  &Ct 
V,  NeUl. 


does  designate  Uie  next  stAdiiule  absolutely  if  in  Britain ;  bat  if 
he  is  abroad,  it  allows  nodee  to  the  nearest  male  relation  by  his 
&ther, 

<  2.  In  the  case  of  EUioij  the  Court  thought  it  a  blot  that  the 
upset  price  had  been  filled  up  in  a  particular  manner,  having  been 
blank  when  the  articles  were  approved  of.  But  the  interlocator 
is  laid  expressly  on  the  ground,  diat  that  thing  was  done  <  by  aome 

^  private  authority,  wUhaut  any  wixrrantjr<nn  the  OmrtJ     The  fiict 
is  otherwise  in  this  case. 

<  8.  In  the  fourth  finding,  the  Lord  Ordinary  has  proceeded  en- 
tirely on  the  judgments  of  the  Court  and  the  House  of  Lords  in 
the  case  of  Elliot ;  and  he  has  adopted  the  very  words  of  the  latter. 
He  cannot  distinguish  the  cases.  The  points  in  the  petidon,  in 
the  interlocator  allowing  the  proof,  in  the  proo^  and  in  the  inteiv 
locutor  authorising  the  sale,  were  substantially,  (and  in  the  inter- 
locutors nearly  verbadm,)  the  same  as  in  this  case.  The  essentU 
error  in  both  is,  that  the  points  to  which  die  proof  and  interlocutor 
apply,  are  those  belonging  to  a  sale  under  the  61st  secdon,  even 
the  detached  situation  of  the  £Burm  (not  alluded  to  in  eidier  interior 
cutor)  being  only  stated  as  a  cireumdanee  to  shew,  according  to 
ikat  sediont  that  the  sale  would  be  without  injury  to  the  estate, 
and,  on  the  whole,  the  most  eligible.  But  there  is  no  applicadon 
of  that,  or  any  thing  else,  to  the  specific  point  of  the  63d  section, 
diat  the  lands  cannot  be  divided^  or  that  it  is  mare  eligible  to  sell 
die  whole  than  a  part  The  Lord  Ordinary,  dierefore,  finds  him- 
self bound  to  follow  implicitly  so  precise  a  precedent  as  that  of 
Elliot 

<  The  other  points  require  litde  pardcnlar  nodce.  It  mig^ht  be 
proper  to  state,  that  in  the  case  Sir  James  Montgomery,  there  is 
no  doubt  that  the  price  was  not  paid  into  the  Bank  of  England 
according  to  the  terms  of  the  statute,  and  that  this  point  was  strong- 
ly urg^d  in  the  House  of  Lords,  though  the  report  does  not  bring 
it  out  With  regard  to  the  acts  54.  and  57.  Geo.  Ill,  the  pro- 
vision of  the  54th  is  much  the  strongest,  and  the  nearest  to  die 
point  here  sought  by  the  defenders.  But  that  act  was  fully  befitire 
the  House  of  Lords  in  deciding  the  case  of  Elliot ;  and  neither 
could  they  be  ignorant  of  that  of  the  57th,  which  has  fully  more 
relation  to  England  than  Scotland. 

^  The  Lord  Ordinary  has  thought  it  his  duty  to  decide  oo  all 
points  put  in  issue,  though  he  is  aware  that  a  more  general  form 
of  interlocutor  is  more  convenient  But  when  the  cause  is  to  go 
to  review,  it  is  impossible  to  waive  points  as  unnecessary  to  be 
dedded  without  leading  to  a  double  discussion.' 
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Both  parties  haTing  reclaimed^  the  Court  (6th  Feb.  1634)  ordered  12  June  1835. 
casesu  The  pursaeri  in  his  case,  ai^ed  the  whole  of  the  points  found    ^^^v^»^ 
both  for  and  against  him  in  the  Lord  Ordinary's  interlocutor.    The  f  "NduT'  **"' 
argument  in  the  defender's  case  was  confined  to  the  fourth  finding 
in  tiiat  interlocutor,  upon  which  alone  it  was  understood  that  the 
Court  entertained  doubts.      Thereafter,  on  3d  July  I834»  their 
LtM'dships  directed  the  cases  and  whole  record  to  be  laid  before  the 
other  Judges,  for  their  opinioui [whether  the  interlocutor  of  the  Lord 
Ordinary  ought  to  be  adhered  to.     The  following  opinion  was  re- 
turned by  Lords  Presidenij  GilUeSf  Mackenzie  and  Corehome : 

The  Court  of  Session  being  entrusted  by  the  Legislature  widi  Opinion  of 
the  duty  of  superintending  sales  of  entailed  property  for  redemption  ^^'T^!!^ 
of  the  land-tax,  it  is  clear,  that  if  the  proceedings  are  not  conducted 
in  the  manner  prescribed  by  the  statute,  the  Court  exceed  their 
powers,  and  the  sale  must  be  null,  even  in  a  question  with  a  bona 
fide  purchaser.  On  the  other  hand,  if,  in  the  exercise  of  the  powers 
conferred  upon  them,  the  Court  commit  an  error  of  judgment  in  a 
matter  on  which  they  are  directed  to  judge,  a  purchaser,  if  not  in 
mala  fide,  is  in  safety  to  rely  on  the  decree.  This  principle  is  dis- 
tinctly explained  by  Lord  Eldon,  in  a  passage  dted  by  the  defender 
from  his  Lordship's  judgment  in  the  case  of  the  Earl  of  Wemyss 
against  Montgomery. 

The  procedure  in  the  sale  under  challenge  appears  to  us  to  have 
been  in  conformity  with  the  injunctions  of  the  statute  42.  Geo.  IIL 
c.  116.  By  the  6l8t  section  of  that  statute,  the  Court  are  author- 
ised to  direct  a  sale  of  a  part  of  the  estate  that  may  be  judged  ade- 
quate to  the  redemption  of  the  land-tax.  By  the  6Sd  section  they 
are  authorised,  in  certain  circumstances,  to  direct  a  sale  of  a  part  more 
than  sufficient  for  that  purpose ;  and  the  mode  is  pointed  out  in 
which  the  surplus  money,  after  redemption  of  the  tax,  is  to  be  dis- 
posed of.  In  neither  alternative  does  the  statute  prescribe  the  form 
in  which  the  petition  of  the  heir  of  entail  shall  be  drawn,  or  the 
words  in  which  the  judgment  of  tlie  Court  shall  be  expressed. 

In  this  case,  which  was  a  sale  of  a  part  of  the  estate  more  tbaa 
adequate  to  the  redemption  of  the  land-tax,  the  petition  properly 
recites  both  the  61st  and  63d  section  of  the  statute ;  certain  pro- 
visions in  the  former  being  applicable  to  the  latter  also.  Further, 
it  sets  forth  the  amount  of  die  land-tax  to  be  redeemed,  and  the 
rent  of  the  lands  proposed  to  be  sold. 

If  any  fiirm,  lands  or  tenements  usually  possessed  t«^iher  are 
proposed  to  be  sold,  under  the  63d  section,  the  Court  are  empowered 
to  authorise  the  sale,  if  it  appears,  either  firom  the  detached  situ- 
ation of  such  form,  lands  or  tenements,  or  any  other  dicnmstance^ 
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12  June  1835.  that  they  cannot  be  divided  without  loss,  or  that  a  sale  of  the  whole 
^""^V^^    is  more  eligible  to  the  parties  interested  than  the  sale  of  a  part.     In 

v,^Seiir  ^'''  ^^^  ^^^^^  Gardiner  Baird's  petition,  it  is  set  forth,  that  the  lands 
— —       proposed  to  be  sold  were  usually  let  together,  and  that  they  were 

Consulted^      then  under  a  lease  of  nineteen  years'  endurance,  sixteen  years  of 

Judges.  which  were  unexpired ;  that  they  were  detached  and  separated  frons 

the  other  parts  of  the  estate  by  the  Water  of  Leith ;  that  the  sale 
would  in  no  respect  injure  the  remainder  of  the  estate ;  that  they 
were  the  most  proper  part  to  be  disposed  of;  and  that  the  sarplus 
money,  after  redeeming  the  tax,  might  be  employed  in  extinctioD, 
pro  tanto,  of  a  considerable  debt  affecting  the  estate.  The  pe- 
tition further  seta  forth,  that  intimation  had  been  made  to  the  next 
substitute  in  terms  of  the  63d  section,  an  intimation  unnecessary 
in  the  case  of  a  sale  under  the  Gist  section* 

Satis&ctory  evidence  of  all  these  averments,  written  and  parole^ 
was  laid  before  the  Court ;  in  particular,  a  plan  was  produced,  ex- 
hibiting the  extent  of  the  farm  proposed  to  be  sold,  ite  detached 
situation,  and  the  mode  in  which  it  was  inclosed  and  intersected ; 
and  judgment  was  finally  pronounced  in  terms  of  the  prayer  of  the 
petition. 

It  is  true  that  neither  the  petition  nor  the  judgment  bears,  in 
express  terms,  that  the  lands  could  not  be  divided  without  loss: 
But  the  statute  does  not  require  that  in  either  the  one  or  the  other 
this  should  be  expressed.  The  petition,  however,  seta  forth  circum- 
stances from  which  the  statute  declares  that  this  may  be  inferred ; 
these  circumstances  are  satisfactorily  proved,  and  the  Court  *  find 
-*  it  instructed,  that  these  lands  can  be  sold  without  injury  to  the 

*  remaining  part  of  the  estate ;  and  that,  considering  all  circom- 

*  stances,  they  are  the  most  proper  parte  of  the  said  estate  to  be 
'  sold/  This  finding  necessarily  implies,  reference  being  had  to 
-die  fiEicte  stated  in  the  petition,  and  to  the  proof  adduced,  that  it 
appeared  to  the  Court  that  the  lands  could  not  be  divided,  or  sold 
separately,  without  loss.  Further,  on  carefully  considering  the 
proof  at  the  present  time,  we  have  arrived  at  the  same  conclusion ; 
and  we  are  of  opinion  that  the  proceedings  were  not  only  correct 
in  point  of  form,  but  that  the  judgment  of  the  Court  was  well 
founded  on  the  merite. 

The  Lord  Ordinary's  interlocutor,  in  all  the  findings  of  which, 
except  the  fourthy  we  entirely  concur,  seems,  from  his  Lordship's 
note,  to  rest  chiefly,  if  not  exclusively,  on  the  judgment  of  Uie 
House  of  Lords  in  the  case  of  Elliot*  We  are  of  opinion  that  that 
case  is  distinguished  from  the  present  in  many  important  particulars. 
The  petition  of  Sir  William  Eliliot  did  not  recite  the  63d  section 
of  the  statute,  or  refer  to  it  expressly  in  any  way ;  and  it  did  not 
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specify  the  amount  of  the  land-tax  to  be  redeemed.    The  intima-  12  June  1835. 
tions  given  of  the  intention  to  sell  related  to  the  6l8t  section  only;    ^^v^^ 
and  the  interlocator  of  the  Court  refers  to  those  intimations  and  to  ^^i]}['^'    ^' 
no  other.     It  appears  that  a  notice  was  given  to  the  next  substi*     ^-^ — 
tute,  but  in  a  manner  altogether  informal  and  inept ;  and  that  that  q^q^^^ 
notice  was  not  before  the  Court  at  the  time  the  proof  was  allowed.  Judges. 
The  Court  therefore  were  led  to  believe  that  the  sale  was  to  pro^ 
ceed  under  the  61st  section ;  and  no  proof  was  either  asked  or  allow- 
ed of  any  circumstance  necessary  to  warrant  a  sale  under  the  63d 
section.     It  was  not  set  forth  by  the  petitioner  that  the  lands  pro- 
posed to  be  sold  were  detached ;  no  plan  was  produced  to  shew  their 
relative  situation,  and  in  &ct  it  is  stated,  in  subsequent  proceedings, 
that  they  lay  in  the  heart  of  the  barony  of  Halrule,  and  cut  the 
barony  in  two.     It  was  not  set  forth,  nor  was  it  proved,  that  they 
were  usually  let  together;  in  fact  none  of  them  had  been  let  to- 
gether previously  to  the  then  subsisting  lease,  and  part  of  them  were 
at  the  time  subset  and  possessed  separately.     The  duration  of  the 
lease  was  not  stated  or  proved ;  and  it  was  concealed  from  the  Court 
that  a  large  grassum  had  been  paid  to  the  landlord.    Thus  it  appears 
that  there  was  no  evidence  before  the  Court  that  the  lands  could 
not  be  divided ;  that  an  adequate  part  might  not  have  been  sold ;  or 
that  a  sale  of  the  whole  was  more  eligible;  and  the  interlocutor 
cannot  be  accounted  for,  except  on  the  supposition  that  the  Court 
had  been  entirely  misled,  and  were  proceeding  on  the  erroneous  sup- 
position that  the  sale  was  to  be  made  under  the  61st  section  of  the 
statute.    If  an  investigation  had  been  instituted  in  that  case  similar 
to  the  investigation  which  took  place  in  the  present,  it  would  have 
appeared  at  once  that  the  proposed  sale  was  a  palpable  and  gross 
finud  against  the  substitute  heirs,  and  utterly  unjustifiable  under  the 
statute.    In  ail  these  respects  the  case  of  Elliot  is  contradistinguish- 
ed from  the  present.   The  judgment  of  the  House  of  Lords  did  not 
rest  on  the  circumstance,  that  it  was  not  set  forth  in  the  petition,  or 
found  in  the  interlocutor,  that  the  lands  could  not  be  sold  separately^ 
or  that  the  sale  of  the  whole  would  be  more  eligible ;  but  expressly 
on  the  circumstance  that  the  Court,  when  they  pronounced  their 
interlocutor,  had  not  emdeiux  before  them  to  that  effect.     But,  in  the 
present  case,  we  think  that  there  was  evidence  before  the  Court,  on 
which  their  judgment  proceeded,  and  by  which  it  was  fully  justi- 
fied.   We  are  therefore  of  opinion,  that  the  interlocutor  of  the  Lord 
Ordinary  should  be  altered,  and  the  defender  assoilzied  from  the 
conclusions  of  the  action. 

Lord  Bdlgray. — I  concur  entirely  in  the  foregoing  opinion. 
Lord  Jeffrey. — I  concur,  on  the  whole,  in  this  opinion,  though 
with  v^ry  great  difficulty.    Looking  merely  to  the  terms  of  the  judg* 


708 


DECISIONS  OF  THE 


No.  132. 


Opinion  of 

Consulted 

Judges* 


18  June  183&ment  of  the  House  of  Lords  in  the  case  of  Elliot,  and  to  the  sub- 
^■^v^^    stantial  identity  of  the  evidence  in  that  case  and  the  present,  it  seens 

V.  ^^iT'  ^^*  s^^^c^ly  possible  to  distinguish  between  them.  But  considering  the 
judgment  in  Elliot's  case  to  have  gone  to  the  foil  extent  of  joatifi- 
able  strictness,  even  on  the  assumption  that  &e  evidence  was  there 
viewed  with  reference  to  the  terms  of  (he  apfiHeation  it  was  brought 
to  suppiM't,  I  think  it  reasonable  to  suppose  that  it  did  proceed  <ui 
such  a  reference,  and  is  not  therefore  of  binding  authority  in  any 
case  where  the  terms  of  the  application  are  different  The  points 
of  difference  in  the  present  case  are  well  brought  out  in  the  preced- 
ing opimon,  and  they  amount  to  no  less  than  this,^^that  whereas  it 
is  here  perfectly  clear  that  the  application  was  for  a  warrant  to  sell 
under  die  63d  section,  this  was  so  £Eir  from  being  dear  in  ElliotTs 
case,  that  the  natural  inference  from  the  whole  procedure  is,  that  a 
sale  under  the  6 1st  section  only  was  intended.  Now,  it  appears  to 
me  that  the  House  of  Lords  might  very  well  have  decided  that  the 
general  evidence  produced  in  that  case  was  not  sufficient  to  fix  or 
correct  the  ambiguity  of  the  application  and  previous  procedure^  so 
as  to  warrant  an  actual  sale  under  the  68d  section ;  and  yet  that  the 
Coort  of  Sessbn  might,  without  contravening  that  authority,  find 
similar  evidence  sufficient  to  support  an  application,  in  no  respect 
ambiguous,  but  plainly  under  that  68d  section.  In  the  former  case, 
the  Court  may  be  held  never  to  have  actually  sanctioned,  or  intend- 
ed to  sanction,  die  sale  under  the  6dd  section,  which  was  actually 
made ;  and  that  it  was  therefore  without  legal  warrant,  and  con- 
sequendy  null ;  while,  in  the  latter,  all  that  could  be  said  was,  that 
they  were  too  easily  satisfied  that  the  fiacts  required  to  justify  auch 
a  sale  were  established,  or  had  fidlen  into  an  error  of  judgment  in 
estimating  the  sufficiency  of  the  proof,  which  would  by  no  means 
infer  such  a  consequence :  and  it  is  upon  this  distinction  that,  re^ 
gretting  and  disapproving  the  vagueness  of  the  evidence  actually 
produced,  I  still  think  myself  warranted  in  conearring  in  the  opinion 
that  die  defender  is  entitled  to  absolvitor. 

Opbdon  of  Lord  Monereiff* — The  opinion  expressed  in  my  inter- 
locutor and  note  of  the  17th  December  1833  was  formed  afker 
very  full  hearing  of  counsel,  and  careful  consideration  of  the  cause 
at  avisandum.  I  have  seen  no  ground  to  alter  that  opinion.  I  am 
still  altogether  unable  to  distinguish  the  case  in  principle  from  that 
4>f  Elliot 

The  petition,  in  the  present  case,  recites  the  61st,  and  also  the 
63d  sections  of  the  statute.  The  petition  in  Elliot's  case  reciteil 
no  particular  section,  but  referred  to  the  statute  generally.  But  as 
it  is  clear  that  no  particular  form  of  petition  is'prescribed,  and  that 
it  WM  not  necessary  to  recite  the  sections  of  a  public  statute,  I  can-* 
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not  discover  any  fiital  error  in  Sir  William  Elliof  8  petidm  in  that  IdJTune  163& 
point.     The  sale  was  made  as  under  the  68d  section;  and  the    ^^"^V^ 
judgment  was,  that  it  was  null,  because  there  had  been  no  evidence  f  ^^^^*   ^ 
befisre  the  Court  that  the  lands  proposed  to  be  sold  could  not  be     -^-^ — 
dmdedy  so  that  an  adequate  part  might  be  sold  without  loss,  or  c^q^^^^ 
that  the  sale  of  the  whole  would  be  more  advantageous  to  the  ettate  Jadgea. 
and  the  heirs  ofeniaiL 

The  qnestum  is,  whether  it  can  be  held  that  there  was  such  evi- 
dence in  the  present  case,  consistently  with  the  judgment  in  the 
case  of  Elliot.  But  the  interlocutors  allowing  the  proqf  are  ex* 
pressed  in  the  identical  same  words  in  both  eases*  See  case  for  pur- 
suers, p.  12,  and  Appendix,  p.  7.  Those  words  are  the  words  of 
&e6lst  section  of  the  statute,  not  the  words  of  the  63d. 

The  proof  in  Elliot* s  ease  was,  *  that  said  lands  lie  entirely  de^ 

*  tached  from  the  remainder  of  the  estate  of  Stobbs^  and  are  about 

<  six  miles  distant  from  the  mansion-house :  That  considering  the 
^  local  and  relative  situation  of  these  lands,  and  aU  other  ctneum- 

<  staneeSi  Aeg  are  the  most  proper  parts  of  the  estate  to  be  sold  for 

<  the  purposes  above  mentioned,  and  that  the  sale  thereof  wUl  not 
^  materiaUy  iigure  the  remainder  of  the  estate!  This  may  have  been 
incorrect  evidence,  and  the  Court  may  have  been  deceived  by  it ; 
but  it  is  the  evidence  which  was  before  the  Court,  and  it  bears  ex* 
pressly  tiiat  the  lands  lay  entirdy  detached  from  Ae  remainder  of  Ae 
estate. 

The  proof  in  the  present  case  was,  that  *  these  lands  can  be 

*  sold  without  prefudice  to  the  remainder  of  the  estate;  and  further^ 

<  that,  aU  dreumstanees  considered^  particularly  tiie  detached  situation 
^  of  these  lands  from  the  other  parts  of  the  estate,  tiiey  are  the  most 

*  proper  parts  of  the  petitioner's  estate  to  be  sold,  for  the  payment,' 
&c.  There  was  no  other  evidence  produced,  except  a  current 
tack,  dated  in  1793,  and  which  had  sixteen  years  to  run,  and  a 
plan.  Tlie  latter  might  shew  the  detached  situation  of  the  lands — 
the  bet  sworn  to  in  Elliot's  case.  It  could  shew  no  more.  And 
the  lease  only  shewed,  as  matter  of  fact,  what  might  occur  in  any 
case,  that  the  lands  had  been  possessed  as  one  £Emn. 

The  only  evidence  upon  oath  being,  in  my  apprehension,  the 
very  same  in  both  cases,  I  am  entirely  unable  to  draw  the  present 
case  out  of  the  force  of  a  judgment,  which  expressly  finds  the  sale 
in  the  other  null,  because  there  was  not  before  the  Court  any  evidence 
that  the  farms,  8cc  *  could  not  be  divided,*  &c  or  that  the  sale  of  the 
whole  <  would  be  more  eligible  or  advantageous  to  the  said  entailed 
^  estate,  and  to  successive  substitute  heirs  of  entail,  than  the  sale 
^  of  a  part  thereof  only.'  Whether  the  Court  could  have  so  found 
in  the  present  case,  on  evidence  substantially  die  very  same  which 
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12  June  1035.  was  held  insuflScient  in  Elliot's  case,  is  not  the  question.     I  can  only 
Q^y^    say,  that  I  could  not  do  so  now,  if  the  point  were  presented  to  me. 

But  the  Court  did  not ^find  any  such  fact  proved.     See  the  inter- 
locutor, App.  p.  17,  which  simply  ^  finds  it  instructed  that  these 

*  lands  can  be  sold  without  iigury  to  the  remaining  part  of  the  edate, 

*  and  that,  considering  all  circumstances,  they  are  tiie  most  proper 

*  parts  of  the  said  estate  to  be  sold  for  redemption  of  the  land-tax  f 
thus  following  the  words  of  the  6 1st  section  of  the  statute,  and  the 
proof  as  referable  to  them,  and  not  even  taking  any  notice  of  the 
detached  situation  of  the  lands. 

I  humbly  think  that  the  truth  of  the  matter  is,  that  in  both  cases 
alike  there  was  an  entire  omission,  whether  intentional  in  either  or 
not,  to  direct  the  proof  to  the  particular  points  required  to  be  proved 
by  the  63d  section  ;  and  I  am  altogether  unable  to  distinguish  the 
one  from  the  other  in  that  point 

Whether,  in  the  substance  of  the  thing,  the  one  sale  might  be 
fiiir  and  the  other  unfair,  I  am  not  called  upon,  and  am  not  enabledi 
to  form  any  opinion.  Without  more  explanation  than  is  now  be- 
fore me,  I  own  I  should  hesitate  in  the  proposition.  But  the  case 
of  Elliot  was  decided  on  a  single  point.  In  that  point  I  think  that 
the  present  case  is  the  same. 


Opinion  of 
Court. 


Judgment. 


At  the  final  advising.  Lord  Gknlee — No  case  can  be  more  like 
the  present  than  that  of  Elliot. 

Lord  Medwyn. — I  agree  in  the  main  with  Lord  Jeffrey,  that 
there  is  a  sufficient  distinction  between  this  and  the  case  of  Elliot) 
and  am  happy  to  think  that  it  has  been  possible  to  find  a  distinction 
between  the  two  cases. 

The  Court  accordingly  assoilzied  the  defender,  with  expenses. 

Lord  Ordinary,  Moncreiffi  Act  Huiherjurd  and  A,  Damdmrn,  Alt.  Den  tf 

Fac.  (HopttJ  J.  S.  More,  and  MonUUh,         Gibson- Craige,  Wardkao  ^  Ddad, 
W.  S.  and  W.  A.  G.  (f  R  EUie,  W.  S.  Agents.         T.  Clerk. 

R. 
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SECOND  DIVISION. 

No.  CXXXIIL  16^  June  1835. 

HOUSTON  AND  Others 

against 

8PEIRS  AND  Others. 

Guarantee. — Ranking. — Trust. — Two  persons  having  granted 
a  letter  of  guarantee  far  drafts  by  a  third  party^  and  one  ofsaidpeT' 
sons  having  granted  another  letter  of  guarantee  to  commence  ai  a  date 
subsequent  to  (he  first :  the  party  for  whom  said  letters  were  granted 
having  become  insolventj-^-heldf  (1.)  Thaty  in  tlie  circumstances^  the 
second  letter  did  not  supersede  the  firsts  and  that,  after  the  date  of 
the  second  letter ^  both  guarantees  were  jointly  liable,  (2.)  That  the 
mode  of  ranking  under  a  voluntary  trust  did  not,  after  a  consider^ 
able  lapse  of  time j  prevent  a  legal  adjustment  of  the  respective  rights 
"  of  the  creditors  ;  and  accordingly^  notwithstanding  the  mode  of  rank" 
ing  which  had  taken  place  under  said  voluntary  trust,  the  creditors 
under  said  letters  of  guarantee  were  entitled  to  draw  a  dividend  from 
tile  insolvents  estate  corresponding  to  the  JuU  amount  due  to  them, 
and  to  daim  the  deficiency  thence  arising  from  tiie  granters  of  said 
letters* 

In  this  case,  (see  ante,  vol.  viii.  page  468,)  the  Lord  Ordinary 
(Medwyn)  appointed  the  state  to  be  g^ven  in,  as  formerly  ordered 
by  his  Lordship's  interlocutor,  adhered  to  3d  July  1834.  There- 
after the  succeeding  Lord  Ordinary  (Jeffrey)  ordered  minutes  upon 
the  points  at  issue.  His  Lordship  then  pronounced  the  following 
interlocutor,  which,  with  the  accompanying  note,  fully  brings  out 
the  pleas  of  the  parties  upon  the  question  of  ranking : 

^  The  Lord  Ordinary  having  considered  the  revised  minutes  for  Lord  Ordi- 

<  the  parties,  with  the  final  interlocutors  of  the  former  Lord  Ordi-  ^^^y*^  l'^^'^- 

locutor. 

<  nary  and  the  Court,  and  whole  process,  finds,  \mo,  That  the  letter 

*  of  guarantee  of  the  9th  and  13th  November  1810,  by  which  Archi* 
^  bald  Speirs  and  Archibald  Macnab  and  Company  bound  them^ 
^  selves  jointly  to  see  the  drafts  of  Walter  Logan  paid,  to  the  ex- 

<  tent  of  L.2500,  was  not  superseded  by  the  subsequent  and  addi- 

*  tional  letter  of  guarantee,  of  24th  December  following,  by  the 

*  said  Archibald  Speirs  alone,  whereby  he  bound  himself  to  pay  such 
^  drafts  to  the  extent  (as  now  settled  by  final  interlocutors)  of  L.2d00 
^  more ;  but  that  both  letters  were  operative  and  available  to  the 
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creditors,  from  the  date  last  mentioned,  up  to  the  final  close  of  the 
account;  and  that  Messrs  Speirs  and  Macnab  and  Company  were 
answerable,  under  the  letter  of  November  1810,  for  unretired 
drafts  of  Walter  Logan  dated  subsequent  to  the  24th  of  December 
following,  (when  the  additional  guarantee  was  granted  by  Ardu- 
bald  Speirs,)  as  well  as  prior  to  that  date:  finds,  2do,  That  as  it 
is  admitted  by  the  defenders,  that  when  the  account  was  dosed, 
on  the  bankruptcy  of  Walter  Logan,  there  were  unretired  drafts, 
dated  between  the  13th  of  Norember  and  the  24th  December 
1810,  to  the  amount  of  L.1911 :  6:  9,  for  which  the  grantersof 
the  first  letter  were  exdusiyely  answerable,  and  similar  dialte^ 
dated  subsequent  to  the  said  24th  December,  to  the  amount  of 
L.27dl :  14:6,  for  which  (upon  the  principle  of  the  preceding 
finding)  the  granters  of  bo^i  letters  were  liable  jointly,  the  aaid 
grantors  were  liable  to  the  pursuers,  at  the  said  period  of  Walter 
Logan's  bankruptcy,  in  the  full  sum  of  L.4500,  being  that  to 
which  their  liability  was  limited,  though  smaller  than  what  was 
then  due  on  bills  of  the  description  to  which  it  applied :  finds,  S^ 
That  at  this  period  the  pursuers  were  creditors  of  Walter  L<^ 
for  a  gross  sum  of  L.9144,  19s.,  including  what  was  covered  by 
the  guarantees  above  mentioned,  as  well  as  what  was  not  ao  co- 
vered :  finds,  4/0,  That  in  this  situation  it  was  the  dear  legal  rigbt 
of  the  pursuers  to  have  ranked  and  claimed  on  the  bankrupt  eilBte 
4>f  Walter  Logan  for  the  said  full  sum  of  L.9144 :  19 : 9,  and  after 
drawing  from  it  whatever  dividend  it  could  yield,  to  have  enforced 
payment  from  the  said  guarantees  of  the  sums  necessary  to  extin- 
guish their  whole  debt,  provided  such  deficiency  did  not  exceed 
the  sum  to  which  their  liability  was  Kmited :  finds,  5to,  That  it 
is  admitted  that  the  eslate  of  Walter  Logan  yielded  a  dindead 
of  lOs.  in  the  pound  to  all  his  creditors ;  and  tiiat  die  poraaco 
were  therefore  entitled  to  have  drawn  from  that  estate  the  som  of 
L.4572,  10s.,  being  one  equal  moiety  of  tbe  said  L.9144: 19 'A 
and  to  have  recovered  the  other  moiety  of  L.4572,  lOs.^  to  tke 
extent  of  L.4500,  from  the  defenders,  as  representing  the  granters 
of  the  said  guarantees :  finds,  6^,  That  this  legal  right  of  the  piff* 
sners  cannot  be  held  to  have  been  renounced  or  forfeited,  or  die 
liability  of  the  defenders  to  have  been  varied  or  dkcliarged,  as  ia 
a  question  between  those  parties,  and  previous  to  any  final  settle- 
ment of  their  accounts,  by  the  way  in  which  they  respectirelj 
claimed,  and  drew  dividends  from  the  estate  of  Walter  LogaD, 
under  the  voluntary  trust  which  he  had  granted ;  and  in  respect  that 
the  defenders  have  truly  paid  no  more  than  L.1500  to  account  of 
their  original  debt  of  L.4500,  and  that  the  pursuers  will  sot  bare 
jreceived  the  whole  sums  due  to  them  from  the  estate  of  Walter 
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Logan,  even  after  the  balance  of  the  said  L.4500  is  paid  to  them  16  June  1639. 
by  the  defenders,  finds  the  said  defenders  liable  in  the  sum  of    ^'V^ 
L.3000,  as  the  said  balance,  with  interest  thereof  from  the  5th  others  v, 
of  May  ]  81 19  and  decerns :  finds  the  defenders  liable  in  expenses  Spears  and 
since  the  date  of  the  interlocator  of  Court  of  3d  July  1834;  al-       ^^ 
lows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  Auditor,  for  his  taxation  and  report.' 

Note, — <  There  are,  in  substance,  but  two  points  now  in  dispute  I^rd  Ordi- 
in  this  action :  Firgt^  What  was  the  true  charffe  against  the  defend*  "^ '    *^* 
ers,  under  these  guarantees,  at  the  period  of  Logan's  bankruptcy  ? 
and,  secondf  Whether,  and  to  what  extent,  they  have  been  dis*' 
cbarffed  by  any  thing  which  afterwards  took  place  ? 

*  Upon  the  Jtrst  point,  the  defenders  maintain,  that,  at  the  date 
referred  to,  they  were  not  liable  for  the  whole  L.4500,  which  might 
confessedly  have  been  covered  by  the  two  letters  oi  guarantee^ 
because  the  first  letter,  dated  in  November  1810,  which  guaran* 
teed  drafts  to  the  amount  of  L.2500,  implied  only  to  such  drafts 
as  were  issued  between  its  date  and  that  of  the  second  letter  of 
24th  December,  and  that  these  amounted  to  no  more  than  L.191 1^ 
6s.  9d.  But  the  Lord  Ordinary  thinks  this  limitation  of  the  first 
guarantee  quite  inadmissible.  Even  if  the  second  had  been  grant- 
ed by  the  same  party  as  the  first,  he  would  still  have  been  of  this 
opinion,  and  must  have  held  it  to  be,  (as  its  words  express,)  not 
a  mrroffoiumjin'j  but  an  addition  to^  the  current  and  unretracted 
snretisfaip  constituted  by  the  former.  But  being  by  a  different 
party,  the  idea  that  its  execution  could  in  any  way  supersede,  li* 
mit,  or  stop  the  operation  of  the  former,  seems  altogether  extrava^ 
gant  He  takes  it  to  be  clear,  therefore,  that  the  unretired  drafts^ 
made  after  24th  December  1810,  were  covered  by  both  guarantees  i 
and  as  these  are  admitted  to  have  exceeded  L.2700,  so  the  L.700 
wfaidi  remained,  after  exhausting  the  second  credit  of  L.2000,  is 
to  be  added  to  the  L.191 1,  which  was  outstanding  before  that  date, 
and  will,  in  thb  way,  more  than  exhaust  the  credit  of  L.2500,  alfi6 
contained  in  tbe  first  or  original  obligation. 

<  The  pursuers  have  endeavoured  to  represent  the  amount  of  un- 
retired drafts,  falling  under  those  guarantees,  as  still  larger  than 
bere  stated,  by  holding  that  the  remittances,  made  generally  to 
account  after  their  dates,  must  be  applied,  in  the  first  place,  to  a 
large  balance  which  stood  against  Logan  hrfore  that  time ;  and  that 
it  is  only  after  this  is  extinguisked  that  they  can  be  set  against 
the  drafts  covered  by  the  guarantees ;  and  this,  they  contend,  is 
merely  following. out  the  principle  established  by  the  House  of 
f  Lords  in  the  case  with  the  Banton  Coal  Company,  and  recog- 
*  niaed,  in  this  very  process^  as  to  an  anterior  guaw^tee,  dated  in 
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1808.  The  Lord  Ordinary,  however,  has  not  adopted  this  view, 
and  he  gives  no  judgment  upon  it,  partly  because  he  conceives 
the  liability  of  the  defenders,  to  the  full  extent  of  their  engage- 
ment, is  made  out  altogether  independently  of  it,  and  partly  be- 
cause it  appears  to  him  to  involve  a  point  of  very  g^eat  difficulty. 
The  inclination  of  his  opinion,  indeed,  is  pretty  strongly  offoind 
this  view  of  the  pursuers. 

<  His  chief  difficulty  was  as  to  the  second  point,  or  the  effect  of 
the  actual  payment  by  the  defenders,  and  the  rankings  and  recove- 
ries of  the  parties  on  Logan's  estate,  in  limiting  or  redudng  the 
original  liability  of  the  defenders.  He  has  no  doubt  that  their  re- 
spective rights  and  liabilities,  at  the  time  of  the  bankruptcy,  were 
as  he  has  stated  in  the  fourth  finding  of  the  preceding  interlocutor, 
and  he  rather  thinks  that  this  is  not  seriously  disputed  by  the  de- 
fenders. But  they  say  that  a  different  mode  of  settling,  and  one 
not  in  itself  unreasonable  or  unconscientious,  was  voluntarily  adopt- 
ed  and  acted  upon  by  the  parties ;  and  that,  after  the  lapse  of  so 
many  years,  it  is  incompetent  to  go  back  upon  this  settlement^ 
though  a  different  and  more  advantageous  one  might  probably 
have  been  insisted  on  by  the  pursuers,  while  matters  were  still 
entire. 

<  The  facts  alluded  to  are,  that  after  Logan's  sequestration,  and 
the  execution  of  his  voluntary  trust,  the  defenders  actually  paid 
over  the  sum  of  L.3000  on  account  of  those  guarantees  to  the 
pursuers ;  and  that  the  pursuers  accordingly  only  claimed  and  drew 
dividends  from  Logan's  estate  on  the  balance  of  their  debt,  or  on 
L.6I44,  instead  of  L.9144,  while  the  defenders,  as  creditors  for 
relief,  were  allowed  to  claim  and  draw  dividends  for  the  L.3000 
they  had  thus  advanced  on  Logan's  account. 

<  Those  admitted  facts,  which  took  place  upwards  of  twenty  years 
ago,  no  doubt  make  a  plausible  case  for  the  defenders ;  but  con* 
sidering  the  result  to  be  contrary  to  the  clear  legal  rights  of  the 
pursuers,  and  finding  that  it  has  obtained  no  judicial  sanction,  and 
cannot  be  set  forward  as  any  thing  like  a  res  judicata,  and  that 
there  is  no  evidence  or  ground  for  presuming  that  the  parties  ever 
intended  to  sacrifice  or  discharge  any  part  of  their  lawful  daims^ 
the  Lord  Ordinary,  while  there  is  confessedly  no  final  settlement^ 
and  a  large  sum  at  all  events  due  by  the  defenders,  does  not  think 
it  too  late  to  make  that  settlement,  conformable  to  the  just  rights 

.  of  the  parties,  and  to  do  substantial  justice  between  them. 

<  If  the  claims  and  rankings  on  Logan's  estate  had  taken  place 
in  a  judicial  sequestration,  there  might  have  been  room  for  the 
plea  of  res  judicata,  even  though  the  points  now  agitated  bad  not 
been  discussed,  since  they  might  fairly  be  held, to  have  been  com- 
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petent  and  omitted ;  but  all  that  was  done  in  this  case  waK  under  16  June  1835. 
a  private  and  voluntary  trust,  where  it  is  not  alleged  that  there    ^^*^V^^ 
was  either  the  form  or  the  substance  of  a  judicial  determination.  oaier8*tI.*" 
It  is  sufficiently  explained,  too,  that  the  pursuers,  so  far  from  ever  Speirs  and 
intending  to  limit  the  responsibility  of  the  defenders  in  the  way       ^^ 
now  contended  for,  were  at  that  time  impressed  with  the  belief 
that  the  second  guarantee,  instead  of  being  restricted  to  L.2000, 
was  in  reality  unlimited;  and  they  have  accordingly  sought,  though 
unsuccessfully,  to  subject  them  to  a  much  greater  extent  than  is 
now  in  question,  upon  this  and  other  grounds. 

^  It  is  scarcely  necessary  to  say,  that  though  the  defenders  ac- 
tually paid  over  L.3000  at  one  time  to  the  pursuers,  they  yet  only 
made  up  the  pursuers'  loss  to  the  extent  of  L.1500  by  that  pay- 
ment, and  were  themselves  out  of  pocket  by  no  more  than  that 
sum  in  consequence  of  it,  in  as  much  as  they  instantly  drew  back 
the  other  L.1500  from  Logan's  estate,  and  prevented  the  pursuers 
from  making  that  recovery  for  themselves.  In  short,  they  justly 
owed  the  pursuers  L.4500  on  Logan's  bankruptcy ;  and  having 
truly  paid  no  more  than  L.1500,  they  are  now  bound  to  pay  up 
the  remaining  L*dOOO,  and  are  not  entitled  to  a  discharge  on  any 
other  terms. 

*  If  this  be  the  just  view  of  the  case,  it  is  plain  that  the  defenders 
can  never  be  allowed  to  relieve  themselves  of  half  the  balance  for 
which  they  may  be  found  liable,  on  the  ground  that,  paying  as 
cautioners,  they  would  have  been  entitled  to  an  assigniation  of  the 
claim  against  the  principal  debtor,  and  enabled,  under  such  assig-** 
nation,  to  draw  a  dividend  of  lOs.  from  his  estate.  This  is  true 
only  in  the  case  of  cautioners  for  the  whole  debtf  or  when  the  sum 
paid  by  the  cautioner,  together  with  that  recoverable  from  the 
principal  debtor,  would  be  more  Hianfidl  payment.  But  neither 
of  these  is  the  case  here ;  and  this  is  merely  a  repetition  of  the 
fallacy  on  which  the  whole  case  of  the  defenders  is  bottomed.' 

The  defenders  reclaimed^  and  craved  that  it  might  be  found,  <  that 

<  the  sum  for  which  they  were  originally  liable,  under  the  letters  of 
*  guarantee,  did  not  exceed  the  sum  of  L.391 1:6:9;  and  that  from 

<  the  said  sum,  or  whatever  other  sum  may  be  found  to  have  been 

<  due  by  the  defenders  under  the  guarantee,  there  falls  to  be  de-« 
(ducted  the  sum  of  L.3000,  paid  by  the  defenders  to  account  of 

<  the  guarantee  debt,  and  also  whatever  sum  was  received  by  the 

<  pursuers,  as  a  dividend  from  the  bankrupt  estate  of  Walter  Logan, 

<  effeiring  to  the  balance  of  the  guarantee  debt' 

The  reclaimers  contended,  1.  That  the  pursuers  were  not  en-^  Reclaimen' 
titled  to  go  back  upon  the  transaction  and  ranking  twenty  years.  ^^^^ 
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16  June  1835.  ago.    2.  That  the  mode  of  ranking  now  sanctioned  is  incorrect; 
'^^V^^    Macnee  v.  Balmanno,  24th  Feb.  1826,  Sk.  Jppeal  Cases. 

Houston  and 
Othen  v' 

Speirs  and  The  respondents  maintained  that  they  were  not  foreclosed  by 

Othpra 

L        ^^^  former  inaocarate  ranking  under  a  yolantary  tmst ;  and  that  tlie 

Respondents*  mode  of  ranking  adopted  by  the  Lord  Ordinary  was  sanctioned  by 

^^  the  following  authorities^  particularly  the  case  of  Mein  v.  Sandeis, 

6th  March  1824,  Fac.  CoU.^  where,  just  as  here,  there  was  a  limited 

guarantee ;  and  it  was  found,  that  *  payment  by  a  surety  of  the  foU 

<  amount  of  the  guarantee  after  the  debtor's  sequestration,  but 
^  immediately  on  the  debt  becoming  exigible,  will  not  prerent  tbe 
*  creditor  from  ranking  for  the  whole  debt,  or  entitle  the  surety  to 

<  claim  relief;'  Bank  of  Scotland  v.  Robertson,  3d  July  182d»  Fac 
Coll.;  Farquharson  V.Thomson,  15th  May  1832,  10.  Sh.  526; 
Mazton  v,  Macintosh's  Creditors,  17th  Jan.  I???,  Fse.  ColL;  1. 
Belli  366 ;  Balfour  v.  Borthwick,  19th  Jan.  1819,  Fac  C0IL9  affirmed 
27th  March  1822,  1.  Sh.  App.  131. 

Opinion  of         ^^d  Justice^ClerL — I  have  no  doubt  of  the  correctness  of  the 

Court.  principle  of  the  Lord  Ordinary's  interlocutor.     As  to  the  delay  that 

has  occurred,  the  pursuers  are,  in  the  circumstances,  not  bound  by 

what  formerly  took  place  as  to  the  ranking,  but  are  still  entitled  ta 

have  matters  placed  on  a  just  and  legal  footing. 

Lard  Medwyn. — From  the  consideration  I  have  now  been  en- 
abled to  give  to  this  case,  as  well  as  formerly  when  it  was  before 
me  as  Ordinary,  it  appears  to  me  that  the  pursuers  are  not  fore^ 
closed  by  what  had  previously  taken  place  in  the  ranking  on  Logan's 
estate ;  and  that  it  was  mere  matter  of  arrangement  at  the  time, 
and  not  conclusive  against  the  parties  in  coming  to  a  proper  adjoat' 
ment  of  their  claims  at  the  final  winding  up. 

As  to  the  mode  of  ranking,  there  can  be  no  doubt  that  the  cre- 
ditor was  entitled  to  rank  for  the  full  sum.  It  has  been  said  there 
were  two  separate  debts ;  but  that  clearly  was  not  the  true  state  of 
matters.  It  was  the  ordinary  case  of  a  current  account,  with  an 
obligation  by  a  party  to  guarantee  the  debt  to  a  limited  extent  If 
there  had  been  two  separate  accounts,  one  consisting  of  a  g^oaranteed, 
and  the  other  of  an  unguaranteed  debt,  there  might  have  been 
something  in  the  plea  of  the  defenders.  In  that  case  the  cautioner 
might  have  been  entitled  to  draw  the  dividend,  corresponding  tn 
the  debt  he  had  previously  paid  up.  The  case  of  an  obligant 
for  a  cash-credit  is  in  this  respect  different,  that  the  understand' 
ing  of  parties  is,  that  the  account  is  not  to  be  overdrawn  beyond 
the  credit ;  and  on  the  obligant  paying  up  the  amount,  he  is  en- 
titled to  rank  and  draw  the  dividend  from  the  principal's  estate; 
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and  if  the  account  has  been  overdrawn,  the  banker  must  rank  for  16  June  1835. 
the  surplus  as  an  ordinary  creditor,  and  cannot  draw  from  the  co-    ^"*v^^ 
obligant  any  part  of  the  dividend  on  the  debt  which  he  has  paid  o^"*^^",*"** 
up  in  full,  to  make  up  the  loss  upon  the  overdrafts.  Speira  and 

But  this  is  not  the  case  of  a  guarantee  under  a  cash- credit  bond,  ' 

nor  any  thing  like  it.  It  is  just  the  ordinary  case  of  a  party  in-  Opinion  of 
debted  in  an  account  where  there  is  a  guarantee  to  a  limited  ex-  ^o^^*^* 
tent;  and  the  case  of  Mein  and  Sanders  is  quite  in  point.  Any 
person  granting  a  guarantee  to  a  certain  limited  extent,  knows  that 
the  only  way  of  obtaining  any  benefit  in  the  ranking  of  the  debtor's 
estate,  is  to  stipulate  that  the  account  shall  not  be  overdrawn  be- 
yond that  amount.  I  never  heard  of  a  cautioner  claiming  to  rank, 
so  as  to  exclude  the  principal  from  deriving  the  full  benefit  of  the 
ranking  for  the  amount  of  the  debt  due  to  him,  till  he  obtains  his 
full  payment 

The  other  Judges  concurred. 

The  Ctmrt  adhered.  Judgment 

Lord  Ordinwy,  Jeffrey,        Act  Kuy  and  Pem^.  Alt  BMtherfvrd  and  Spwi* 

John  Cotirt,  S.  S.  C  and  Ker  ^  IMtaan,  W.  S.  Agents.        JP.  Clerk. 

R. 


SECOND  DIVISION. 
No.  CXXXIV.  ISth  June  1835. 

ELIZABETH  BYRES 

against 

JAMES  SHANKLAND. 

Proop.  —  Semiplena  Probatio.  —  Circumitancea  where  slighi 
grounds  of  suspicion,  coupled  with  intefferenee  by  the  defender^  in 
procuring  a  Utter  from  an  intended  witness  for  the  pursuer  before 
the  kirk'session^  were  held  to  amount  to  a  semiplena  probatio. 

The  pursuer  was,  upon  the  7th  February  1833,  delivered  of  a 
natural  child.  She  raised  an  action  before  the  Sheriff  of  Ayr  against 
the  defender,  as  the  alleged  feither. 

The  pursuer  was  a  servant  at  Aldinna  with  the  defender's  father, 
and  the  defender  also  lived  in  family  with  his  father,  and  worked  as 
a  farm-servant  Aldinna  is  within  a  few  miles  of  the  village  of 
•Barr,  where  there  is  a  parish-church.  It  farther  appeared  from  the 
^oof,  that  George  M^Crone  was  a  servant  at  Aldinna  while  the 
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18  June  1835.  pursQer  was  there,  and  she  remained  after  he  left  that.   She  came  at 
^'"^V*^    Candlemas  1832,  and  he  went  away  at  Whitsunday  1832.   Aboot 

Shankiand.  ^^^^  o'clock  ohe  morning,  while  M^Crone  was  in  diis  service,  the 
defender  called  on  him,  and  he  went  into  the  kitchen,  and  found 
the  defender  eating  a  piece  at  the  side  of  the  dresser,  and  the  pur- 
suer was  standing  at  the  side  of  her  bed  with  her  clothes  on;  and 
when  M'Crone  went  into  the  kitchen  the  pursuer  ran  out  of  it;  and 
at  this  time  it  was  before  Whitsunday,  and  ^  gloaming-wise/  The 
family  was  not  up,  and  no  person  was  in  the  kitchen  but  themselves. 
The  defender  and  M^Croue  slept  in  the  same  bed,  in  an  apartment 
above  the  kitchen ;  and  when  the  defender  rose  out  of  bed  M^Crone 
'  was  asleep.  He  never  missed  the  defender  out  of  bed  on  other  oc- 
casions, except  when  he  was  going  to  the  smiddy,  where  he  was 
going  that  morning.  He  did  not  recollect  to  have  seen  the  defender 
rise  so  early  as  four  o'clock  either  when  going  to  the  smiddy  or  any 
where  else.  M^Crone,  after  being  called  out  of  bed  by  the  defender, 
,  received  some  instructions  from  the  defender  about  the  farm,  and 
then  returned  to  bed,  leaving  the  defender  in  the  kitchen;  and 
M^Crone  fell  asleep,  and  did  not  know  when  the  pursuer  returned 
to  the  kitchen.  When  the  defender  went  away  he  gave  M'Cronea 
cry  while  he  was  half  sleeping;  but  M'Crone  did  not  know  how 
long  this  was  after  he  had  gone  to  bed.  No  person  slept  with  the 
pursuer  in  the  kitchen  at  the  above  time,  and  M^Crone  was  the  only 
man-servant  about  the  house.  The  usual  time  for  the  pursuer  to  rise 
to  her  work  was  about  six  o'clock.  M^Crone  never  saw  the  parties 
together  by  themselves  in  the  kitchen  in  the  morning  except  on  the 
above  occasion,  and  never  saw  the  parties  by  themselves  in  the  out- 
houses. After  M<  Crone  left  Aldinna,  and  after  the  parties  were 
before  the  session,  M'Crone  was  at  Cumnock  fair,  where  the  de- 
fender mentioned  to  him  that  he  was  to  appear,  the  Sabbath  follow- 
ing, before  the  session  at  Barr,  and  wished  M^Crone  to  give  him  a 
letter  that  he  knew  nothing  of  his  being  the  fether  of  the  child;  and 
M^Crone  was  taken  to  Archibald  M^Cowan,  messenger  in  Cumnock, 
and  the  defender  told  M^Cowan  what  to  write  in  the  letter,  which 
M^Crone  signed.  The  letter  was  addressed  to  the  minister  of  Barr, 
and  was  delivered  to  the  defender.  M^Cowan  charged  2s.  6d.  for  the 
letter,  which  the  defender  was  to  pay.  On  the  interrogatory  of  thede- 
fender,  M'Crone  said,  the  defender  mentioned  to  him  that  the  kirk- 
officer  at  Barr  told  him  he  should  get  such  a  letter,  and  which  would 
save  M^Crone  the  trouble  of  going  to  Barr.  While  M^Crone  was 
serving  at  Aldinna  he  never  saw  anyfamiliarities  between  the  parties. 
The  pursuer  was  the  only  female  in  the  house. 

M^Cowan,  the  messenger,  said,  the  defender  called  on  him  in  Oo- 
~  tober  1832,  and  stated  that  a  woman,  who  had  been  servant  aboa^^ 
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the  honse,  accased  the  defender  of  being  father  of  a  child  with  which  18  June  1835. 
she  was  pregnant ;  and  that  his  object  in  calling  was  to  get  M*Cowan     ^^^"^^ 
to  write  a  letter  for  a  man  of  the  name  of  M*Crone  to  the  kirk-  shankiand. 
session  of  Barr,  as  the  defender  had  been  summoned,  or  was  to  be. 
M^Cowan  wrote  the  letter  at  the  defender's  desire,  as  he  had  men- 
tioned that  the  minister  of  Barr  had  said,  that  a  letter  from  M^Crone 
would  save  him  the  trouble  of  attending  the  kirk-session.   M^Cowan 
wrote  the  letter  from  the  instructions  of  the  defender,  and  before 
he  had  seen  M^Crone ;  but  when  M^Crone  came  into  the  office, 
I  M^Cowan  read  over  the  letter,  and  he  approved  of  it,  and  signed 

;  it.    After  giving  M'Cowan  instructions  to  write  the  letter,  the  de- 

;  fender  went  to  seek  for  M^Crone,  to  bring  him  to  sign  it     The 

^  defender  took  away  the  letter,  for  which  ISI^Cowan  charged  in  his 

day-book;  and  which  is  not  yet  paid,  and  which  was  no  claim 
against  M^Crone. 

M^Kinnon,  kirk-officer  at  Barr,  remembered,  when  the  pursuer 
was  before  the  session,  there  was  some  conversation  as  to  one 
M'Crone  being  a  witness;  and  as  he  lived  at  a  distance,  M^Ejnnon 
said  that  a  letter  from  him  would  probably  satisfy  the  session ;  and 
the  defender  was  very  anxious  to  get  the  letter ;  and  brought  to  the 
session,  before  he  was  desired,  the  following  letter  from  M^Crone : 

*  Sir,  In  consequence  of  Elizabeth  Byres  having  referred  to  me^ 
^  when  in  the  Idrk^session  of  Barr,  that  I  was  a  witness  in  her 

<  &vour  in  the  claim  against  James  Shankiand,  I  hereby  declare  that 

<  I  never  saw  any  improper  familiarity  between  the  parties,  or  in  the 

*  private  company  of  each  other,  nor  did  I  ever  understand  them  to 

<  be  so;  and  therefore  the  woman  need  not  refer  to  me  to  bear  testi« 
^  mony  in  her  favour.  I  may  be  allowed  to  mention,  from  my  obser« 
^  vation  of  the  woman's  conduct  while  I  was  servant  at  Aldinna,  that 
9  James  Shankiand  was  at  all  times  ansious  to  avoid  her  company.' 

his 

(Signed)     <  Geo.  +  M^Crone.' 

mark. 

(Signed)     <  Arch4  M^Cowan^  witness. 
•  Rev"*  Mr  Wallace,  Barr.' 

Janet  Wilson  lived  on  the  road  side,  between  Barr  and  Balloch, 
and  near  the  village  of  Barr; — ^knew  the  pursuer  had  a  child,  after 
which  she  saw  her  attending  the  kirk-session  in  Barr.  Some  time 
before  the  child  was  born,  and  while  the  pursuer  was  in  Aldinna, 
she  saw  the  pursuer  coming  with  the  defender  in  a  cart ;  and  before 
they  came  as  far  as  the  deponent's  house,  they  stopped  the  cart, 
and  the  pursuer  walked  on  the  road  to  Barr  before  the  defender. 

The  Sheriff-substitute  found  the  proof  sufficient  to  entitle  the 
|>ur8uer  to  depone  in  supplement;  and  the  Sheriff  adhered,  adding 
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Sbankland. 


horA  Ordi- 


16  June  1835.  this  note :  ^  In  judging  of  this  case  as  a  case  of  semiplena  probelio, 

*  (the  facts  of  intercourse  and  fiEimiliarity  being  no  doubt  sliglit,) 
^  the  Sheriff  cannot  help  laying  a  good  deal  of  weight  on  the  re- 

*  mote  and  solitary  situation  of  the  place»  and  there  being  no  aile- 
^  gation  or  probability  of  the  pursuer  having  bad  connection  witk 

*  any  other  person.*     The  pursuer  thereafter  deponed,  in  supple- 
ment,  that  ^  the  defender  is  really  and  truly  the  father  of  the  chili' 

The  defender  then  advocated^  and  the  Lord  Ordinary  pronouneed 
bcuto/***^''   this  interlocutor :  *  The  Lord  Ordinary  having  resumed  oonsidcn- 

tion  of  the  debate,  with  the  dosed  record,  proof  adduced,  and  whole 
process,  advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff 
complained  of;  finds  the  respondent  (original  pursuer)  has  not 
proved  such  &cts  and  circumstances  as  can  be  held  to  amount  to 
a  semiplena  probatio,  or  to  entitle  her  to  her  oath  in  supplement; 
and  therefore  assoilzies  the  advocator  from  the  conclusions  of  tho 
action,  and  decerns.' 

Noi0. — <  The  Lord  Ordinary  is  not  aware  of  any  case  in  whid 
the  woman's  oath  in  supplement  has  ever  been  adinitted  on  groond 
so  slender  as  here.  The  Sheriff,  accordingly,  has  been  obliged 
to  go  out  of  the  record  and  the  evidence  for  reasons  for  his  jadg- 
ment;  and  even  if  this  were  allowable,  it  seems  impoesible  to  give 
much  weight  to  those  he  has  assigned.  His  local  knowledge  may 
entitle  him  to  represent  the  place  as  remote  and  solitary;  but 
these  are  very  vague  words.  It  is  proved  to  be  but  a  few  miles 
from  a  populous  village,  to  which  its  inmates  resorted,  and  in  that 
villagers  a  parish-church,  where  they  must  have  met  many  neigh- 
bours; and  as  to  there  being  <  no  probability  of  the  pursuer  hav- 
^  ing  had  intercourse  with  any  other  person,'  it  does  seem  radier 
strange  that  he  should  have  overlooked  the  witness  M'CronO} 
who  had  exactly  the  same  opportunities  for  such  intercourse  as  the 
defender ;  and  indeed  still  better,  as  he  seems  to  have  staid  in  the 
house  after  the  defender  had  gone,  before  day-light,  to  the  distant 
smithy,  on  the  very  morning  when  it  is  alleged  the  child  was  be- 
gotten. 

<  It  is,  no  doubt,  disagreeable  to  alter  a  judgment  of  this  kind, 
after  the  oath  has  been  actually  taken ;  but  this  was  not  regarded 
in  the  case  of  Durham  v.  Guthrie,  19th  May  1827,  (5.  Shawj  685); 
and  if  the  oath  was  improperly  taken,  its  import  cannot  be  looked 
at' 


Pursuer  and        The  pursuer  reclaimed;  and  Z>.  Murcj  for  the  reclaimer,  founded 
Pl^^J!^"^'      on  the  cases  of  Mackenzie,  t22d  Dec.  1826;  Hunter,  15th  Jan. 
1811 ;  and  Glendinning,  Jan.  1683,  2d  Div. 
CowoHf  in  answer,  referred  to  Lord  President  Blair's  dictom  i& 
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Craig  V.  Crichton,  I4th  June  1809,  that  there  must  be  a  reason-  18  June  183& 
able  belief.  *^^  y^'^ 

Byres  v, 
Shankland* 

LordJmtice^Ckrk. — I  cannot  concur  in  this  interlocator,  and  very     — ^ — 
much  on  the  same  ground  on  which  I  proceeded  in  the  late  case  of  (^^^^  ^ 
Olendinning.     There  seems  sufficient  evidence  that  there  has  been 
a  dealing  with  the  proof  on  the  part  of  the  accused. 

As  to  the  evidence  itself,  no  donbt  there  is  slight  proof  of  any  * 

personal  femiliarity  betwixt  the  parties.  The  time  of  the  delivery 
corresponds  with  the  begetting  of  the  child,  at  the  period  when  the 
parties  were  proved  to  have  been  seen  together*  On  the  morning 
in  question,  it  is  not  ascertained  when  the  defender  rose,  M*Crone 
not  being  then  awake ;  but  he  never  saw  him  rise  at  so  early  an  hour 
before,  and  the  usual  time  for  the  girl  to  rise  was  six  o'clock.  Theui 
upon  M<Crone  coming  into  the  kitchen,  the  pursuer  ran  awayi 
which  there  seemed  to  be  no  occasion  for  her  doing.  M^Crone 
goes  to  bed,  and  knows  nothing  of  what  happened  after. 

A  Sheriff  is  certainly  entitled  to  found  upon  his  knowledge  of 
local  circumstances,  more  especially  when,  as  in  this  case,  it  is  not 
denied  that  Aldinna  is  a  remote  and  solitary  place. 

The  evidence  of  M^Crone  is  important  when  taken  along  with 
his  letter  to  the  minister  of  Barr ;  for  if  he  is  to  be  believed  on  oath, 
his  evidence  contradicts  what  he  is  made  to  state  in  the  letter.  But 
that  document  was  written  by  the  defender's  instructions,  and  pre- 
pared by  the  messenger  behind  the  back  of  M^Crone.  The  letter 
had  been  written  so  as  to  tie  down  M^Crone  in  the  evidence  he 
would  give,  for  he  is  made  to  say  that  he  never  saw  the  parties  *  in 
<  the  private  company  of  each  other ;'  but  when  he  comes  to  be  exa- 
mined, he  proved  that  the  parties  had  been  seen  together — solus 
cum  sola.  There  was  clearly  tampering,  then,  with  the  evidence ; 
and  enough  appears  on  the  face  of  this  proof  to  satisfy  my  mind 
that  the  oath  was  properly  allowed. 

Lord  MeadowbanL — While  I  concur  in  what  has  been  just  ob- 
served, I  may  farther  notice,  that  when  the  defender  referred  to 
M'Crone  as  one  who  could  be  a  witness,  there  could  be  no  reason 
at  the  time  for  the  defender  wishing  to  save  him  the  trouble  of 
coming  forward.  On  the  contrary,  if  the  statement  in  the  letter  be 
true,  he  ought  rather  to  have  desired  his  testimony  to  the  fact  of 
there  having  been  no  familiarity.  In  this  fabricated  letter  it  is 
stated  that  M^Crone  never  saw  them  alone.  The  defender  must 
have  been  aware  that  M^Crone  knew  the  contrary,  and  that  the  fact 
would  be  brought  out  Instead  of  allowing  the  woman  to  bring  her 
witness,  the  defender  goes  and  impetrates  this  letter,  and  brings  it 
before  it  is  asked.  This  impetration^^the  subsequent  evidence^^-and 
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18  June  1835.  the  fact,  known  to  the  defeoder,  that  M^Crone  must  say,  upon  oath, 
that  he  had  seen  them  alone,  induce  me  to  think  that  here  there 
were  grounds  for  legal  suspicion. 

As  to  the  cases,  the  decision  in  that  of  Craig,  by  Lord  President 
Blair,  was  in  1809,  and  this  Division  must  have  been  aware  of  that 
casein  1811,  when  deciding  Hunter's  case,  and  held  the  law  as 
rightly  laid  down^  Yet  in  Hunter's  case  the  facts  were  not  more 
flagrant  than  the  present  Here  there  was  tampering  with,  or  an 
attempt  to  keep  back  a  witness.  There,  there  was  the  single  circum- 
stance of  the  pursuer  being  called  up  for  a  candle,  and  another  day 
that  she  was  heard  to  say,  *  Hand  away,  Hugh.' 
'  Lord  Medwyn  concurred  as  to  recalling  the  interlocator.  On 
questions  of  this  kind  different  opinions  would  be  formed.  Semi- 
plena  probatio  was  defined  as  something  less  than  proof,  and  more 
than  suspicion.  Men's  minds  differ  as  to  full  proof,  and  much  more 
as  to  half  proof. 

Lord  Gknlee  was  understood  to  agree  with  the  Lord  Ordinary, 
but  said  he  need  not  express  any  opinion,  as  three  Judges  concor- 

red. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  remit- 
ted the  cause  simpliciter. 

Lord  Ordinary,  Jeffrey.  Act.  D.  Mvstt,  John  Robertson,  W.  S.  Agent 

Alt.  Cowan,  D,  J,  M*Brair,  S.  S.  C.  Agent  jR.  Clerk. 

R. 


Judgment. 


FIRST  DIVISION. 


No.  CXXXV. 


I9th  June  1835. 


Miss  JANE  MACDOUGLE 
affoimt 

JOHN  STRACHAN  and  Others,  Claimants  in  Multiplb- 

POINDING  AT  THE  INSTANCE  OF  THE  SCOTTISH  WiDOWS'  FUKD 

AND  Life  Assurance  Society. 


Assurance,  Policy  of. — Assignation. — Arrestment. — Found 
competent  to  attach  the  interest  of  a  debtor  under  a  subsisting  pelky 
of  insurance  upon  his  own  life^  by  arrestment  in  the  hands  of  the 
insurers,  and  such  arrestment  held  preferable  in  competition  with  amh 
ther  creditor  to  whom  the  policy  of  insurance  had  previously  been 
delivered  in  security  of  a  debt^  but  witfigut  a  formal  asssgnation^  and 
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without  iniinuUian  to  the  insurance  company  till  afUr  the  arrest^  19  June  1839. 
ment.  ^^V^^ 

Macdougle  v* 
StrachaD  and 

The  late  Mr  Strachao,  writer  to  the  signet,  borrowed  from  the  otben. 
claimant.  Miss  Macdougle,  the  sum  of  L.1000,  for  which  he  gave 
her  his  promissory-note,  and  at  the  same  time  handed  over  to  her  a 
policy  of  insurance  on  his  life  for  L.IOOO,  which  he  had  effected 
with  the  Scottish  Widows'  Fund  and  Life  Assurance  Society  in 
1825,  accompanied  by  the  following  letter :  *  Miss  Jane  Macdougle, 
c  Berwick-upon-Tweed.— £dtnfttir^A,  20^  Fdf.  1830.     Madam, 

<  I  now  send  you  herewith  my  promissory-note,  of  this  date,  for 
^  L.1000  to  your  order,  payable  at  Whitsunday  the  15th  May  next, 

<  and  to  bear  interest  from  that  date  at  5  per  cent,  in  return  for  which 
'  you  will  be  so  good  as  return  my  former  note  for  the  same  amount. 

<  I  also  herewith  send  you  a  policy  of  insurance  on  my  life  for 

*  L.1000  sterling  by  the  Scottish  Insurance  Office,  the  premium  of 

*  which  has  been  paid  in  advance  up  to  the  13th  of  May  next,  and 

<  which  policy  is  to  remain  deposited  with  you,  as  a  further  security, 

<  until  my  said  promissory-note  shall  be  paid.  And  I  hereby  engager 

<  not  only  to  continue  to  pay  the  premium  regularly  as  it  becomes 

<  due,  and  to  report  to  you  the  receipts  for  the  same,  but  also,  when- 
^  ever  required,  to  g^rant  in  your  favour  a  regular  conveyance  of  said 

*  policy ;  but  declaring,  in  the  meantime,  that  in  the  event  of  my 

<  death,  you  shall  be  entitied  to  receive  the  whole  sums  thereby  due^ 
^  so  £eur  as  sufficient  to  pay  my  said  promissory*  note,  and  interest 

<  due  theremi  at  the  time.     I  am,'  (Signed)  ^  Rob*  Strachan/ 

No  formal  assig^tion  of  the  policy  was  executed,  nor  was  inti- 
mation then  made  to  the  company  of  the  transaction.  Mr  Strachan 
died  23d  April  1832,  in  insolvent  circumstances;  but  tiie  policy  had 
been  regularly  kept  up  by  him,  and  the  premium  paid  for  the  cur- 
rent year.  Shortly  before  his  death,  viz.  13th  March  1832,  he 
granted  a  promissory-note  for  L.1621,  payable  one  day  after  date, 
to  his  son  John  Strachan,  for  behoof  of  himself  and  his  brothers  and 
sisters,  in  security,  as  alleged  by  them,  of  a  sum  of  money  to  that 
amount  which  had  been  left  to  them  by  their  grandmother  in  1825, 
and  which  had  been  allowed  to  remain  in  his  hands,  and  in  further 
security  of  which,  as  was  ako  alleged  by  them,  the  policy  of  insu- 
rance had  been  effected.  The  promissory-note  being  protested, 
(5th  April,)  and  letters  of  horning  raised,  arrestment  was,  of  the 
same  date,  used  by  these  parties  in  the  hands  of  the  assurance  com- 
pany. After  the  death  of  Mr  Strachan,  Miss  Macdougle  claimed 
the  sum  contained  in  the  policy ;  and  in  order  to  settle  the  rights  of 
the  parties,  the  assurance  company  raised  the  present  multiple- 
poinding. 
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19  June  1835.      In  the  competition  which  thus  arose,  tA\m  Maodongle  eomiemdedf 
^■^V^^    that,  supposing  the  other  claimants  to  be  onerous  creditors  *  oi  their 
^racbw  lud  ^^  father,  the  arrestment  used  by  them,  during  bis  life,  was  ineffeo- 
Otbers.  tual  to  attach  any  thing  which  might  become  due  to  his  execotors 

under  the  policy  of  insurance  after  his  death.  Unless  there  be  a 
subsisting  debt  due  to  the  common  debtor,  thoe  is  nothing  which 
can  be  the  subject  of  arrestment  It  has  been  questioned  whether 
annualrent  is  liable  to  arrestment ;  but  although  the  diligence  has  in 
that  case  been  found  competent,  it  has  properly  been  restricted  to 
the  current  term ;  DirLf  voce  Arresimenty  p.  7.  Neither  can  fatnrt 
debts,  or  alimentary  funds,  be  affected  by  arrestment;  Stscr,  m. 
1.29;  Bankon,  iii.  1.  35;  Ersk.  iii.  6.  8.  There  are  various  ded- 
sions  to  support  the  same  doctrine;  Horn  v.  Pow,  Ist  Feb*  16S4, 
Br.  Supp.  i.  3,  Durie;  Mensies  o.  Graham,  25th  Jan.  1711,  "BL 
770;  Clunie's  Creditors  v.  Sinclair  and  Husband,  19th  Jan.  1799, 
M.  713. 

In  the  present  case,  the  arrestment  used  5th  April  1832  was 
of  all  sums  due  by  the  assurance  company  to  Robert  Strachan, 
either  under  a  policy  of  insurance,  or  otherwise.  No  sach  san 
was  due,  or  could  be  due  to  the  said  Robert  Strachan ;  and  it  de- 
pended upon  a  variety  of  circumstances,  e.  g.  upon  the  regular  pay-* 
ment  of  the  premium,  and  upon  the  other  conditions  of  the  policy 
being  complied  with,  whether  die  insurance  company  should  ever 
have  any  sam  to  pay  to  any  body.  There  was  dierefore  nothing 
certain  in  the  existence  of  any  debt,  even  de  future ;  and  even  if 
any  debt  should  thereafter  become  due  under  the  policy,  it  woold 
not  be  to  Mr  Strachan,  but  to  his  executor  or  assignee,  after  his 
death.  Until  there  be  a  fund  or  debt  in  existence,  the  use  of  the 
diligence  is  wholly  incompetent 


I>efendcn' 


It  was  amwered — That  during  the  currency  of  a  policy  of  insu- 
rance, and  after  payment  of  the  premium  has  been  made,  the  con- 
tingent interest,  whidi  the  person  insured  has  in  the  policy,  may 
be  validly  attached  by  arrestment  While  the  contract  of  insu- 
rance is  current,  and  has  been  validly  completed  on  both  sides,  any 
benefit  wiiich  may  arise  under  the  policy  may  be  validly  arrested. 
In  practice,  nothing  has  been  more  common  than  to  arrest  the  in- 
terest payable  under  marine  policies  of  insurance  during  their  sub- 
sistence, and  before  the  emerging  of  the  contingency  insured  against 
In  like  manner  there  seems  no  more  incompetency  in  arresting  the 

*  It  was  alleged  by  Miss  Macdougle  that  no  debt  was  truly  due  to  the  other  clais- 
ants  by  their  deceased  father,  and  that  her  rights  could  not  be  defeated  by  any  arrange- 
ment on  his  part  with  them ;  but  the  present  argument  proceeded  on  the  assumption  that 
they  were  his  onerous  creditors. 
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Bam  payable,  under  a  policy  of  insurance,  in  the  event  of  a  boose  10  June  lesn. 
being  destroyed  by  fire,  than  there  would  be  in  using  inhibition  or    ^^«^V^^ 
adjudication,  whereby  the  house  itself  might  be  attached,  if  it  stood ;  ^|!^f^if|^a* 
and  it  can  make  no  difference  in  principle,  that  the  contingency  Othen. 
insured  against  is  that  of  human  life,  and  not  that  of  seahazard  or 
fire. 

The  right  of  assigning  by  the  debtor,  and  that  of  arresting  by 
the  creditor,  is  understood  in  general  to  be  correlative.  No  evU 
dence  can  be  pointed  out  of  any  vested  personal  claim  w  right 
which  may  be  assigned  by  the  debtor,  and  which  cannot  be  arrested 
by  the  creditor.  It  would  be  a  strange  anomaly  if  a  debtor  could, 
by  means  of  life  assurance,  place  all  his  personal  funds  beyond  the 
reach  of  his  creditors,  while  he  himself  retained  the  power  of  dis* 
posing  of  them  as  he  pleased.  Although  the  authority  of  Erskine 
is  referred  to,  as  shewing  that  future  debts  are  not  arrestable,  it  is 
laid  down  by  the  same  author,  that  arrestment  is  competent  where 
the  debt  is  conditianal ;  and  there  cannot  be  a  better  example  of  a 
conditional  or  contingent  debt,  than  the  sum  iiedling  due  under  a 
policy  of  insurance.  The  doctrine,  that  conditional  debts  may  be 
arrested,  has  been  confirmed  by  various  decisions  of  the  Court ;  as^ 
for  instance,  a  claim  of  damages,  than  which  no  debt  can  be  mora 
contingent;  Wardropv.  Fairhdm,  Feb.  1744,  Clk.  Home^  M.  1025; 
see  also  Gordon  o.  Innes,  I3th  Feb.  1740,  Elch.  Arrest  14,  M.  715 1 
Grierson  v.  Ramsay,  25th  Feb.  1780,  M.  759;  Kyle's  Trustees  v* 
White,  14th  Nov.  1827.  The  arrestment  of  rents  also,  during  the 
currency  of  a  term,  and  before  they  are  payable,  is  anotlier  example 
of  the  arrestment  of  a  contingent  debt ;  as  to  which  see  Corse  t4 
Masterton,  31st  Jan.  1705,  FawU.  M.  767*  Various  other  instances 
of  the  competency  of  arresting  contingent  claims  might  be  quoted, 
e.g.  Sinclair  t^.  Sommerville,  21st  Jan.  17S0,  FoL  Diet.  ii.  80,  M, 
10,424;  Sinclair  o.  Shaw,  17th  Jan.  1739,  Monboddo. 

The  Lord  Ordinary  reported  the  cause  to  the  Inner- House  on  Lord  Gr- 
eases, with  the  following  note :  ^  The  Lord  Ordinary  is  inclined  to  ^°f7'* 
think  that  the  claim  of  John  Strachan  is  well  founded,  for  the  reasons 
assigned  in  his  case.  The  sum  contained  in  the  policy  of  insurance^ 
though  not  payable  to  Robert  Strachan  himself,  but  to  his  heirs 
and  assignees  after  hk  death,  was  constituted  by  an  obligation 
in  his  fevour,  and  it  was  placed  at  his  absolute  diq>osal.  Though 
a  contingent  debt,  it  was  not  the  less  liable  on  that  account  to  be 
attached  by  arrestment.  In  consequence  of  the  payment  of  the 
premium  for  one  year,  dies  accesserat ;  that  is,  the  sum  insured  bad 
become  exigible,  if  the  life  dropped  within  the  year. 

*  At  the  same  timci  as  die  pdnt  raised  does  not  appear  to  have 
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19  June  1835.  *  received  the  judgment  of  the  Coart,  and  as  life  assurance  has  ct 
^"^V^^     ^  late  become  a  very  common,  as  well  as  an  important  contract,  the 
sJilw^i^r  '  ^'*  Ordinary  has  thought  it  right  to  report  the  case/ 


Others. 


Pumier'i 
Argument* 


On  advising  these  cases,  a  difficulty  was  suggested  by  the  Courts 
as  to  the  effect  of  the  transference  and  delivery  of  the  policy  by 
the  late  Mr  Strachan  into  the  hands  of  the  claimant,  Miss  Mac^ 
dougle,  and  how  fieur  her  right  was  thereby  rendered  complete,  pre* 
vious  to  the  Arrestment  used  by  the  other  claimants ;  and  on  this 
point  supplementary  cases  were  ordered,  in  which 

It  wBspkaded  for  Miss  Macdougle,  that  as  the  insurance  con&pany, 
upon  the  sum  insured  falling  due,  could  not  be  compelled  to  pay 
without  the  production  of  the  policy,  or  the  want  of  it  being  duly 
accounted  for,  there  was  nothing  to  prevent  the  insured  from  raising 
money,  or  giving  security  to  his  creditor,  by  the  actual  delivery  of 
the  instrument.  The  obligation  by  the  company  was  clearly  an 
assignable  one ;  Belly  i.  630,  631 ;  but  the  formal  intimation  of  the 
assignation  could  be  attended  with  no  beneficial  consequences.  Until 
the  death  of  the  party  insured,  there  was  no  debt  due,  and  conse- 
quently no  risk  of  payment  being  made  to  any  other  party  different 
from  the  assignee  or  depositary ;  and  when  the  death  did  oceur, 
the  company  would  not  pay,  either  to  the  executors  of  the  de- 
ceased, or  to  any  subsequent  assignee  with  an  intimated  assignation, 
who  was  not  in  a  condition  to  deliver  up  the  policy,  by  which  the 
debt  was  constituted.  No  second  assignee,  therefore,  with  his  as- 
signation first  intimated,  and  no  arresting  creditor,  could  reasonably 
claim  a  preference  over  the  first  assignee  retaining  possession  of 
the  policy. 

The  possession  of  the  instrument,  which  forms  the  title  to  the 
sum  insured,  especially  when  accompanied  by  written  evidence,  that 
this  instrument  was  transferred  and  delivered  in  security  of  a  true 
debt,  is  quite  sufficient  to  put  the  holder  in  the  right  of  that  sum, 
when  it  becomes  due.     There  are  many  cases  in  which  a  formal 
intimated  assignation  is  not  necessary.    Thus,  the  transference  of  a 
cargo  of  goods  at  sea,  by  delivery  of  the  bill  of  lading,  is  of  itself 
complete ;  and  this  bears  a  strong  analogy  to  the  present  case ;  Bellf 
i.  198;  see  also  Ersk.  iii.  5.  3,  and  4;  Stoir,  iii.  1.  15.     Although 
it  be  true,  generally  speaking,  that  intimation  is  now  considered  re« 
quisite  to  the  validity  of  an  assignation,  this  rule  has  no  higher 
sanction  than  custom ;  and*  when  it  is  proposed  to  be  extended  to 
a  new  species  of  contract,  the  reason  of  the  rule  must  necessarily  be 
attended  to;  Stairs  iii.  1.  8.  and  12;  Ersk*  iii.  5.  3.  and  4.     The 
reason  of  thQ  rule  does  not  apply  to  the  case  of  a  life  insurance, 
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there  being  no  risk  of  the  debtor  making  payment,  ad  interim,  of  19  June  1835. 
the  future  and  contingent  debt.  ^"^V^^ 

By  the  law  of  England,  from  which  this,  and  other  contracts  ^h."„*i^ J 
falling  under  the  law  merchant,  have  been  borrowed,  the  transfe-  Others, 
rence  and  delivery  of  a  life  policy,  in  the  manner  which  took  place 
here,  would  have  been  quite  sufficient  to  complete  the  right  of  the 
claimant,  without  the  necessity  of  any  notice  to  the  pursuers ;  and 
unless  there  be  some  peculiarity  in  the  law  of  Scotland  as  to  inti- 
mation^ the  English  rule  should  prevail  here. 

It  was  answered — That  it  has  been  long  fixed  by  the  law  of  Defenders* 
Scotland,  that  the  mere  possession  or  custody  of  documents  of  debt,  ^^iguiAenu 
or  of  the  title-deeds  of  an  estate,  confers  no  right  to  the  debt,  or  to 
the  estate,  to  which  these  documents  or  title-deeds  relate.  Even 
a  law  agent's  hypothec  over  title-deeds  or  other  documents  is 
strictly  applicable  to  his  business  account,  and  will  not  cover  ad- 
vances of  cash  made  for  his  client ;  Skinner  o.  Paterson,  31st  May 
1823;  Grant's  Representatives  v.  Robertson,  28th  Feb.  1801, 
App.  1.  Hyp.  1.  The  doctrine  contended  for  amounts  to  this,  that 
the  mere  possession  of  the  certificate  or  policy  of  insurance  is  equi- 
valent to  an  assignation  of  the  debt  of  which  it  is  the  voucher,  a 
doctrine  which  has  been  productive  of  much  inconvenience  in  Eng- 
land, and  been  much  regretted  by  English  lawyers,  and  particularly 
by  Lord  Eldon ;  Whitebread,  1.  ife^e,  299;  Montford,  14.  Vesey^ 
606;  Coombe,  17.  Vesey^  370.  If  the  mere  possession  or  custody 
of  title-deeds  or  documents  of  debt  could  give  any  claim  to  the 
subjects  or  debts  to  which  these  deeds  or  documents  related,  there 
would  be  no  use  in  intimating  assignations,  or  taking  any  other 
steps  for  completing  the  right  of  an  assignee ;  and  accordingly 
the  principles  of  the  law  on  this  point,  as  laid  down  by  Mr  Bell, 
ii.  23,  clearly  shew,  that  the  mere  possession  of  the  policy  of  in- 
surance caunot,  in  the  present  competition,  give  any  right  to  Miss 
Macdougle  to  make  any  claim  upon  the  fund  in  medio. 

Even  if  there  had  been  a  formal  conveyance  of  the  policy  in  fa- 
vour of  Miss  Macdougle,  this,  if  not  intimated  before  the  arrest- 
ment was  used  by  the  claimants,  would  have  been  of  no  avail  in 
competition  with  such  arrestment  The  whole  doctrine  of  the  law 
of  Scotland,  in  regard  to  assignations  and  arrestment,  must  be  over- 
turned before  the  pleas  on  the  other  side  can  for  a  moment  be  lis- 
tened to. 

When  the  case  came  again  to  be  advised  with  the  additional  cases, 
their  Lordships  expressed  themselyes  as  follows : 

Lord  Gillies. — The  Lord  Ordinary  has  stated,  that  although  the 
VOL.  X.  3  a 
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19  June  1835.  gum  was  not  payable  to  Robert  StrachaR  himself,  but  to  bis  Iiein 
and  assignees  dfter  his  death,  yet  the  sum  was  constitated  by  aa 
Stracbaa  and  obligation  in  his  fetrour,  and  it  was  placed  at  bis  absolute  disposaL 
Otberv  It  was  a  contingent  debl^  but  not  the  less  liable  on  that  account  to 

be  attached  by  arrestment. 

Ijord  Balffray.^^I  perfectly  agree  with  what  is  slated  by  the  Lord 
Ordinary,  proYided  the  ordinary  rules  of  the  law  of  Scotland  are 
to  regulate  this  case.  The  arrestment,  I  think,  most  be  preferred 
as  in  competition  with  the  mere  possession  or  delivery  of  the  poKcy ; 
or  even  taking  it  as  an  assignation  of  the  policy,  still  that  assigna- 
tion was  not  intimated ;  and,  by  the  law  of  Scotland,  an  assignati<m 
can  have  no  e£fect  as  a  mode  o£  transference  until  it  has  been  inti- 
mated.  There  was  no  intimation  in  this  case ;  and  therefore  there 
can  be  no  doubt  that  the  arrestment  was  preferable,  provided  this 
case  was  to  be  decided  by  the  ordinary  rules  of  the  law  of  Scotland. 
But  I  confess  I  am  somewhat  moved  by  the  peculi(ur  nature  of 
the  contract  of  insurance.  It  is  comparatively  only  of  late  yean 
that  life  insurance  has  been  introduced,  or  at  least  become  so  common 
among  us;  and  I  have  some  doubt  whether  we  cai\  apply  to  it  the 
ordinary  rules  of  our  own  law,  or  whether  it  will  not  fall  to  be  re- 
gulated by  the  general  mercantile  law ;  aAd,  with  that  view,  I  con- 
fess I  would  wish  farther  light  on  the  subject,  particularly  how 
cases  of  that  description  are  disposed  ol  in  England,  wher^  soc^ 
contracts  are  much  mere  common,  and  what  19  the  practice  of  the 
di£ferent  insurance  companies. 

Suppose  it  should  be  the  rule  in  all  insurance  companies  that 
the  sum  insured  shall  not  be  paid  except  upon  production  of  the 
policy,  and  that  the  insurance  company  has  a  right  to  demand  pra- 
duction  and  delivery  of  the  policy  before  they  pay  the  sum  insured. 
Suppose  this  to  be  the  universal  practice ;  then,  in  that  ci«e,  could 
an  insurance  company  depart  from  that  practice^  for  the  purpose  of 
ifivouring  a  particular  creditor,  and  say  to  the  arresting  creditor, 
we  will  not,  in  your  case,  insist  on  our  right  to  demand  the  policy  ? 
This  would  not  do.  They  must  act  in  a  proper,  fair  and  correct 
manner,  and  according  to  established  rules.  I  should  therefore 
wish  to  consider  more  deliberately  the  import  and  effect  in  the 
mercantile  world  of  the  delivery  and  possession  of  the  policy. 

Iiord  President — Mr  Strachan  deposited  this  policy  wiUi  Miss 
Macdougle,  She  was  no  doubt  the  depositary,  but  then  she  was 
the  depositary  in  rem  suam.  It  was  for  her  own  benefit  and  for 
her  own  security  that  it  was  placed  in  her  hands,  and  expressly 
with  the  intention  of  her  mukiog  use  of  it,  if  found  necessary,  in 
security  of  the  debt  due  to  her  by  Mr  Strachan.  Now,  is  she  not 
entitled  to  retain  what  was  thus  deposited  in  her  hands,  and  for  her 
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security^  aaf^;a{n8t  tl^ese  assignees  of  Strachan  ?  She  resides  in  Eag-  ^^  ^^  ^^^ 
land ;  and  if  she  chooses  to  retain  the  p<di€y»  we  eamM>t  compel  her    ^^^V^^ 
to  give  it  up.     She  may  keep  possc^oo  of  it  if  she  chooses ;  we  aJ!^iISf  and 
cannot  foirce  it  ovt  of  her  \aakifii  if  she  in^sta  upon  retaining  it  Others. 
What  may  be  the  effect,  as  reg^s  the  iosufaoee  eompwy>  of  her  opinion  of 
90  retaining  it,  I  cannot  say.  Court. 

Lpr4  GiBi€8. — I  eonaider  that  the  letter  and  the  depositation  of 
the  policy  aqtounta  to  an  asipgnation ;  but  then  it  hi^  not  been  inti- 
n^ted.  Can  you  pake  any  thing  more  of  it  (han  an  assignation ; 
^nd  if  so,  without  intimatioKi,  the  arrestment  is  preferable.  Here 
is  not  even  w  indorsation  of  the  policy*  There  )s  nothinig  flFu>re  than 
the  mere  possession  of  the  docivnent,  which  i^  givep  as  it  stood  in 
Stiachan'8  person.  I  do  no$  know  wh^t  wo^ld  hfkve  been  the  ef- 
fect even  of  indorsation^  if  not  intimated  to  the  insurance  company, 
}  am  not  prepared  to  say  that  a  policy  0|f  ios.arance  is  in  the  same 
fiitqation  as  a  bill  of  exchange,  payable  to  the  bearer,  which  gives 
thei  holder,  by  the  mere  possession  of  the  document,  a  right  to  re-r 
cover  the  apiount.  I  am  not  prepared  to  say  that  a  policy  of  in-: 
Burance  stands  in  the  same  situaticm,  or  is  ei^titled  to  the  same  prir 
vileges  as  a  bill  of  exchange.  A  bill  of  exchange  may  be  indorsed;^ 
and  the  mere  indorsation,  without  iptimation,  gives  the  party  hold- 
ing it  a  right  to  reeoveiv  But  to  give  effect  to  Miss  MacdoMgle'a 
plea,  you  would  carry  the  principle  so  Cemt  as  to  say,  that  not  oiUy 
the  indorsation  of  a  policy  gives  a  right  to  the  holder  to  recover, 
but  that  the  same  effect  would  attach  to  a  policy  which  is  not  io- 
dorsed.  I  certainly  am  not  prepared  to  carry  the  principle  so  fiu*. 
I  conceive  that  a  policy  of  insurance  requires  a  regular  assignation 
in  the  same  way  as  a^y  other  docipnent  of  debt;  and  to  give  e|fe^t 
to  that  assignation  the  ordinary  rules  of  law  m^Bt  be  applied.  It 
must  be  duly  intimated,  and  it  is  only  froqi  the  time  of  intimation 
that  the  transfer  becomes  complete.  I  do  not  know  of  apy  princi- 
ple or  reason  why  a  different  rule  should  be  applied  to  a  policy  of 
insurance  from  what  is  applied  to  any  other  document  of  debt.  It 
18  said  the  lady  may  retain  the  policy,  and,  being  abroad,  we  cannot 
force  her  to  give  it  up.  If  the  insurance  office  were  to  say,  we 
will  not  pay  without  the  policy,  I  conceive  that  we  would  receive 
aid  from  the  courts  of  law  of  the  country  to  whose  jurisdiction  the 
holder  is  subjected. 

Lard  Mackenzie. — My  opinion  is  the  same  with  that  last  deli- 
vered. I  see  no  objection  to  the  competency  of  arrestment  in  the 
circumstances  of  the  case.  Two  views  are  taken ;  Jirst^  That  what 
was  done  here  was  equivalent  to  an  assignation.  It  may  be  so,  but 
then  there  has  been  no  intimation.  The  second  view  respects  the 
possession  of  the  policy ;  but  the  mere  delivery  of  an  instrument 

3a2 


730 


DECISIONS  OF  THE 


Mo.  13& 


Others. 


Opinion  of 
Court. 


19  June  1835.  confers  no  right     The  debt  ia  not  transferred  by  merely  handii^ 
„^T^^^r      over  the  document  of  debt :  something  more  is  required  to  be  done 

Macdougle  v.  -,  .  .  ^iii.^ijii-* 

strachan  and  to  make  the  transference  complete.  By  the  law  of  Scotland  tbis  u 
clear.  It  seems  to  be  argued,  however)  that  in  a  matter  of  tbis  kind 
the  law  of  Scotland  is  to  be  excluded  by  the  mercantile  law  of 
England  or  Europe.  Before  considering  that  question,  I  should 
ask,  what  is  said  to  be  the  law  mercantile  upon  the  subject?  Is  it 
said  that  a  life  policy  can  be  passed  with  indorsation  or  without  it? 
If  the  law  be  that  it  may  pass  by  indorsation,  there  is  none  here. 
Then  I  do  not  see  it  averred  that  such  a  document  would  pass  ajy 
where  by  mere  delivery,  like,  a  bank-note  payable  to  the  bearer. 
I  do  not  think  it  is  alleged  that  this  is  warranted  by  the  law  of 
England  or  other  countries.  Even  if  it  were;  however,  I  scarcely 
think  we  could  admit  such  a  practice,  which  could  be  no  proper 
point  of  mercantile  law.  A  policy  of  insurance  is  a  document  of  a 
very  different  description  from  those  that  pass  by  mere  delivery 
from  hand  to  hand ;  and  I  do  not  see  any  reason  why,  in  Scotland, 
it  should  be  allowed  to  be  transferred  in  any  other  way  than  accord- 
ing to  those  rules  of  law  which  regulate  the  transference  of  other 
rights. 

The  Lord  President  then  put  it  to  the  Court  whether  they  should 
prefer  the  arrester ;  to  which  their  Lordships  assented,  and  they 
pronounced  this  interlocutor :  <  The  Lords  having  advised  the  re- 
vised cases  for  both  parties,  and  whole  cause,  and  heard  counsel, 
find.  That  the  arrestment  at  the  instance  of  the  claimant,  John 
Strachan,  was  a  competent  diligence  to  affect  the  sum  due  under 
the  policy  of  insurance  in  question,  and  that  the  same  is  prefer- 
able to  the  right  contended  to  be  conferred  on  the  claimant,  Miss 
Macdougle,  by  the  letter  of  20th  February  1830,  accompanied  by 
delivery  and  possession  of  the  policy  of  insurance ;  and  remit  to 
the  Lord  Ordinary  to  proceed  farther  in  the  cause,  and  do  therein 
as  shall  be  just.' 

Lord  Cordunue^  Ordinary.  For  Miu  Macdougle,  P.  Bobertaon,  Alt.  Man, 

James  S,  Roberttan  taid  Danid  Fidm^  W.  8.  Agents.  B,  Gerk. 

c. 
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GEORGE  NAPIER 

(xgaingt 

Miss  MARGARET  BALFOUR- 

Reference  to  Oath. — Annualrent. — Circumstances  in  tohichy 
(1.)  ^»  oath  on  reference  was  found  to  prove  resting  owing  ;  (2.)  Jii- 
terest  disallowed  on  professional  charges  for  agency  and  trouble  in  a 
writei^s  account ;  (3.)  Interest  on  professional  outlays  allowed. 

Mr  Napier  broaght  an  action  against  Miss  Balfonr,  as  represent- 
ing her  mother,  Mrs  Dr  Balfour,  for  L.52,  6s,,  being  the  balance 
or  third  part  of  an  account,  with  interest  at  4  per  cent.,  incurred 
in  1806  in  completing  the  titles  of  Mrs  Balfour  and  other  heirs- 
portioners  of  Mr  Donald  M^Gilchrist  of  Northbar. 

Prescription  was  pleaded  in  defence,  and  there  was  a  reference 
to  the  oath  of  the  defender  that  the  debt  was  resting  owing.  The 
Lord  Ordinary  held  the  constitution  of  the  debt  and  resting  owing 
to  be  proved,  for  the  reasons  stated  in  the  following  interlocutor 
and  note : 

*  The  Lord  Ordinary  having  considered  the  closed  record  and  Lord  Ordi- 

*  deposition  of  the  defender  on  the  reference  to  her  oath,  and  heard  jJJJJJ^/'***'" 
>  parties'  procurators  thereon,  finds  the  constitution  of  the  debt 

*  sued  for  suflSciently  instructed  by  the  said  deposition,  inasmuch 

<  as  the  defender  has  therein  deponed,  that  she  believes  the  business 

<  comprehended  in  the  account  to  have  been  performed  by  the  pur- 

<  sner,  and  that  she  has  obtained  the  benefit  thereof  in  the  titles 

*  made  up  by  her  mother,  whom  she  represents  as  co-heiress,  with 

*  the  other  beirs-portioners  in  the  property  referred  to :  finds  it 

*  also  proved  by  tibe  said  deposition,  *  That  the  deponent  has  no 
"  reason  to  think  that  any  part  of  the  said  account  was  paid  by  the 
<^  deponent's  parents,'  and  that  it  has  not  been  paid  by  the  depo- 
^  nent  herself:  finds  it  further  proved.  That,  according  to  the  de- 
'  fender's  belief,  the  business  was  performed  on  the  employment 

*  of  Mr  Thomas  Gloag,  the  husband  of  one  of  the  co-heiresses, 
^  and  that  Mr  James  Balfour,  the  husband  of  another,  who  at  that 

<  time,  or  soon  after,  took  charge  of  die  property,  concurred  with 

*  Mr  Gloag  in  employing  the  pursuer :  finds,  therefore.  That  when 

*  the  defender,  in  answer  to  the  general  question,  whether  she  be- 
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lieves  tlie  debt  to  be  resting  owing,  depones,  <  That  sbe  does  not, 
^  because  the  pursuer  was  not  employed  by  the  deponenfs  parents  or 
^  herselfi  such  deposition,  taken  in  connection  with  the  matten 
previously  sworn  to,  must  be  considered  as  merely  the  statement 
of  «n  opinion  in  law,  implying  an  adn[^ission  of  the  facts  in  all 
other  respects  :  finds,  That  such  an  opinion  in  law  is  erroneous, 
seeing  that  the  defender's  parents  having  taken  benefit  by  the 
title  made  up  in  the  person  of  her  mother,  it  .must  be  presumed 
that  they  did  authorise,  or  at  all  events  homologate,  the  employ- 
ment of  the  pursuer  by  Mr  Gloag :  Therefore,  in  respect  of  the 
deposition,  repels  the  plea  of  prescription :  finds  it  proved  that 
the  debt  b  resting  owing ;  decerns  in  terms  of  the  libel :  finds 
expenses  due,'  &c. 

'Note. — *  The  Lord  Ordinary  thinks  that  it  was  very  wrong  to  let 
this  claim  lie  over  for  so  very  long  a  period,  without  apparently  any 
claim  having  been  ever  made  against  Dr  Balfour,  thougb  he  lived 
till  1820.  It  is  not  wonderful  that,  in  such  circumstances,  a  lady 
should  be  very  unwilling  to  acknowledge  a  debt  which  she  must  sup- 
pose wonld  have  been  desumded  of  her  ftidier,  if  it  had  been  fadd 
to  be  due  by  him ;  but,  on  the  fects  adnntted  in  the  deposition, 
the  Lord  Ordinary  must  hold  resting  <neinff  to  be  proved.  The 
single  ground  for  the  least  doubt  is,  that  it  does  not  appear,  from 
the  deposition  positively,  fliat  Mr  Gloag  might  not  have  paid  the 
debt ;  but  as  it  does  appear  from  it  that  Mr  Balfour  had  only 
recently  paid  his  share,  the  Lord  Ordinary  thinks  that  no  real 
doubt  is  left  on  that  point,  and  that  it  would  be  too  great  a  refine- 
ment to  hold  a  bare  possibility  so  evidently  contrary  to  the  tmtli 
appearing  on  the  faee  of  the  deposition,  to  render  the  oatk  ne- 
gafeTO. 

<  The  Lord  Ordinary  has  bad  some  hesitation  as  to  the  iaieregl 
as  charged  against  the  defender,  because  no  account  was  rendered 
either  to  her  or  to  her  parents.  It  is  stated  in  the  defences,  thift 
the  pufsuer,  in  his  letters  to  Mr  Duncan,  the  defender's  brodiM'-in- 
law,  stated  that  the  account  was  rendered  to  Mr  Gloag,  by  whont 
he  was  emjdoyed ;  and  this  is  not  denied  either  there  or  in  the 
deposition.  Although,  therefore,  tiie  pursuer  has  obtained  no  ex- 
press admission  of  diis  fiaict,  the  Lord  Ordinary  is  inclined  to  lliink, 
that  if  the  debt  is  proved  to  be  resting  owing,  there  may  be  suffi- 
cient ground  in  the  circumstances  for  {nesuming  that  the  aooomit 
for  such  speciaLbusiness  was  rendered  when  the  bainess  was  finish- 
ed. Without  that  assumption,  the  Lord  Ordinary  would  have 
hesitated  in  subjecting  this  lady  to  the  interest  here  charged  for 
twenty-seven  years.     It  is  charged  at  four  per  cent.* 

The  defender  redaimed. 
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Lord  MeAmfli. — There  must  be  proof  both  of  the  eonstitation  and  80  June  183ft. 
of  the  subsistence  of  the  debt     Now,  there  is  room  for  donbt  if    W^/^^i^ 
the  constitution  has  been  proved  by  this  oath ;  and  I  rather  think  ^|^/* 
questions  have  been  put  which  ought  not  to  have  been  allowed. 


1^  ->-—«- 


The  only  part  of  it  on  which  the  Lord  Ordinary  rests  the  proof  of  ^^"^  ""^ 
,  the  constitution  of  the  Ubel,  is  where  he  finds  tlutt  it  is  <  also  proved 
*  by  the  said  deposition,  <  that  the  deponent  has  no  reason  to  thiniL 
^  that  any  part  of  die  said  account  was  paid  by  the  deponent's  pa^^ 
<<  rents :''  And  she  gives  this  as  her  reason,  because  they  never  em* 
ployed  the  pursoer ;  and  then  adds,  « that  it  has  not  been  paid  by 
<  henelf.*  Now,  does  this  prove  the  conltitotioa  of  the  debt  ?  Sop- 
pose  that  she  had  said  she  knew  nothing  about  the  account,  would 
tiiat  have  proved  the  debt  ?  I  i^prehead  not.  Yet  this  is  the  effect 
of  her  deposition.  My  impression  is  that  the  lady  truly  knows  no* 
^ing  about  it,  and  meant  so  to  say  by  her  deposition. 

On  another  point  I  am  for  altering>  as  I  think  interest  is  not 
doe.  The  pnrsaer  was  not  entitled  to  keep  back  this  account  till 
1834.  I  do  not  know  that  it  is  fully  established  diat  interest  on 
writers'  accounts  is  due,  especially  under  such  circumstances.  Here 
we  have  an  illustration  of  the  mischief  that  may  be  done.  There 
is  an  account  of  L.76,  with  L.79  of  interest  charged  on  it  It  is  so 
£Eur  well  for  the  pursuer  that  two  portions  of  it  have  been  paid  with 
interest 

Lord  GJenke. — Upon  the  whole  I  agree  as  to  the  proof  of  resting 
owing.  If  the  principal  sum  be  due,  interest  follows.  She  has 
had  the  benefit  of  the  interest  by  not  paying  the  debt  She  will 
not  be  more  out  of  pocket  than  if  she  had  paid  it  at  the  time.  But 
as  to  interest  on  this  particular  account,  I  would  make  a  distraction 
betwixt  interest  on  professional  charges  and  interest  on  outlay. 

Lord  Meadowbanh.  —  I  think,  upon  a  fiiir  interpretation  of  the 
oath,  that  the  debt  is  due ;  but  I  am  against  allowing  interest 
This  would  be  holding  out  a  premium  to  parties  to  hold  back  ac- 
counts. 

Lord  Justiee-Clerk.—Tdkiog  the  whole  of  die  oath,  I  thioJc  tiie 
debt  is  proved.  This  was  a  commune  negotnun,  and  possession  fol- 
lowed. 

I  think  that  interest  ought  not  to  be  allowed  on  professional 
charges ;  but  outlajrs  are  different  These  were  necessary  advances, 
and  I  am  for  giving  interest  on  these. 

The  Cowrt  (2d  June)  adhered  to  the  Lord  Ordinary's  interlocuUMr  Judgment. 
as  to  the  subsistence  of  the  debt,  but  recalled  it  in  so  far  as  interest 
is  allowed  on  that  part  of  the  aocomit  which  consists  of  professional 
eharges  for  agency  and  trouble. 

The  question  of  interest  on  outlays  on  the  account  stood  over. 
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20  June  1835.      Upon  resuming  condderation  of  the  note,  the  C^nrt  decerned, 
and  allowed  interest  on  professional  outlays. 

Lard  Medwyn, — Upon  considering  the  claim  for  interest,  I  find 
we  agreed  as  to  disallowing  interest  on  professional  charges ;  and 
now,  in  the  circumstances  of  this  case,  I  am  inclined  to  defer  to  the 
opinion  of  your  Lordships,  and  allow  interest  on  professional  out- 
lays. If  the  defender  had  had  no  acquaintance  with  this  account 
except  from  her  own  personal  knowledge,  the  case  might  haye  been 
different ;  but  when  it  is  observed,  that  the  two  other  parties  set* 
tied  their  shares  of  the  account,  this  shews  that  the  pursuer  was  not 
to  blame  in  entertabing  the  expectation  that  this  part  also  would 
be  settied  without  litigation.  Cases  of  this  kind,  where  there  has 
been  such  mora  in  the  demand,  must  depend  on  their  own  circim- 
Btances. 

Lord  MeadowbanL — I  am  also  disposed  to  allow  interest  on  pro- 
fessional outiays.  Lord  Glenlee  refers  us  to  a  case,  Henry  v.  Snther* 
land,  Feb.  1801,  in  which  interest  was  allowed  on  professional  out- 
lays, and  charges  also. 

X.ord  Ordinary,  Moncmff,  Act.  Dean  ofFac  (Hope,)  O.  Nepier.         G.  ff  W, 

Napm^  W.  S.  Agents.  Alt.  SoL-Geiu  f  Ctmoigkame,J  and  A.  JJaddmm, 

Gibstm-CMgh  Wordhm  ^  DdM,  W.  S.  Agents. 

R. 
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20^  June  1635. 


WILLIAM  HOME  LIZARS 
FRANCIS  BURKE. 


Sequestration. — Trustee.  —  Competition. — In  the  det^im  of 
a  truOee  on  a  sequestrated  estate^  vote  of  alleged  creditor  rgeded^  m 
respect  of  the  uncertainty  of  the  amount  of  the  daim^  and  Ute  want 
of  vouchers. 

LiZARS  was  chosen  interim  factor  on  the  sequestrated  estate  of 
Stirling  and  Kenney,  booksellers  in  Edinburgh.  At  the  meeting  for 
election  of  a  trustee,  Burke  was  also  put  in  nomination.  Lizars 
had  the  majority  in  number  and  value  of  the  ascertained  and  ad- 
mitted debts.  Among  the  votes  for  Burke,  was  that  of  the  tms- 
tee  on  the  sequestrated  estate  of  Alexander  Robertson.   The  claim 


I    . 
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and  affidavit  by  Robertson's  trustee  rested  upon  a  depending  ao-  20  June  1835. 
tion.   He  deponed,  that,  as  trustee,  he  raised  a  summons  against  the    /'V^^ 
bankrupts  in  October  1834,  which  summons  narrated,  that  the  bank-  ^^^^^ 
rupts  were  indebted  *  to  the  pursuer,  as  trustee,  in  the  sum  of 
f  L.6880 :  17  ;  7,  being  the  balance  due  by  the  defenders  to  Alex- 

*  ander  Robertson,  as  at  14th  February  1834,  on  an  account-cur- 

<  rent  between  the  firm  of  Stirling  and  Kenney  and  Robertson, 

<  deducting  therefrom  any  sums  which  the. defenders  should  be  able 

*  to  instruct  were  due  to  them  by. the  said  Alexander  Robertson.' 
It  farther  narrated,  that  Kenney  had  died  in  September  1834,  and 
was  represented  by  trustees;  and  .concluded,  that  Stirling  and  Ken- 
ney as  a  company,  and  the  said  Andrew  Stirling,  and  the  trustees 
of  Kenney,  the  individual  partncfrs,  at  least  two  of  the. individual 
partners  of  the  firm  of  Stirling  and  Kenney,  should  be  decerned 
to  make  payment  of  L.8880  :  17  :  7,  under  the  deductions  already 
mentioned.     The  affidavit  proceeds :  <  Further  depones.  That  the 

<  firm  of  Stirling  and  Kenney,  and  the  individual  partners  thereof, 

*  before  mentioned,  were  jointly  indebted  and  resting  owing  to  the 

*  deponent,  at  the  date  of  their  sequestration,  the  said  sum.' 

The  Reverend  George  H.  Robertson,  a  brother  of  Alexander 
Robertson,  was  a  partner  of  Stirling  and  Kenney.  He  had  large 
counter  claims  against  his  brother,  and  was  not  called  as  a  defender 
in  the  action  at  the  instance  of  Alexander's  trustee. 

Lizars  objected  to  this  vote  on  the  ground  of  uncertainty,  want 
of  vouchers,  compensation,  &c.  The  answer  to  the  objection  of 
the  want  of  vouchers  was,  that  legal  evidence  qf  the  debt  was  not 
required  at  this  stage,  and  that  this  was  not  one  of  the  requisites  to 
entitle  a  claimant  to  vote ;  2.  BeU^  836,  843 ;  Finlay,  1st  Feb.  1809, 
F.  C;  WiUiamson,  4th  Dec  1818,  F.  C;  Blyth,  8th  July  1825; 
Paul  o.  Gibson,  House  of  Lords,  14th  June  1834. 

The  Courty  upon  the  report  of  the  Lord  Ordinary,  found  that  it  Judgment. 
was  unnecessary  to  go  into  the  question  of  compensation,  and  reject- 
ed the  vote  on  the  ground  of  uncertainty  and  want  of  vouchers,  and 
confirmed  Lizars  as  trustee. 

Lard  Gknlee. — The  claim  may  be  good  to  enable  the  party  to  opinion  of 
rank ;  but  in  the  election  of  a  trustee,  a  party  is  precluded  from  ^°"''* 
voting,  unless  his  claim  be  accompanied  with  the  grounds  of  debt. 
How  can  we  judge  where  the  majority  lies,  unless  some  definite 
Bum  be  given  as  to  the  amount  of  the  claim  ?   . 

Ijord  Medwyn* — There  is  enough  to  entitle  us  to  reject  this 
claim,  without  going  into  the  question  of  compensation.  The  whole 
summons  is  embodied  in  the  affidavit,  where  the  amount  of  the  de- 
mand is  stated,  but  undf  r  deduction  of  the  claims  on  the  other  side, 
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SD  Jane  1835.  thereby  admitting  that  sneh  coonter  daimi  existed.  Hence  the 
amonnt  of  the  debt  on  which  the  claim  rests  cannot  be  ascertained 
No  minnte  investigation  of  claims  takes  place  at  diis  time.  Hiey 
are  given  nnder  the  sanction  of  a  charge  for  perjury.  But  it  woqU 
not  do  to  tie  down  the  claimant  here  to  a  debt  different  from  what 
is  stated  in  the  summons. 

But  further,  the  daim  has  been  given  in  without  vouchers.  lo  a 
claim  where  there  are  no  vouchers  the  case  is  different  But  if 
there  be  vouchers,  and  I  observe  there  must  be  in  the  present  in- 
stance, the  non-production  of  these  is  a  sufficient  reason  for  reject- 
ing the  claim  in  die  election  of  a  trustee. 

Lord  Juitux'-Clerk. — It  is  unnecessary  to  go  into  the  plea  of  con* 
pensation ;  but  the  claim  must  be  rejected,  Ist,  on  the  score  of 
vagueness  and  uncertainty ;  and,  2(£fy,  the  want  of  voncheis. 

Lord  Ordinary,  Cockbum.      Act.  Dean  c/Fac,  fBope,J  and  RuMseB.         Alt  Ij^, 
and  Chmikon,      Ja,  Stuart,  S.S.C.  W.  Bmey^  W.  S.  Agents.       T  Oal. 

R. 
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JAMES  AMOS  GRIEVE 

against 
WILLIAM  M^CALL  akd  Others,  (Amos's  Executobs.) 

Trust. — Executor. — Legacy. — ^Diligekce. — Exeeutorsj  entuO' 
ed  wUh  the  distribution  of  fwnds^  in  payment^  in  the  first  jptaxe^  ^ 
certain  special  bequests^  and  thereafter  in  payment  of  the  resiJsi 
equally  among  four  persons^  having  drawn  out  of  bank  part  cfAi 
finds  intended  to  be  afterwards  applied  in  extinction  of  spedodltgs^ 
des  not  then  become  payable  ;  and  having  placed  the  samCf  wiOust 
any  security  or  obligatory  document^  in  die  hands  of  one  ofAeir  oh 
executorsy  vnderageneralinstructiontohimtolookoutforaneUgik 

investment  for  the  said  sum  ;  and  no  such  investment  having  bee^ 
made^  whereby  the  funds  in  the  hands  of  the  co-executor  were  nd 
accessible  when  demanded;  and  large  payments  having  in  Ae  wea^ 
time  been  made  byt/ie  executors  to  the  residuary  legatees^  whikpan* 
ment  had  not  been  made  of  some  of  the  special  legacies  i^ewsd^  ^ 
a  question  with  oneofAe  special  legatees^  that  the  executors  were 
not  entiiled^  in  accounting  with  him^  to  take  credit  for  Oiepaymtutt 
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'  to  the  residuary  legateesj  and  that  he  was  entitled  to  recawr  the  0SJimel6S& 

'  amowfU  of  the  special  legacy  bequeathed  to  him.  g^"^^^"^'^ 

M«Call  and 

'  Amos,  by  deed  of  settlement,  appointed  the  defenders  his  executors,  ^^^^ 

t  with  the  usual  powers,  the  majority  accepting  and  surviving  to  be 

a  quorum.     The  purposes  of  the  trust  were  for  payment  of  the  tes- 

I  tutor's  debts,  and  of  various  legacies,  chiefly  to  relations.      The 

executors  were  directed  thereafter  to  distribute  the  residue  equally 

I  among  four  persons,  of  whom  M^Call,  one  of  the  executors,  wafi 

r  one.     Each  of  the  executors,  in  common  wil^  M^Call,  was  left  a 

legacy  of  L.50 ;  and  he  was  left,  in  addition  to  that  bequest,  and 

i  the  residuary  interest  given  to  him,  a  farther  legacy  of  L.500. 

I  By  codicil,  dated  81st  January  1829,  Amos  bequeathed  a  legacy 

I  of  L.400  to  the  pursuer,  to  be  paid  on  his  attaining  majority,  (viz. 

6th  February  1882.)     Amos  died  17di  January  1882,  and  the  de- 

!  fenders,  including  Alexander  Greig,  W.  S.  were  confirmed  exe^ 

cutors.  Amos  had  placed  his  whole  funds,  with  the  exception  of 
L.200,  lent  to  one  of  the  legatees,  in  the  Bank  of  Scotland  at  Dum- 
fries. He  left  no  debts.  The  funds  left  were  sufficient  to  provide 
for  the  whole  primary  legacies,  and  leave  a  surplus  of  more  than 
L.dOOO,  to  be  divided  among  the  residuary  legatees. 

The  confirmation  was  expede  20th  February  1882.  Upon  the 
23d  March  the  whole  executors  held  a  meeting  at  Mofial.     They 

I  there  authorised  part  of  the  funds  to  be  drawn  from  the  bank,  for 

tiie  payment  of  ftmeral  and  other  small  expenses,  and  for  making 
ft  partial  payment  to  some  of  the  legatees.  The  minutes  further 
bear,  that  *  the  meeting  direct  Mr  Greig  to  look  oat  for  a  prcH 

<  per  security  for  the  sum  necessary  to  secure  the  annuity  payable 

<  to  James  Donaldson,  as  well  as  die  provision  to  Mrs  Campbell's 

<  children,  and  to  Mr  Grieve's  children.'  Next  day  three  of  die 
executors,  M'Call,  McMillan  and  Greig,  went  to  Dumfries  and 
uplifted  the  whole  funds,  nearly  L.8000,  having  previously  sub- 
scribed a  discharge,  and  acknowledged  payment  to  the  bank,  heap- 
ing that  the  deposit  receipts  had  been  delivered  up. 

It  was  stated  by  the  defenders  in  the  present  actioii,  that  Mr 
Greig,  being  the  active  and  intromittiDg  executor,  alone  received 
the  money  from  the  bank,  the  other  defenders  merely  subscribing 
the  discharge  at  the  request  of  Greig. 

They  immediately  redeposited  L.5000  upon  a  new  receipt,  in 
the  names  of  the  four  executors.  They  disposed  of  the  remainder, 
by  paying  about  L.200  as  the  expenses  of  confirmation,  and  L.900 
to  various  legatees.  The  sum  of  L.1500  was  given  to  Mr  Greig, 
W.  S.,  not  upon  a  personal  loan,  but  for  the  special  purpose  of 
being  lent  out  on  good  security,  until  the  deferred  legacies  be- 
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83 Jane  1835.  cftme  payable;  and  L.300  were  given  to  Mr  McMillan,  to  be 
lodged  in  the  branch  bank  at  Moffat,  in  the  names  of  all  the  exe- 
cutors ;  and  the  sum  was  deposited  accordingly. 

The  other  executors  were  led  to  suppose  that  the  L.1500  given 
to  Greig  had  been  safely  invested.  Greig,  in  writing  to  the  de- 
fenders in  regard  to  the  executry  funds,  on  18th  May  1832,  stated, 
that  <  the  sums  drawn  from  the  bank,  yon  know,  have  ,all  been  dis* 

<  posed  of,  with  the  exception  of  about  L.1500,  for  securing  the 

*  annuity  to  Mr  Donaldson,  to  Mrs  Grieve's  children  and  Mrs 

*  Campbell's  children.     For  these  I  have  now  got  a  very  desirable 

<  security,  yielding  an  interest  of  4  per  cent,  which  is  the  ordinary 

<  ratp  of  interest  at  the  present  time.     I  shall  bring  out  the  docu- 

<  ments  the  first  time  I  come  out,  which  will  be  soon/ 
A  second  meeting  of  the  whole  executors  took  place  on  12tk 

November  1832.  The  L.5000  deposited  in  the  bank  was  uplifted, 
all  the  executors  indorsing  the  deposit-receipt.  The  whole  pri- 
mary legacies,  including  L.50  to  each  of  the  executors,  were  then 
paid  off,  and  L.2800  were  divided  among  the  residuary  legatees. 
The  documents  relative  to  the  L.1500  ware  not  brought  out  by 
Greig;  but  he  again  led  the  other  defenders  to  believe  at  this 
meeting  that  the  sum  was  duly  invested,  and  repeated  this  assu- 
rance at  a  subsequent  meeting  with  them  in  the  spring  1833. 

A  third  meeting  of  the  whole  executors  took  place  on  Ist  Feb- 
ruary 1833.  The  L.300  deposited  by  McMillan  and  some  other 
balances  were  uplifted,  and  L.480  were  distributed  among  the  re- 
siduary legatees,  the  receipts  on  this  and  the  former  occasion  bear- 
ing, that  the  money  was  paid  by  the  four  executors  specially  named. 
The  residuary  legatees  had  thus  received  L.3280,  of  which  M^CaH 
had  got  L.820.  No  communication  was  made  to  the  pursuer,  a 
primary  legatee,  in  regard  to  those  payments  to  the  residuary  le- 
gatees. 

In  April  1833,  the  other  executors  took  alarm  as  to  the  L.1500, 
and  raised  an  action  and  inhibition  against  Greig,  which  led  to  his 
executing  a  trust  for  behoof  of  his  creditors. 

The  pursuer  raised  an  action  against  the  whole  executors  for  pay- 
ment of  the  special  legacy  of  L.400  due  to  him,  when  it  was  pleaded, 
in  defence,  by  three  of  these  executors,  (Greig  not  appearing,)  that 
they  had  not  intromitted  with  the  funds,  that  they  lent  their  names 
to  enable  Greig  to  uplift  the  money  from  the  bank,  and  that  al- 
though the  receipts  by  creditors  and  legatees  bear  that  the  money 
had  come  from  them,  yet  that  truly  it  came  from  Greig's  hands ; 
and  that  not  being  liable  singuli  in  solidum,  they  were  not  liable  for 
funds  intromitted  with  by  Greig  alone,  more  especially  as  they  had 
used  due  diligence  for  recovering  the  same. 


Defenders* 
Fleas. 
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The  pursner,  independently  of  the  general  plea  of  the  personal  23  June  1885. 
liability  of  the  executors,  added  an  additional  special  plea,  to  the'    ^^N^*^ 
effect  that,  *  in  accounting  with  the  pursuer,  the  defenders  are  not  n/clli  and 

*  entitled  to  take  credit  for  any  sums  paid  by  them  to  Mr  Amos's  Othen. 

<  residuary  legatees,  whose  right  to  draw  any  thing  under  his  settle*'  p„„„g,., 

*  ment  was  necessarily  postponed  to  that  of  his  special  legatees/     '  Ficu* 

The  Lord  Ordinary  pronounced  this  interlocutor :  *  The  Lord  Lord  Ordi- 
Ordinary  having  resumed  consideration  of  the  debate,  with  the  °"7**  ^"*"" 
dosed  record,  additional  plea  in  law  lately  made  part  thereof,  and' 
whole  process,  decerns  against  the  defender,  Alexander  Greig,  (for 
whom  no  appearance  was  made  at  the  debate,)  in  terms  of  the  con- 
clusions of  the  libel ;  and  as  to  the  other  defenders,  finds,  That 
they  having,  on  the  24th  day  of  March  18S2,  needlessly  uplifted 
and  drawn  out  of  the  bank  at  Dumfries  a  sum  of  L.ldOO,  for 
which  they  were  fully  aware  that  there  was  no  immediate  occasion 
or  means  of  investment,  and  placed  the  same,  without  any  security 
or  obligatory  document,  in  the  hands  of  their  co-executor,  the  said' 
Alexander  Greig,  under  a  general  instruction  to  him  to  look  out 
for  an  eligible  investment  for  the  said  sum,  and  no  such  invest-* 
ment  having  been  made,  and  the  said  sum  not  being  now  accessible 
in  the  hands  of  the  said  Alexander  Greig,  the  said  defenders  are 
not  entitled,  in  accounting  to  the  pursuer  for  their  intromissions 
with  the  said  sum,  to  take  credit  for,  or  discharge  themselves  by, 
the  payment  or  delivery  over  of  the  said  sum  to  the  said  Alexander 
Greig ;  and  therefore  repels  the  defences  maintained  for  the  said 
other  defenders,  and  decerns  against  them  also  in  terms  of  the  con- 
clusions of  the  libel :  finds  the  whole  defenders  liable  in  expen- 
ses/ 

Note. — *  The  Lord  Ordinary  has  no  doubt  that  the  defenders  are  Lord  OnU- 
all  liable  as  actual  intramitters^  since,  after  being  made  aware  that  ^^^'^  ^^^- 
there  was  no  immediate  means  of  applying  the  L.1500  in  question, 
they  all  go  personally  to  Dumfries,  and  there  indorse  the  deposit 
receipt,  and  draw  out  the  money ;  and  this  being  all  that  the  pur- 
suer had  any  occasion  to  know,  or  to  look  to,  when  his  legacy  be- 
came payable,  he  was  perfectly  justified  in  bringing  his  action  in 
the  way  he  has  done.  Being  liable  in  the  first  instance  as  actual 
intromitters,  it  was  no  doubt  competent  (and  even  necessary)  for 
die  defenders  to  meet  the  action,  by  shewing  that  they  had  after- 
wards discharged  themselves,  either  by  payment  of  preferable 
claims,  or,  at  all  events  by  such  a  prudent  or  reasonable  applica- 
tion of  the  money  as  might  bring  them  under  the  protection  to 
which  they  were  entitled  by  their  character  of  executors,  or  by 
the  special  terms  of  the  settlement  under  which  they  acted.    This 
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accordingly  they  haye  attempted  to  do ;  and^  in  the  discussion  of 
their  defence,  the  queation  has  no  doubt  come  to  be,  whether  they 
have  not  conducted  themselves  with  such  palpable  and  active  i|»- 
prudence  as  to  be  personally  liable  to  the  pursuer  in  spite  of  such 
protection.  They  say  now,  that  this  question  and  ground  of  lia-. 
bility  ought  to  have  been  raised  in  the  summons^  and  that  the  fonn 
of  action  is  therefore  incompetent ;  but  the  Lord  Ordinary  is  of 
opinion  that  there  is  no  ground  for  this  objection,  in  as  much  as  they 
were  primarily  liable  as  intromUterSf  and  properly  convened  as  sueh 
accordingly,  and  that  the  subsequent  discussion  hasameaaUogeiker 
on  their  defence9^  and  as  to  the  sufficiency  of  their  discharge,  of 
which  the  pursuer  had  no  occasion  to  be  previously  cognizant 

(  On  the  merits^  the  Lord  Ordinary  baa  proceeded  altogether  on 
the  terms  of  the  minute  of  23d  March  1832,  and  the  voluntary  and 
deliberate  cu^  of  drawing  out  the  money,  and  placing  it^  without 
security,  in  Greig's  handc^  the  very  day  after.  From  the  minute  it 
appears  that  they  were  then  perfectly  informed  that  there  was 
L.1500  more  in  the  bank  than  was  then  wanted,  and  they  (very 
properly)  instructed  Greig  to  look  out  for  a  safe  investment,  in 
which  it  might  yield  more  than  bank  interest.  All  this  was  not 
only  within  their  power,  but  according  to  their  duty.  But  wh^t 
imaginable  apology  pan  be  made  for  their  not  letting  this  sum  re-, 
maip  in  the  bank  till  such  investment  was  obtained  ?  Their  need-; 
lessly  drawing  it  out,  i^id  placing  it  for  s^  indefinite  time  in  the 
hands  of  que  of  their  number,  w^  npt  an  oniiwsioii,  but  an  act  and 
intromission  of  the  mqst  unaccountable,  and,  it  appears  to  the  Lofd 
Ordinary,  the  most  indefensible  character;  and  it  is  for  this,  a&-. 
cordipgly,  that  he  has  found  them  liable.  Their  loi\g  subsequent 
neglect  to  ascertain  whether  it  had  ever  been  invested,  might  per-, 
haps  be  covered  by  their  exemption  from  the  cqqsequence  of 
omUdons ;  and  accordingly  the  Lord  Ordinary  doe^  qot  re^t  his 
judgment  upon  it,  farther  than  as  she\^Qg,  that  in  trustii^  the 
pursuer's  money  with  Greig,  they  were  utterly  careless  of  the  isn 
terests  which  had  been  confided  to  them. 

^  There  is  a  near  resemblance  in  many  points  bc^tween  this  case 
and  that  of  Mo&t  and  Robertson,  3Ist  Jan.  1834,  (12.  Shaw^  369.) 
That  was  a  stronger  case  against  the  trustee  in  pne  respect,  as  the 
deed  directed  security  to  be  taken  for  al}  funds  lent  out.  But  it 
was  greatly  i^eaker  in  another,  viz.  that  there  w^  in  fact  no  new 
lending  out  or  change  of  investment  whatever,  but  a  mere  conti- 
nuance of  that  which  the  truster  himself  had  nutde,  and  allowed  for 
years  to  continue.  The  neglect  of  the  trustees  to  alter  or  strengtheu 
it  was  therefore  very  plausibly  represented  as  a  mere  cmiss^on^  for 
which  they  were  declared  not  to  be  aaswerable,  by  ft  clause  iden? 
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<  tioal  witk  what  ooenis  in  this  case.    Here  the  ground  of  liability,  83  Juw  19^ 

<  as  already  explained,  was  a  positive  actt  changing  a  moAt  safe  and    ^^v^' 
^  unquestionable  investment,  not  only  without  necessity,  but  without  ^7^]^)^ 

<  any  assignable  pretext,  for  one  which  is  now  admitted  to  have  been  Othei^ 

<  most  ineligible/ 

The  defenders  recktime4'  The  Courts  at  the  first  advising,  enter-r 
tained  difficulties ;  and,  as  the  recent  cases  of  Mofiat  and  Hender* 
son's  trustees  were  much  founded  on,  cases  were  ordered. 

The  pursuer,  }n  his  case,  founded  op  the  case  of  Mofiat  v^  Ro^ 
bertson,  where  the  defender  was  found  liable,  although  he  had  a  pro- 
tecting clause  much  stronger  tlian  in  the  present  case. 

The  defenders  rested  on  the  case  of  Murray  v.  Cheape  and  Others, 
(Henderson's  Trustees,)  6th  Feb.  1835»  F.  C. ;  and  pleaded,  that 
they  were  net  liable  as  intromitters,  or  on  the  ground  of  negligence. 

The  Court,  0.9  advising  the  cas^  held,  without  disposing  of  the  Judgment, 
question  of  personfd  liability,  tha^  the  pursuer  ought  to  prevail  in 
his  second  plea,  and  accordingly  deqerped  in  terms  of  the  libel. 

Lard  lUkdwi^ — I  have  a  goo4  ie^  of  difficulty  in  assentbg  to  opinion  of 
ibis  interlocutor.  As  executors  hold  their  office  pro  uidiviso^  hav^  ^^^''^- 
but  one  office,  are  but  one  bpdy,  and  represent  the  defunct  as  one 
person,  {Kilk.  171,)  all  must  concur  in  suing  a  debtor,  or  granting 
9L  discharge.  While  all  dp  so,  one  oply  can  actually  receive  pay- 
ment; and  hence  the  protecting  clause  has  been  introduce^  making 
those  only  liable  to  account  who  actually  intromit  It  is  of  impor- 
tance that  just  effiect  should  be  given  to  such  chiuses,  otherwise 
voluntary  trustees  or  executors  would  be  deterred  from  executing 
the  trust  devolved  upon  them,  and  an  expensive  management  by  a 
fiictor,  or  curator  bonis,  would  in  all  cases  be  necessary.  What  was 
done  here  was  to  lay  aside  a  sum  of  L.1500  for  payment  of  some 
special  legacies.  It  was  right  to  lay  it  out  at  better  interest  than  bank 
interest;  and  Mr  Greig,  the  co-executor  and  agent  for  the  rest,  was 
of  course  to  find  such  a  security.  In  all  such  operations  the  per- 
sonal responsibility  of  the  agent  must  to  a  certain  degree  be  trust- 
ed. Till  the  money  is  paid  the  security  cannot  be  completed ;  and 
the  agent  must  have  had  the  money  in  his  hands  for  this  purpose. 
If  it  was  to  be  lent  in  Edinburgh,  wpuld  it  have  been  reasonable  for 
them,  or  were  the  executors  acting  against  their  duty,  and  liable 
personally,  although  with  a  protecting  clause,  to  insist  upon  the 
money  being  lent  out  in  tiie  country,  that  they  might  all  be  present 
at  the  completion  of  the  security,  and  the  drawing  the  money  from 
the  bank,  or  ought  they  to  have  insisted  upon  coming  to  Edinburgh 
.witl\  the  money,  o^  hearing  that  the  security  was  completed  there  ? 
The  case  is  very  ^fierent  firom  that  of  Mofiat,  where  the  one  trus- 
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23  June  1835.  tee  distinctly  Aeglected  an  injunction  of  the  truster  in  Favour  of  his 
sole  co-trustee,  his  brother-in-law.  I  would  rather  incline  to  bold 
here,  that  granting  the  discharge  to  the  bank  was  only  a  Yirtaal, 
and  not  actual  intromission,  so  as  to  fall  within  the  scope  of  the 
protecting  clause. 

But  it  seems  unnecessary  to  dispose  of  that  view  of  the  case,  as 
on  another,  and  a  safe  ground,  I  think  the  pursuer  is  entitled  to 
decree.  Large  sums  have  been  distributed  among  the  residuary 
legatees,  while,  as  yet,  payment  has  not  been  made  of  the  spe- 
cial legacy  or  bequest  to  the  pursuer.  A  residuary  legatee  can 
only  draw  what  remains  after  all  the  special  purposes  of  the 
trust  are  fulfilled,  and  any  loss  or  shortcoming  of  the  funds  miut 
fall  upon  him.  It  is  impossible  for  the  defenders  to  say  there  are 
no  trust-funds  in  their  hands,  and  that  this  claim  is  defeated,  be- 
cause the  fund  they  had  set  apart  for  it  has  been  lost  or  endangered. 
If  they  are  not  liable  personally,  they  must  be  entitled  to  draw  it 
back  from  the  residuary  legatees,  and  on  that  ground  I  am  for  sis- 
taining  the  decerniture  in  favour  of  the  pursuer. 

The  other  Judges  concurred  in  the  propriety  of  decerning. 

Lord  Glenlee  was  of  opinion,  in  reference  to  the  mode  of  investing 
the  money,  and  the  payments  made  to  the  residuary  legatees,  that 
the  money  must  be  held  as  being  still  in  the  hands  of  the  trustees^ 
and  that,  in  point  of  fact,  some  of  it  was  in  the  hands  of  one  of  their 
own  number ;  at  all  events,  that  decree  might  safely  be  given  on  the 
ground  stated  in  the  pursuer's  second  plea  in  law. 

Lord  Ordinary,  Jeffrey.        Act.  Keayt  Covmtry,        Alt.  Dtan  qfFac,  (Hoptf)  tii 
G.  Bell.  Brodm  ff  Kamedy^  W.  S.  and  W.  Eonbwrgh,  W.  S.  Ag«b 

R  Clerk. 

R. 
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23d  June  1835. 


PATRICK  AULD 

Offainst 

HIS  CREDITORS. 


Cessio  Bonorum. — A  half-pay  adjutant  of  militia^  with  i.73  a-y^ifi 
being  old^  andy  as  alleged^  unfit  for  carrying  on  trade^  found  entilbd 
to  the  benefit  of  the  process  of  cessio  bonorum^  on  assigning  Ir.lO  or 
year  to  his  creditors. 
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The  pursuer  had  L.73  a-year  as  adjutant,  on  half-pay,  of  the  La-  S3  June  IS3X 
narkshire  militia.     He  was  sixty-four  years  of  age, — ^had  been  un-    ^^V^ 
fortunate, — had  been  three  times  married,  having  fiunilies  by  each  creditors. 
marriage.     His  children  were  incapable  of  giving,  or,  at  least,  did 
not  give  him  any  assistance,  while  some  of  them  were  dependent 
on  him.     The  opposing  creditors  did  not  admit  this  statement  of 
his  situation  and  incapability  to  work,  but  withdrew  their  opposi- 
tion, under  reservation  of  their  right  to  such  part  of  his  half-pay  of 
L.73  as  the  Court  should  ordain  him  to  assign. 

Jo.  Anderson  founded  on  a  variety  of  cases  in  which  the  Court 
had  sanctioned  large  deductions  from  half-pay ;  Scobie,  4th  March 
1825,  L.100  out  of  L.250  assigned ;  Macalpine,  L.20  assigned  out 
of  L.89 ;  and  a  late  case,  7th  March  1885,  where  a  pursuer  had  a 
wife  and  five  daughters,  and  L.40  out  of  L.120  were  assigned. 

Paterson  referred  to  cases  in  which  the  Court  had  shewn  their 
nnwilliogness  to  interfere  with  half-pay. 

The  Court  decerned,  under  deduction  of  L.IO  per  annum  from  Judgment 
the  pursuer's  half-pay. 

Act  Dean  ofFac,  (Hope,)  and  PaUrson,       Alt  Ja.  Andenotu      John  CuBen,  W.S. 
John  LivmgsUme,  W.  S.  Agents.         T.  Clerk. 

R. 


FIRST  DIVISION. 
No.  CXL.  2&th  June  1835. 

MUIR 
offainst 

GODDARD. 

Process. — On  an  application,  of  consent,  being  made  to  take  the 
deposition  of  a  witness  at  Londonderry,  to  lie  in  retentis  till  an  en- 
suing trial,  it  was  observed  on  the  Bench,  that  there  was  no  affidavit 
to  the  effect  that  the  witness  could  not,  or  would  not  attend  at  the 
trial.  It  was  then  stated,  in  support  of  the  application,  that  the  motion 
being  of  consent,  such  affidavit  had  not  been  considered  requisite. 

The  Courtf  however,  superseded  the  application  till  the  affidavit 
should  be  produced. 

For  Applicant,  MarshalL 

c. 

VOL.  Z.  3  B 
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SECOND  DIVISION. 
No.  CXLI.  25tk  June  1835. 

*  -        '    •  ' 

PETER  HILL  ahd  PETER  M<CRAW 

Offoimi 
CHARLES  CUNINGHAM,  (Factor  for  Proprietors  of 

Waterloo  Hotel). 

Local  Burden.'— Statut£i54.  Geo;  HL  c  170»-^PoorVRate8. 
— PAR]SH.^-«Bt7B6B. — In' u  multipt^oinding  by  proprieiors  tf 
hxm$e9  ater  which  the  r&yaUy  of  the  cUy  of  Edinburgh  was  extended, 
by  54.  Geo.  III.  c.  170,  (m  distingmshedfnm  7.  Geo.  III.  e.  27,) 
against  the  collector  (fpoor^s-ratesfor  South  Leith^  and  coOedor  ^ 
jiOof  s-raUs  for  the  city  <f  Edinburgh^-^faund^  (1.)  TTiat  said  pro- 
prietors are  not  liable  in  payment  of  poor^s- rates  both  to  the  city  (f 
Edinburgh  and  the  parish  of  South  Leith.  (2.)  Thett  the  MagU- 
trates  and  Toum-Council  of  Edinburgh  have  acquired,  vi  staistii 
right  to  assess  the  proprietors  and  occupiers  of  houses  buUtt  ortok 
built  on  the  lands  to  which  the  royalty  was  extended^  in  an  eqwd 
portion  of  poor^s-money,  at  the  same  rate  as  they  do  in  the  redaf 
the  extended  royalty^  but  that  the  foresaid  statute  does  not  direct  in 
what  manner  the  sums  so  assessed  by  the  Magistrates  and  Coimcil 
shall  be  applied*  (3.)  That  as  the  property  has  not  been  disj&itied 
from  the  parish  of  South  Leith,  nor  annexed  to  any  parish  tR  Ik 
city  of  Edinburgh,  the  said  Magistrates  and  Council  are  botaidto 
pay  to  the  parish  of  South  Leith,  or  apply  to  the  maintenance  (^ 
the  poor  thereof,  a  part  of  the  assessment  so  to  be  levied  by  theMt 
corresponding  to  the  amount  of  the  assessment  for  the  poor  qf  tk 
parish  of  South  Leith  payable  fcnr  said  property,  along  with  tk 
other  portion  of  that  parish,  and  that  they  may  apply  the  reaumukr 
of  that  mss^sment,  if -any,  after  scCtisfging  ^e  primary  claim  <^(k 
parish  of  South  Leith,  in^  maintaining  the  poor  of  Edinburgh^  or 
to  emy  purpose  to  which  the  poor^s-money  of  the  rest  qfthe  extended 
royalty  may  knv/iiliy  be  nppded. 

In  1761,  an  Act  of  Parliament  was  passed,  (7.  Geo.  IIL  c.  27,) 
for  extending  the  royalty  of  tbe  city  of  Edinburgh,  which  providedi 
That  the  Magistrates  and  Town-Council  of  the  city  of  Edinburgb 

<  shall  have  full  power  to  appoint  stent-masters,  to  levy  from  tbe 

<  proprietors  and  possessors  of  all  such  houses  as  are  built,  or  shall 
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^  heresfter  be  built  upon  the  foretaid  gpronnds,  hereby  annexed  to  25  June  1835. 

*  and  comprehended  within  the  said  royalty,  an  e<|nal  portion  of    ^^"^V^ 

<  die  cess,  annuity,  poor^s-money  and  wateh  money  payable  by  the  ][^<cra^v. 

*  city  of  Edinburgh,  in  the  same  way  and  manner  as  the  same  are  Cuningham. 

*  here  levied  within  the  ancient  royalty.'  By  section  12.  it  was 
d       provided,  <  That  the  several  lands  thereby  annexed  to  the  royalty 

<  of  the  city  of  Edinburgh,  shall,  besides  the  cess  to  be  levied  by 

*  the  cotteetor  of  the  town,  for  and  in  respect  of  the  houses  and 
^  buildings,  I'emaiu  liable,  and  be  subjected  to  the  payment  of  a 

p       ^  rateable  proportion  of  the  cess  and  land  tax,  and  other  public  taxes 
'  imposed,  or  to  be  imposed  on  the  shire  of  Edinburgh,  for  and  in 

*  respect  of  the  ground,  to  be  levied  in  the  same  manner  as  formerly.' 
a  It  was  farther  provided,  <  That  the  foresaid  ground  hereby  annexisd 
fi  'to,  and  comprehended  within  the  royalty  of  the  city  of  Edinburgh, 
pi  <  shall  be,  and  they  are  hereby  for  ever  after,  disjoined  from  the 
i  <  parish  of  St  Cuthbert,  or  West  Kirk,  and  South  Leith,  and  are 
i  ^  hereby  annexed  to  the  parish  of  St  Giles,  within  the  city  of  Edin- 
i$  *  burgh ;  provided  always,  that  the  lands  hereby  disjoined  from  the 
1^  <  parishes  of  St  Cuthbert  and  South  Leith,  and  the  heritors  thereof, 
|]  <  shall  remain  liable,  and  be  subjected  to  the  ministers'  stipends^ 
II       '  and  other  parochial  burdens,  and  that  the  tithes  payable  out  of 

I  <  the  lands  hereby  annexed  shall  be,  and  the  same  are  hereby  saved 

I I  *  and  reserved  to  the  true  owners  thereof,  in  the  same  manner  as  if 
i'  <  this  act  had  never  been  passed ;  saving  also  and  reserving  to  his 
^1  <  Majesty,  and  all  other  person  or  persons  concerned,  all  rights  and 
^)  <  interests  (other  than  the  present  extension  of  the  said  royalty,) 
li  *  which  they  had,  have,  or  may  have  in  the  lands  hereby  annexed.' 
^  In  1814  another  statute  was  passed,  (54.  Geo.  III.  c.  170,) 
,^  whereby  certain  commissioners  were  appointed  for  erecting  a  new 
y  jail  on  the  Calton  hill,  and  opening  up  a  communication  with  the 
:|i  east  end  of  Prince's  Street;  and  for  that  purpose  they  were  em- 
powered to  acquire  ground,  not  merely  for  a  roadway,  but  of  a 
certain  brei|dth  on  each  side  for  feuing. 

The  18th  section  of  that  statute  provides,  *  That  when  the  lands, 

<  grounds  and  tenements  situated  betwixt  the  east  end  of  Prince's 

*  Street  and  the  Calton  hill  shall  have  been  acquired  by  the  said 
'       f  commissioners,  the  royalty  of  the  city  of  Edinburgh  shall  be  ex- 

<  tended  over  the  same,  and  over  the  said  new  jail ;  and  the  said 

*  IVovesit  mid  Magistrates  and  Coundl  of  the  said  city,  and  their 

*  successors  in  office,  shall  have  and  enjoy  the  same  rights,  privi- 
^  <  leges  and  jurisdictions  over  the  same,  as  they  at  present  have  and 
.       *  enjoy  over  and  within  the  limits  of  the  extended  royalty,  by  any 


*  law,  statute,  or  established  custom ;  and  from  thenceforth  the 
<  Lord  Provost,  Magistrates  and  Council  of  the  said  city,  and  their 
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HiLl  and 
M*Craw  v. 
Cuningbam. 


<  successors  in  office,  shall,  and  they  are  hereby  authorised  and  m* 

*  powered  to  stent  or  assess  and  levy  from  the  proprietors  and  oe- 

<  cupiers  of  all  such  booses  as  are  at  present  on  the  said  property, 

<  or  shall  be  hereafter  built  and  erected  thereon,  an  equal  proportion 

<  of  the  cess,  annuity,  pooPs-money  and  other  duties,  with  that 

*  stented  or  assessed  or  levied  by  the  Lord  Provost,  Magistrates  and 
^  Council  of  the  said  city,  from  proprietors  or  occupiers  of  houses  in 
^  the  extended  royalty,  in  the  same  way  and  manner,  and  with  such 
^  and  the  same  remedies  in  law,  in  case  of  non-payment,  as  are  pn^ 

<  tised,  or  competent,  by  any  law,  statute  or  custom  within  the  siid 

<  extended  royalty ;  provided  always,  that  the  extension  of  the 

*  royalty  over  the  lands,  grounds  and  tenements  aforesaid,  is  hereby 
^  made  under  all  the  clauses,  provisions,  declarations,  exemptions 

<  and  reservations  in  favour  of  his  Majesty  and  others,  which  are 
^  specified  and  contained  in  an  act  passed  in  the  seventh  year  of 

<  the  reign  of  his  present  Majesty,  (1761,)  entitled,  an  act  for  ex- 

<  tending  the  royaity  of  the  city  of  Edinburgh  over  certain  adjoin- 

<  ing  lands;  as  also  saving  and  reserving  entire  to  the  Society  of 

<  Incorporated  Trades  of  Calton  the  whole  rights,  privileges  and 

<  immunities  presently  enjoyed  by  them  as  a  corporate  society.' 

The  Waterloo  Hotel  is  built  on  part  of  the  ground  acquired  by 
the  commissioners  under  the  authority  of  this  last  statute.  From 
the  year  1821,  when  the  building  was  completed  and  possessed,  it 
was  assessed  for  poor's-rates  to  the  city  of  Edinburgh ;  and  these 
were  accordingly  paid  to  the  collector  of  the  city,  no  demand  harisg 
been  made  by  any  other  party. 

In  1829  an  action  was  raised  before  the  Sheriff,  at  the  instance 
of  M'Qraw,  collector  of  poor's-rates  for  the  parish  of  South  Leith, 
against  Cuningham,  as  factor  for  the  proprietors  of  the  Waterloo 
Hotel,  concluding  for  L.19,  10s.  as  the  amount  of  the  assessment 
laid  on  the  Waterloo  Hotel  for  the  poor  of  the  parish  of  Sonth 
Leith,  for  the  year  1827*28. 

In  defence  against  that  action  it  was  pleaded — That  poor's-rates 
for  the  Waterloo  Hotel  had  always  been  paid  to  the  dty  of  Edin- 
burgh :  That  that  property  could  not  be  liable  to  be  assessed  for 
poor's-rates  both  to  the  parish  of  South  Leith  and  to  the  city  of 
Edinburgh ;  but  in  order  to  ascertain  which  of  these  parties  bad 
right  to  the  assessment^  a  summons  of  multiplepoinding  had  been 
raised,  in  which  both  the  collector  for  the  city  and  the  colledor 
for  South  Leith  were  called.  Claims  in  the  multiplepoinding  were 
lodged  for  these  parties,  in  which  each  claimed  a  preference;  a»l 
they  farther  objected  to  the  competency  of  the  multiplepoinding} 
as  there  was  here  no  double  distress,  the  property  being  liable  tP 
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both  parties  in  poorVrates.     This  process  of  multiplepoinding  was  25  June  1835. 

conjoined  with  the  ordinary  action  at  the  instance  of  M*Craw.  ^^^V^^ 

The  SheriflF-depnte  first  found,  *  In  respect  the  claimant  Hill  m«c4w  t.. 
only  alleges  he  has  collected  poor^^-money  from  the  property  in  CuniDgham. 
question  for  six  years,  finds  him  not  entitled  to  a  possessory 
judgment :  In  respect  of  the  5th  section  of  the  statute  7.  Geo. 
III.  c.  57,  finds,  That  the  ground  on  which  the  premises  in  ques- 
tion have  been  erected  are  not  disjoined  from  the  parish  of  South 
Leith,  nor  annexed  to  the  royalty  of  the  city  of  Edinburgh  by 
the  said  statute :  finds,  That  by  the  8th  section  of  the  statute 
54.  Geo.  III.  c.  170,  the  Jail  Commissioners  were  empowered  to 
acquire  lands,  tenements,  &c.  for  the  bridge,  road  and  communi- 
cation specified  in  said  statute,  and  the  areas  on  each  side  thereof, 
not  exceeding  in  whole  195  feet  in  breadth :  finds.  That  in  case 
only  a  part  of  any  house  or  other  building  were  comprehended 
within  the  said  space  of  195  feet,  the  said  commissioners  were,  by 
die  15th  section  of  the  said  statute  54.  Geo.  Ill,  bound  and  obliged, 
if  required  by  the  owner  or  owners  of  any  such  house  or  building, 
to  purchase  the  whole  thereof:  finds.  That  by  the  18th  section  of 
said  statute  54*  Geo.  III.  the  royalty  of  the  city  of  Edinburgh  was 
extended  over  the  lands,  grounds  and  houses  acquired  under  the 
8th  and  15th  sections  of  said  statute,  subject,  however,  to  all  the 
clauses,  provisions,  declarations,  exceptions  and  reservations  in 
the  statute  7.  Geo.  III.  c.  27,  and  in  particular  to  the  provision 
in  the  12th  section  of  the  said  statute  7.  Geo.  Ill,  that  the  several 
lands  annexed  to  the  royalty  of  the  city  of  Edinburgh  shall,  besides 
the  cess  to  be  levied  by  the  collector  of  the  town  for  and  in  re- 
spect of  the  houses  and  buildings,  remain  liable,  and  be  subjected 
to  the  payment  of  a  rateable  proportion  of  the  cess,  land-tax,  and 
other  public  duties  imposed  or  to  be  imposed  on  the  shire  of  Edin- 
burgh, for  and  in  respect  of  the  grounds ;  and  also  to  the  provi- 
sion in  the  16th  section,  that  the  said  lands  disjoined  from  the 
parishes  of  St  Cuthbert  and  South  Leith,  and  the  heritors  there- 
of, shall  remain  liable  and  be  subjected  to  the  minister's  stipend, 
and  other  parochial  burdens :  finds,  therefore,  that  the  premises 
in  question,  in  so  far  as  the  grounds  on  which  they  are  erected 
have  been  acquired  under  the  8th  and  15th  sections  of  the  statute 
54.  Geo.  Ill,  are  liable  in  poor's-rates  to  the  claimant  MOraw, 
in  respect  of  the  value  of  the  ground  on  which  the  premises  are 
built — and  to  the  claimant  Hill,  in  respect  of  the  value  of  the  pre- 
mises or  houses  built  on  said  ground ;  and  that  any  part  of  the  said 
premises  which  may  have  been  acquired  by  the  commissioners,  but 
not  in  terms  of  the  said  8th  and  15th  sections,  are  liable  in  poor's^ 
rates  to  the  claimant  M^Craw,  in  so  far  as  respects  the  value  both 
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Hill  and 
M'Craw  t?. 
Cunlngb 


*  of  the  ground  abd  of  the  premises  built  on  the  ground :  Befort 

<  farther  procedure^  grants  diligence,  at  the  instance  pf  the  claisiuit 

<  Hill,  for  production  of  any  of  the  documents  mentioned  in  tlie 

<  nptes  annexed  to  the  4th  and  5th  articles  of  his  condescendence^ 

<  No.  14,  which  are  not  already  produced  in  process ;  and  gnsto 
>  commission  to  the  clerk  of  court,  or  to  Mr  Wilson,.  Mr  Cameioi^ 

*  Mr  Mitchell,  or  Mr  Cairns^  solicitors-at^law,  to  examine  havens 
'  receiye  exhibits,  and  report  within  three  weeks/ 

Both  sets  of  defenders  reclaimed  against  this  interlocutor,  a&d^ 
while  they  pleaded  their  respective  preferences,  they  both  iiuuted 
in  their  objection  to  the  competency  of  the  mnltiplepoindiiig,  that 
there  was  here  no  double  distress.  The  claim  of  the  parish  of  SovA 
Leith  was  independent  of  any  claim  made  by  the  city  of  Edinbai]^ 
«nd.  therefore,  although,  in  the  ordinary  action,  it  was  found  tbat  the 
property  was  liable  in  poor-rates  to  the  parish  of  South  Leitb,  tke 
property  might  also  be  liable^  under  the  peculiar  provisions  of  tk 
statute  of  1814,  for  poor-rates  to  the  city  of  Edinburgh.  Tbe  col- 
lector for  the  poor-rates  for  the  city  was  therefore  irregularly  broogiit 
into  Court  in  a  question  which  alone  regarded  the  liability  of  tiiit 
property  for  poor-rates  to  the  parish  of  South  Leith» 

Jnmered — There  was  here  a  double  claim  for  poor-rates  against 
Uie  same  property.  No  property  could  be  liable  in  poor-rates  t» 
two  parishes  for  the  full  value  of  the  property,  and  the  statute  of 
1814.  would  not  bear  such  a  csonstruction.  The  original  defender 
and  raiser  was  quite  willing  to  pay  to  either  party,  but  could  not  be 
called  on  to  pay  to  both ;  and  the  only  competent  process  for  ascer- 
taining which  of  the  ckumants  ought  to  be  preferred,  and  for  secu- 
ring the  safety  of  payment  to  tbe  one  or  the  other,  was  the  prooea 
of  muUiplepoinding^  there  being  in  fact  here  a  double  demaad  fo 
the  same  rate. 

.  The  Sheriff-depute  declined  judging  fiirther  in  tbe  case^  being 
proprietor  of  some  shares  in  the  Waterloo  Hotel ;  that  he  had  pI^ 
viously  proceeded  to  judge  of  the  case,  ^  on  the  supposition  tliat  ^ 

*  nominal  pursuers  were  only  liable  in  once  and  single  payment} 

*  and  that  therefore  any  decision  to.  be  pronounced  was  a  matter  A 

*  indifference  to  them.    But  the  case,  is  different,  if  the  noffiio»l 

<  pursuers  are  to  be  liable  in  full  payment  to  both  parties.' 

The  Sheriff-substitute,  after  of  new  closing  Uie  record,  pro* 
nounced  the  following  interlocutor : 
Judgment  of       <  The  Sheriff-substitute  having  considered  die  conjoined  processeB, 
Sheriff..ubsU-  ,  finds,That  the  Actof  Parliament 54.  Geo.  Ill, i5. 170,  whichextep* 

<  the  royalty  over  the  whole  or  part  of  the  gpround  on  which  tke 

<  Waterloo  Hotel  has  now  been  built,  does  not  disjoin  that  gloand 
^                 <  from  the  parish  of  Soutli  Leiih,  and  does  not  expressly  provide 
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that  the  ground  shall  not  be  liable  to  the  poor-rates  of  that  parish  i  iS  Jane  1835. 
and  therefore  finds,  that  that.groimd»  with  the  houses  built  or  to  be  ^y^^^^^ 
built  upon  it»  must  be  liable  to  those  poor-rates  in  the  same  man-*  j^l^^^^^. 
ner  as  any  other  ground  in  that  parish :  finds,  That  by  that  act  of  Cuningham. 
Parliament  it  is  expressly  provided,  in  section  18^  that  the  Magis- 
trates of  the  city  of  Edinburgh  may  levy  from  the  proprietors  and 
occupiers  of  all  houses  built  or  to  be  built  on  the  ground  over 
which  the  royalty  is  so  extended,  the  same  proportion  of  cess,  an- 
nuity, poor's-mooey,  and.  other  duties  as  within  the  extended 
royalty;  and  finds,  that  that  right  to  poor-money  is  not  afiected  by 
the  resermtion  contained  in  the  .conduding  part  of  the  same  sec* 
tion ;  and  thexefore  finds,  that  houses  built  or  to  be  boih  on  that 
ground  are  liable  to  poor-rates,  as>  fully  as  any  other  houses  within 
the  extended  royalty:  Therefore  ordains  the  defender  Cuning- 
ham  to  pay  to  the  pursuer  M'Craw  the  sum  of  L.19, 10s.  oondn^ 
ded  for  in  his  action,  with  the  lawful  interest  thereon  ixom  Mar^* 
tinmas  1827  till  payment ;  dismisses  the  process  of  mnltiplepoind-* 
ing  as  inapplicable  to  this  case,  where  both  claimants  are  entitled 
to  fall  payment;  reserving  to  the  claimant  Hill  to  institute  such 
action  as  he  may  be  advised  against  the  pursuer  Cuningham  for 
payment;  and  reseirving  to  him  his  defences  with  regard  to  the 
extent  of  ground  included  within  the  royalty,  the  amount  of  the 
sum  which  may  be  demanded  firom  him,  or  otherwise  as  he  may 
be  advised :  finds  the  pursuer  Cuningham  liable  in  the  expensef 
incurred  by  the  other  parlies  in  the  conjoined  processes ;  allows 
accounts  thereof  to  be  given  in,  and  decerns.' 

Cuningham  adoocaiedf  and  the  Lord  Ordinary  repelled  the  rea- 
sons of  advocation.  He  thee  redahnedj  and  the  Court  ordered 
cases,  which,  when  lodged,  were  submitted  for  the  qpinions  of  the 
other  Judges. 

The  following  opinion  was  returned  by  Ijords  Balgrayj  GiOieSf  Opinion  of 
Mackenzie^  Carehouse  asui  Monereiff, — By  the  ordinary  rules  of  the  Consulted 
law  of  Scotland,  lands  or  tenements  may  be  in  one  parish  quoad  , 

sacra,  and  in  another  parish  quoad  civilia;  but  diey  cannot  at 
flsie  and  the  same  time  be  in  two  parishes  both  quoad  sacra  and 
quoad  cirilia,  or  in  two  parishes  quoad  sacra,  or  in  two  parishes 
quoad  civilia.  Every  parish  is  bound  to  maintain  its  own  poor, 
and  the  poor  of  lands  w  tenements  united  to  it  quoad  dvilia,  but 
it  is  Hot  bound  to  muntain  the  poor  of  another  parish,  or  of  any 
|»rt  of  another  purish  not  united  to  it  quoad  civilia.  An  act  of 
Parliament  may  expressly  direct,  that  a  parish,  or  any  part  of  a 
parish,  slmll  be  assessed  towards  the  maintenance  of  the  poor  of 
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25  June  1835.  two  parishes;  but  it  is  not  to  be  presumed  in  dubio  that  this  is 
the  intention  of  the  Legblature ;  Istj  Because  it  is  contrary  to  the 
ordinary  rules  of  law ;  2dlyy  Because,  with  only  one  exception,  it 
has  not  been  hitherto  done ;  and,  S^/y,  Because  it  would  neither 
be  necessary,  nor  equitable,  nor  expedient. 

With  regard  to  the  maintenance  of  the  poor,  parishes  are  in 
three  situations;  they  are  either  landward  or  burgbal,  or  partly 
landward  and  partly  burghaL  In  landward  parishes  the  assessment 
is  made  by  the  heritors  and  elders ;  in  burghal  parishes  by  the 
magistrates  and  council;  and  in  parishes  partly  landward  and 
partly  burghal,  by  the  heritors  and  elders  in  the  one  part,  and  the 
magistrates  and  council  in  the  other,  or  in  a  joint  meeting  of  both, 
or  otherwise,  as  usage  may  have  sanctioned. 

Previous  to  the  54.  Geo.  III.  c.  170,  the  parish  of  South  Leith 
was  a  landward  parbh,  that  is,  no  part  of  it  lay  within  a  royal  burgh, 
and  the  assessment  for  the  poor  was  imposed  accordingly.  By  that 
statute,  part  of  it  was  brought  within  the  royalty  of  the  city  of 
Edinburgh,  and  it  thus  became  partly  landward  and  partly  burghal; 
for  that  part,  over  which  the  royalty  was  extended,  was  not  dis- 
joined from  the  parish  of  South  Leith  to  be  united  to  the  parish  of 
St  Giles  or  any  other  parish  within  the  royalty. 

By  the  18th  section  of  the  statute,  the  Magistrates  and  Council 
of  Edinburgh  were  empowered  to  assess  the  proprietors  and  occu- 
piers of  houses  built,  or  to  be  built,  on  the  lands  to  which  the 
royalty  was  then  extended,  in  an  equal  proportion  of  cess,  annuity, 
pooT^s-moneyi  and  other  duties,  with  that  assessed  by  them  on  pro- 
prietors and  occupiers  of  houses  in  the  remainder  of  the  extended 
royalty.  But  the  statute  does  not  direct  in  what  manner  the  sum 
so  assessed  shall  be  applied.  Now,  it  appears  to  us,  that  the  Magis- 
trates and  Council  of  Edinburgh  are  bound,  in  the  first  place,  to  pay 
to  the  parish  of  South  Leith,  or  apply  to  the  maintenance  of  the 
poor  of  that  parish,  a  part  of  this  assessment,  corresponding  to  the 
proportion  between  what  is  now  the  burghal  and  what  remains  the 
landward  part  of  the  parish ;  and  that  the  burghal  part,  so  assessed 
by  the  Magistrates  and  Council,  cannot  be  assessed  a  second  time 
by  the  heritors  and  kirk-session,  because  it  has  been  already  har- 
dened with  its  proper  share  of  the  expense  necessary  for  maintain- 
ing the  poor  of  the  whole  parish.  It  rather  appears  to  us,  that  the 
Magistrates  and  Council  having  acquired  right  vi  statuti  to  assess, 
at  the  same  rate  as  they  do  in  the  rest  of  the  extended  royalty,  may 
apply  the  remainder,  if  any,  after  satisfying  the  primary  claim  of  the 
parish  of  South  Leith,  in  maintaining  tiie  poor  of  Edinburgh,  or  for 
any  purpose  to  which  the  poor's  money  of  the  rest  of  the  extended 
royalty  may  lawfully  be  applied.     On  this  point,  however,  it  is  not 
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necessary  at  present  to  inquire,  because  the  proprietors  of  the  35  June  1835. 
Waterloo  Hotel,  the  advocators  in  this  process,  do  not  object  to    ^"^V^^ 
a  proportional  assessment  equal  to  that  levied  in  the  rest  of  the  ex-  M<Craw  v. 
tended  royalty.  CuniDgham. 

The  most  plausible  argument,  in  our  opinion,  against  this  view  of  opinion  of 
the  case,  is,  that  when  the  royalty  was  extended  by  the  7.  Geo.  III.  Consulted 
c.  27,  over  part  of  the  parish  of  St  Cuthbert,  there  was  a  provi-  ^^  ^ 
«ion  in  the  statute  imposing  a  double  assessment  on  it,  by  which  it 
pays  poor's-rates  both  in  the  parish  of  St  Giles  and  in  the  parish  of 
St  Cuthbert  But  there  is  this  material  difference  between  the 
cases,  namely,  that  by  the  7.  Geo.  III.  the  lands  to  which  it  re- 
fers were  expressly  disjoined  from  the  parish  of  St  Cuthbert  and 
united  to  the  parish  of  St  Giles,  by  which  they  became  primarily, 
and  indeed  expressly,  liable  to  be  assessed  in  the  latter  parish  for 
the  poor  of  that  parish.  But  further,  by  a  positive  and  anxious 
clause  in  the  statute  it  is  declared,  that  notwithstanding  that  lia- 
bility, they  shall  remain  liable  for  parochial  burdens  in  the  parish 
of  St  Cuthbert.  In  that  case,  therefore,  no  room  is  left  to  argue 
from  presumption  or  inference,  from  the  analogy  of  law,  or  from 
the  hardship  and  injustice  of  a  double  assessment,  for  the  will  of 
the  Legislature  is  expressed  in  terms  which  do  not  admit  of  dis- 
pute. But  in  this  case  there  is  no  disjunction  of  the  lands  from  the 
parish  of  South  Leith, — no  annexation,  either  quoad  sacra  or  civilia, 
to  the  parish  of  St  Giles,  or  any  other  parish, — no  direction  to  the 
Magistrates  and  Council  how  they  are  to  apply  the  sum  which 
they  are  empowered  to  assess,  and  above  all,  no  provision  that  the 
subjects  shall  be  twice  assessed  ;  therefore  the  ordinary  rule  of  law 
is  let  in,  by  which  the  burghal  part  of  the  parish  of  South'  Leith 
must  pay  its  share  of  the  poor's-rates  of  that  parish  before  any  part 
of  an  assessment  on  it  for  the  poor  can  be  applied  to  any  other  pur- 
pose. It  may  be  true  that  the  framers  of  the  act  of  the  54.  Geo.  III. 
might  have  had  a  different  object  in  view,  and  might  have  wished 
to  impose  as  heavy  a  burden  on  the  subjects  in  question  as  was  im- 
posed by  the  7.  Geo.  III.  on  another  part  of  the  extended  royalty. 
If  this  were  their  object,  we  cannot  regret  that  they  failed  to  carry 
it  into  effect 

On  these  grounds  we  are  of  opinion,  that  the  interlocutor  of  the 
Sheriff  should  be  altered,  and  that  the  poor's-rates  levied  by  the 
Magistrates  of  Edinburgh,  from  the  tenements  in  question,  should 
be  applied  in  the  manner  we  have  pointed  out,  by  which  a  double 
assessment  will  be  avoided. 

Opinion  of  Lord  Medwyn* — The  question  here  depends  entirely 
npon  the  construction  to  be  put  upon  the  statute  64.  Geo.  III. 
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25  June  1835.  two  parishes;  but  it  is  not  to  be  presumed  in  dubio  that  this  k 
the  intention  of  the  Legislature ;  Isty  Because  it  is  contrary  to  ik 
ordinary  rules  of  law ;  2J/y,  Because,  with  only  one  exception,  it 
has  not  been  hitherto  done ;  and,  3dly,  Because  it  would  neither 
be  necessary,  nor  equitable,  nor  expedient 
.  With  regard  to  the  maintenance  of  the  poor,  parishes  are  in 
three  situations;  they  are  either  landward  or  bnrgbal,  or  partly 
landward  and  partly  burghaL  In  landward  parishes  the  assessmeDt 
is  made  by  the  heritors  and  elders;  in  burghal  parishes  by  the 
magistrates  and  council;  and  in  parishes  partly  landward  and 
partly  burghal,  by  the  heritors  and  elders  in  the  one  part,  and  the 
magistrates  and  council  in  the  other,  or  in  a  joint  meeting  of  both, 
or  otherwise,  as  usage  may  have  sanctioned. 

Previous  to  the  54.  Geo.  II L  c.  170,  the  parish  of  South  Leith 
was  a  landward  parish,  that  is,  no  part  of  it  lay  within  a  royal  bnif k, 
and  the  assessment  for  the  poor  was  imposed  accordingly.  By  that 
statute,  part  of  it  was  brought  within  the  royalty  of  the  city  of 
Edinburgh,  and  it  thus  became  partly  landward  and  partly  burghal; 
for  that  part,  over  which  the  royalty  was  extended,  was  not  dif* 
joined  from  the  parish  of  South  Leith  to  be  united  to  the  parish  of 
St  Giles  or  any  other  parish  within  the  royalty. 

By  the  18th  section  of  the  statute,  the  Magistrates  and  Coimcil 
of  Edinburgh  were  empowered  to  assess  the  proprietors  and  ooctt« 
piers  of  houses  built,  or  to  be  built,  on  the  bmds  to  which  the 
royalty  was  then  extended,  in  an  equal  proportion  of  cess,  annoity, 
pooT^s-moneyf  and  other  dudes,  with  that  assessed  by  them  on  pro- 
prietors and  occupiers  of  houses  in  the  remainder  of  the  extended 
royalty.  But  the  statute  does  not  direct  in  what  manner  the  sum 
so  assessed  shall  be  applied.  Now,  it  appears  to  us,  that  the  Magis* 
trates  and  Council  of  Edinburgh  are  bound,  in  the  first  place,  to  pay 
to  the  parish  of  South  Leith,  or  apply  to  the  maintenance  of  the 
poor  of  that  parish,  a  part  of  this  assessment,  corresponding  to  the 
proportion  between  what  is  now  the  burghal  and  what  -remains  the 
landward  part  of  the  parish ;  and  that  the  burghal  part,  so  assessed 
by  the  Magistrates  and  Council,  cannot  be  assessed  a  second  tii&e 
by  the  heritors  and  kirk-session,  because  it  has  been  already  biu*- 
dened  with  its  proper  share  of  the  expense  necessary  for  maintaia- 
Jng  the  poor  of  the  whole  parish.  It  rather  appears  to  us,  that  the 
Magistrates  and  Council  having  acquired  right  vi  statuti  to  assess^ 
at  the  same  rate  as  they  do  in  the  rest  of  the  extended  royalty,  tboj 
apply  the  remainder,  if  any,  after  satisfying  the  primary  claim  of  the 
parish  of  South  Leith,  in  maintaining  the  poor  of  Edinburgh,  or  for 
any  purpose  to  which  the  poor's  money  of  the  rest  of  the  extended 
royalty  may  lawfully  be  applied.     On  this  point,  however,  it  is  not 
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necessary  at  present  to  inquire,  because  the  proprietors  of  the  25  June  1835. 
Waterloo  Hotel,  the  advocators  in  this  process,  do  not  object  to    ^"^V^^ 
a  proportional  assessment  equal  to  that  levied  in  the  rest  of  the  ex-  M*Cnuf  v. 
tended  royalty.  CuniDgham. 

The  most  plausible  argument,  in  our  opinion,  against  this  view  of  opinion  of 
the  case,  is,  that  when  the  royalty  was  extended  by  the  7.  Geo.  III.  Consulted 
c.  27,  over  part  of  the  parish  of  St  Cuthbert,  there  was  a  provi-  ^^^^ 
«ion  in  the  statute  imposing  a  double  assessment  on  it,  by  which  it 
pays  poor's-rates  both  in  the  parish  of  St  Giles  and  in  the  parish  of 
St  Cuthbert  But  there  is  this  material  difference  between  the 
cases,  namely,  that  by  the  7.  Geo.  III.  the  lands  to  which  it  re- 
fers were  expressly  disjoined  from  the  parish  of  St  Cuthbert  and 
united  to  the  parish  of  St  Giles,  by  which  they  became  primarily, 
and  indeed  expressly,  liable  to  be  assessed  in  the  latter  parish  for 
the  poor  of  that  parish.  But  further,  by  a  positive  and  anxious 
clause  in  the  statute  it  is  declared,  that  notwithstanding  that  lia- 
bility, they  shall  remain  liable  for  parochial  burdens  in  the  parish 
of  St  Cuthbert.  In  that  case,  therefore,  no  room  is  left  to  argue 
from  presumption  or  inference,  from  the  analogy  of  law,  or  from 
the  hardship  and  injustice  of  a  double  assessment,  for  the  will  of 
the  Legislature  is  expressed  in  terms  which  do  not  admit  of  dis- 
pute. But  in  this  case  there  is  no  disjunction  of  the  lands  from  the 
parish  of  South  Leith, — no  annexation,  either  quoad  sacra  or  civilia, 
to  the  parish  of  St  Giles,  or  any  other  parish, — no  direction  to  the 
Magistrates  and  Council  how  they  are  to  apply  the  sum  which 
they  are  empowered  to  assess,  and  above  all,  no  provision  that  the 
subjects  shall  be  twice  assessed ;  therefore  the  ordinary  rule  of  law 
is  let  in,  by  which  the  burghal  part  of  the  parish  of  South  Leith 
must  pay  its  share  of  the  poor's-rates  of  that  parish  before  any  part 
of  an  assessment  on  it  for  the  poor  can  be  applied  to  any  other  pur- 
pose. It  may  be  true  that  the  framers  of  the  act  of  the  54.  Geo.  III. 
might  have  bad  a  different  object  in  view,  and  might  have  wished 
to  impose  as  heavy  a  burden  on  the  subjects  in  question  as  was  im* 
posed  by  the  7.  Geo.  III.  on  another  part  of  the  extended  royalty. 
If  this  were  their  object,  we  cannot  regret  that  they  failed  to  carry 
it  into  effect 

On  these  grounds  we  are  of  opinion,  that  the  interlocutor  of  the 
Sheriff  should  be  altered,  and  that  the  poor's-rates  levied  by  the 
Magistrates  of  Edinburgh,  from  the  tenements  in  question,  should 
be  applied  in  the  manner  we  have  pointed  out,  by  which  a  double 
assessment  will  be  avoided. 

Opinion  of  Lord  Medtoyn. — The  question  here  depends  entirely 
upon  the  construction  to  be  put  upon  the  statute  54.  Geo.  III. 
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25  JuneJ835.  c.  1 70,  wbicb,  80  far  88  ref^ards  the  grounds  in  question,  has  super* 
seded  the  common  law  relative  to  the  support  of  the.  peon 
>  This  act  empowered  commissioners  to  acquire  certain  portiooi 
of  ground  between  the  east  end  of  Prince's  Street  .and  the  Caltos 
hill ;  and  when  so  acquired,  *  the  royalty  of  the  city  of  Ediobmgk 
f  shall  be  extended  over  the  same ;'  and  the  Lord  Provosl^  Msp^ 
trates  and  Council  *  shall,  and  they  are  hereby  authorised  and  txB^ 
^.powered  to  stent  or  assess,  and  levy  from  the  proprietors,  &cn 

<  equal  proportion  of  the  cess,  annuity,  poor's^money  and  ote 

<  duties,  with  that  stented  or  assessed  in  the  extended  royal^i 

<  provided  that  the  extension,  &c*  is  hereby  made  under  all  tk 
*  clauses,  &c.  in  favour  of  his  Majesty  or  others,'  in  ?•  Geo.  III. 

Now,  when  this  act  was  passed,  these  lands  belonged  to  the  pamk 
of  South  Leith ;  and  bow  does  it  affect  them  as  to  this  matter? 
They  are  not  expressly  disjoined  from  the  parish  of  Sonth  Leidi^ 
neither  are  they  annexed  to  any  parish  within  the  city.  AU  that  ■ 
done  is,  thait  the  royalty  and  jurisdiction  of  the  Magistrates  of  Edis- 
burgh  is  extended  over  them. 

Every  portion  of  land  or  tenement  of  houses  in  this  coootrf 
must  be  situated  within  some  parish  or  other ;  and  die  inhabitum 
have  certain  rights,  and  are  subject  to  certain  duties,  in  respeot  of 
this  ecclesiastical  division  of  the  country.  This  is  quite  diatuct 
from  the  civil  jurisdiction,  to  which  .every  such  Inhabitant  is  abo 
subject ;  and  it  is  quite  conceivable  that  there  may  be  a  change  in 
the  one  without  any  change  in  the  other.  If,  for  instance,  a  village, 
forming  part  of  a  landward  parish,  is  constituted  a  burgh  of  banmy, 
the  civil  jurisdiction  is  changed,  while  the  ecclesiastical  wiU  renaiB 
as  before ;  or  if  a  burgh  of  barony  is  erected  into  a  royal  hns^ 
the  powers  vested  by  law  in  the  magistrates  of  a  royal  burgh  will 
modify  the  civil  rights  of  the  burghers,  while  the  ecclesiastical  jorit* 
diction  over  them  continues  as  before.  Now,  I  cannot  andentaiid 
how  the  extension  of  the  royalty  of  Edinburgh  over  the  grooiMlBip 
question  should  withdraw  them  from  the  jurisdiction  of  the  minister 
and  kirk-session  of  South  Leith,  as  to  every  ecclesiastical  vMtr 
falling  under  the  cognisance  of  that  court,  or  from  the  jurisdictioo 
of  the  heritors  and  kirk-session,  as  to  any  thing  which  is  to  be  i^ 
gulated  by  that  body.  A  disjunction  from  one  parish  and  annex- 
ation to  another  cannot  be  made  by  implication.  Such  can  oolf 
take  place  by  a  decree  of  the  competent  court,  or  the  special  enact- 
ment of  Parliament  I  have  no  doubt  that  the  heritors  occupying 
the  ground  which  originally  belonged  to  the  parish  of  Sooth  I^ 
still  continue  to  belong  to  that  parish,  and  remain  liable  for  paro* 
chial  burdens  there,  such  as  keeping  up  the  church  and  noaitfe » 
South  Leith ;  that  their  bans  for  marriage  must  be  proclaimed  there; 
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that  in  any  case  of  scandal  the  occupiers  would  be  convened  before  25  June  1835. 
the  kirk^session  of  that  parish ;  apd  that  a  pauper  would  be  entitled     T^V^ 
to  claim  relief  from  the  heritors  and  kirk-sfo^op,  and  tl^t  he  would  M<Cn^  v. 
have  no  claim  against  the  funds  for  maintenance  of  the  poor  of  Edin**  CuniDgham. 
burgh»  because  he  does  not  reside  within  any  parish  within  the  city,  opinion  of 
No  doubt  there  is  no  express  declaration  in  diis  ac^  as  there  was  Consulted 
ia  the  previous  one  xeferjed  to,  (7.  Geo.  III>  c.  49,)  that  these  *'"^S^ 
lands  were  to  remain  liable  to  the  parochial  burdens  of  tlye  parish 
of  South  Leith.     But  it  was  necessary  to  insert  this  declaration  in 
that  previous  act,  because  there  th^  lands  were  expressly  disjoined 
from  the  parish  to  which  they  formerly  belonged,  and  were  annex-* 
ed  to  a  different  parish ;  and  this  must  have  relieved  them  of  their 
former  burden,  if  it  had  not  been  .otherwise  declared. 
-    The  provisions  of  that  act  as  to  jbhis  matter  are  quite  unambigu- 
ous.    It  was  enacted  on  a  narrative,  that  those,  whose  property  was 
to  be  brought  within  its  operatioi^  had  ^  either  consented,  or  are 
f  bound  by  their  titles  to  consent;'  ^.  tbat^  for  the  advantages  of 
having  their  grounds  brought  within  the  royalty,  and  streets  built 
iipon  them,  they  consented  to  pay  burghal  taxes,  continuing  at  the 
same  time  liable  to  the  burdens  formerly  payable  by  them  as  a  land-: 
ward  parish.     While  it  was  necessary  in  that  case  to  be  thus  ex- 
plicit in  expressing  the  agreement  of  parties,  there  was  no  such  ne- 
cessity, in  the  present  instance,  since  the  grounds  remain  as  before 
a  portion  of  the  parish  of  South  Leith,  although  the  royalty  of  Edin- 
burgh is  extended  over  them»  and  the  proprietors  and  occupiers 
must  remain  subject  to  the  same  ecclesiastical  jurisdiction  as  the 
rest  of  the  parish,  and  also  be  liable  to  legal  parochial  burdens  as 
before. 

The  extension  of  the  royalty  over  the  grounds  in  question  brings 
them  within  the  civil  jurisdiction  of  the  Magistrates,  rendering  them 
subject  to  the  burgh  courts,  and  confers  upon  the  proprietors  and 
occupiers  the  privileges  of  trade  and  other  rights  competent  to  the 
citizens  of  Edinburgh  as  a  royal  burgh.  But  the  act  does  not  stop 
there :  it  further  gives  the  Magistrates  and  Council  express  autho- 
rity and  power  to  levy  an  equal  proportion  of  cess,  annuity,  poor's- 
money,  and  other  duties,  as  in. the. previously  extended  royalty. 
Now,  this  express  power  leaves  no  ropm  for  doubt  as  to  the  power 
to  levy;  and  it  seems  impossible  to  hold  that  this  can  mean  that 
they  ace  to  levy  poor's*money,  but  not  to  employ  it  in  support  of 
the  poor  of  the  city,  but  are  to  pay  it  over  to  the  kirk-session  of 
South  Leith.  This  would  be  such  an  anomaly  in  the  law, — as  great 
at  least,  as  that  of  assessing  the  same  lands  for  the  poor  of  two  dif- 
ferent parishes, — that  it  would  require  an  express  enactment  to  that 
effect     There  is,  however^  no  such  enactment.     Besides  poor's- 
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25  June  1835.  money,  the  Magistrates  are  empowered  to  levy  annuity  from  the 
houses  on  these  lands;  but  neither  is  it  said  that  they  are  to  emplof 
this  in  paying  the  stipends  of  the  ministers  of  the  city.  This  is  left 
to  the  operation  of  law,  which  appropriates  the  annuity  le^^aUe 
within  the  royalty  to  that  special  purpose.  Now,  could  it  be  maio- 
tained,  that  when  the  Magistrates  levy  this  annuity  they  most  pay 
it  over  to  the  minister  of  South  Leith?  This  certainly  would  not 
do,  even  were  this  a  sum  levied  out  of  teinds.  Yet  it  is  difficult 
to  see  any  distinction  between  this  and  the  levy  of  poor'sHnoney. 
The  same  is  true  as  to  the  cess  which  the  Magistrates  are  authoitted 
to  levy ;  and  it  must  further  be  remembered,  that  the  cess,  annnitf 
and  poor's-money  are  not  to  be  levied  in  the  proportions  payable  by 
the  rest  of  the  parish,  which  would  have  been  the  case  if  the  right 
to  levy  had  merely  been  transferred,  but  is  to  be  in  an  equal  pro- 
portion with  that  levied  from  the  other  proprietors  and  occupiers  of 
houses  in  the  extended  royalty.  Now,  when  the  right  to  levyi 
fund,  which  is  legally  appropriated  to  a  special  purpose,  is  giren  to 
the  legal  administrators  of  that  fund,  no  special  directions  are  neces- 
sary as  to  its  appropriation.  They  are  to  apply  it  according  to  lav; 
and  accordingly,  as  in  the  case  of  the  annuity  which  must  go  to  the 
ministers  of  Edinburgh,  and  the  cess  to  the  proportion  of  that  harden 
upon  the  city,  the  poor's-money  which  the  Magistrates  are  empowe^ 
ed  to  levy  must  be  applied  to  the  discharge  of  the  burden  imposed 
on  them  of  maintaining  the  parochial  poor  of  the  city.  There  is  oo 
warrant  for  any  other  application  of  it 

It  may  at  first  sight  appear  a  hardship  that  these  lands,  and  the 
houses  since  erected  on  them,  should  pay  assessment  for  supporting 
the  poor  of  their  own  parish,  and  also  the  poor  of  the  city  to  which 
they  are  annexed  quoad  the  civil  jurisdiction;  but  in  a  matter  of 
contract  or  agreement  and  special  enactment,  such  a  consideratioD 
must  not  influence  the  interpretation  of  an  act  of  Parliament;  and 
considering  the  advantages  to  be  derived  by  the  original  owners  of 
these  grounds  by  the  circumstance  which  occasioned  the  extension 
of  the  royalty  over  them,  they  might  well  consent  to  this  addition 
to  their  parochial  burdens ;  and  those  who  acquired  the  property 
since,  cannot  object  to  hold  it  under  all  the  burdens  of  an  act  of 
Parliament  which  is  specially  referred  to  in  their  titles. 

It  may  be  noticed,  that  the  40.  Geo.  III.  c.  88»  extended  the 
royalty  of  Glasgow  over  certain  lands  belonging  to  the  Barony  parish} 
from  which  <  they  are  for  ever  separated,  and  hereby  annexed  to 

*  parishes  within  the  said  city.*     The  Magistrates  have  express 
power  to  levy  ^  an  equal  proportion  of  the  cess,  trades'  stent,  pooT^^ 

*  rates,  conversion  of  statute  labour  and  other  taxes,'  within  the 
annexed  grounds,  as  they  levy  within  the  present  royalty;  and  then 
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they  are  expressly  taken  bouhd  to  pay  the  cess  to  the  county,  and  25  June  18a& 
the  statute  labour  and  poor^s  rates  to  the  Barony  parish,  effeiring 
to  the  annexed  lands,  out  of  the  funds  of  the  city*     It  would  have  M'Cntw  v. 
been  easy  to  have  followed  this  example,  and  introduced  such  an  Cuaingham. 
enactment  in  the  present  case,  if  such  had  been  the  meaning  and  opinion  of 
agreement  between  the  parties.  Consulted 

Upon  the  whole,  I  still  entertain  the  opinion  I  had  when  this    "  ^^ 
case  was  before  me  in  the  Outer- House. 

Opinion  of  Lordt  FuUerton  and  Cockbum.  —  By  the  act  of  54. 
Geo.  III.  c.  170,  the  grounds  in  question  were  brought  within 
the  royalty  of  the  city  of  Edinburgh.  They  were  not,  however, 
disjoined  from  the  parish  of  South  Leith ;  so  that  although  they 
still  remained  a  part,  they  became  a  burghal  part  of  that  parish.  It 
is  expressly  provided  by  the  statute,  that  the  Magistrates  of  Edin* 
burgh  should  assess  and  levy  from  the  proprietors  and  occupiers  of 
the  houses  built  on  these  grounds,  poor's  money  in  the  same  propor- 
tion as  that  assessed  and  levied  from  other  proprietors  and  occupiers 
within  the  extended  royalty.  In  virtue  of  this  clause,  there  can  be 
no  question  that  this  now  burghal  part  of  the  parish  of  South  Leith 
is  subjected  in  payment  to  the  Magbtrates  of  Edinburgh  of  the  rates  ' 
generally  leviable  within  the  extended  royalty  6f  Edinburgh,  and 
without  reference  to  the  necessities  of  the  poor  within  the  parish  of 
South  Leith.  But  the  question  raised  in  these  actions  is,  whether 
the  advocators,  the  proprietors  or  occupiers  of  a,burghal  part  of  South 
Leith,  shall,  in  addition  to  these  burghal  rates  of  assessment,  also 
assessed  to  the  full  amount  of  the  rates  leviable  in  the  remaining^ 
or  what  may  be  termed  the  landward  part  of  the  parish.  My  opi- 
nion is,  that  they  are  not  so  liable.  It  would  require  some  clear 
enactment  to  subject  them  to  a  double  burden  so  very  unreasonable 
and  unusual ;  and  it  does  not  appear  to  me  that  the  statutes  contain 
any  provision  which  either  expressly,  or  even  by  a  fair  implication, 
warrant  this  conclusion. 

If  it  could  be  held,  that  in  consequence  of  these  grounds  still 
forming  part  of  the  parish  of  South  Leith,  the  heritors  and  kirk- 
session  of  that  parish  could  claim  an  interest  in  the  funds  levied 
from  them  for  the  general  support  of  the  poor  of  the  parish,  I  should 
rather  be  disposed  to  concur  in  the  opinion  expressed  by  some  of 
the  consulted  Judges,  that  this  claim  must  be  made  good,  not  in 
the  form  of  a  double  or  additional  assessment  upon  the  advocators, 
but  in  that  of  a  demand  against  the  Magistrates  for  a  proportion  of 
the  assessment  levied  by  them  under  the  statute.  But,  in  thejira 
place,  I  doubt  whether  the  claim  in  this  form  is  admissible  in  the 
present  procedure ;  and,  2dZy,  It  does  not  appear  to  me  that  the 
parish  of  South  Leith  can,  consistently  with  the  principle  laid  down 
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25  June  1^35.  as  applicable  to  parishes  partly  landward  and  partly  bnrghal,  have  any 
claim  for,  or  interest  in  the  assessment  for  the  support  of  the  poor 
leviable  from  grounds  now  forming  a  burgal  part  of  the  parish. 
The  very  question  raised  and  determined  in  the  late  eases  of  tiie 
landward  heritors  of  Lanark  and  Dunbar  i^inst  the  Magistnta 
of  those  burghs,  was,  whether,  in  parishes  partly  landward  and  part- 
ly burghal,  the  administration  of  the  poor  laws  should  inelade  the 
whole  pi^rish,  or  should  be  split  into  two,  Ae  one  applicable  to  the 
burghal,  and  the  other  to  the  landward  part  of  the  parish.  The 
latter  view  was  adopted  by  the  majority  of  the  Court,  afker  iiill 
consultation ;  and  accordingly  decree  was  pronounced,  in  terms  of 
the  first  conclusion  of  the  libel,  in  the  action  at  the  instiuice  of  the 
landward  heritors  of  Dunbar  against  the  Magistrates,  *  finding  and 

<  declaring  that  the  management  and  maintenance  of  the  poor  of  the 

<  landward  district  and  of  the  burgh  are  separate  and  distinct,  and 

*  that  the  pursuers,  as  heritors  of  the  landward  district,  with  their 
'  tenants,  and  other  inhabitants  thereof,  are  not  liable  for  the  sup- 

*  port  of  the  poor  of  the  burgh,  but  for  that  of  the  poor  resident 

*  within  the  landward  district  allenarly ;'  and  <  that  the  Magistmtei 

<  should  be  bound  to  sustain  and  manage  the  poor  of  the  said  htofi 

*  according  to  law.'  According  to  the  principle  of  this  judgment^ 
Aen,  a  burgh  and  landward  district,  though  included  in  one  parish) 
are  necessarily  separated  in*  regard  to  the  administration  of  the  poor 
law,  and  liability  for  poor^s  rates.  It  appears  to  me  that  the  same 
principle  must  be  applied  to  the  present  case,  in  which  one  pi^t  of 
a  parish,  originally  all  landward,  has  been  made  burghal  by  the  ope- 
ration of  a  statute.  From  the  moment  of  that  annexation,  the  m^ 
nagement  and  maintenanee  of  the  poor  of  the  remaining  laodward 
district  came  to  be,  in  terms  of  the  above-quoted  judgHaent,  'ie|MH 
rate  and  distinct.  The  heritors  are  only  liable  for  the  soppeirt  of 
the  poor  resident  within  that  landward  district ;  and  mtthis  moment, 
if  the  grounds  in  question  came,  from  some  unfortonate  vieissitvde, 
to  be  peopled  by  paupers,  the  whole  burden  of  their  support  would 
fall  on  the  poorVrates  of  the  city  of  Edinburgh,  while  wMag 
could  be  claimed  on  that  score  from  the  remaining  landward  herittMS 
of  the  parish  of  South  Leith.  In  these  circumstances,  it  seeo»  to 
aae  to  follow,  IJMiit  the  annexation  of  the  grounds  in  dispute  to  the 
bvrgh  of  fidinburgh  did,  by  necessary  legal  implication,  diijoin 
them,  if  not  from  the  pariah,  at  least  from  the  landward  parish  of 
South  Leith,  and  placed  them,  in  r^ard  to  poor's«>rates,  predseif 
on  the  same  footing  as  if  they  had  originally  formed,  or  had  been 
recendy  erected  into  a  aepamte  reiyal  burgii ;  and  that  while  the 
landward  beritors  are  thns  relieved'  from  tlie  burden  of  sspportiiif 
the  poor  within  the  district  so  detached,  the  proprietors  and  oocn« 
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piers  in  that  district  are  become  barghal,  and  subject  to  the'  special  ^  ^u»  I^SX 
liabilities  of  their  new  character,  most  be  equally  relieved  from  that    ^yy^^ 
liability  which  attached  to  them  as  landward  heritcm  of  the  parish.  M'Cniw  v. 

Cuningham. 

At  the  final  advising  Lard  Glenke  Bgteed  widi  the  minority,  Lord  Judgment. 
Meadawbank  with  the  majority.    The  other  Judffeij  Who  did  not  give 
any  opinions,  were  proprietors  of  the  Waterloo  Hotel.   The  follow- 
ing interlocutor  was  pronounced: 

<  The  Lords  having  resumed  consideration  of  the  cases  for  the 
parties,  with  the  opinions  of  the  consulted  Judges,  find,  in  con- 
formity with  the  majority  of  these  opinions,  That  the  property  of 
the  Waterloo  Hotel,  over  which  the  royalty  of  the  city  of  Edin- 
burgh was  extended  by  the  statute  54.  Geo.  III.  cap.  170,  is  not 
liable  in  payment  of  poor's-rates  both  to  the  city  of  Edinburgh 
and  the  parish  of  South  Leith :  Therefore  recall  the  interlocutor 
of  the  Lord  Ordinary,  advocate  the  conjoined  causes,  alter  the  in- 
terlocutor of  the  Sheriff,  and  assoilzie  the  advocator  from  the  con- 
clusions of  the  action  at  the  instance  of  Peter  M^Craw,  collector 
for  South  Leith,  and  decern :  find.  That  the  Magistrates  and  Town- 
Council  of  Edinburgh  have  acquired,  vi  statuti,  right  to  assess  the 
proprietors  and  occupiers  of  houses  built,  or  to  be  built  on  the 
lands  to  which  the  royalty  was  extended,  in  an  equal  portion  of 
poor^s-money,  at  the  same  rate  as  they  do  in  the  rest  of  the  extend- 
ed royalty ;  but  that  the  foresaid  statute  does  not  direct  in  what 
manner  the  sums  so  assessed  by  the  Magistrates  and  Council  shall 
be  applied :  find,  as  the  property  has  not  been  disjoined  from  the 
parish  of  South  Leith,  nor  annexed  to  any  parish  in  the  city  of 
Edittburgh,  That  the  said  Magistrates  imd  Cowadl  are  bound  to 
pay  to  the  parish  of  South  Leith,  or  apply  to  the  matntenance  of 
the  poor  thereof  a  part  of  the  assessment  so  to  be  levied  by  them, 
oorrespondittg  to  the  amount  of  the  assessment  for  the  poor  of  the 
parish  of  South  Leith,  payable  for  said  property,  aloBg  with  thd 
other  portion  of  that  parish,  and  that  they  may  apply  the  remairnder 
oC  dmt  assessnent,  if  any,  after  satisfying  the  primary  claim  of  the 
parish  of  South  Leith,  in  maintaining  the  poor  of  Edinburgh,  or 
to  any  purpose  to  which  the  poor's^money  of  the  rest  of  the  ex- 
tended royalty  may  lawfully  be  applied:  Therefore  rank  and 
prefer  the  claimant,  the  collector  of  the  poor's-rates  for  the  city  of 
Eldinburgh,  to  the  fund  in  medio,  being  L.21  :  13 : 4,  assessed  by 
the  said  Magistrates  on  the  said  Waterloo  Hotel,  from  Whitsun- 
day 1827  to  Whitsunday  1828,  and  rank  and  prefer  the  said 
Peter  MK]!raw,  collector  of  poor's-rates  for  South  Leith,  as  a  rider 
on  the  claim  of  the  said  collector  for  the  Magistrates  and  Council 
of  Edinburgh,  to  the  extent  of  L.19, 10s.  as  the  propoition  of  the 
assessment  fidling  to  South  Leith,  and  decern  accordingly : 


768 


DECISIONS  OF  THE 


No.  14L 


S5  June  1835. 


Hill  and 
M'Craw  v. 
Cuningbam. 


Judgment. 


find  the  claimants,  Peter  HUl  and  Peter  M'Craw,  conjunctly 
and  severally,  liable  to  the  advocator  in  the  expenses  of  procen, 
allows  an  account  to  be  given  in,  and  remit  to  the  Auditor  to  tax 
the  same,  and  report :  Quoad  ultra,  find  no  expenses  due  to  either 
of  the  claimants ;  reserving  entire  all  questions  as  to  any  daim  at 
the  instance  of  the  parish  of  South  Leith  upon  that  part  of  the 
property  in  question  over  which  the  royalty  is  not  extended,  and 
to  the  proprietors  their  defences  as  accords.' 


Lord  Ordinary,  Medwytu 
Alt.  Kecu/f  Tawae, 
W.  S.  Agents. 


Act.  Dean  o/Fac,  f  Hope, J  Cunie,  Fonytk  and  BcsmA, 
i4.  Hutchison,  Boss  jr  ScoU,  W.  S,  Cwimgham  jr  £4 
T,  Clerk. 

R. 


FIRST  DIVISION. 


No.  CXLIL 


26ih  June  1835. 


LYON 

against 

REID. 

Process. — Damages. — Circumstances  under  which  it  was  found  Aai 
there  was  no  sufficient  allegation  of  mala  fides  to  infer  damages. 

In  this  cause,  which  was  an  action  of  damages  against  the  trustees 
of  Reid,  who  had  obtained  an  assignation  to  a  lease  of  certain  lands, 
ex  facie  absolute,  but  which  was  found,  after  considerable  liti- 
gation, both  here  and  in  the  House  of  Lords,  to  have  been  traly 
in  security,  on  the  ground  that  Reid  had  carried  on  the  litigation 
in  the  knowledge  of  the  conveyance  having  been  in  security  only, 
and  was  theis^fore  in  mala  fide,  the  Lord  Ordinary  pronounced  diis 
interlocutor :  <  Finds,  That  the  first  thirteen  articles  of  the  conde- 
<  scendence,  and  the  first,  second,  fifth  and  sixth  numbers  of  the 
^  fourteenth  article  *,  are  not  stated  in  a  manner  sufficiently  sped- 


*  The  articles  here  alluded  to  contained  simply  a  narrative  of  the  proceedings 
which  led  to  the  previous  action,  with  this  farther  allegation  contained  in  article  nine : 
'  On  that  day  Peler  Lyon  died  suddenly,  whereupon  Reid  caused  hu  son,  on  th«  very 

*  same  evening,  to  call  on  Mr  Grant  and  insist  on  the  papers  being  instantly  delivered 
'  up  to  him.     Mr  Grant  being  desirous  to  preserve  copies  of  them,  wrote  Reid's  son, 

*  requesting  him  to  give  him  time  to  do  so ;  but,  on  the  following  day,  Reid*s  son 

*  again  called  on  Mr  Grant,  and  peremptorily  demanded  that  they  should  forthwith  be 
delivered  up  to  him.    In  making  this  urgent  demand,  the  object  of  Reid  and  his  lOO 
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fie  and  relevant  to  infer  a  conclasion  for  damages,  and  to  that  extent  26  June  1835. 
dismisses  the  action :  and  with  rerard  to  the  third  and  fourth  num-    ^*^V^^ 
bers  of  the  fourteenth  articles  of  the  condescendence  %  remits  the    ^^^  ^'    ^  ' 
case  to  the  jury  roll.' 

Note,^^^  On  the  supposition  that  the  disposition  and  assignation  Lord  Ordi- 
of  the  lands  at  Comely  Garden  to  the  defender  was  an  absolute  "•'7*'  ^°*®' 
right,  and  not  a  right  in  security,  all  the  proceedings,  both  in  the 
process  of  sequestration  and  in  the  subsequent  action,  were  car- 
ried on  with  perfect  accuracy  and  propriety.  And  whether  it  was 
a  right  in  security  or  not,  the  proceedings  in  the  sequestration 
were  warrantable ;  and  accordingly  the  pursuer  expressly  with- 
drew his  opposition  to  that  process.  The  disposition  was  ultimately 
found  to  be  a  right  in  security  in  this  Court,  but  not  without  dif- 
ficulty, and  with  still  greater  difficulty  in  the  House  of  Lords,  in 
which,  although  the  interlocutors  of  this  Court  were  affirmed,  the 
pursuer  was  refused  the  costs  of  opposing  the  appeal.  But  it  is 
no  relevant  ground  for  an  action  of  damages  that  a  party  has  been 
unsuccessful  in  a  law-suit  It  is  true,  the  pursuer  avers,  in  his 
condescendence,  that  the  defender  carried  on  the  litigation  mala 
fide  and  fraudulently,  knowing  that  the  disposition  was  a  right  in 
security ;  but  to  render  a  charge  of  that  nature  specific  and  re- 
levant, so  as  to  warrant  its  being  sent  to  a  jury,  it  is  necessary  to 
state  the  facts  from  which  mala  fides  and  fraud  are  inferred,  and 
there  is  no  such  statement  in  the  present  case. 

*  The  averment,  that  the  defender  has  not  ceded  possession  of  the 
subject,  or  that  it  is  still  under  sequestration,  is  also  irrelevant, 
for  the  pursuer  does  not  say  that  he  has  paid  or  tendered  the  sum 
ascertained  in  the  action  to  be  the  amount  for  which  the  disposi- 
tion still  remains  a  security. 

*  The  only  points,  therefore,  which,  in  the  Lord  Ordinary's  opi- 
nion, are  proper  to  be  sent  to  trial,  are  those  which  relate  to  the 
deterioration  of  the  subject  while  in  the  defender's  possession.' 

The  pursuer  reclaimed^  but  the  Court  unanimously  adhered*  Judgment. 

Lord  CwAionae^  Ordinary.  Act  Shaw.  Alt.  Jftfbre.  Chas*  FUher  and 

Akx,  Hutchiaonf  Agents.         S»  Clerk. 

c. 


*  was  fraudulently  to  take  advantage  of  the  death  of  Peter  Lyon,  and  to  pretend, 

*  contrary  to  the  fact,  that  the  assignation  was  an  irredeemahle  and  absolute  right, 

*  and  exclude  the  pursuer  from  the  possession.' 

*  The  articles  here  referred  to  are  substantive  allegations  of  damage  done  during 
Reid*s  possession. 
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SECOND  DIVISION. 
No.  CXLIII.  2eth  June  1835. 

HUGH  ERASER  and  Db  THOMAS  ERASER, 
(Inchberry's  Executor  and  Legatee,) 

offainst 

A.  T.  F.  ERASER  of  Abertarff. 

Tack. — Meliorations. — Clause. — A  stipukUion  regcarding  pag-^ 
tnent  of  meliorations  in  a  renewed  tack  to  this  effect^  '  li  is  kere^ 
^  by  agreed  upon  between  the  parties^  that  at,  or  as  soon  after  the 

<  execiUion  of  this  lease  as  possible^  the  Whole  houses^  dikes  and  ct- 

<  closures  upon  ike  possession  shall  be  comprised  by  onejudickms 

*  person^  to  be  named  by  each  of  the  parties  contractors,  agreeabfy 

*  to  the  terms  of  the  lease,  and  that  one  or  more  schedules  of  tie 

*  appreciations  shall  be  made  up,  to  be  signed  by  the  appredaiors, 
'  and  by  the  parties  contractors,  and  reference  made  therein  io  this 
^  tack,  whereof  they  shall  be  considered  a  part ;  mui  the  tenani 

*  agrees  to  defer  all  demands,  on  account  of  meliorations,  tmtil  ike 

<  expiry  of  this  tack  ;*— found  to  be  a  mutual  stipulation,  and  the 
omission  by  both  parties  to  have  an  appreciation  token  held  io  be 
no  bar  to  the  claim  of  the  tenant,  at  the  expiry  of  the  lease,  Jbr  the 
worth  and  value  of  the  subjects  to  be  established 

Proof. — Circumstances  in  wltich  a  proof  was  allowed  of  the  vabte, 
at  the  expiry  of  the  tack,  of  the  houses  and  fences  which  aduaUy 
existed  on  the  farm  at  the  commencement  of  the  tack,  and  had  re* 

4 

mained  unaltered,  and  also  of  such  of  the  same  character  as  might 
have  since  been  substituted  therefor. 
Expenses. — Remit  made  to  the  Sheriff  io  dispose  of  the  question  cf 
expenses  in  this  Court,  as  well  as  in  his  own. 

Nnnative.  HuGH  Fraser,  Abersky,  as  executor,  and  Dr  Thomas  Eraser,  as 
residuary  legatee  of  William  Eraser,  Inchberry,  raised  an  action 
before  the  Sheriff  of  Inverness  against  Abertarff,  as  the  late  Lovat^s 
representative,  for  sums  due  as  meliorations  on  the  farm  of  Inch- 
berry.     The  claim  stood  in  this  situation : 

By  tack  dated  the  27th,  and  recorded  the  29th  December  1802, 
entered  into  between  the  late  Honourable  Archibald  Eraser  of  Lovat, 
on  the  one  part,  and  the  late  William  Eraser  on  the  other,  proceed- 
ing on  the  narrative,  inter  alia.  That,  whereas  a  quorum  of  the  trus- 
tees of  the  deceased  Lieutenant-Oeneral  Simon  Eraser  of  Lovat, 
did,  by  lease,  bearing  date  the  15th  day  of  November  1785,  and 
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7tli  day  of  September  foUowiog^  entered  into  between  them,  as  trus-  26  June  1835. 
tees  foresaid,  and  Major  James  Fraser  of  Belladram,  in  name  and    ^^v*^^ 
behalf  of  bis  brother,  let  to  Alexander  Fraser,  (Belladram's  brother,)  ^^  ^' 
and  his  heirs  and  subtenants,  the  lands  of  Inchberry,  with  the  houses,     — — 
as  then  possessed,  in  two  equal  diyisbns,  by  Major  James  Fraser,  ^^^^^^ 
and  John  Fraser,  tenant  in  the  easter  half  of  the  lands,  for  nineteen 
years  from  Whitsunday  1795,  to  which  lease,  and  all  right  and 
allowances  therein  contained,  the  said  William  Fraser  had  obtained 
right  by  two  different  subleases  thereof;  and  whereas  the  said  Wil- 
liam Fraser  bad  agreed  to  renounce  his  right  of  possesion  of  the 
foresaid  lands,  held  in  virtue  of  the  foresaid  lease,  from  and  after  the 
term  of  Whitsunday  1802,  on  condition  of  the  said  Honourable 
Archibald  Fraser  entering  into  the  said  tack  first  above  mentioned, 
and  he  having  accordingly  renounced  and  delivered  up  to  the  said 
Honourable  Archibald  Fraser  the  said  lease  and  subleases  thereof  in 
his  favour,  to  be  cancelled  or  disposed  of  as  Archibald  Fraser  should 
see  cause :  Therefore  the  said  Honourable  Archibald  Fraser,  in  con- 
sideration of  the  tack-duty  and  other  prestations,  and  with  and  under 
the  conditions  and  declarations  therein  expressed,  let  to  William 
Fraser  and  his  heirs  the  said  lands  of  Inchberry,  with  the  whole 
parts,  &c.  as  then  possessed  by  him,  for  nineteen  years  from  Whit- 
sunday 1802,  with  a  clause  of  absolute  warrandice. 

The  lease  contained  the  following  clause  respecting  meliorations : 
And  whereas,  by  the  foresaid  renunciation,  the  lease  granted  by 
the  said  trustees  on  the  estate  of  Lovat  is  considered  as  having 
expired  at  the  term  of  Whitsunday  last,  whereby  the  said  William 
Fraser  is  entitled  to  meliorations,  in  terms  thereof,  to  the  extent  of 
three  years'  rent  of  the  lands  thereby  let,  (the  said  yearly  rent  being 
L.18 :  1  :  2  of  money  rent,  and  forty  bolls  of  barley  of  victual 
rent,)  and  is  entitled  to  the  further  sum  of  L.122  :  19  :  1  sterling, 
being  the  appreciated  value  of  biggings  and  dikes  on  the  said 
fiffm,  as  allowed  in  a  minute  of  tack  granted  by  the  commissioners 
of  annexed  estates  in  favour  of  the  said  James  Fraser  of  Bella- 
drum,  and  allowed  also  by  the  lease  now  renounced,  to  which  sum, 
as  also  the  three  years'  rent  for  meliorations,  the  said  William 
Fraser  acquired  right ;  therefore,  it  is  hereby  agreed  upon  between 
the  parties,  that  at  or  as  soon  after  the  execution  of  this  lease  as 
possible,  the  whole  houses,  biggings,  dikes  and  inclosures  upon 
the  foresaid  possession  shall  be  comprised  by  one  judicious  person, 
to  be  named  by  each  of  the  parties  contractors,  agreeably  to  the 
terms  of  the  said  lease,  and  that  one  or  more  schedules  of  the 
appreciations  of  the  said  houses,  biggings,  dikes  and  inclosures 
shall  be  made  up,  to  be  signed  by  the  appreciators  and  by  the 
parties  contractors,  and  reference  made  therein  to  this  tack,  whereof 
they  shall  be  considered  as  part;  and  the  said  William  Fraser  agrees 
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to  defer  all  demands  on  the  said  Honourable  Archibald  Fraser,  or 
his  foresaids,  on  account  of  the  said  meliorations,  until  the  expiry 
of  this  present  tack/ 

By  the  lease  William  Fraser  further  bound  and  obliged  <  himself, 
and  his  foresaids,  to  keep,  maintain  and  uphold  the  said  houses, 
biggings,  dikes  and  inclosures  contained  in  the  said  states  and 
schedules,  in  equally  good  repair  and  condition  as  shall  be  therein 
expressed,  during  the  whole  currency  of  this  lease,  and  to  leave 
the  whole  in  the  like  good  condition  at  the  expiry  thereof;  it  being 
hereby  declared,  that  the  said  William  Fraser  and  his  foresaids 
shall  then,  and  not  otherwise,  be  entitled  to  receive  from  the  said 
Honourable  Archibald  Fraser,  or  his  foresaids,  or  the  succeeding 
tenant,  the  sums  mentioned  in  the  said  schedules  or  estimates,  or 
the  value  of  the  said  meliorations,  provided  the  same  shall  not  ex- 
ceed the  said  three  years'  rent,  and  the  further  sum  of  L.122,  19s. 
Id.  sterlings  being  the  whole  meliorations  allowed  by  the  said  lease^ 
granted  by  the  said  trustees ;'  ^  provided  always  the  said  honses, 
biggings,  dikes  and  inclosures  shall  be  found,  in  the  manner  above 
expressed,  to  be  worth  that  sum,  and  also  provided  they  shall  be 
found,  at  the  expiration  of  this  tack,  to  be  in  equally  good  condi- 
tion and  repair,  and  worth  as  much  as  they  shall  be  found  and  stated 
to  be  in  the  said  schedules  and  estimates  made  at  the  conunence- 
meiat  thereof.' 

No  appraisement  was  made  of  the  buildings  and  inclosures  on 
Inchberry  at  or  after  the  commencement  of  the  lease  in  1802.  Nei- 
ther landlord  nor  tenant  made  any  application  for  having  that  done. 
William  Eraser's  executor  and  legatees  brought  this  action'against 
Abertarff,  as  Lovafs  representative,  for,  Ist^  the  amount  of  the 
three  years'  rent  of  L.58 :  1 :  2  yearly,  amounting  to  L.174 : 3 :  6; 
and,  2di  the  sum  of  L.  122  :  19  :  1,  making  in  all  L.297  :  2  :  7, 
with  interest.  In  the  proceedings  which  ensued,  it  was  stated  by 
the  pursuers,  that  the  subjects  were  kept  in  due  and  proper  repair, 
and  that  Lovat  never  complained  on  this  subject,  nor  applied  to  the 
Sheriff  oh  account  of  want  of  due  repair,  as  he  was  entitled  to  do; 
and  besides,  that  the  purQuers  were  ready  to  prove  that  the  subjects 
are  still  of  more  value  than  the  sums  claimed;  to  ascertain  which 
fact,  if  denied  by  Abertarff,  they  craved  the  Sheriff  to  order  an  in- 
spection and  valuation  by  tradesmen. 

.  The  defender,  Abertarff,  on  the  other  hand,  stated  that  it  was 
now  impossible  to  ascertain,  in  a  habile  manner,  what  was  the  value 
of  the  buildings  at  that  time,  and  denied  that  they  were  worth  the 
sum  claimed  by  the  pursuers,  or  that  their  value  to  the  extent  of  the 
present  claim,  or  to  any  other  specific  extent,  was  <  admitted  and 
^  recognised'  by  the  lease  of  1802.  The  allowance  for  meliorations 
made  by  that  lease  had  reference  to  an  appraisement  to  be  made. 
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-  The  pursuers  again  maintained  that  it  was  Lovat's  duty»  as  much  26  June  ]d35. 
as  it  was  their  constituents,  if  he  thought  it  necessary,  to  have  the     ^""^v^^ 
valuations  taken  and  completed ;  but  he  was  aware  Uiat  they  were  pj^["  ^' 
unnecessary,  and,  for  the  reasons  already  mentioned,  he  did  not  get 

the  yaluations  extended  and  sigpned.  Besides,  that  the  defender 
could  not  qualify  any  loss  or  damage  by  this  alleged  omission. 

-  The  Sheriff  pronounced  this  interlocutor:  *  The  Sheriff-substitute  SheriflTs 

<  haying  considered  this  process,  in  respect  it  is  not  depied  that  the  <^u<^S™ei>^ 

<  houses,  biggings,  dikes  and  indosures  on  the  farm  in  question  were 
^  worth  a  sum  equal  to  the  three  years'  rent,  and  to  the  further  sum 
^  of  L.122  :  19  :  1  sterling,  specified  in  the  lease  of  1802,  at  the 

*  expiry  of  that  lease  in  1821,  repels  the  defences:  decerns  against 

*  the  defender,  in  terms  of  the  libel,  with  interest  from  three  months 
^  after  the  termination  of  said  lease :  finds  him  liable  in  expenses.' 

Abertarff  advocated,  wni  pleaded — 1.  There  is  truly  no  question  Advocators 
at  issue  between  the  parties  as  to  the  worth  or*vaIue  of  the  houses,  ^^^^' 
^^gS^i^S^  dikes  and  indosures  on  the  iarm  of  Inchberry  in  1821, 
when  the  lease  of  1802  expired,  and  consequently,  that  there  is  no 
relevancy  in  the  only  ratio  assigned  by  the  Sheriff  as  the  ground 
of  his  judgment,  repelling  the  defences,  and  decerning  against  the 
defender  in  terms  of  the  libel,  and  for  expenses  of  process.  2.  Tlie 
claims  of  the  pursuers,  under  the  lease  of  1802,  arise  as  at  the  com- 
mencement of  that  lease,  and  that  they  have  neither  produced  nor 
tendered  any  legal  evidence  of  the  worth  or  value  of  the  houses, 
'^^git^gSf  dikes  and  indosures  on  the  farm  of  Inchberry  at  that  pe- 
riod. 3.  The  claims  of  the  pursuers  are  barred  by  the  failure  of 
their  constituent,  the  deceased  William  Fraser,  to  procure  a  va- 
luation of  the  subjects  in  question,  in  terms  of  the  lease  of  1802, 
being  the  condition  of  his  right  to  recover  their  worth  or  value  at 
the  termination  of  the  lease.  4.  That  the  only  legal  or  admissible 
evidence  of  the  extent  of  the  claims  of  the  pursuers  would  be  a  va- 
luation under  the  lease  of  1802,  obtained  in  terms  of  that  lease  de 
recenti,  after  its  commencement ;  and  that  no  such  valuation  having 
been  made  at  the  time,  it  is  incompetent,  at  the  distance  of  upwards 
bf  thirty  years,  to  supply  the  want  of  it  by  parole  evidence,  either 
of  the  worth  or  value  of  the  subjects  in  1802,  or  at  any  later  period. 

'  The  respondents  (pursuers  in  the  inferior  court)  pleaded — 1.  Respondeou 
The  true  construction  of  the  lease  imports  or  implies  an  acknow-  ^'^"' 
lodgment  by  the  landlord,  that  the  houses  and  biggings  on  the  farm 
were,  when  the  old  lease  was  renounced,  of  the  value  (at  least)  sti- 
pulated to  be  paid  to  the  tenant  under  his  former  titles  of  posses- 
sion. 2.  The  claim  for  meliorations,  to  the  extent  conditioned  in 
the  lease,  was  not  contingent  on  a  valuation  or  schedule  being  made, 
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S6  June  1835.  and  existed  independ^tly.  3.  The  provision  for  having  a  valaa- 
tion  made  was  not  laid  on  the  tenant  alone,  but  was  a  mntaal  oblh 
gation,  to  be  carried  into  effect  only  by  common  consent  of  landlord 
and  tenant;  and  the  neglect  to  have  the  valuation  made,  (if  not  nsde^ 
or  not  now  to  be  found,)  affords  no  ground  for  discharging  the  t^ 
nant's  claim,  if  otherwise  established.  4.  Upon  a  fiiir  oonsiderstioD 
of  the  terms  and  different  clauses  of  the  lease,  the  admitted  yaloe 
and  condition  of  the  baildings,  &c.  at  the  expiry  of  it  in  1881,  fa^ 
nish  sufficient  evidence,  in  the  absence  of  the  valuation  and  sche- 
dules, to  establish  the  claims  of  the  tenant  for  payment  of  the  me* 
liorations  insisted  on  in  this  action. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  cause  having  been  debated  before  the  Lord  Ordinary,  upon 
the  record  closed  in  the  Sheriff-court,  with  additional  pleas  for  the 
parties,  his  Lordship  pronounced  this  interlocutor: 

<  The  Lord  Ordinary  having  resumed  consideration  of  the  debate, 
with  the  closed  record  and  whole  process,  finds.  That  the  lease  of 
1802  establishes  conclusively  that,  at  the  time  of  entering  intoi^ 
there  was  due  by  the  landlord,  for  meliorations  previously  made 
and  ascertained  by  appreciation  or  otherwise,  to  the  satisfiactioaof 
all  parties,  the  sum  of  L.122 :  19 : 1,  and  the  amount  of  three  yean' 
rent  under  the  preceding  lease,  such  rent  being,  for  each  sadi 
year,  L.18: 1 :2  in  money,  and  forty  bolls  of  sufficient  barley, 
the  growth  oi  the  farm ;  and  finds.  That  the  true  object  and  desiga 
of  the  other  provisions  and  stipulations  in  the  said  lease  of  1809li 
touching  those  previous  meliorations,  and  the  sum  then  due  there. 
for,  was  merely  to  fix  the  conditions  upon  which  the  ultimate  pay- 
ment of  the  sums  so  specified  was  to  depend ;  those  conditioDi  be- 
ing, in  substance,  1^  That  the  houses  and  fences  then  on  the 
fiurm  should  be  kept  up,  till  the  issue  of  the  new  lease,  in  as  good 
a  condition  as  they  were  at  its  commencement ;  and,  Sif,  That 
they  should  thm  be  actually  worth  the  sums  specified  in  the  for- 
mer appreciations ;  and  with  thes^  findings,  remits  the  caoae  to 
the  Sheriff,  with  the  following  instructions :  lo^  That  he  allow 
the  parties  a  proof  of  their  respective  allegations,  as  to  what  vai 
truly  the  value,  in  1821,  of  the  fences  and  buildings  which  were 
on  the  £urm  at  the  commencement  of  the  lease  in  1 802 ;  and,  2^ 
That  he  allow  the  pursuer,  if  so  advised,  to  bring  a  supplementary 
action  to  ascertain  and  recover  the  value  of  any  fences  or  build- 
ings made  during  the  currency  of  the  said  lease,  which  expired  in 
1821,  and  for  which,  in  terms  of  that  lease,  he  may  be  entitled  to 
compensation ;  and  that  he  conjoin  such  action,  if  brought  within 
two  months  from  this  date,  with  the  process  now  remitted;  fiodi 
neither  party  entitled  to  any  expenses  incurred  in  this  Court,  bot 
reserving  to  the  Sheriff  full  power  to  dispose  of  all  claims  for  ex* 
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penses  incurred  in  his  conrt,  both  before  and  subsequent  to  the  26  June  1835. 
advocation.'  ^^^y^ 

Note. — « It  seems  quite  impossible  to  adopt  the  defender's  con-  pj^^"  ^' 
stmction  of  the  clause  relied  on  in  the  lease  1802,  viz.  that  it 


merely  reciies  the  stipulations  of  a  former  lease,  thereby  renounced,  ^^^^' 
and  fixes  the  maximum  to  which  the  tenant  might  be  entitled, 
upon  proving,  by  JtOure  apprecioHons^  that  meliorations  to  that 
amount  had  been  made.  The  whole  structure  and  conception  of 
the  clause  seem  to  be  exclusive  of  such  a  constraction ;  inasmuch 
as  the  right  to  the  L.122 :  19 : 1,  there  mentioned,  is  put  upon  the 
very  same  footing  with  the  right  of  the  three  years'  rents ;  while, 
with  respect  to  the  L.122 :  19 : 1,  it  is  expressly  stated  to  be  ^  the 

*  appreciated  value  of  biggings  and  dikes,  allowed  in  a  minute  by  the 

*  commissioners  of  annexed  estates,  and  also  by  the  lease  now  re-> 
<  nounced,'  &c.     It  is  perfectly  plain,  therefore,  that,  as  to  this  sum, 

there  had  been  a  regular  appreciation  at  a  former  period,  and  that 
the  amount  had  been  finally  liquidated  to  the  satis&ction  of  all 
parties  concerned ;  and  though  no  mention  is  made  of  any  such  ap- 
preciation having  been  formally  made,  as  to  the  three  years'  rents, 
it  is  impossible  to  read  the  clause  without  seeing  that  it  also  is  re- 
cognised as  confessedly  due,  and  in  all  respects  in  the  same  situa- 
tion with  the  sum  already  specified.  The  case,  therefore,  has 
really  no  resemblance  to  that  of  Macra,  7th  June  1828,  (6.  Skaw^ 
935,)  referred  to  by  the  defender,  in  which  there  was  no  liquida-« 
tion  of  the  claim,  by  acknowledgment  or  otherwise,  but  a  mere 
offer  to  prove  its  amount,  at  the  distance  of  twenty  years. 
<  The  defender  rested  a  good  deal  on  the  stipulation,  that  a  new 
appreciation  should  be  made  as  soon  after  the  lease  was  executed 
as  possible,  and  on  the  apparent  neglect  of  this  stipulation.  It  is 
to  be  regretted  certainly  that  it  was  neglected,  though  the  neglect 
is  not  to  be  imputed  to  one  of  the  contracting  parties  more  than 
to  the  other;  but  the  Lord  Ordinary  is  not  only  satisfied  that  its 
insertion  in  the  lease  gives  no  countenance  to  the  defender's  con- 
struction of  the  leading  clause  already  noticed,  but  that,  accord- 
ing to  the  defender's  own  admissions  on  the  record,  its  neglect  is 
truly  of  no  consequence,  or  at  least  can  be  of  no  prejudice  to  him. 
The  Lord  Ordinary  conceives  its  object  to  have  been  this  :  The 
appreciation  of  the  L.122 :  19 : 1  had  been  made  many  years  be- 
fore, and  the  buildings  then  valued  might  have  fallen  off  or  in- 
creased in  value.  Then  the  subsequent  meliorations,  though  a^- 
mitted  to  have  been  at  least  equal  to  the  three  years'  rent  acknow- 
ledged to  be  due,  and  to  which  the  tenant's  claim  was  limited, 
might  have  been  worth  a  great  deal  more.  But  it  was  the  bargain 
of  the  parties  in  1802,  that  these  liquidated  sums  should  not  be 


766 


DECISIONS  OF  THE 


No.  143. 


S36  June  1835. 
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Frascr. 


paid  in  I82I9  unless  it  was  then  shewn,  not  only  that  melioratioDB 
to  that  amount  were  still  extant  on  the  farm,  bat  that  any  additional 
meliorations  that  might  have  been  made  before  1802  had  also  been 
kept  up  to  their  value  at  that  time ;  and  it  was  with  a  view  to  fix 
the  actual,  and  possibly  the  excrescent  value  at  that  time,  that  a  re- 
gular appreciation,  as  of  that  date,  is  provided  for.  If  it  shewed 
a  greater  value  than  that  previously  liquidated,  the  landlord  vm 
still  to  be  excused  from  paying,  unless  the  whole  of  that  valae 
had  been  kept  up  till  the  end  of  the  lease,  while,  in  no  case,  could 
he  be  made  to  pay  more  than  the  specified  amount  If  the  de- 
fender, therefore,  had  avened,  in  this  case,  that  in  1802  the  actual 
value  of  the  meliorations  was  much  greater  than  the  specified  sums 
now  sued  for,  but  had  been  afterwards  greatly  reduced,  he  migbt 
then  have  resisted  the  pursuer^s  claim,  even  though  he  admitted 
that,  in  1821,  there  was  value  still  left  to  the  amount  now  claimed. 
But,  instead  of  this,  he  has  distinctly  averred^  (defender's  state- 
ments of  facts.  Art  4,)  that,  at  the  date  of  the  lease  in  1802,  the 
buildings  and  fences  on  the  farm  *  were  not  worth  the  sum  daimed 
^  now  by  the  pursuer ;'  so  that,  upon  this  view  of  the  object  of  the 
appreciation,  it  stands  admitted  that  be  can  suffer  no  prejudice. 

<  He  contends,  however,  no  doubt,  that  on  this  assumption  of 
the  subjects  being  of  less  value  in  1802,  he  ought  not  now  to  pay 
the  sums  sued  for,  even  though  they  might  have  been  worth  these 
sums  in  1821 ;  because  the  additional  value  must  then  have  been 
added  during  the  leascy  for  which  he  cannot  be  made  liable  under 
the  terms  of  this  summons.  Substantially  it  appears  to  the  Lord 
Ordinary  that  the  defender  has  no  fair  interest  to  maintain  this 
objection,  since,  by  the  lease  1802,  he  is  separately  bound  to  pay 
for  meliorations  made  during  its  currency,  and  the  pursuer  offered 
judicially  to  discharge  all  claims  on  this  account,  on  receinng 
payment  of  the  sums  now  sued  for.  But  the  defender  having  re- 
jected this  offer,  and  refused  to  admit  (though  he  does  not  directly 
deny)  that  the  meliorations  extant  in  1821  (whensoever  executed) 
were  truly  worth  more  than  the  sums  now  claimed,  the  Lord  Or- 
dinary has  remitted  to  allow  a  proof  of  the  fact,  and  also  to  allow 
a  supplementary  action  for  the  later  meliorations,  in  case,  after 
proving  the  requisite  value  to  have  been  extant  in  1821,  itshoald 
not  be  clearly  made  out  that  it  had  all  been  created  prior  to  1802. 
In  this  way,  and  in  this  way  only,  full  and  final  justice  will  be 
done  to  the  parties. 

<  No  expenses  have  been  found  due  to  either  party,  because, 
while  the  Lord  Ordinary  adopts  generally  the  pursuer's  construe- 
tion  of  the  lease,  he  cannot  possibly  approve  of  the  Sheriff  decid- 
ing without  proof.' 
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Abertarff  reclaimed^  craving  absolvitor.    The  respondents  abo  re-  86  Juoe  1835. 
claimed^  craving  a  simple  remit  and  expenses,  or,  at  least,  decree    ^^^V^ 
for  the  L.122  :  19 : 1,  with  interest  from  three  months  after  the  p^j^'^' 
termination  of  the  lease  of  1802. 

The  Court  held  the  Lord  Ordinary  right  in  his  construction  of  the  Opinion  of 
clause  relative  to  the  appreciation  of  the  subjects;  and  that  Abertarff  ^^^' 
could  found  nothing  on  that,  as  it  was  the  landlord's  duty,  as  much 
as  the  tenant's,  to  have  a  valuation  taken. 

The  Court  pronounced  the  following  interlocutor : 
<  The  Lords  having  considered  this  note,  and  other  proceedings,  Judgment. 
and  also  another  reclaiming  note  against  the  same  interlocutor,  and 
heard  counsel  ^thereon,  in  respect  it  is  now  explicitly  denied  by 
the  advocator  that  the  houses  and  fences  on  the  farm,  at  the  ex- 
piry of  the  lease  in  1821,  were  worth  the  sum  of  L.122 :  19  : 1, 
and  the  amount  of  three  years'  rent  under  the  former  lease,  adhere 
to  the  interlocutor  of  the  Lord  Ordinary,  with  these  variations, 
that  the  proof  to  be  allowed  to  the  parties,  under  the  first  instruc- 
tion to  the  Sheriff,  shall  apply  not  only  to  the  houses  and  fences 
which  actually  existed  on  the  farm  at  the  commencement  of  the 
lease  in  1802,  and  have  remained  unaltered,  but  also  to  such  of 
the  same  character  as  have  since  been  substituted  therefor ;  and 
further,  remit  to  the  Sheriff,  with  power  to  dispose  of  the  question 
of  expenses  in  this  Court  as  well  as  in  his  own :  Quoad  ultra,  re- 
fuse the  desires  of  both  reclaiming  notes.' 

Lord  Ordinary,  Jeffrey.  For  Advocator,  MaiUand.  For  Respondents,  Sol,' 

Gen.  f  Ctmmghame,J  and  HandysidM.  JSneas  Macheah^  W.  S.  A,  D,  FroMer, 

W.  S.  Agents.         JR.  Clerk. 

R. 


SECOND  DIVISION. 
No.  CXLIV.  26th  June  1835. 

GREIG  AND  MORTON,  W.  S-  and  ALEXANDER 

WEBSTER, 
affainst 

WILLIAM  DUTCH. 

Process. — Agent  and  Client. — A  party  Jiamng  got  decree,  with 
expenses,  iohich,  when  taxed,  were  decerned  for  in  name  of  his  agents 
and  the  unsuccessful  party  having  brought  a  suspension  of  diligence 
by  the  agent  for  payment  of  the  expenses,  and  also  a  reduction  of  the 
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Greig  &  Mor- 
ton, &c.  V, 
Dutch. 


Narratife. 


Judgment. 


principal  decree^  in  both  of  which  actions  he  called  the  agent  as  a 
party  defender^  and  the  agent  having^  in  the  meantime^  got  payment 
of  his  expenses  from  his  own  dient,  '-^fimndy  that  the  agent,  tqwn 
lodging  a  minvte  in  both  processes,  was  entitled  to  withdraw  as  a 
party,  under  reservation  of  any  question  as  to  expenses  up  to  tlutt 
stage. 

In  an  advocation  at  the  instance  of  Alexander  Webster  against 
William  Dutch,  decreet  was  obtained,  4th  and  27th  February 
1884,  against  Datch,  with  expenses,  which  expenses  were  de- 
cerned for  in  the  name,  of  Greig  and  Morton,  as  Webster's  agents 
in  the  advocation.  Upon  this  decreet  diligence  having  been  raised 
for  payment  of  the  expenses  decerned  for,  Dutch  brought  a  re- 
duction of  the  decreet  and  charge,  as  also  a  process  of  suspension. 
In  both  of  these  processes  Greig  and  Morton  were  called  as  de- 
fenders, in  so  far  as  they  might  have  any  interest  in  the  decerni- 
ture  of  expenses  in  their  fevour.  The  decreet  for  expenses,  in 
the  name  of  Greig  and  Morton,  was  obtained  merely  to  facilitate 
their  getting  payment  of  their  account  of  professional  charges,  and 
they  had  no  further  interest  in  the  process.  Webster,  who  was 
primarily  liable  to  Greig  and  Morton  for  payment  of  their  account, 
had  recently  paid  it,  and  they  had  no  longer  any  interest  in  the 
finding  of  expenses  in  their  favour,  or  in  the  process  otherwise.  In 
these  circumstances  a  minute  was  given  into  the  processes  of  reduc- 
tion and  suspension  for  Greig  and  Morton,  stating  it  would  be  unne- 
cessary to  continue  these  actions  agdnst  them  as  defenders,  more 
especially  as  Webster,  at  whose  instance  the  advocation  was  brought, 
and  decreet  in  it  obtained,  was  a  defender  in  these  actions,  and  was 
willing  to  sist  himself  in  their  place,  and  to  defend  the  legality  of  the 
said  decreet  in  all  respects,  including  the  decerniture  against  the  said 
William  Dutch  for  expenses. 
The  Lord  Ordinary  pronounced  this  interlocutor  in  both  actions : 

<  Having  heard  the  counsel  for  the  parties  on  the  motion  contained 
*  in  the  foregoing  minute,  finds,  that  it  is  incompetent,  at  this  stage 

<  of  the  cause,  for  the  chargers,  Messrs  Greig  and  Morton,  to  with- 

<  draw  from  this  process,  but  that  the  same  must  proceed  against 

<  them,  as  parties  chargers.' 

Greig  and  Morton  reclaimed  ;  and  the  Court  recalled  the  interlo- 
cutor, and  allowed  them  to  withdraw  from  the  processes,  reserving 
any  question  as  to  expenses  up  to  the  time  of  the  giving  in  of  the 
minute. 


Lord  Ordinaiy,  J^fity,        Act.  SoL-Oen,  (Chsnmghams,)      Ormg  ^  Morttm,  W.  8. 
Agents.  Alt.  Eutherjyrd  and  Scmfk*        .    J,  L,  Woodman^  W.  &  Agent. 

F.  Clerk. 

E. 
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FIRST  DIVISION. 

No.  CXLV.  VJtk  June  1886. 

ALEXANDER  MARJORIBANKS 

Offainsi 

THOMAS  MANSFIELD. 

Bankrupt. — No  allowance  due  to  the  bankrupt  an  sums  realised  out 
of  the  heritable  estate^  and  paid  over  to  preferable  heritable  creditors^ 
this  not  being  part  of  the  nM  produce  of  the  estate  m  the  sense  of  the 
act* 

The  pnrsner  was  sequestrated  6th  March  1828.    He  subsequently  NamtiTe. 
obtained  an  arrangement  with  his  creditors,  who  agreed  to  discharge 
him  on  certain  conditions,  and  inter  alia  they  agreed  <  to  pay  to  the 

*  pursuer  an  allowance,  according  to  the  highest  rate  permitted  by 

*  the  bankrupt  act,  from  the  date  of  the  sequestration  to  the  date 
^  of  his  getting  the  discharge.'  A  dispute  having  arisen  as  to  the 
amount  of  the  allowance,  the  pursuer,  after  obtaining  his  discharge, 
raised  the  present  action,  the  grounds  of  which  will  sufficiently  ap- 
pear from  the  following  interlocutor  and  note  of  the  Lord  Ordinary : 

*  The  Lord  Ordinary  having  considered  the  minutes  of  debate,  Lord  Ordi- 
accountant's  report,  and  whole  process,  approves  of  the  report;  n«ry'>i°^- 
finds,  that  the  pursuer  is  entitled  to  an  allowance  from  the  date  of 
the  sequestration  to  the  date  of  his  getting  his  discharge,  equal  to 
5  per  cent,  on  two  thousand  one  hundred  and  seventy-seven  pounds 
and  sevenpence  and  nine-twelfths  of  a  penny,  under  the  deduc- 
tion of  die  trustee's  commission,  and  the  expense  of  winding  up 
the  sequestration ;  and  in  respect  the  payments  made  to  the  pur- 
suer, being  one  hundred  and  one  pounds  eighteen  shillings,  ezt 
ceeds  that  sum,  assoilzies  the  defender  from  the  conclusions  of  the 
libel,  and  decerns ;  finds  the  pursuer  liable  in  expenses,  subject 
to  modification  by  the  Lord  Ordinary ;  and  remits  to  Ihe  AucUtor 
to  tax  the  account  thereof  when  lodged,  and  to  report' 
.  Note. — <  It  is  a  new  question,  and  not  without  difficulty,  what,    Note, 
in  the  sense  of  the  statute,  is  the  nett  produce  of  a  sequestrated 
estate,  5  pelr  cent  on  which  is  the  maximum  of  the  allowance 
which  can  be  given  by  the  creditors  to  the  bankrupt 

<  By  the  operation  of  the  64.  Geo.  Ill,  c.  137,  real  creditors  must 
deduct  the  value  of  their  securities  from  their  claims.  They  may 
settle  with  the  purchasers  of  the  subjects  without  the  intervention 
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Maijoribanks 
V.  Mansfield, 


Lord  Ordi. 
nary's  Note. 


of  the  trustee,  and  he  has  no  concern  with  the  .price,  except  in  so 
far  as  the  security  proves  deficient,  and  they  are  compelled  to 
rank  on  the  divisible. fund :  they  are  no  parties  to  the  sequestra- 
tion. It  is  thought,  therefore,  that  no  part  of  the  price  of  heri- 
table subjects  over  which  heritable  securities  extend,  even  though 
sold  by  the  trustee,  can  be  taken  into  account  in  this  question,  ex- 
cept the  balance  after  deducting  the  security.  If  this  be  correct, 
it  disposes  of  the  principal  objection  made  by  the  pursuer  to  the 
accountant's  report 

<  There  is  more  difficulty  with  regard  to  the  crown  debt,  which 
the  trustee  paid  partly  out  of  the  moveable  estate,  at  the  date  of 
the  sequestration,  and  partly  out  of  his  subsequent  recoveries,  a 
measure  adopted  that  the  rents  of  the  heritable  property  might  be 
set  free  from  the  operation  of  the  writ  of  extent.     But,  in  conse- 
quence of  this  measure,  which  was  for  the  benefit  of  the  creditors, 
and  in  which  they  acquiesced,  the  divisible  fund  was  larger  and 
sooner  realised  than  it  would  otherwise  have  been.     It  does  not 
appear,  therefore,  that  both  the  sum  paid  to  the  Crown,  and  all  the 
rents  subsequently  recovered,  can  be  taken  into  account  The  busi- 
ness accounts  of  Mr  Pedie,  as  agent  in  the  sequestration,  must 
clearly  be  deducted,  and  they  have  been  audited  in  the  usual  man- 
ner.    It  is  thought  that  the  pursuer  is  not  entitled  to  demand  that 
they  shall  be  audited  again,  on  the  ground  that  he  was  not  a  party 
to  the  first  audit     The  proceedings  of  the  trustee  and  commis- 
sioners, if  not  objected  to  by  the  creditors,  must  be  final  as  to  this 
and  every  other  matter  entrusted  to  them  by  the  statute ;  and  to 
these  proceedings,  as  the  only  legitimate  mode  of  ascertaining  the 
nett- produce  of  the  estate,  reference  must  have  been  had  when  the 
agreement  libelled  on  was  entered  into.     If  the  pursuer  could  al- 
lege collusion  or  fraud  on  the  part  of  the  trustee  and  creditors, 
with  a  view  to  defeat  the  agreement,  it  might  be  a  relevant  ob- 
jection ;  but  there  is  no  specific  charge  in  the  condescendence  to 
that  effect 

<  With  regard  again  to  Mr  Pedie's  account  incurred  prior  to  th6 
sequestration,  he  held  the  title-deeds  of  the  heritable  property 
hypothecated  to  him  for  the  amount.  In  obtaining  payment,  he 
was  virtually  exercising  a  right  of  retention,  and  stood  on  the  sam6 
footing  as  an  heritable  creditor.  There  is  no  other  objection 
which  seems  to  require  notice. 

<  The  Lord  Ordinary  has  awarded  expenses,  subject  to  modifica- 
tion, not  only  because  some  points  of  the  case  seem  doubtful,  but 
because  the  trustee  did  not  proceed  in  all  respects  in  terms  of  the 
statute,  and  because  the  report  of  an  accountant  became  necessary 
to  ascertain  the  nett  produce  of  the  estate.' 
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Tlie  pursuer  redaimedf  and  though  the  parties  differed  as  to  the  27  June  1835. 
precise  extent  to  which  the  trustee  had  intromitted  with  the  burdened    ^^^v"^^ 
heritable  subjects,  it  seemed  ultimately  to  be  admitted,  that  the  trus-  ^^^^^a! 
tee  had  sold  themi  but  had  allowed  the  price  to  be  drawn  from  the 
purchasers  by  the  heritable  creditors* 

Lords  BaJgray  and  Mackenzie  delivered  opinions  in  substance  Opinion  of 
precisely  similar  to  that  of  the  Lord  Ordinary.  ^^'^^ 

Lord  President. — The  doubt  I  had  on  the  subject  arises  from  this, 
that  the  heritable  and  personal  creditors  did  not  keep  their  interests 
distinct  They  allowed  the  trustee  to  manage  for  both.  When  he 
comes  to  sell  the  heritable  subjects,  and  pays  the  price  to  the  cre- 
ditors, or  allows  them  to  take  it,  I  don't  see  any  difference  between 
this  case  and  where  he  pays  debts  preferably  secured  by  diligence. 
The  heritable  creditors  may  refuse  to  take  the  benefit  of  the  seques- 
tration, and  to  stand  to  their  action  of  maills  and  duties,  or  the  per- 
sonal creditors  may  decline  interfering  with  the  heritable  estate,  and 
may  confine  themselves  to  such  funds  only  as  are  available  to  them ; 
but  here  both  were  massed  under  one  management :  That  is  the  dif- 
ficulty I  have. 

(Lord  Gillies  was  absent) 

The  Court  adhered. 


Judgment. 


Lord  Corehouse,  Ordinary.         Act.  Dean  qfFae»  (Hope,)  ManhaXL         Alt.  JSeoy, 
Buchaum.  And,  C&esom,  W.  a  Job,  Pedie^  W.  a  Agents.  D,  Clerk. 

c. 


FIRST  DIVISION. 
No.  CXLVL  27th  June  1835. 

ALEXANDER  SMITH 

against 

Mrs  ANNE  MACBETH  or  LAUDER. 

Proof. — Oath  on  Reference,— ^CtErcuiTutoncef  in  which  held  ne- 
gative. 

The  defender  in  this  case  having  alleged  that  a  certain  sum  had  NarratiTe. 
been  given  to  the  pursuer,  in  loan,  by  a  party  deceased,  whom  the 
defender  represented,  the  matter  was  referred  to  the  pursuer's  oath, 
when  he  admitted  a  payment  to  his  wife  of  a  sum  (considerably  within 
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27  Juoe  1835,  swered^  that  the  said  Robert  Allan  bad  virtaally  become  the  sole  next 
^^y^^    of  kin  of  his  father,  by  the  renunciation  of  the  younger  children  in 
AUa^^BExe-  ^^sfaFour;  that,  in  this  way,  the  confirmation  was  expede  in  his  own 
cutor.  right,  and,  accordingly,  the  funds  thus  vested  in  him  were  embraced 

by  the  3Ist  section  of  the  Bankrupt  Act,  which  gave  the  trostee 
power  to  complete  the  bankrupt's  titles  to  such  moveable  or  per- 
sonal estate  as  he  might  have  succeeded  to  as  nearest  in  kin ;  in 
other  words,  vested  such  moveable  estate  in  the  trustee,  where,  as 
in  this  case,  the  title  of  the  bankrupt  had  been  already  completed; 
that  the  cautioner  in  the  confirmation  was  ready  to  confirm  this 
right  of  the  trustee,  and  that  it  would  be  a  saving  of  expense,  and 
for  the  benefit  of  those  interested,  to  have  the  whole  estate  under 
one  management 


Opinion  of 
Court. 


Judgment. 


The  Ccmr^were  of  opinion,  that,  in  the  whole  circumstances  of  die 
case,  it  would  be  most  expedient  not  to  interfere,  but  to  allow  the 
multiplepoinding  to  proceed.  They  accordingly  pronounced  the 
following  interlocutor :  <  In  respect  that  Robert  Allan,  the  nuser  of 

<  the  multiplepoinding,  was  confirmed  as  executor  of  his  father,  under 

*  the  usual  obligation  to  account  to  all  concerned,  find.  That  there 

<  are  no  valid  grounds  on  which  Robert  Christie,  the  trustee  on  the 

<  sequestrated  estate,  is  entitled  to  oppose  this  multiplepoinding 

*  proceeding  in  the  name  of  the  said  Robert  Allan,  and  to  insist  on 
^  the  funds  in  medio  being  administered  and  distributed  under  the 
'  sequestration :  Therefore  repel  the  objections  stated  for  the  said 

<  Robert  Christie,  and  remit  to  the  Lord  Ordinary  to. proceed  in  the 

<  process  as  shall  be  just,  reserving  all  questions  of  expenses.' 


For  the  Trustee,  Wood.        Alt  Dean  of  Fee.  fHope,J  Andmofh  W,  BdL 
Wightt  W.  S.  Smiih  ^  Xumear,  W.  S.  Agents.  S.  Clerk. 


JiJut 


c. 
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HENRY  SWAYNE  and  Mandatary 

offainst 

THE  FIFE  BANKING  COMPANY. 


Process. — Damages. — Issues.— (L)  In  an  action  of  dame^frr 
torongous  apprehension  and  detention  under  a  formal  judieial  vfOT' 
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TcaUi^^foundj  that  an  expre98  alkgaJtion  of  malice  is  not  necesmrtf.  27  June  1835. 
(2.)  Question  as  to  the  proper  form  of  the  admissions  and  issue  for    ^^-'y^ 
ihe  trial  of  such  cases  generaUy.  M^ndatary'l. 

The  Fife 

The  Cashiers  of  the  Fife  Banking  Company  applied  to  the  Sheriff  ^^^^""^  ^"- 
for  a  warrant  of  apprehension  against  Henry  Swayne,  the  alleged      — »— 
debtor  of  James  Swayne,  formerly  the  bank^s  agent  at  Kirkcaldy,  N*"**''** 
and  whom  the  petitioners  represented  as  in  meditatioue  fugse ;  and 
having  caused  Swayne  to  be  apprehended,  obtained  an  obligation 
that  he  would  appear  before  the  Sheriff;  and  Swayne  having  ap- 
peared before  the  Sheriff,  another  obligation  was  granted  in  his  be- 
half, in  consequence  of  a  warrant  for  incarceration,  until  he  should 
find  caution  de  judicio  sisti,  in  any  action  to  be  brought  for  payment 
of  the  alleged  debt. 

In  an  action  of  constitution  of  the  alleged  debt  afterwards  brought 
by  the  Fife  Bank,  Swayne  was  assoilzied  by  the  Lord  Ordinary  and 
the  Court 

Swayne  thereupon  raised  an  action  for  damages  against  the  Fife 
Bank,  on  account  of  Mnrongous  apprehension,  &c« 

In  defence,  it  was  stated,  that  the  proceedings  were  adopted  on 
fair  and  reasonable  grounds. 

Malice  was  alleged  in  the  summons^  but  omitted  in  the  conde- 
scendence. The  relevancy  of  the  condescendence  in  this  respect 
having  been  objected  to,  the  Lord  Ordinary  pronounced  this  inter- 
locutor : 

<  The  Lord  Ordinary  having  heard  parties  very  fully,  on  the  i^rd  Ordi- 
motion  of  the  defender  to  have  the  condescendence  for  the  pur-  ^^*^  '"*'■'- 
Buer  found  not  relevant,  in  respect  that  the  averment  of  malice 
contained  in  the  summons  is  omitted  in  the  said  condescendence, 
and  having  made  avisandum,  finds  that  it  is  not  necessary,  in  this 
case,  to  have  an  allegation  of  express  malice  on  the  record ;  and 
therefore  refuses  the  motion  of  the  defender ;  and  ordains  the  par- 
ties to  proceed  with  the  preparation  of  the  cause.' 

Note. — <  The  Lord  Ordinary  cannot  find  any  authority  for  hold-  Note, 
ing  that  an  express  allegation  of  malice  is  necessary  in  any  case, 
either  for  wrongful  arrest  and  imprisonment  on  a  meditatio  fugoe 
warrant,  or  in  any  analogous  case  where  injury  has  been  done  to 
person  or  property,  under  a  warrant  (however  legal  and  r^ular) 
issued  without  any  judicial  cognisance  of  the  merits,  and  at  the 
mere  will  and  discretion  of  the  party  who  applies  for  and  puts  it 
to  execution, 

<  In  the  case  of  Clark  and  Thomson,  in  1816,  (reported  in 
I.  Murray f  161  and  180,)  the  Court  of  Session  found  damages  due, 
(remitting  to  the  Jury  Court  merely  to  assess  the  quantum,)  inter 
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S7  Juoe  18.35.  <  alia,  for  an  arrest  and  detention  on  a  meditatio  fug»  warrant, 
^"^V^  *  without  any  proof,  or  even  allegation  of  malice  or  irregnlarity  in 
w3ato"^v.  *  **>e  procedure;  and  in  the  case  of  O'Reilly,  (2.  Murray,  414,) 
The  Fife  <  which  was  also  one  of  meditatio  fngse,  the  issue  was  merely, 
TanyV"^   **""  *  whether  the  warrant  was  wrangfiJly  applied  for  and  executed.  In 

<  the  case  of  Battersbey,  again,  Ist  March  1828»  which  was  very  de- 

<  liberately  considered  in  this  Court,  (6.  Shaw,  667,)  it  was  expressly 

<  found,  *  that  the  pursuer  was  not  bound  specially  to  allege  malice 
<<  against  the  defender,  or  that  the  charge  agAidst  her  was  prefemd 
<*  without  probable  cause,^  the  action  having  been  laid  mainly  on 

<  the  ground  that,  upon  a  false  allegation  of  having  violated  a  par- 

<  ticular  statute,  she  had  been  arrested  and  detained  in  custody) 

<  under  a  warrant  obtained  from  certain  Justices  of  the  Peace. 

*  There  is  plainly  a  near  analogy  between  this  case  and  those  of 

*  wrongful  interdicts,  arrestments  or  sequestrations,  which  frequently 

<  issue  in  initio  litis,  and  without  any  discussion  of  the  merits;  and 

<  being  taken  at  the  discretion  of  the  party,  are  commonly  held  to 

*  be  executed  periculo  petentis,  and  consequently  infer  liability  for 

*  damages,  if  injury  is  actually  sustained  without  any  allegation  of 

<  malice.     The  case  of  interdict,  it  may  be  observed,  has  more  ap- 

<  parent  claim  to  be  considered  as  privileged  than  the  present,  as  no 

<  interdict  is  granted  without  aom^  judicial  investigation,  and  the  09- 

<  tablishment  of  at  least  a  prima  facie  case  for  the  application,  while, 
'  though  this  may  be  said  to  be  the  case  as  to  that  part  of  the  pro- 

<  ceedings  against  persons  in  meditatione  fugse,  which  relates  to  the 
^  alleged  purpose  to  leave  the  country,  there  is  no  such  prima  fade 

<  investigation  as  to  the  (act  of  a  debt  being  truly  owiny,  the  merfe 

*  oath  of  the  applicant,  if  distinct  and  positive,  making  it  imperatire 

<  on  the  magistrate  to  make  the  necessary  order.     Yet,  in  the  case 

*  of  Robarts  against  Lord  Rosebery  {4.  Murray,  1,)  damages  were 

<  awarded  for  the  wrongful  imposition  of  an  interdict  on  the  tenant 

*  of  a  lime  quarry,  without  the  slightest  imputation  of  itialice ;  and, 

*  in  the  later  case  of  M^ Arthur  More  and  Hunter,  16th  Nov.  1833, 

<  (11.  Shaw,  32,)  though  the  ultimate  decision  was  in  favour  of  the 

<  defender,  on  the  special  ground,  *  that  the  interdict  had  been  ap- 
<<  plied  for  not  to  invert  but  to  continue  the  previous  state  of  pos- 
<<  session,'  the  doctrine  was  generally  laid  down  by  the  Conrt, 
<<  that  interdicts  are  obtained  periculo  petentis,  and  the  party  using 
^<<  them  is  liable  to  indemnify  the  other  party,  if  he  be  wrongonsly 

<<  interdicted ;'  audit  does  not  appear  that  the  slightest  countenance 

<  was  there  given  to  the  notion,  that  special  malice  muSt  be  esta- 
^  blished. 

*  Damages  were  awarded  for  the  arrestment  of  a  vessel,  on  ah 
;<  Admiralty  precept,  in  Clark  and  Thomson's  case,  already  referred 

<  to ;  and  for  sequestrations  laid  on  for  more  rent  than  ^'as  due,  in  that 
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of  M'Leod  9.  M<Leod,  lltb  Feb.  1639^  (7.  Shawy  396,)  though  27  June  1835. 
no  nudioe  ww  alleged  in  either  case ;  and  in  like  maDner,  rele-    ^"^y^^ 
vaney  was  found  as  for  damages,  in  a  case  of  summary  geetian  on*  ^^iiV,!!.^^. 
a  Sheriff's  decree,  there  being  no  such  arrear  of  rent  as  to  justify  The  Fife 
the  proceeding,  though  there  was  no  imputation  of  malice  or  mala  ^^^^°^     "^ 
fides;  Urquhart,  20th  May  1824,  (3.  Shaw^  84.) 

*  The  case  of  Arbrukle,  referred  to  on  the  other  hand,  (3.  Doa?, 
180,}  as  well  as  that  of  Richardson,  1st  Jane  1883,  (10«  Skawi 
607,)  where  it  was  held  necessary  to  libel  malice,  were  cases  of 
criminal  prosecutions,  and  went  upon  the  priuciple  of  encouraging 
good  citizens  to  bring  public  delinquents  to  justice ;  while  that 
of  Nairne,  18th  July  1832,  (10.  ShaWf  844,)  was  decided  entirely 
on  the  words  of  the  Police  Act,  out  of  which  it  arose.  An  issue; 
no  doubt,  was  taken  on  malice,  in  Ciyne  v.  Duffus,  (4.  Murray^ 
558,)  for  improper  use  of  diligence,  and  in  Watt  v.  Blair,  (4.  Mur^ 
ray^  57 1|)  for  an  alleged  malicious  seisure  of  lint  seed,  but  under 
very  peculiar  circumstances  in  both  cases ;  while  in  that  of  Duff 
V.  Bradberry,  19th  May  1826,  (4.  Shaw^  22,)  it  is  manifest  that 
the  action  of  damages  was  ultimately  dismissed,  not  so  much  be- 
cause malice  was  not  averred,  as  because  no  relevant  grounds 
either  were  or  amid  he  libelled  consistently  with  the  fects  admitted 
on  the  record ;  the  action,  on  the  dependence  of  which  the  arrest- 
ment had  been  executed,  and  the  meditatio  fugsd  warrant  applied 
for,  having  been  decided  with  ejcpenses  agaitut  the  pursuer  of  the 
damages. 

<  In  deciding  that  it  is  not  necessary  in  this  ease  to  aver  express 
malice,  and  appointing  the  preparation  of  the  case  to  proceed,  die 
Lord  Ordinary  does  not  mean  to  prejudge  the  right  of  the  parties 
to  sn^est,  or  of  the  issue  clerks  to  report,  such  issues  as  may  seedi 
fit  consistently  with  this  particular  finding ;  and  in  whatever  terms 
the  issues  may  be  reported,  he  thinks  it  right  to  say,  that  he  con«> 
ceives  the  substantial  question  for  the  jury  must  be,  whether,  oti 
the  one  hand,  the  defender  acted  (if  not  maliciously)  at  least  with 
blameable  rashness  or  negligence ;  ot,  on  the  other  hand,  had  rea- 
sonable grounds  and  probable  cause  for  all  he  assorted  ?  When  itk 
said  that  a  party  sues  oat  and  executes  a  precautionary  warrant  cf 
this  kind  ai  Us  perils  this  does  not  mean  that  he  must  always  pay 
damages,  unless  he  shall  actually  succeed  in  the  action  he  is  about 
to  raise,  but  only  that  he  must  shew  that  he  bad  fair  and  re^on* 
able  grounds  for  raising  it,  and  that  his  feilure  in  such  action  will 
place  the  onus  of  so  shewing  upon  him.  This  is  well  ejqplained 
in  the  opinions  of  Lords  Balgray  and  Gillies  in  the  case  of  Mao- 
Arthur  More  and  Hunter,  alr^y  referred  to,  (IL  SiaWi  32,) 
and  by  Lord  Gillies  in  Bradberry's  case,  (4.  SAatr,  24^)  and 

3  d2 


778 


DECISIONS  OF  THE 


No.  148. 


27  June  ld35. 


Swayoe  and 
Mandatary  v. 
The  Fife 
Banking  Co. 


<  seems  to  have  been  in  riew  in  framing  tlie  second  issue  in  ihal  of 

*  O'Reilly,  (2.  Murray^  414.)     Upon  the  strength  of  that  last  pre- 

<  cedent,  indeed,  the  Lord  Ordinary  did  suggest  to  the  parties  ia 

<  this  case,  whether  there  would  be  any  objection  to  one  issue; 
^  whether  the  defender  deponed  to  the  debt,  &c.^  without  probaUe 

<  cause  ?  But  the  pursuer,  while  he  did  not  seriously  dispute  that 

<  this  would  be  the  true  question  for  the  jury,  contended  that  the 

<  onus  should  not  be  on  him,  since  he  already  held  a  final  decree^ 

*  establishing  tliat  there  was  no  debt,  and  consequently  raising  a 

*  presumption  against  the  bona  fides  or  discretion  of  the  defender, 

<  to  which  there  was  nothing  parallel  in  the  case  of  O'Reilly.     Per- 

*  haps  the  defender  might  take  a  counter  issue,  and  undertake  to 

*  prove  that.h^  acted  without  malice  and  with  probable  cause.     He 

<  might  prove  this,  indeed,  without  an  issue ;  but  probably  nothing 

<  short  of  putting  it  formally  in  issue  would  satisfactorily  settle  the 

*  sufficiency  of  such  proof  to  entitle  him  to  a  verdict 

*  In  the  meantime  the  Lord  Ordinary  leaves  all  this  open.     He 

*  only  means  to  decide  that  this  is  not  properly  a  privileged  case, 
^  nkerely  because  the  wrong  was  done  through  the  instrumentality 
^  of  a  formal  judicial  warrant.     When  such  a  warrant  can  be  had 

*  for  the  asking,  and  imports  no  judicial  sanction  or  o^nisance  of 
f  the  grounds  on  which  it  is  sought,  there  seems  no  reason  for  re- 

*  garding  it  as  other  than  the  private  act  of  a  party,  for  the  oon- 

<  sequences  of  which  he  must  answer  as  for  his  other  private  acts; 

<  and  the  course  of  practice  in  cases  of  this  description,  as  well  as 
^  in  the  analc^ous  cases  of  interdict,  arrestment,  sequestration,  &c. 

<  seems  sufficiently  to  warrant  this  conclusion.     He  does  not  tliink 

<  that  the  rules  of  law  as  to  .injurious  words  used  in  the  course  <tf 
^  litigation  have  any  true  bearing  on  the  present  question,  and  would 
^  not  think  himself  justified  in  borrowing  any  thing  from  the  law 

<  or  practice  of  England^  as  to  arrest  in  civil  suits,  which  seem  to 

*  rest  on  principles  fundamentally  repugnant  to  those  which  we 
'  acknowledge.' 

The  defender  acquiesced  in  the  interlocutor,  finding  it  unneces- 
sary to  allege  malice ;  but  in  the  adjusting  of  the  issues  difliculties 
having  occurred,  the  Lord  Ordinary  reported  the  point  to  the  Court; 
and  stated,  that  the  Jury  Clerks  had  viewed  it  as  a  case,  where  a 
party  applying  for  a  warrant  of  apprehension'  incurred  periculum 
of  the  highest  kind,  and  that  if  he  were  unsuccessful  in  constitutbg 
his  debt,  no  bona  fides  would  save  him  from  damages.  For  his 
own  opinion  his  Lordship  referred  to  his  note ;  at  the  same  time, 
as  this  related  to  an  important  pait  of  the  procedure  in  the  incuba- 
tion of  issues,  it  was  proper  that  the  opinion  of  the  Court  should  be 
taken. 

The  following  issues  had  been  proposed  by  the  parties : 


No.  14d. 


COURT  OF  SESSION. 


779 


Issuefl. 


<  It  being  admitted  by  the  defenders,  that  Messrs  Cheyne  and  27  Juoe  1835. 
Mackersy  having,  as  cashiers  of  the  Fife  Banking  Company,  in     V^v^ 
whose  right  the  defenders  now  stand,  presented  an  application  to  ^q^"  ^^ ,,. 
the  Sheriff  of  Edinburgh,  against  the  pursuer,  as  in  meditatione  The  Fife 
fugse,  to  answer  to  a  claim  to  the  amount  of  L.100 :  11 :  lU,  or  ^* y^*"*^  ^^"" 
thereby*  and  interest,  and  obtained  a  warrant  thereon  to  bring 
him  before  the  said  Sheriff  for  examination,  caused  the  said  pur- 
suer to  be  apprehended  in  Glasgow,  on  or  about  the  dd  Septem- 
ber 1828)  when  an  obligation,  that  the  pursuer  should  appear  be- 
fore the  Sheriff  of  Edinburgh,  for  examination,  was  gpranted  in  his 
behalf;  it  being  also  admitted,  that  the  pursuer  having  appeared 
before  the  said  Sheriff  on  or  about  the  5th  day  of  the  said  month 
of  September,  another  obligation  was,  in  consequence  of  a  war- 
rant for  incarceration,  until  the  pursuer  should  find  caution,  de 
judicio  sisti,  in  any  action  to  be  brought  for  payment  of  the  said 
sum,  granted  in  his  behalf;  and  it  being  also  admitted,  that  in  an 
action  afterwards  instituted  for  payment  of  the  said  sum,  decree 
of  absolvitor  was  pronounced  by  Lord  Corehouse,  Ordinary,  on  the 
13th  December  1833,  and  subsequently  adhered  to  by  the  First 
Division  of  the  Court : 

*  1.  Whether  at  Glasgow,  on  or  about  the  3d  or  4th  days  of  Sep- 
tember 1828,  the  defenders,  by  themselves  or  others,  wrongfully 
apprehended  the  pursuer,  or  wrongfully  caused  him  to  be  appre- 
hended, and  wrongfully  detained  the  pursuer,  or  wrongfully  caused 
him  to  be  detained,  to  the  loss,  injury  and  damage  of  the  pursuer? 

<  2.  Whether,  on  or  about  the  said  3d  or  4th  days  of  September, 
the  defenders,  by  themselves  or  others,  wrongfully  caused  the  pur- 
suer to  grant  a  letter  of  presentation  by  George  Reid,  merchant 
or  manu&cturer  in  Glasgow,  binding  him  to  produce  the  pursuer 
in  Edinburgh  within  one  or  two  days,  to  the  loss,  injury  and  da- 
mage of  the  pursuer  ? 

*  3.  Whether  at  Edinburgh,  on  or  about  the  5th  day  of  Sep- 
tember 1828,  the  defenders,  by  themselves  or  others,  wrongfully 
apprehended  the  pursuer,  or  wrongfully  caused  him  to  be  appre- 
hended, or  wrongfully  detained  the  pursuer,  or  wrongfully  caused 
him  to  be  detained,  to  the  loss,  injury  and  damage  of  the  pursuer? 

*  4.  Whether,  on  or  about  the  said  5th  day  of  September,  the 
defenders,  by  themselves  or  others,  wrongfully  caused  the  pursuer 
to  grant  the  letter  of  presentation  by  his  agent,  Mr  Andrew  Scott, 
W.S.,  binding  him  to  produce  the  pursuer  in  Edinburgh,  within 
one  or  two  days,  to  the  loss,  injury  and  damage  of  the  pursuer  ? 

*  Damages  laid  at  L.2000.' 


The  pursuer  objected  to  the  prefatory  admissions,  while  the  de- 
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27  June  1635.  fenders  held  them  to  be  aeeessary,  leaving  the  whole  questioa  of 
^"^V^^    probable  cause  open  for  trial. 

Swayne  and 

Mandatary  o.  •     .  «       i  .  i  «    t       'a 

The  Fife  The  Court  thought  that  the  admissions  should  stand,  and  that  x 

BMking  Com-  ^^^y  [,g  ^p^^  ^  ^^  defenders  to  shew  that  they  acted  on  reasonahle 

— ^-^      grounds,  and  with  probable  cause. 
Opmion  of  j^^  Glenlee  proposed  to  insert,  instead  of «  wrongfully,*  as  in  Ae 

issue,  the  words  <  wrongfully,  injuriously  and  oppressively.'    The 
Judgment.       Other  Judges  concurred,  i^nd  the  issue  was  adjusted  acoMdingly. 

Lord  Ordinary,  Jeffrey,  Act  Dean  o/Fac.  fHop6,J  MardudL  Andreo  SesU, 
W.  S.  Agent  Alt  P.  Jiobertson  and  Shand,  John  Shand,  W.  S.  AgcaL 
Mir  RvsaeB,  Clerk. 

K. 
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No.  CXLIX.  30th  June  1835. 

GRANT 

offainst 

SIR  GEORGE  ROSE  and  Others. 

Process. — Expenses. — Rukj  that  expenses  must  always  be  moved 
in  the  Inner^Houscy  confirmed. 

When  this  cause  (reported  ante,  9th  June,)  went  before  the  Auditor, 
under  the  remit  from  the  Court,  the  Auditor  stated  the  expenses  of 
the  discussion  in  the  Inner- House  to  the  credit  of  Mr  Grant 

To  this  the  Dean  of  Faculty^  on  the  part  of  Sir  George  Rose,  (the 
committee,)  objectedi  on  the  ground  that  there  had  been  no  special 
finding  of  expenses  in  the  interlocutor  :  That  it  had  been  decided 
in  a  variety  of  cases,  that  the  judgment  of  the  Inner-House,  where 
this  was  intended,  should  repeat  the  finding  of  expenses,  and  on 
this  principle,  that  the  statute  declares,  that  the  Inner*House  shall 
also  decide  the  question  of  expenses  when  the  cause  comes  b^bre 
them ;  and  accordingly  the  practice  was  to  repeat  the  finding  of 
expenses  in  every  interlocutor. 

It  was  answered^  that  when  the  Lord  Ordinary  gave  expensei) 
and  his  interlpcutor  was  adhered  to,  that  manifestly  implied  an  ad- 
herence to  the  decerniture  throughout;  and  such  had  been  the  dd- 
derstanding  of  the  act  in  this  Division  of  the  Court ;  Lyon  o.  Beidi 
20th  Jan.  1831. 
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Ijofd  Balgray  observed,  that  siiice  the  caies  referred  to,  there  30  June  183S. 
had  been  a  oonsaltation  with  the  other  Judges,  by  which  he  under-     V^s^^^ 
stood  the  rule  to  hare  been  settled,  as  contended  for  by  the  Dean  q^^^^^^^  f^^ 

of  Faculty.  Others. 

Lord  GiOies  observed,  that  there  was  a  peculiarity  in  a  mul^  Opinion  of 
tiplepoinding.     In  such  a  case,  it  was  not  ezaetly  a  finding  of  one  Court. 
party  liable  to  the  expenses  of  the  other ;  it  was  somewhat  different 
from  an  ordinary  action,  in  which  the  pursuer  is  found  liable  in  the 
exp^ises  of  the  defender,  or  vice  versa* 

The  Ijord  Pretideni  said,  that  the  words  of  the  statute,  require 
ing  the  Inner- House  to  decide  the  question  of  expenses,  at  the 
same  time  that  it  disposed  of  the  merits  of  the  case,  were  express, 
and  that  any  other  understanding  must  be  erroneous. 

The  Dean  of  JPaadty. — Are  we  then  to  understand  that  your 
Lordships,  in  this  Division  of  the  Court,  will  require  us  in  all  cases 
to  move  for  expenses  ? 

The  Lord  Prendent. — Certainly. 

The  Court,  accordingly,  sustained  the  objection  to  the  Auditor^s  Judgment. 
report 

For  Sir  George  Rose^  Deem  o/Fac,  f" Hope, J        Alt  Kee^,  Thomson  ff  Elder, 

and  M*MiBim  Sc  GrcaU,  Agents. 

c. 
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No.  CL.  aO^  June  1835. 

CLYNE'S  TRUSTEES 
offaintt 

SCLATER. 

Procbss. — Expenses. — A  party  appealed  agasmt  a  judgment  of  Oiis 
Court :  he  opposed  an  application  fir  interim  execution,  in  which  he 
wa$  unsuccessful:  he  then  presented  a  bill  of  suspension  of  a  charge 
on  the  interim  decree,  whieh  was  refused :  and  he  afterwards  enter-- 
ed  an  appeal  against  the  award  and  refiisaL  There  hairing  been  a 
reversal  under  the  original  appeal,  the  subsidiary  appeal  was  remitted 
here  in  toto.  In  these  circumstances  the  expenses  of  opposing  interim 
execution  granted,  but  not  the  expenses  of  the  suspension  and  second 
appeal,  and  the  expenses  of  the  application  to  apply  the  judgment 
awarded,  so  far  as  Ae  applicant  had  been  succesrful. 
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Clyne'9  Tnig- 
tees  v.  Sclater. 


30  June  1635.  In  tbis  cause  a  petition  was  presented  to  apply  a  judgment  of  the 
House  of  Lords,  the  prayer  of  which  was :  <  May  it  therefore  please 
^  your  Lordships,  to  apply  the  judgment  of  the  House  of  LfOrds; 

<  and,  in  terms  thereof,  to  alter  and  recall  the  interlocutor  appealed 

*  against  under  the  second  appeal ;  to  find  the  petitioners  entitled 

<  to  all  the  expenses  incurred  by  Mr  Clyne,  in  consequence  of  the 

*  application  by  the  respondents  (pursuers)  in  the  appeal  for  inte- 

<  rim  execution  pending  his  original  appeal,  from  the  22d  day  of  No- 

*  vember  1831,  being  the  date  of  the  application  to  your  Lordships 
^  for  interim  execution,  (including  the  expense  of  the  second  appeal,) 

*  and  subsequent  expenses,  to  the  present  date ;  and  further,  to  find 

<  the  petitioners  entitled  to  the  expenses  of  the  present  applicatioD, 

*  with  procedure  to  follow  thereon,  and  the  dues  of  extract' 
The  Court  having  remitted  the  petition  to  the  Lord  Ordinary, 

(FuUerton,)  his  Lordship  *  found,  that  the  interlocutor  of  the  5th 

*  of  March  1831,  granting  warrant  for  interim  execution,  and  the 

<  charge  following  on  it,  have  ftJlen  by  the  reversal  in  the  House 

<  of  Lords  of  the  decree  pronounced  in  the  original  cause ;  tbere- 
^  fore  found,  that,  under  die  remit,  there  does  not  remain  any  qoe- 

*  stion  on  the  merits  requiring  further  discussion ;  found  no  expen- 

*  ses  due  to  either  party,  and  decerned.' 
On  a  reclaiming  note  by  Clyne's  trustees,"  the  Court  again  '  re- 

*  mitted  to  the  Lord  Ordinary,  with  power  to  recall  the  interlocu- 

*  tor  reclaimed  against,  and  to  proceed  in  the  cause  as  shall  be  just' 
Under  this  remit  the  cause  came  before  Lord  Cockburn,  who 

pronounced  the  following  interlocutor  : 

*  The  Lord  Ordinary  having  considered  this  case,  (1.)  Recalls 
<.the  interlocutor  of  the  Second  Division  of  the  Court,  5th  March 

<  1831,  awarding  interim  execution,  and  finds  the  petitioners,  the 

<  trustees  of  the  late  David  Clyne,  entitled  to  the  expenses  of  op- 
^  posing  that  application.  (2.)  In  the  suspension  of  the  charge  given 
^  to  Mr  Clyne,  for  payment  of  the  sums  for  which  interim  execo- 

<  tion  was  awarded,  of  consent  suspends  the  letters,  but  finds  no  ez- 
^  penses  due  to  the  petitioners  in  that  process.     (3.)  Finds  the  pe- 

<  titioners  entitled  to  no  expenses  under  the  second  appeal  at  the 

<  said  David's  Clyne's  instance :  And,  (4.)  Finds  them  entitled  to 

<  their  expenses  under  the  present  application,  in  so  far  as  they 

*  have  been  successful,  and  decerns ;  appoints  an  account  thereof  to 

<  be  given  in,  and  when  lodged,  remits  the  same  to  the  Auditor  to 

<  tax  and  report' 
To  this  interlocutor  Lord  Cockburn  added  the  following  note, 

which  fully  explains  the  subject  matter  of  his  own,  and  the  preced- 
ing interlocutor  of  Lord  FuUertonj 
Note* — *  This  is  rather  a  peculiar  case. 


Lord  Ordi- 
nary's Inter- 
locutor. 
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<  The  Court  decided  a  cause  against  the  late  David  Clyne,  with  30  June  1835. 
expenses.     On  this  he  appealed.     The  successful  party,  Robert    ^^^V^^ 
Sclaterand  others,  applied  for  interim  execution.   This  Mr  Cljme  ^'^,f*sd«ter. 
resisted  on  various  grounds,  one  of  which  was,  that  the  applica-     ■ 
tion  was  not  by  the  whole  seventy-five  pursuers,  but  only  by  sixty-  ^jJJyg^J^ 
six  of  them.    The  Court  granted  interim  execution  in  the  usual 
terms.     Mr  Clyne  declined  to  pay  the  sum  decerned  for.     On 
this  he  was  charged.     He  suspended  the  charge,  partly  on  the 
same  grounds  on  which  be  had  resisted  the  decree  for  interim  exe- 
cution, but  also  on  this  one,  that  the  bond  had  not  been  granted 
by  the  whole  of  the  sixty-six  persons  who  had  petitioned  for  this 
decree,  but  only  by  nine  persons  acting  for  them,  and  that  it  was 
otherwise  defective.     Lord  Moncreiff,  as  Ordinary,  refused  this 
bill,  with  expenses;  stating  in  a  note,  that  he  held  it  to  be  incom- 
petent, and  the  objections  to  the  bond  <  quite  untenable.'     The 
Court  adhered  to  this  interlocutor,  on  advising  a  reclaiming  note. 
Mr  Clyne  now  presented  a  second  appeal ;  1 .  Against  the  inter- 
locutor awarding  execution ;  2.  Against  the  refusal  of  the  bill  of 
suspension  by  Lord  Moncreiff;  and,  3,  Against  the  adherence  of 
the  Court  to  that  refusal. 

*  On  hearing  the  first  appeal,  the  House  of  Lords  reversed  the 
interlocutor.  This  judgment  has  been  applied,  and  that  branch  of 
the  case  is  finally  disposed  of. 

<  As  soon  as  the  reversal  took  place,  it  was  plain  that  there  was 
no  need  of  hearing  the  second  appeal.  Accordingly  Mr  Clyne 
himself  petitioned  the  House  of  Lords  to  reverse  the  three  inter- 
locutors, and  to  give  him  his  expenses  without  a  hearing.  This 
the  House  of  Lords  did  not  do ;  but  pronounced  a  judgment,  re- 
mitting not  only  the  ^  causey  but  the  said  second  ^  appeal^  to  the 
Court  of  Session,  to  be  dealt  with  according  to  justice,  keeping 
the  reversal  in  the  pVincipal  cause  in  view  *. 

*  In  applying  this  remit,  the  petitioners,  at  the  debate  before  the 
Lord  Ordinary,  insisted  on  the  following  claims : 

*  L  That  the  interlocutor  awarding  execution  should  be  recalled, 
and  with  costs.     This  the  preceding  interlocutor  grants. 

II.  That,  in  the  suspension,  the  reasons  of  suspension  should  be 
sustained,  and  the  costs  of  the  suspender  paid. 

<  The  Lord  Ordinary  is  of  opinion  that  the  petitioners  are  not 


*  The  words  of  the  remit,  after  detailing  the  proceedings  which  had  taken  place, 
are  :  '  It  is  ordered  and  adjudged,  &c.  That  the  said  second  appeal  be  remitted  to 
'  the  Court  of  Session  in  Scotland,  with  instructions  to  the  said  Court  to  proceed  far- 

*  ther  in  the  said  cause  second  appealed  from,  as  may  be  just  and  consistent  with  the 

*  judgment  of  reversal  pronounced  by  this  House  in  the  said  first  appeal,  and  referred 
-^  to  in  the  said  petition.' 
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30  June  1835. 


Clyne*g  Tru»- 
tees  V.  ScUter, 


entitled  to  this.  The  snspensioii  must  be  looked  hi  as  ai  tie  pe- 
riod of  the  charge^  and  of  the  interlocntor  refusing  the  bilL  Had 
Mr  Clyne  reason  for  suspending  then  f  Lord  Moncreiff  thought 
not ;  the  Court  concurred  in  this ;  and,  acting  under  the  remit  frooi 
the  House  of  Lords  of  the  whole  second  appeal^  the  Lord  Ordi- 
nary is  of  the  same  opinbn.  The  only  alleged  difference  of  cir- 
cnmstanoe  is,  that  since  these  judgments^  the  interlocntor  in  Cfae 
principal  cause  has  been  reversed.  This  would  clearly  entitle  the 
petitioners  to  present  a  second  bill  on  the  g^und  of  a  saperveii- 
ing  objection ;  but  it  cannot  affect  the  first  one.  They  argued 
that  the  attempt  to  enforce  the  order  for  execution  was  made,  like 
an  applicadon  for  an  interdict,  periculo  petentis.  But  if  a  petidoa 
for  interdict  had  been  fully  considered,  and  its  prayer  granted  by 
the  Court,  would  the  party  applying  be  responsible,  not  only  fbr 
all  the  consequences  truly  flowing  from  that  application,  bat  for  all 
the  costs  incurred  by  his  adversary  in  any  collateral  means  which 
he  might  choose  to  resort  to  for  trying  the  same  point  over  again  ? 
The  charge  being  given  in  due  conformity  with  the  interlocutor, 
Mr  Clyne  ought  to  have  obeyed  it  in  the  interim,  and  the  Coait 
was  bound  to  assume  its  own  judgment  to  be  correct  till  it  was 
actually  set  aside.  What  if,  besides  a  suspension,  Mr  Clyne  had 
tried  an  interdict,  and  a  declarator,  and  a  reduction  ?  Would  the 
reversal  oblige  his  opponent  to  pay  for  all  these  ?  The  Lord  Ordi- 
nary would  not  even  have  suspended  the  charge  except  for  the 
consent  of  the  respondents,  who  stated  at  the  debate,  that  in  order 
to  simplify  matters,  or  to  relieve  the  fears  of  the  petitioners,  they 
h^d  no  olgection  to  this  matter  being  disposed  of  any  bow.  But 
quoad  expenses,  they  stood  upon  their  right  And  in  determining 
the  measure  of  this  right,  it  does  appear  to  the  Lord  Ordinary, 
that  any  obvious  attempt  to  defeat  an  interlocntor  awarding  inte- 
rim execution  by  a  bill  of  suspension,  ought  to  be  strongly  dis- 
oonraged. 

*  III.  That  the  expenses  of  the  second  appeal  should  be  paid. 
This  claim  has  not  been  granted,  and  for  two  reasons ;  firsts  Be- 
cause the  Lord  Ordinary  agrees  with  the  Court  in  the  propriety 
of  awarding  interim  execution,  and  in  supporting  Lord  Moncreifi^s 
interlocutor  refusing  the  bill  of  suspension ;  and  therefore  thinks 
the  appeal  groundless.  Secondly^  Because  even  though  the  appeal 
had  been  just,  there  was  nothing  in  the  case  to  warrant  lajring 
these  expenses  on  the  party  who  bad  the  judgment  of  the  Court  of 
Session  in  bis  favour, — a  thing  almost  never  done  in  the  Lords. 

*  The  Lord  Ordinary,  moreover,  has  the  greatest  doubt  whether 
it  be  competent  for  the  petitioners  to  claim  either  the  expenses  of  the 
suspension,  or  of  the  appeal,  under  the  existing  application  by  them- 
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<  selres  for  applying  the  judgment    The  prayer  of  the  petition  30  June] 835. 

<  qpeeifies  how  they  wish  it  to  be  applied ;  but  it  asks  none  of  these    ^"^V^ 

*  expenses^  nor  has  it  any  general  words  to  reach  them.'  ^J^  ksilter. 

Clyne's  trustees  redahnedy  but  the  Couri  unanimously  adhered.  ^  Judgment. 

Lord  Cockbum,  Ordinary.  For  the  PetitioDtr,  Dean  nf  Fae>  (Ht^^)  JBotwtU. 

Alt  Rulherfurd*  David  Manton  and  John  Kennedy,  W«  S.  Agents.  B. 

Clerk. 

c. 


FIRST  DIVISION. 

No.  CLI.  30^A  JuM  1885. 

ANDREW  DUNCAN 

affairut 

CREDITORS  OF  JOHN  HUGHSON. 

Statute  1696,  &  5. — Future  Debt. — Bond  and  disposition  in 
security f  granted  to  secure  payment  of  rent^  fotmd  to  fall  under  the 
act. 

Bt  missive  of  tack,  dated  3d  and  23d  of  October  1620,  the  claim-  Narrative. 
^mt,  Mr  Bruce,  let  to  the  common  debtor,  John  Hughson,  and  his 
heirs,  all  his  lands  and  estate  in  the  united  parishes  of  Dunross- 
ness,  Sandwich  and  Cunningbey,  together  with  the  whole  parts, 
pertinents  and  privileges  thereto  belonging,  with  the  whole  kelp 
shores,  wrecks  and  whales  of  every  description  tiiat  might  be  drifted, 
or  happen  to  be  thrown  upon  the  said  luids,  and  that  for  the  space 
of  five  years  from  and  after  Martinmas  1820 ;  for  which  causes, 
.and  on  the  other  part,  Mr  Hughson  bound  himself  to  pay  to  the 
claimant  the  whole  gross  land-rents  payable  by  the  tenants  from  the 
stud  estate,  as  contained  in  a  rental  thereof  subscribed  by  the  par- 
ties, together  also  with  the  sum  of  L.100  sterling,  in  lieu  and  name 
of  fishing  profits,  and  also  the  proportion  of  the  rents  derived  from 
the  seating  in  the  kirk  of  Dunrossness,  corresponding  to  the  claim- 
ant's interest  therein ;  and  also  some  feu-duties ;  all  which  sums 
were  to  be  payable  by  Mr  Hughson  to  the  claimant  at  Martinmas 
yearly,  till  the  year  1825,  when  the  lease  expired. 

Hughson,  after  possessing  some  time  under  this  tack,  fell  consider- 
ably in  arrear,  when  it  was  arranged,  that  he  should  give  security 
iot  the  past  and  future  rents,  by  granting  bond  and  disposition  in  se- 
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Creditors  of 
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30  June  1835.  cuiity,  for  the  sum  of  L.1500,  over  some  property  in  Lerwick  which 
belonged  to  him ;  which  was  done  18th  August  1823,  and  infeftment 
followed     A  considerable  time  after  the  expiration  of  the  leas^ 
Bruce  raised  a  process  of  adjudication  against  Hughson,  in  which 
he  obtained  decree,  adjudging  and  declaring  the  subjects  in  Ler- 
wick to  pertain  to  him,  in  payment  and  satisfaction  of  the  said  sum 
of  L.1500,  with  the  legal  interest,  and  liquidate  penalty,  which  was 
stated  to  be  then  due,  and  to  amount,  when  accumulated,  to  L1998 
sterling.     Bruce  then  obtained  a  decree  of  maills  and  duties,  and 
entered  into  possession,  and  intromitted  with  the  rents.     On  13th 
June  1831,  Hughson  executed  a  trust-deed  for  behoof  of  his  credi- 
tors, conveying  to  the  trustee  the  said  subjects,  with  a  power  of  sale. 
With  a  view  to  try  the  validity  of  the  above  right  in  security, 
the  pursuer,  Hughson's  trustee,  raked  a  summons  of  multiplepoiod- 
ing,  in  which  the  claim  for  Mr  Bruce  was  met  by  the  plea,  tbat 
the  above  bond  and  disposition  in  security,  upon  which  the  said 
adjudication  rested,  was  struck  at  by  the  act  1696,  c.  5;  at  all 
events,  in  so  far  as  it  exceeded  arrears  actually  due  at  its  date. 
The  Lord  Ordinary  pronounced  this  interlocutor :  <  The  Lord 
Ordinary  having  heard  counsel  for  the  parties  on  the  closed  re- 
cord, finds  the  heritable  bond  of  18th  August  1823,  mentioned  in 
the  record,  is  ineffectual,  except  to  the  extent  of  the  sum  due  and 
payable  at  its  date,  in  respect  it  was  granted  for  a  future,  contin- 
gent and  indefinite  debt :  finds  the  adjudication  of  22d  May  1827 
ineffectual,  in  respect  it  was  led  exclusively  on  the  bond,  the  debt 
alleged  to  be  due  under  it  not  being  duly  constituted,  and  the  ab- 
breviate not  being  duly  recorded ;  and  before  further  answer,  re- 
mits to  the  common  agent  to  ascertain  the  sum  due  at  the  date  of 
the  bond,  and  to  report' 


tiord  Ordi- 
nary *8  Inter- 
locutor. 


Mr  Bruce  reclaimed^  and  argued,  that  the  obligation  in  the  leas^ 
though  not  for  a  sum  immediately  prestable,  was  properly  an  eqai- 
valent  for  the  conveyance  in  security ;  that  it  was  the  same  as  a  UH 
or  a  bond,  which,  though  not  immediately  due,  must  be  held  as 
value ;  that  it  was  still  more  similar  to  a  bond  of  annuity,  which 
would  be  a  sufficient  consideration  for  a  bond  and  disposition  in  se- 
curity for  the  value  of  the  annuity';  and  that,  at  all  events,  thedaioi 
must  be  sustained  for  such  rents  as  were  current  at  the  date  of  said 
bond. 

Judgment  ^^^  Court,  however,  unanimously  adhered  to  the  interlocutor. 

Lord  Corekouse,  Ordinary.  Act.  Xeay,  More,  Alt  Dean  ofFac.  (ffopft) 

Marthall.       Gibson  jr  Donaldson^  W.  S.  and  C  Spence,  Common  Agent      ^ 
Clerk. 

G 
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FIRST  DIVISION. 

No.  CLIL  Qldth  June  1835. 

SHERIFF 
against 

SHERIFFS  TRUSTEES. 

Process. — Diligence, — Moir  moved  for  a  diligence  to  obtain 
the  books,  receipts  and  prescriptions  of  a  medical  man,  who  had 
attended  a  person  deceased,  as  evidence  in  a  question  of  deathbed. 
Walker  opposed  the  motion,  on  the  ground  that  the  party,  whose 
books,  &c.  were  wanted,  was  alive ;  and  the  only  proper  way  to  get 
information  in  this  respect,  was  to  call  the  party  as  a  witness,  and 
ask  him  to  refer  to  his  books  or  receipts,  &c. 

The  Cotxrt  refused  the  application. 

Note* — The  cause  of  the  application  uras  stated  by  Mr  Walker  to 
be,  that  the  medical  gentleman  had  married  one  of  the  legatees,  and 
so  disqualified  himself  as  a  witness. 

Act  Moir,  Alt  Walker.  Jamet  JTnox,  S.  S.  C.  Walker,  Richardton  jr  Mel- 

ville,  W.  S.  Agents. 

c. 


FIRST  DIVISION. 

No.  CLIII.  2d  July  1835, 

ALEXANDER  WATSON 
against 

ANN  AND  ISOBEL  WATSON,  et  e  contra. 

Service. — Competition. — Proof.  —  Caveat. — In  a  competition 
qfbrieveSf  where  two  parties  had  served  to  the  same  ancestor ^  and 
afterwards  eadi  respectively  brought  a  reduction  of  the  other^s  service^ 

-  and  additional  evidence  having  been  allowed  to  be  taken^  by  cammis* 
sionfrom  this  Courty  in  support  of  both  serviees^^-^fowndy  on  advising 
the  action  of  reduction  by  the  party  first  served^  f the  action  ofredue* 
tion  at  the  instance  of  the  other  party  havifig  been  sisted  ofconsentjj 
that  the  defenders  had  established  their  relationship  in  a  nearer  degree. 
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2  July  1835.    Question^  whether  a  party  who  intends  to  serve  in  the  knowledge  ef  a 

previous  service  to  the  same  ancestor,  is  bound  to  intinuxte  his  inten^ 
tion  to  the  party  so  served* 
Practice  in  Chancery  in  respect  to  caveats. 


Watson  V. 
Watsons. 


NarratiTe* 


Lord  Ordi- 
nary's Inter- 
locutor. 


In  the  above  causes,  a  reclaiming  note  was  presented  for  Alexander 
Watson,  praying  that  an  interlocutor  of  Lord  Cockbum,  (by  which 
his  Lordship,  in  respect  of  a  judgment  of  the  Court  of  25th  Febru- 
ary last,  repelled  his  defences  to  an  action  of  reduction,  rused  by 
Ann  and  Isobel  Watson  against  him,)  might  be  altered,  or  that  aft 
kast  the  cause  might  be  sisted  till  the  issue  of  an  appeal  by  mid 
Alexander  Watson  against  said  judgment,  and  the  aitematiTe  pmyer 
of  the  reclaiming  note  was  granted.  The  subject  of  litigation  be- 
tween the  parties  arose  out  of  a  competition  for  the  heritaUe  ane* 
Session  of  Alexander  Watson,  town-clerk  of  Port-Glasgow,  wh^ 
died  intestate  en  11th  September  1825.  Eatck  party  to  the  cause 
claimed  the  representation  of  the  deceased,  Alexander  Watson  as 
the  descendant  of  a  granduncle  by  the  ftithec^S  side,  Ann  and  Isobel 
Watson  as  descendants  of  an  uncle  also  on  the  £ather^s  side.  Alex- 
ander Watson  was  senred,  according  to  the  above  line  of  propin* 
quity,  as  heir  to  the  deceased,  before  the  magistrates  of  Renfrews 
on  17  th  November  1827;  Ann  and  Isobel  Watson,  as  heirs-por- 
tioners  of  the  deceased,  before  the  Sheriff  of  Perthshire,  on  29th  April 
1829.  Ann  and  Isobel  Watson,  founding  on  their  service,  raised 
an  action  of  reduction  of  Alexander  Watson's  service,  and  Alexander 
Watson,  shortly  thereafter,  raised  an  action  of  reduction  of  Ann  and 
Isobel  Watson's  service.  The  pursuers  in  the  first  action  founded 
on  their  nearer  relationship,  and  stated  various  technical  objections 
to  the  service  of  the  defender.  The  defender  denied  the  relationship 
of  the  pursuers,  and  justified  the  proceedings  under  his  service. 
Alexander  Watson,  in  the  action  at  his  instance,  pleaded,  that  his 
service  and  retour  afforded  a  good  and  sufficient  title  to  insist ;  that 
the  fact,  that  the  service  of  the  defenders  Wa9  expede  ex  parte^ 
without  notice  to  a  person  whom  the  parties  knew  to  have  been  pre- 
viously served,  and  who  had  lodged  a  caveat  in  Chancery,  afforded 
good  ground  for  setting  aside  the  proceedings  under  it;  that  it  was 
incompetent  to  examine  the  aunts  of  the  defenders  as  witnesseik 
on  account  both  of  their  propinquity  to  the  daimants,  and  of  their 
eventual  interest  in  the  claim ;  and  he  denied  the  title  of  the  de- 
fenders* The  defenders  justified  their  proceedings  and  relation- 
ship. On  10th  March  1632,  the  Lord  Ordinary  (Moncrdff)  pro- 
nounced this  interloiiutor  in  the  second  action : 

<  The  Lord  Ordinary  having  heard  counsel  for  the  parties  upon 
<  the  closed  record  and  Whole  process,   before  answet  as  to  any 
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<  points  in  the  cause,  in  respect  that  the  defenders  offer  to  support  C  July  1639. 

*  the  proof  of  their  propinquity,  as  set  forth  in  their  claim  in  the 

<  service  under  reduction,  by  other  and  supplementary  evidence,  •^a^l^,^' 

<  finds.  That  it  is  competent  for  them  to  lead  such  additional  proof 

<  in  this  reduction ;  allows  them  a  proof  accordingly,  and  to  the 

<  pursuer  a  conjunct  probation,  and  grants  commission,  &c*  resen- 

<  ving  all  questions  as  to  the  other  grounds  of  reduction,  and  reser^ 

<  ving  all  questions  as  to  the  competency  and  effect  of  the  evidence 

*  already  adduced/ 

Of  same  date,  on  motion  by  Alexander  Watson,  his  Lordship 
pronounced  this  finding,  in  regard  to  the  action  for  reduction  of  his 
service,  which  action  was  the  subject  of  the  present  reclaiming  note : 

*  In  respect  of  the  interlocutor  pronounced  of  this  date,  sists  further 

*  procedure  in  this  process,  hoc  statu.' 

On  30th  November  1832,  a  dispute  having  arisen  as  to  the  line  of 
proof  to  be  adopted,  his  Lordship  pronounced  this  interlocutor,  add- 
ing a  note :  *  The  Lord  Ordinary  having  heard  parties'  procurators,  Lord  Ordi- 

*  and  thereafter  made  avisandum,  and  considered  the  whole  state  df  V^**  '°*^' 

locutor. 

*  the  cause,  and  particularly  of  the  proof,  finds,  That,  in  the  circum- 

*  stances,  and  from  the  nature  of  the  case,  and  idso  in  respect  of  thte 

<  course  of  probation  entered,  and  insisted  upbn  by  the  defenders, 

<  and  ultimately  acquiesced  in  by  the  pursuer,  it  is  competent  for 

*  the  pursuer,  under  the  conjunct  proof  allowed  to  him,  to  prove  all 

<  facts  embraced  by  the  condescendence  tending  to  shew  that  thte 

<  alleged  pedigree,  or  line  of  propinquity  founded  on  by  the  de- 

*  fenders,  is  false,  and  was  got  up  by  fraudulent  contrivance  and 

*  collusion  with  other  persons,  or  that  their  service  was  prepared 
'  and  carried  through  by  them,  or  their  agents^  in  the  knowledge 

<  that  the  pursuer  had  been  previously  served  heir  to  the  deceased, 

<  and  with  the  design  of  concealing  the  proceedings  from  him,  ih 

<  order  that  he  might  have  no  opportunity  of  appearing  to  investr- 

<  gate  the  proof,  or  oppose  the  claim :  finds,  That  the  proof  noT^ 

*  proposed  to  be  adduced  by  the  jjursuer,  aS  explained  in  the  first 

<  part  of  his  minute,  though  it  may  have  a  particular  application  tt> 

<  other  substantive  grounds  of  reduction  libelled,  has  yet  a  Sufficient 
'  pertinency  and  relevancy  to  the  question,  as  to  Uie  truth  or  false- 

<  hood  of  the  pedigree  put  forward  by  the  defenders,  and  to  th^ 

*  credit  and  valde  of  the  proof  adduced  in  support  bf  it,  and  has 
^  also  a  further  relevancy  to  meet  the  inference  dedncible  firodn  th^ 

<  proof  already  led,  and  admitted  on  the  part  of  the  defenders ; 

*  therefore  finds  the  course  of  proof  proposed  generally  competent, 

<  and  remits  to  the  commissioner  to  proceed  accordingly,  and  re- 

<  news  the  commission  and  diligence  till  the  third  sederunt<-day  in 

*  January ;  but  without  prejudice  to  all  relevant  objections  to  par- 


790 


DECISIONS  OF  THE 


No.  153. 
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WatBon  V, 
Watsons. 

Lord  Ordi- 
nary's Note. 


ticTilar  questions  that  may  be  put,  consistent  to  this  interlocutor, 
to  be  judged  of  by  the  commissioner.' 

Note. — <  This  cause  has  got  into  aH  apparent  state  of  perplexity, 
chiefly  from  over  anxiety  in  framing  the  interlocutor  of  10th  March 
1832,  and  the  course  of  examination  with  which  the  defenders  be- 
gan their  proof;  but  there  is  no  real  difficulty.     There  is  no  de- 
nying that  the  facts  averred  have  a  certain  relevancy  to  the  whole 
complexion,  weight  and  credit  of  the  proof,  whether  they  afford 
any  substantive  ground  of  reduction  or  not     They  may  not  be  of 
very  great  value  in  the  question,  if  the  proof  should  appear  other- 
wise satisfactory ;  but  the  Lord  Ordinary  cannot  doubt,  that,  ab- 
stractly,  they  are  relevant  circumstances  in  a  doubtful  case,  whidi 
this  may  or  may  not  be.     As  the  cause  stood  on  the  closed  record, 
various  courses  might  have  been  taken ;  1^/,  The  effect  of  the  pur- 
suer's previous  service,  and  all  the  facts  averred  as  to  the  conceal- 
ment of  the  proceedings  of  the  defenders,  might  have  been  taken 
up  first,  and  a  proof,  if  necessary,  allowed.     But  this  was  embai^ 
rassed  with  the  separate  reduction  of  that  service,  which  must  then 
have  been  discussed  on  form  and  merits.    2d,  A  proof  on  all  the 
grounds  of  reduction,  before  answer,  might  have  been  allowed ; 
but  that  also  would  have  involved  the  merits  of  the  other  reduc- 
tion.    It  might  have  been  done,  however,  and  might  perhaps  have 
saved  the  present  discussion.     3c^  It  is  conceivable  that  the  whole 
case  could  have  been  sent  to  one  jury,  in  both  reductions,  so  as 
to  effect  an  open  competition.     But  the  Lord  Ordinary  has  the 
greatest  difficulty  in  this.     The  verdict  on  the  brieve  of  inquest 
remains  untouched  by  any  of  the  statutes;  it  is  subject  to  the  re- 
view of  this  Court  and  of  the  House  of  Lords,  not  merely  on  error 
of  law,  or  such  gross  error  of  fact  as  to  make  it  in  law  contrary  to 
evidence,  but  on  the  merits  of  the  proof  itself,  as  if  it  were  to  be 
judged  of  prima  instantia.     The  proof  therefore  must  be  all  ta- 
ken in  writing,  and  it  may  be  supported  or  contradicted  by  other 
proof.     There  are  also  other  objections  arising  from  the  constitu- 
tion of  the  jury,  and  there  would,  perhaps,  in  this  case,  have  been 
difficulties  created  by  the  particular  nature  of  it :  But,  4^  It  ap- 
peared pretty  clear,  on  the  face  of  the  proof  taken  in  the  service 
of  the  defenders,  that  it  was  extremely  meagre,  and  liable  to  many 
objections,  besides  being  ex  parte.     If  they  had  been  content  to 
put  their  case  on  it,  the  pursuer  probably  expected  to  bring*  the 
cause  to  a  short  issue,  without  any  proof;  and  as  the  Lord  Ordi- 
nary held  this  to  be  competent,  and  believed,  that  whether  they 
succeeded  or  failed  in  proving  their  propinquity,  it  would  probably 
put  an  end  to  the  cause,  he  thought  it  the  best  course,  with  the 
concurrence  of  the  parties,  to  allow  such  a  proof,  but,  though  not 
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*  particularly  thinking  of  the  points  which  have  arisen,  he  certain-  2  July  ]835. 

<  ly  understood  that  all  competent  evidence  material  for  estimatinir    ^^"^V*^ 
'  the  credit  and  value  of  the  proof  should  be  admitted.     He  has  ^atsom.* 

^  not  read  the  proof  with  the  view  of  forming  any  opinion  on  the 
'  effect  of  it.     If  the  pursuer  were  to  waive  his  demand  to  go  now 

<  into  the  matter  to  which  the  interlocutor  refers,  the  merits  of  the. 

*  case  might  be  immediately  discussed ;  but  it  is  very  doubtful 

<  whether  that  would,  in  the  end,  shorten  the  proceedings.     If  it 

*  is  taken  now,  it  is  very  probable  that  no  more  proof  will  ever  be 

*  necessary.' 

On  7  th  June  18d4»  having  circumduced  the  term  for  proof,  Lord  Ordi- 
Lord  Moncreiff  pronounced  the  following  interlocutor,  adding  a  ?*^^ '  ^"^'' 
note :  <  The  Lord  Ordinary  having'  considered  the  state  of  the 
process  as  a  concluded  cause,  and  heard  parties'  procurators  at 
great  length  on  the  merits  of  the  process,  appoints  them  to  pre- 
pare and  lodge  cases  for  the  consideration  of  the  succeeding  Lord 
Ordinary,  or  to  be  reported  to  the  Court  as  he  may  determine.' 
Note. — <  The  Lord  Ordinary  has  not  been  able,  since  the  debate  Note. 
was  concluded,  to  consider  the  proof,  and  the  various  points  of  ar- 
g^uments  applicable  to  it,  in  such  a  manner  as  to  form  an  opinion 
on  the  merits  of  it  It  may  be  necessary,  however,  to  call  the  at- 
tention  of  the  parties  particularly  to  one  point,  on  which  the  ulti- 
mate extrication  of  the  case  may,  in  a  certain  event,  very  much  de- 
pend. The  record  was  prepared,  and  the  additional  proof  allowed 
in  this  reduction,  at  the  instance  of  Alexander  Watson,  while  the 
counter  action  at  the  instance  of  the  defendersT  stood  sisted  main- 
ly  on  this  principle,  that  if  it  should  appear  that  the  propinquity 
of  the  defenders,  Ann  and  Isobel  Watson,  was  made  out,  there 
would  be  an  end  of  the  cause,  and  it  would  be  unnecessary  to  dis- 
cuss the  merits  of  the  pursuer's  claim  or  service,  seeing  that  the 
former  claim  in  a  nearer  degree.  But  if  it  should  be  the  opinion 
of  the  Lord  Ordinary  or  the  Court  that  the  propinquity  of  the 
defenders  is  not  proved,  it  may  not  necessarily  follow  that  their 
service  is  to  be  reduced  ai  the  instance  of  the  pursuer j  without  trial 
of  the  merits  of  his  service,  and  alloMring  him,  if  he  desires  it^  in 
the  other  action,  to  lead  additional  proof,  or  the  pursuers  in  that 
action  to  impeach  his  propinquity  by  evidence.  The  Lord  Ordi- 
nary does  not  mean  to  give  any  opinion  on  that  question ;  he  only 
thinks  that  it  is  very  material  that  it  should  be  attended  to  in  pre- 
paring the  cases.  The  Lord  Ordinary  would  also  suggest,  that 
the  point  urged,  on  the  part  of  the  pursuer,  concerning  the  ages 
of  old  William  Watson  and  his  sons,  has  appeared  to  him  to  be 
of  great  importance,  and  he  doubts  whether  it  was  sufficiently 
obviated  in  the  able  argument  for  the  defenders.' 

VOL,  X.  3  £ 
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2  July  1835.       Cases  having  been  lodged  in  terms  of  the  above  interlocator, 
^■^V^    Lord  Cockbarn,  as  successor  to  Lord  Moncreiff  in  the  erases, 

Watsons.        ^^^^  avisandam  therewith  to  the  Court 

The  question,  as  decided  by  the  Court,  was  entirely  a  question 
of  evidence,  proceeding  on  the  assumptioii  of  the  competency  of  the 
additional  proof  adduced.  The  facts^  so  &r  as  admitted  on  both  sides, 
were,  that  the  intestate  was  the  son  of  a  ship--carpenter  in  Port^Glas^ 
gow,  named  John  Watson ;  that  this  John  Watson  had  a  brother, 
James,  who  was  a  messenger  in  Edinburgh,  and  died  without  isstte 
in  1789.  It  was  further  admitted  by  the  pursuer  of  the  present 
action,  that  the  father  of  this  John  Watson,  Alexander  Watson,  who 
also  resided  in  Port*  Glasgow,  had  by  his  wife,  Mary  Marshall, 
another  son,  William,  according  to  an  extract  from  the  register  of 
baptisms,  thus :  '*  Port^QloMgaw^  29^/i  Jum  1 708.  Alexander  Watson 
« and  Mary  Marshall  had  a  child  baptized,  called  William.'  The 
defenders  claimed  their  descent  in  the  fourth  degree  from  the  said 
Alexander  Watson  and  Mary  Marshall,  through  diis  child  William, 
who,  tiiey  averred,  had  survived  for  a  considerable  period,  and  had 
mig^ted  from  Port^  Glasgow  to  Moneydie  in  Perthshire,  where  he 
had  settled  pretioas  to  1729,  was  married,  and  had  diiidren.  It 
appeared  by  the  session  records  of  Ae  parish  of  Moneydie^  that  a 
petson  of  that  name  was  so  resident  in  the  parish  at  said  period,  the 
na&vi  of  residence  alone  being  added  to  his  designation.  The  defend* 
ers  rested  their  case,  not  upon  direct  proof  who  this  William  Watson 
wab,  or  where  he  came  from,  but  their  object  was  to  shew,  that 
James  Watson,  the  messenger  in  Edinburgh,  had  adknowledged  his 
deseendents  as  relations,  and  that  they,  on  the  other  hand,  were  aware 
of  their  relationship  to  him.  There  did  not  appear  to  be  any  dispate 
as  to  the  foot,  that  the  defenders  were  descended  from  a  person  of  the 
name  of  William  Watson,  who  so  resided  at  Moneydie  at  die  pmod 
abovte  mentioned.  The  pursuer  adduced  no  evidence  to  shew  what 
had  become  of  said  William  Watson,  born  at  Port-Glasgow  in  1708. 
James  Watson,  the  messenger,  left  a  settlement  in  iavour  of  the  in« 
testtitO)  his  nephew ;  but  in  that  settlement  he  took  no  notice  wliat* 
evef  of  his  having  any  other  blood  relations,  although  their  grand* 
father,  by  their  account,  was  his  nephew  by  another  brother^  and  he, 
ex  coticessis,  survived  the  mess^nger^  and  died  a  panper.  It  fiuther 
iippeared,  in  Uie  evidence  of  both  parties^  that,  so  fiir  as  was  known, 
the  intestate  was  not  aware  of  his  having  any  blood  relations.  An 
ttcerpt  from  the  register  of  burials  For  the  parish  of  Perth  was  also 
produoed,  shewing  that  a  person  of  the  name  of  Robert  Watson, 
Who  was  understood  to  be  the  son  of  said  William  of  Moneydie,  had 
d{(9d  at  the  age  of  eighty;  which  excerpt  bore  date  16  th  Jnne  18CM>. 
Supposing  the  dates  in  these  respective  records  to  be  oorreety  WiU 
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liam  of  Port-61a0gt>w  would  hare  been  twelre  yeoBB  of  age  at  the  2  Joijr  18S& 
birth  of  Robert.  ^^^^^^"^^ 

WataoM. 

The  pursuer  eantendetl^That  the  defenden^  being  in  the  know-  , 

ledge  of  his  previous  serrice,  were  bound  to  intlnuile  to  him  their  pimi. 
intention  to  serve,  and  to  have  made  him  a  party  to  their  service; 
and  not  having  done  so,  the  subsequent  service  of  the  defenders 
must,  on  that  ground  alone,  be  set  aside.  He  alleged  that  there 
was  a  combination  and  conspiracy  between  the  defenders^  their 
agents,  and  some  of  the  witnesses,  to  defraud  the  pursuer ;  and  he 
led  evidence  in  support  of  this  averment.  He  impeached  the  evi- 
dence of  the  defenders,  both  under  the  service  and  subsequently, 
pointing  out  a  variety  of  contradictions  in  point  of  date  and  otheiv 
wise,  and  because  the  testimony  of  the  Mritnesses  individually  was 
not  only  inconsistent  with  the  general  averment  of  the  defenders, 
but  with  itself,  and  with  that  of  the  others  severally. 

The  defenders  contended — That  they  were  not  bound  to  take  no-  DeTenden* 
tice  of  the  previous  service ;  that  it  was  the  pursuer's  own  &ult  if  ^^ 
he  did  not  appear  to  oppose  their  service ;  and  that  although  he 
had  lodged  two  successive  caveats  in  Chancery,  he  had  allowed 
them  to  expire,  and  in  consequence  had  not  received  notice  firom 
the  clerk  *•  He  denied  that  there  was  any  real  oontradietioii  of 
testimony ;  and  contended,  that  any  contradiction  whieh  might  be 
made  to  appear,  naturally  arose  out  of  the  drcnmstanoes*  He 
denied  the  eompiraey ;  and  iarther  eonteoded^  that  esto -there  had 
been  sndi  con^raey,  there  was  no  proof  of  the  witnesses  having 
been  tampered  with ;  that  the  united  teitimony  of  the  witneeses, 
independent  of  the  testimony  of  the  aunts  of  the  defienden^  ^^ch, 
however,  it  was  competent  to  rest  upon,  was  suffident  to  establish 
fhdr  relationship  in  a  nearer  degree  than  tiiat  of  the  p ursner ;  and 
aeooidlogly,  on  that  groand,  his  servioe  must  beset  aside,  indepen- 
dently of  any  other  objection  to  whieh  his  service  wao  liehlt. 


When  the  cause  was  finally  pntont  foradvisingy  their  liOrdriiips,  Opinion  of 
without  hearing  argmnenty  intimated,  that  they  were  all  of  opinion       ^' 
the  defenders  had  made  out  tlieir  propinquity,  and  that  independent- 


*  The  Clerk  in  Chancery  deponed,  *  that  there  ii  no  offldal  record  kept  of  such 

*  caTeats ;  that  there  ii  no  publication  of  such  caTeats ;  that  when  the  briere  it  applied 
'  for  after  a  careat  hai  been  lodged,  the  deponent  doet  net  inform  the  party  making 
'  the  application  th«t  a  eaveaft  has  been  lodged,  unlem  encb  party  pnts  the  qnaalion ; 

*  but  the  deponent  Informs  the  party  who  lodged  ibe  caTeat,  that  an  jspplication  has 
'  been  made  for  a  brieve,  provided  the  application  for  the  briere  has  been  made  within 

*  sis  months  after  the  lodging  of  the  caveat,  but  not  otherwise.' 

SeQ 
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Watson  V. 
Watsons. 

Judgment. 


9  July  183&  ly  of  the  testimony  of  the  aunts ;  that  it  was  impossible  to  suppose  all 
the  witnesses  had  perjured  themselves,  and  there  must  have  been  an 
error  in  the  record  of  burials  as  to  the  age  of  Robert  Watson. 

The  Coiai  therefore  (26th  February)  repelled  the  reasons  of  re- 
duction, assoilzied  the  defenders,  and  decerned ;  but  found  no  ex- 
penses due. 

I^ords  Ordinary  Moncrei^and  Cocicbum*  Act  Dean  of  Fac.  (Hope J  Sham, 

Alt.  Rutherfurd,  Pyper.  Patrick  f  Crawford,  W.  S.  and  Mackenzie  jr  -M»<?- 

farlane,  W.  S.  Agents.         S.  Clerk. 

c. 
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No.  CLIV. 


2(/Ju/yl835. 


HEPBURN,  &c. 

against 

JOHN  BROADFOOT,  &c. 

Charteb-Party. — Bill  of  Lading, — Bankrupt.  —  The  nuu- 
ier  and  owner  of  a  vessel  freighted  her^  with  special  insiructioms 
from  the  affreighter  to  receive  from  his  agent  abroad  a  homeward 
cargo :  The  affreighter  entered  into  a  subcharter-partg  with  certain 
merchants :  The  agents  abroad  were  underwood  to  be  the  ordmary 
agents  of  both  affreighter s :  On  loading  the  homeward  cargo,  the 
master  grcaUed  the  bill  of  lading  in  name  of  the  stUh^ffreighters  ; 
but  there  was  no  evidence  of  his  having  done  so  from  a  hnowkdge 
of  their  possessing  that  character  :  On  arrival  he  delivered  the 
cargo  to  the  said  svb^affreighters  ;  but  even  then  it  did  not  appear 
that  the  master  knew  whether  they  acted  as  agents^  or  in  their  pro- 
per character  :  A  larger  balance  of  freight  toas  due  by  the  sub^ 
dffreighters  to  the  affreighter  than  was  due  to  the  master  :  The 
affreighter  was  sequestrated :  In  a  muUiplqmndingy  brought  n 
name  of  the  sub-affreighterSf  a  claim  qfprtference  by  the  master  frr 
his  balance  of  the  original  freight^  on  the  fund  in  medio,  being  said 
balance  due  to  the  said  affreighter,  sustained. 

Kirk  was  master  and  owner  of  a  brig,  called  the  Diligence  of 
Leith.  Broadfoot,  merchant  aiid  ship*broker  in  Leith,  was  the 
affreighter ;  Hepburn  and  Company,  merchants  in  Perth,  the  sub- 
affreighters.    The  whole  question  at  issue  is  fully  explained  in  the 
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very  luminous  note  of  the  Lord  Ordinary,  subjoined  to  his  interlo*  2  July  1835. 

cutor,  whereby  his  Lordship  *  sustained  the  claim  of  Robert  Kirk»    ^^"^V*^ 
ranked  and  preferred  him  prime  loco  upon  the  fiud  in  medio,  ^^^^^f^^' 
&c.,  and  found  him  entitled  to  expenses/  &c. 

Note, — <  The  claimant,  Kirk,  master  and  owner  of  the  ship  Dili-  Lordotdi- 
gence,  chartered  her  to  the  other  elaimant,  Broadfoot,  for  a  voyage  nary'i  Note. 
to  Quebec  and  Montreal,  and  home  to  Newburgh,  in  the  Tay,  at 
a  gross  freight  of  L.500.  By  another  charter-party,  dated  a  few 
days  afterwards,  entered  into  between  Broadfoot  and  Hepburn  and 
Company,  the  latter  took  the  vessel  to  freight  from  Broadfoot  for 
the  voyage  home,  binding  themselves  to  load  her  with  timber, 
(which  was  also  the  return  cargo  contemplated  by  the  original 
charter-party,)  and  to  pay  freight  to  Broadfoot  at  certain  rates. 
It  does  not  appear  on  the  record  whether  Kirk,  the  owner,,  was 
cogpiisant  of  this  second  contract  between  Hepburn  and  Company 
or  not  On  the  arrival  of  the  vessel  at  Montreal,  Kirk,  who  had 
then  got  certain  instalments  of  the  freight,  in  terms  of  the  origi- 
nal charter-party,  received  a  cargo  of  timber  from  Le  Mesurier, 
Tilston  and  Company,  merchants  in  Quebec.  Those  persons  are, 
in  the  instructions  from  Broadfoot  to  Kirk,  described  as  the  agents 
of  Broadfoot,  the  original  freighter];  and  it  is  said  by  Kirk  that  they 
were  also  the  agents  of  Hepburn  and  Company,  the  sub-freighters. 
The  bill  of  lading  granted  by  Kirk  on  getting  the  timber  on 
board  is  granted  directly  to  Hepburn  and  Company.  On  the 
arrival  of  the  vessel  at  Newburgh,  the  cargo  was  delivered  to 
Hepburn  and  Company,  who,  agreeably  to  instructions  from 
Broadfoot,  paid  to  Kirk  the  sum  of  L.100  to  account  Shortly 
afterwards,  by  letter  of  the  14th  November  1833,  Broadfoot  inti- 
mated to  Hepburn  and  Company  his  wish  that  they  *  should  delay 

*  settling  for  the  balance  until  I  see  what  quantity  he  (Kirk)  de- 

<  livers,  and  what  money  he  received  in  Quebec,  of  which  I  have 

*  yet  got  no  account'  Kirk  then,  under  the  impression,  as  he 
states,  that  Broadfoot  meant  to  dispute  the  amount  of  the  balance 
of  freight  due,  brought  an  action  against  him  for  that  balance,  and 
used  arrestments  in  the  hands  of  Hepburn  and  Company,  intima- 
ting at  the  same  time  that  it  was  done  *  to  guard  them  againi>t 

*  payment  of  the  balance  to  Broadfoot,  without  prejudice  to  their 

*  personal  liability  to  himself  for  that  balance,  in  terms  of  the  bill 

*  of  lading,  and  relative  charter-party.' 

<  Upon  the  summons  being  raised,  Broadfoot  wrote  to  Kirk's 
agent,  expressing  his  surprise,  and  concluding,  <  I  merely  wrote 

<  Messrs  Hepburn  of  Perth  to  delay  settling  with  him,  until  the 

*  correct  balance  be  had  to  receive  was  ascertained ;  and  to  satisfy 

*  you  on  this  point,  I  annex  a  copy  of  my  letter  to  those  gentlemen 


n 
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8  July  183&  «  on  the  rabjeot    I  presimie  the  freight  of  the  return  cai^go  will 

^^"^V^^  <*  amoimt  to  coniideimbly  more  than  Gaptain  Kirk  has  to  reoeiTe. 

o.  Broadfoo^  *^  ^  Consequently  wished  them  to  grant  him  a  UU  for  no  more  tlno 

&c.  «  the  balance  I  was  due  him,  and  this  they  shall  be  iostrocted  to 

Lord  Oidi.  *^  ^^  whenovor  that  hahuMee  is  aoertained/    The  action  proceeded, 

iiAi7*t  Note.  <  and  Kirk  ultimatety  obtained  decree  against  Broadfoot  for  the  ran 

<  of  Lbl74|  as  the  balanee  due  to  him  under  the  original  chartaw 

*  party ;  which  snm,  it  must  be  kept  in  view^  is  considerably  len 

<  than  the  amoont  remaining  dne  by  Hepburn  and  Companyt  under 

*  the  sub-diarter-party  and  bill  of  lading.    Hepburn  and  Compaoy 

*  raised  amultiplepoindingy  in  which  the  bafaince  of  freight  doe  by 

<  them  formed  <lie  fund  in  medio;  and  the  only  competitors  nowarei 

*  Kirk,  the  master  and  owner  of  the  vessel,  and  Broadfoet»  wIkv 

*  having  been  «equestiBted,anddischarged  on  a  compoeition-oontneti 

*  claims  the  fund  in  medio  as  in  right  of  his  creditors,  and  maiDtaiu 

<  that  Kirk  has  no. right  of  preference  on  the  freight  dne  by  tbe 

<  raisers,  and  has  only  a  daim,  like  any  other  personal  creditor, 

<  against  him,  Broadfoot,  for  the  composition  due  on  the  balaoce  d 

<  freij^  under  the  original  charter-party.    As  the  arrestment  used 

<  by  Kirk  was  deprived  of  eflfect  by  Broadfoof  s  sequestration,  tke 

*  question  turns  entirely  on  the  right  held  by  Kirk,  as  the  owner 

<  of  the  ship,  to  the  freight  due  by  Hepburn  and  Companyt  the  tab- 

*  freighters,  in  competition  with  Broadfoot,  or  rather  with  Broad- 

<  foot's  creditors. 

<  The  Lord  Ordinary  is  of  opinion  that  Kirk  is  entitled  toapre- 

<  ference.     There  is  here,  it  will  be  observed,  no  question  inrolv- 

<  ing  the  interest  of  Hepburn  and  Company;   a  question  wbick 

<  might  have  been  attended  with  considerable  difficulty,  if,  for  io- 
'  stance,  Kirk,  the  owner  and  master,  had  been  cognisant  of  tke 

<  sub-contract,  and  had  waived  his  right  of  lien  by  delivery  of  the 

*  cargo,  and  if  Hepburn  and  Company  had  bona  fide  paid  the  whole 

*  freight  due  under  their  sub-contract  to  Broadfoot     Here  itisad- 

<  mitted  that  the  bahuice  of  sub-freight  still  due  by  Hepburn  and 

<  Company  is  more  than  sufficient  to  pay  that  due  under  the  onffr 

<  nal  contract  to  Kirk ;  and  it  appears  to  the  Lord  Ordinary  that 

<  to  the  amount  of  the  latter  balance  Kirk's  daim  must  be  sostain- 
'  ed.     It  is  true  that  Hepburn  and  Company  were  not  directly 

*  bound  to  him  by  charter*  party;  but  by  the  ordinary  principles  of 

*  mercantile  law  they  were,  by  taking  delivery  of  the  goods,  bosnd 

*  to  him  under  the  bill  of  lading  for  freight;  which,  in  a  case  like 

<  the  present,  would  probably  be  limited  to  the  freight  stipuhted  by 

<  them  in  their  sub-contract  with  Broadfoot,  the  original  freighter. 

*  The  Lord  Ordinary  thinks  that  this  would  have  enabled  Kirk  to 

*  ,raise  action  directly  against  Hepburn  and  Company  for  the  amovnti 
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<  and  a  fortiori  mart  it  sustain  Kirk's  claim  of  preference  in  a  ques-  8  July  1835. 

*  tion  witb  the  creditors  of  the  party,  or,  as  it  happens  here,  the    ^"*V^^ 

^  party  himself  by  whom  under  the  original  charter-party  freight  ^  BmdfootT 
^  was  due.    There  seems  to  be  a  most  exact  analogy  between  this  &c. 
^  case  and  that  of  a  landlord  claiming  in  the  hands  of  a  subtacks- 
'  man  sub-rents  yet  unpaid,  in  a  competition  with  the  creditors  of 
'  the  principal  tadcsman,  in  which  drcumstances  the  landlord's  right 

<  of  preference  is  unquestionable ;  and  in  confirmation  of  this  it  is 

*  to  be  observed,  that  fnnn  the  correspondence,  and  particularly  from 

<  the  letter  last  quoted  from  Broadfoot  to  Kirk's  agent,  Broadfoot 

*  himself  seems  expressly  to  have  recc^ised  Kirk's  interest  in  the 

<  balance  of  sub-freight  due  by  Hepburn  and  Company  to  the  ez- 

<  tent  of  the  balance  due  by  him,  Broadfoot,  to  Kirk,  as  soon  as  the 
'  latter  balance  should  be  ascertuned/ 

Broadfoot  reclaimed;  but  the  Couri^  without  hearing  counsel  Judgment 
for  the  respondent,  unanimously  adhered. 

Lard  FttUeriM^  Ordiaaiy.        For  BroacUbot,  Buth^rfiird,  MUm*         Alt  SoL'Gtfiu 
(CuninghameJ   Thomwfi.  Met,  Simton,  S.  S.  C  and  SoichkU  jr  UcikU* 

John,  W.  S.  Agents.        /).  Clerk. 

c. 


FIBST  DIVISION. 

No.  CLV.  2d  Jufy  1885. 

ANDREW  MCCULLOCH  and  JOHN  MONTEITH 

offainsi 

DAVID  LAURIE. 

Fbu-Contract. — Clause. — Cofutruction  of  a  fm-cotdradt  to  the 
effett  OuA  Ae  tuperior  was  bound  to  give  accese  from  (hefiu  by  a 
roadfirmid  in  a  particular  manner* 

TuE  defender  was  the  vassal  of  Hutchison's  Hospital,  in  a  part  of  Narratire. 
the  lands  and  barony  of  Gorbals.  He  refeued  a  portion  of  the  same 
to  John  Christie,  the  author  of  the  pursuers,  for  building,  in  lots 
marked  Nos.  V,  VI,  and  VII,  and  the  pursuers  became  possessors  of 
No.  V.  These  lots  were  described  by  measurement  and  boundaries. 
On  the  easti  the  houses  built  on  them  wero  to  form  part  of  the  front 
of  a  street  in  Olssgow,  called  Portland  Street ;  and  on  the  west  they 
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2  July  1835.    were  bounded  by  the  remaining  property  of  the  defender.    Lot  V. 

^"^V^^    was  sitaated  to  the  north  of  VI.  and  VIL    It  was  inter  alia  provi- 

Md^Monteith  ^^^  ^V  ^^®  fea*contract  between  the  defender  and  Cbrisde,  that 

V.  Laurie.       *  the  Said  David  Laurie  should  be  bound  to  make  and  form  a  cart 

entry,  of  not  less  than  fifteen  feet  wide,  leading  from  Eglinton 
Street  to  the  steadings  thereby  feued,  and  through  his  grounds  on 
the  west  of  the  said  steadings,  and  that  as  nearly  opposite  the 
centre  as  possible  of  steading  Number  VL  above  described,  for  the 
removal  of  dung,  fuilzie  or  ashes  from  the  said  three  steadings  f 
and  it  was  further  stipulated,  *  That  none  of  the  dung  or  fuilzie 
shall  be  carried  out  by  or  through  Portland  Street,  but  by  the 
back  lane  or  entry  aforesaid  connected  therewith,  leading  into 
Eglinton  Street'  The  defender  being  required  by  the  pursuen  to 
form  said  cart-road,  to  enable  them  to  comply  with  the  terms  of  the 
contract,  he  proceeded  to  form  a  cart-road  of  the  prescribed  breadth, 
in  a  straight  line,  directly  up  to  the  centre  of  the  boundary  of  Lot 
VI,  which  lot,  being  between  V.  and  VII,  and  eighty-two  feet  in 
extent,  it  was  of  course  impossible  for  the  pursuers  to  obtain  access 
to  the  road  except  through  Lot  VI,  or  by  a  continuation  of  the  road 
northwards  on  the  defender's  lands,  along  the  boundary  of  Lot  VI. 
The  question,  therefore,  was,  whether  the  defender  was  bound  ao 
to  continue  the  road,  he  having  declined  to  comply  with  the  request 
of  the  pursuers. 
Lord  Ordi.  The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the  sub- 
nary'9  Inter-  joined  note :   *  The  Lord  Ordinary  having  heard  counsel  for  the 

*  parties,  and  considered  the  productions,  plan  of  the  subjects,  aod 

*  whole  process,  finds  and  declares,  That  the  defender  is  bound  to 

*  form  immediately,  at  his  own  expense,  a  cart  entry  from  Eglinton 

<  Street  through  his  grounds,  to  a  point  opposite  the  centre  of  the 

<  steading  or  plot  of  ground  No.  VI,  of  the  dimensions  and  for  the 
'  purposes  specified  in  the  libel,  in  so  far  as  that  has  not  been  already 

*  done ;  and  further,  that  he  is  bound  to  connect  that  entry,  by  a 

*  passage  on  his  own  ground,  with  the  plot.  No.  V,  belonging  to  the 

<  pursuer,  in  such  a  manner  as  to  afford  free  ish  and  entry  to  both 

<  the  tenements  built,  or  to  be  built  on  that  plot,  for  the  removal  of 

<  dung,  fuilzie  and  ashes  from  these  tenements,  by  the  said  entry 
'  to  Elglinton  Street,  and  for  any  other  lawful  purpose ;  and  that  the 

*  said  connecting  passage  shall  be  of  the  breadth  of  fifteen  feet,  or 
'  at  least  of  a  breadth  sufficient  to  admit  the  access  and  return  of  a 

<  cart ;  and,  before  answer  as  to  the  claim  of  the  pursuers  for  damage^ 

*  appoints  the  counsel  for  the  parties  to  be  further  heard.' 

Note.  Note* — *  It  appears  from  the  feu-contract,  that  the  three  stead- 

<  ings  or  plots,  Nos.  V,  VI,  and  VII,  are  feued  as  separate  teoe- 

*  ments,  separate  feu-duties  and  casualties  being  stipuhited  for  each; 
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and  it  is  expressly  agreed,  that  free  ish  and  entry  shall  be  given  8  July  1835. 
to  the  said  severaJ  plots  by  Portland  Street  on  the  east,  and  by  the  ^"^V^^ 
passage  or  lane  on  the  west  to  Egiinton  Street.  The  buildings  ^^^  Momeith 
on  all  the  plots  are  required  to  be  similar  in  height,  plan  and  de-  v.  Laurie, 
sig^  and  not  inferior  in  elegance  to  the  houses  on  the  opposite  j.ord'ordi. 
side  of  Portland  Street  The  owners  or  occupants  of  these  houses  nary'i  Note. 
are  prohibited  to  carry  out  their  dung  or  fuilzie  by  or  through 
Portland  Street;  and  they  are  bound  to  do  so  by  the  back  lane  or 
entry  leading  to  Egiinton  Street  It  appears  to  the  Lord  Ordi- 
nary, from  these  and  other  provisions  in  the  feu-contract,  that  it 
was  the  intention  of  the  parties  that  the  houses  on  the  Plots  V, 
VI,  and  VII,  should  have  each  a  cart  access  afforded  by  the  de- 
fender through  his  own  ground,  to  connect  them  with  Egiinton 
Street,  or  to  the  lane  which  runs  from  the  centre  of  Plot  VL  to 
Egiinton  Street  It  is  quite  dear,  and  is  admitted,  that  it  was  in 
the  contemplation  of  parties,  that  Christie,  the  first  feuar,  who  is  a 
builder,  should  dispose  of  the  three  plots  separately ;  and  if,  as  the 
defender  maintains,  the  proprietor  of  Plots  V.  and  VII.  were  to 
carry  out  their  ashes,  &c«  by  a  cart-road,  made  through  Plot  VI, 
it  is  presumable,  that  a  servitude  of  so  severe  and  disagreeable  a 
nature  would  have  been  alluded  to  in  the  contract,  that  the  pur- 
chaser of  Plot  VI.  might  have  been  put  upon  his  guard.  The  feu- 
duties  of  Plots  VI.  and  VII,  which  are  precisely  of  the  same 
dimensions,  are  the  same ;  and  the  feu-duty  of  Plot  V,  which  is  a 
foot  in  front  larger,  is  a  few  shillings  more;  but  if  Plot  VL  was 
to  be  burdened  with  a  servitude  of  this  nature,  by  which  its  avail- 
able extent  and  value  would  have  been  so  much  diminished,  it  can- 
not well  be  doubted  that  there  would  have  been  a  proportional 
deduction  of  the  feu-duty,  more  especially  as  the  buildings  on  each 
plot  were  required  to  be  such  as  would  yield  a  rent  double  the 
feu-duty  of  each. 

<  The  defender  relies  on  the  clause  by  which  he  is  restricted  from 
erecting  houses  on  his  ground,  *  to  the  west  of  the  plots  or  stead- 
ings disponed,  of  a  greater  height  than  twenty  feet,  within  twenty 
feet  of  the  said  steadings.'  But,  looking  at  the  whole  tenor  of 
the  contract,  that  prohibition  does  not  infer  a  permission  to  erect 
buildings  of  a  less  height,  within  fifteen  feet,  and  up  to  the  west 
boundary  of  the  steftdings. 

<  The  defender  refers  to  the  feu-contract  of  the  houses  on  the  east 
side  of  Portland  Street;  but  they  do  not  seem  to  have  any  bearing 
on  the  question,  the  conditions  being  entirely  different  The 
feuats  there  stipulate  for  a  meuse  lane  on  the  east  of  their  feus, 
and  agree  to  pay  feu-duty  for  half  the  ground  necessary  to  form 
it;  but,  on  the  other  hand,  the  feu-duties  for  each  plot  are  lower 
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M*Culloch 
and  Monteitb 
V.  Laurie. 


than  those  on  the  west  side.  Reference  has  also  been  made  to  a 
letter  written  by  the  defender  to  Christie  and  the  pnrsaers  sinoe 
the  present  action  commeneedi  to  which  no  answer  was  returned 
by  either ;  but  it  does  not  appear  that  Chxistie  at  that  time  bad 
any  interest  in  the  question ;  and  the  pursuers  had  no  knowledge 
of  the  communing  to  which  it  rektes,  eyen  if  the  communing  oodd 
be  competently  taken  into  view. 

<  In  the  Lord  Ordinary's  opinion^  the  defender's  construction  of 
the  feu-contract  is  equally  at  irariance  with  its  words  and  its  spirit' 


Judgment.  The  defender  reclaimed^  but  the  Court  adhered. 

Lord  Ordinary,  Corehoute.  Act.  Dean  tfFac.  (Hopct)  and  Jame»  Jndentti. 

U^othertpoon  j-  Macki  W.  S.  Pursuers'  Agents.  Alt.  J,  S*  More.         W*  A* 

0,^IU  SOih  W.  S.  Defender's  Agents.        D.  Clerk. 
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Process. — Jurisdiction. — Poinding.  -^  Interdict. — Famd  t 
be  cansUtenl  with  the  nmiderial  j^^ 

cfier  granting  warrixnt  qf  sdUj  to  inierdiUaiHwnderfromffcot^ 
ing  to  eeUj  who  set  up  as  his  titk  an  implied  macndaU  from  tfc 
creditor^  arising  out  of  the  passessioH  ofapromiuory-notey  ^uMA 
said  creditor  woe  payee,  the  party  applying  to  tie  Sheriff  Jbr  vKtar- 
diet  having  obtained  an  tusignation  by  said  creditor  in  hiefamMr^ 
which  was  held  to  include  the  debt  due  by  said  promissory-^wte. 

The  respondent.  Gray,  presented  a  petition  to  the  Sheriff  of  La- 
narkshire, setting  forth,  <  That  in  the  month  of  August  last,  Homy 
*  Jacques,  boot  and  shoe  maker  in  Glasgow,  sttqpped  pa]rment,  and 

<  at  a  meeting  of  his  creditors,  held  on  the  1 1th  day  of  that  moDtbi 

<  he  offered  them  a  composition  of  7&  per  pound  upon  the  amoont 

<  of  their  debts,  payable  by  bills,  in  equal  instalments,  at  six,  twelve 

<  and  eighteen  months,  from  the  1st  day  of  September  last:  That 

<  the  offer  was  subsequently  accepted  of  by  his  creditors,  aod, 
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amongst  others,  by  Robert  PullmaD,  merchant,  Greek  Street,  3  July  1835. 

London,  and  three  composition  promissory-notes  for  L.26 :  10 : 4    ^^^^^^ 

each,  payable  as  aforesaid,  were  gpranted  by  the  said  Henry  Jacqnes  ^^"  ^' 

to  the  said  Robert  Pullman :  That,  in  the  month  of  January  there* 

after,  the  said  Henry  Jacques  left  this  country,  and  a  meeting  of 

hb  creditors  was  held,  when  it  was  resolved  by  those  present,  that 

joint  measures  should  be  followed  by  them  for  winding  up  the  es« 

tate,  and  the  meeting  named  the  petitioner  as  a  proper  person  to 

whom  they  should  make  over  their  claims,  that  the  necessary  steps 

for  recovery  of  the  estate  might  proceed  in  his  name,  to  prevent 

separate  diligence ;  and  the  meeting  reco^nmended  to  the  absent 

creditors  to  accede  to  these  measures:  That,  as  no  person  attended 

on  behalf  of  the  said  Robert  Pullman,  he  was  written  to;  and  on 

the  16  th  day  of  February  last,  the  petitioner's  agent  received  an 

answer  from  him,  inclosing  hb  account  against  the  said  Henry 

Jacques,  amounting  to  L.229 : 6 : 5,  with  a  letter  or  indorsation  to 

said  account,  making  over  the  said  debt  to  the  petitioner,  with 

power  to  sue  therefor  in  hb  own  name,  and  dbcharge  the  same^ 

and  inclosing  the  three  promissory-notes  before  mentioned,  which 

are  specially  indorsed  to  the  petitioner;  for  which  debt  the  peti* 

tioner  obtained  decree  before  your  Lordship  upon  the  27th  day 

of  February  last,  alongst  with  other  sums  due  to  other  creditors 

of  the  said  Henry  Jacques,  and  made  over  to  him :  That  at  the 

time  the  foresaid  composition  promissory-notes  were  granted,  the 

said  Robert  Pullman  held  a  promissory-note,  granted  by.  the  said 

Henry  Jacques  to  him,  for  L.102, 10s.  sterling,  part  of  the  origi* 

nal  debt,  but  which  the  said  Henry  Jacques  neglected  to  get  Up; 

and  upon  the  latter  leaving  Glasgow,  diligence  was  rabed  thereon 

in  name  of  the  said  Robert  Pullman  and  Edward  Railton,  agent 

in  Glasgow,  as  hb  allied  mandatary ;  and  certain  effects  which 

were  then  situated  in  the  said  Henry  Jacques'  shop  in  Ingram 

Street  were  sold  on  said  diligence,  on  the  very  day  that  the  said 

Robert  Pullman  made  over  his  claim  to  the  petitioner :  That  the 

petitioner's  agent,  Robert  Muir,  writer  in  Glasgow,  on  receiving 

the  account  with  the  letter  or  indorsation,  waited  on  the  said  Ed- 

ward  Railton,  and  expressed  his  astonishment  at  what  he  had  done, 

seeing  that  the  said  Robert  Pullman  had  never  granted  the  said 

Edward  Railton  a  mandate  for  that  or  any  other  purpose  connected 

with  the  said  debt :  That  the  promissory-note  on  which  the  poind«- 

ing  had  proceeded  had  been  settled  for,  as  aforesaid,  by  composi« 

tion  notes,  and  that  the  debt  due  Pullman  had  been  made  over  to 

the  petitioner,  and  intimated  to  Railton  that  the  matter  would  be 

further  investigated :  That  notwithstanding  of  this,  and  of  the  said 

Edward  Railton's  being  perfectly  aware  of  the  petitioner  holding 
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<  right  to  the  said  debt,  due  the  said  Robert  Pullman,  he,  the  said 
^  Edward  Railton,  and  without  any  mandate  as  aforesaid,  on  the 

<  20th  day  of  March  last,  executed  another  poinding  of  the  said 

<  Henry  Jacques'  household  effects,  proceeding  on  the  foresaid  pro- 
■*  missory-note  of  L.102,  10s.  and  diligence  thereon,  and  has  inti- 

<  mated  a  sale  thereof  to  take  place  to-morrow  at  twelve  o'clock,  in 
'  consequence  of  a  warrant  said  to  be  granted  by  your  Liordship^ 

*  as  the  schedule  of  poinding,  with  the  intimation  of  sale  herewith 

<  produced,  more  fully  bear ;  and  as  the  said  Edward  Railton  re- 

<  fuses  to  desist  from  carrying  the  said  sale  into  effect,  although  he 

*  was  again  certiorated  of  the  above  facts,  by  a  protest  taken  in  his 

*  office  this  day,  when  the  foresaid  indorsation  or  assignment  of 

*  the  account,  with  the  composition  promissory-notes  and  decree 

*  at  the  petitioner's  instance,  all  before  narrated,  were  exhibited 

<  and  produced.     May  it  therefore  please  your  Lordship  to  consi- 

<  sider  the  premises,  to  grant  warrant,  interdicting  and  discharging 
'  the  said  Edward  Railton,  defender,  from  proceeding  with  the  fore- 

<  said  sale,  till  the  future  orders  of  Court;  and,  in  the  meantime, 

*  to  appoint  a  copy  of  this  petition,  and  deliverance  to  follow  hereon, 

*  to  be  served  upon  him,  and  him  to  lodge  answers  thereto,  within 

<  twenty-four  hours  thereafter;  and  upon  again  advising  this  com- 
'  plaint,  with  or  without  answers,  to  find  that  the  said  defender  has 

<  no  mandate  or  authority  from  the  said  Robert  Pullman  to  proceed 

<  with  the  said  diligence,  and  with  the  sale  of  the  said  effects  so 

<  poinded :  That  the  promissory-note  on  which  the  diligence  pro- 

<  ceeds  was  long  ago  settled  by  the  foresaid  composition  promissory- 

*  notes,  and  that  the  debts  due  by  Henry  Jacques  to  the  said  Ro- 

<  bert  Pullman  have  been  made  over  to  the  petitioner,  and  diligence 

<  raised  in  his  name  against  Jacques  for  the  amount ;  and  to  prohibit 

<  and  discharge  the  defender,  in  all  time  coming,  from  carrying  the 

*  foresaid  diligence,  on  which  the  poinding  has  proceeded,  into  effect, 

<  by  a  sale  of  the  poinded  effects  or  otherwise ;  to  find  the  defender 

*  liable  to  the  petitioner  in  the  expenses,'  &c. 
The  Sheriff,  on  advising  this  petition,  ordered  answers,  &c; 

<  and  in  the  meantime,  and  in  respect  of  the  productions  made  with 

<  the  petition,  interdicted,  prohibited  and  discharged,  as  craved,' 
&c. ;  and  thereafter,  on  advising  answers,  replies  and  duplies,  pro- 
nounced the  following  interlocutor :  <  Finds  it  admitted,  That  upon 

*  the  failure  of  Henry  Jacques,  referred  to  in  the  process,  a  meet- 

<  ing  of  the  creditors  was  held  on  the  11th  August  1832,  to  consi- 
^  der  of  an  offer  of  composition,  at  which  meeting  Daniel  Macniell 

*  attended  on  behalf  of  Robert  Pullman,  the  defender's  alleged  oon- 

<  stituent,  as  appears  from  the  minutes  of  said  meeting,  (No.  10. 

<  of  process,)  which  meeting  was  adjourned  for  eight  days,  and  on 
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which  occasion  the  said  Daniel  Macniell  agreed  to  supersede  dili-  3  July  1835.. 
gence  against  Jacques  till  the  20th  of  August  18S2  :  finds,  That, 
at  a  subsequent  meeting  of  Jacques'  creditors,  held  on  the  28th 
January  183^  it  was  resolved  that  Jacques  should  be  rendered 
notour  bankrupt,  on  a  bill  held  by  the  pursuer,  (one  of  his  credi- 
tors,) to  prevent  preferences,  and  that  his  books  should  be  depo* 
sited  with  the  pursuer,  as  chosen  by  the  meeting,  to  prepare  a 
state  of  the  bankrupt's  affairs ;  and  further,  that  the  whole  credi- 
tors should  assign  their  claims  to  the  pursuer,  for  the  purpose  of 
following  joint  measures,  to  prevent  separate  diligences  and  con- 
sequent expenses  to  the  estate :  finds  it  admitted.  That  although 
no  person  attended  said  meeting  for  behoof  of  said  Robert  Pull- 
man, a  copy  of  the  minute  of  said  meeting  was  sent  to  him,  and 
that  an  answer  was  returned,  dated  14th  February  1833,  in  which 
Pullman  makes  over  to  the  pursuer  the  accounts  due  to  him  *  by 
Henry  Jacques,  amounting  to  L.229 :  6  : 5,  with  power  to  sue 
therefor  in  your  name,  and  discharge  the  same ;'  and  at  same 
time  inclosing  three  promissory-notes  granted  to  him  by  Jacques, 
and  indorsed  to  the  pursuer,  which  forms  No.  13.  of  process : 
finds  it  instructed  by  the  extract  decree,  (No*  21.  of  process,) 
that  the  pursuer  constituted  and  obtained  right  in  his  own  name 
to  said  debt  of  L.229  :  6 :  5  :  finds,  That,  at  the  date  of  the  said 
promissory-notes,  the  said  Robert  Pullman  held  a  promissory- 
note,  granted  by  the  said  Henry  Jacques,  for  L.102,  lOs.,  upon 
which  diligence  had  been  raised  in  name  of  Pullman,  and  the 
defender,  as  his  mandatary,  after  intimation  of  the  composition 
settlement,  and  indorsation  of  the  account  and  promissory-notes 
in  fiivonr  of  the  pursuer :  finds,  That  neither  Pullman  nor  the 
defender  had  any  right  to  follow  up  said  diligence  on  the  promis- 
sory-note for  L.102,  10s.,  after  having  indorsed  the  account  and 
notes  for  the  composition  to  the  pursuer,  in  the  full  knowledge  of 
the  resolution  of  the  creditors  of  Jacques,  expressed  in  the  minute 
of  28th  January  1833;  and  that  the  correspondence  subsequent 
to  the  service  of  the  present  action  cannot  affect  or  impair  the 
pursuer's  right  to  proceed  in  realising  the  estate,  in  terms  of  said 
resolution :  Therefore  repels  the  defences,  continues  and  makes 
perpetual  the  interdict  formerly  granted ;  finds  the  defender  liable 
in  expenses,'  &c. 


Railton  advocated,  and  pleaded^  as  an  objection  to  the  competency  Advocator' 
of  the  proceedings  before  the  Sheriff,  that  as  his  powers  were  merely  ^^^^ 
ministerial  in  respect  to  a  poinding,  he  was  not  entitled  to  judge 
of  the  right  or  title  of  the  party  to  the  diligence,  or  the  justness 
the  debt;    that  the  possession  of  a  promissory-note  is  sufficient 
evidence  of  the  holder's  title  to  protest  the  same,  and  use  diligeqce 
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3  July  1835.  against  the  granter ;  and  it  is  also  suflBcient  aadiority  for  a  party  to 
appear  and  act  in  the  execution  of  diligence,  as  mandatary  of  the 
payee  or  creditor ;  that  as  there  was  no  ex  &cie  irregnhurity  in  the 
diligence,  and  as  it  was  not  disputed  that  the  goods  poinded  were 
the  property  of  the  debtor,  the  grounds  set  forth  in  the  petition 
were  incompetently  ai^ed  in  a  summary  application  to  stop  the 
poinding. 


Respondent's 
Fleaa. 


Lord  Ordi- 
nary's Inter- 
locutor. 


It  was  answered — That  as  the  respondent  was  fully  vested  with 
the  right  to  the  whole  debt  due  to  Robert  Pullman  by  the  bank- 
rupt, Jacques,  by  the  deliberate  assignment  thereof  by  the  and 
Robert  Pullman,  granted  for  the  purpose  of  following  op  the  ac- 
cession of  the  sud  Robert  Pullman  to  the  resolution  of  the  credi- 
tors, by  which  they  agreed  to  make  over  their  claims  to  the  respon- 
dent, with  the  view  of  taking  joint  measures  for  the  general  behoof, 
the  respondent  was  entitled  to  interfere  to  prevent  any  steps,  either 
of  diligence,  or  of  any  other  kind,  in  the  way  and  manner  set  forth 
in  the  petition,  the  prayer  of  which  was  properly  granted* 

(There  were  allegations  in  the  advocation  to  the  eflFectthat  Poll- 
man  had  assented  to  indorse  the  composition  bills  on  account  of 
misrepresentation ;  but  these  were  not  embraced  by  the  present 
judgment  of  the  Court) 


The  Lord  Ordinary  pronounced  this  interlocutor :  Finds,  That 
the  petition  to  the  Sheriff  of  Glasgow,  at  the  instance  of  the  re- 
spondent, was  presented  for  the  purpose  of  preventing  the  sale  of 
certain  goods  belonging  to  Henry  Jacques,  shoemaker  there: 
finds,  That  this  sale  was  insisted  in  by  the  advocator,  in  the  al- 
leged character  of  mandatary  of  Robert  PuUman,  merchant  in 
London,  and  in  virtue  of  a  poinding  executed  by  him  in  that 
diaracter,  on  a  promissory-note  for  L.I02,  lOs.  sterling,  granted 
by  Jacques  to  Pullman :  finds  it  not  proved  that  the  advocator 
held  any  other  mandate  from  Pullman,  than  what  might  be  pie- 
snmed  from  the  circomstance  of  the  promissory-note  having  been 
placed  in  his  hands :  finds.  That  any  implied  mandate  which  oonld 
be  supposed  to  arise  from  that  circumstance,  was  effectually  re- 
called and  extinguished  by  the  subsequent  assignation  by  Pull- 
man to  the  respondent  of  the  whole  debt  due  to  the  former  by 
Jacques,  of  which  debt  this  promissory-note  formed  a  part :  finds, 
That,  at  the  date  of  the  said  poinding,  and  subsequent  proceed- 
ings, the  advocator  held  no  mandate  from  Robert  Pullman  to  ap- 
ply for  and  proceed  with  the  said  diligence ;  and  therefore  repek 
the  reasons  of  advocation ;  remits  the  case  simpliciter  to  the  She- 
riff of  Lanaikshire,  and  decerns :  finds  the  advocator  liable  in 
penses,'  &c. 
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The  advocator  reclaimed^  when  the  Dean  rf  Faadfyj  oonfiniiig  ^  ^^^7  1^35. 
himself  to  the  qoestion  of  competency,  «y«ed— That  if  any  point  j/T*^^^"^ 
was  settled,  it  was,  that  if  a  party  came  forward  to  demand  a  sale  Gray. 

under  a  poinding,  the  judge  had  no  right  io  inquire  into  his  titfe.      , 

This  was  established  in  the  case  of  Clarke ;  Shaw^  iii.  96^  2d  edit  Argument. 
Here  Railton,  having  a  bill  transmitted  to  him  by  the  payee,  ob- 
tains a  decree  on  a  registered  protest,  and  then  proceeds  to  exe- 
cute hb  poinding.  He  is  in  possession  of  a  warrant  of  sale.  •  Then 
a  party  comes  forward,  praying  for  an  interdict ;  and  without  even 
hearing  him,  the  Sheriff  prohibited  Railton  from  carrying  the  said 
into  effect.  The  applicant  does  not  deny  Railton's  right  to  the 
bill ;  he  merely  avers,  that,  by  a  subsequent  composition,  the  right 
has  been  extinguished.  This  is  no  ground  for  stopping  a  poind- 
ing, and  the  reason  is  plain :  Railton  is  still  liable  to  aooonnt  for  the 
proceeds  of  the  goods ;  and  if  auy  party  wishes  to  make  him  ac« 
count,  his  remedy  is  a  suspenrion.  The  powers  of  the  Sheriff  are 
merely  ministerial.  He  cannot,  in  this  way,  impugn  a  tide  of  this 
kind.  If  the  Sheriff  could  interfere  at  all,  it  would  only  be  where 
there  is  an  ex  facie  defect  in  the  title. 

Keay,  for  the  respondent,  answered — This  is  not  a  question  of  Rapondent's 
competition  of  titles:  it  is  a  personal  objection  to  the  poinder.  '^S""*" 
Here,  Gray,  the  accredited  mandatary  of  Pullman,  appears,  and 
asks  the  Sheriff  to  stop  the  poinding  used  in  his  name,  he  being 
unwilling  that  it  should  proceed.  It  is  just  the  same  thing  as  if 
Pullman  had  himself  come  to  Glasgow,  and  asked  the  Sheriff  to  stop 
the  proceedings.  The  decision  of  the  Court,  in  Clark,  was  never 
intended  to  touch  the  previous  decision  in  Mitchell,  1 4th  June  1822, 
F»  C,  the  principle  of  which  completely  tallies  with  what  is  con- 
tended for  here. 


Lord Balffray.-^SvtppoM  Pullman  had  granted  a  discbarge,  could  Oifinim  of 
you  say  the  Sheriff  was  not  entitled  to  interfere  ?  I  cannot  view  die 
party  who  executed  the  poinding  in  any  other  light  than  the  com- 
mon mandatary  of  Pullman.  It  is  impossible  to  consider  him  as 
an  onerous  assignee.  He  was  not  entitled  to  put  the  money  in  his 
own  pocket. 

Lord  OiSiei.-^^nppo9e  Pullman  had  written  a  letter  expressly 
declaring  that  he  did  not  wish  the  po!nd7ng  to  proceed,  and  that 
letter  had  been  produced  to  the  Sheriff,  would  he  not  have  been 
entitled  to  stop  the  poinding  ?  Railton's  mandate  to  proceed  with 
poinding  on  the  bill  had  unquestionably  ceased.  I  don't  care  how* 
Are  you  then  to  Sustain  a  poinding,  at  the  instance  of  a  person  who 
had  no  mandate,  when  opposed  by  a  person  who  had  his  authority 


806 


DECISIONS  OF  THE 


No.  156. 


Railton  v. 
Gray. 


3  July  1835.  to  Stop  the  proceedings  ?  If  a  man  should  be  imprisoned  in  virtae 
of  a  mandate  granted  by  a  creditor,  bat  which  had  been  recalled,  that 
wonld  amonnt  to  wrongous  imprisonment 

On  these  grounds,  the  Court  unanimously  concurred  in  repelliDg 
the  objection  to  the  SheriflPs  jurisdiction. 

The  Dean  of  FacuUy  having  then  proceeded  to  argue,  that  the 
allegations  above  alluded  to  were  proved  by  the  evidence  in  process, 
and  Mr  Keay  having  answered,  it  appeared  to  their  Lordships  that 
Pullman  ought  to  be  made  a  party  to  the  proceedings,  and  die  fol- 
lowing interlocutor  was  accordingly  pronounced : 

<  The  Lords  repel  the  preliminary  objection  stated  to  the  She- 

<  riflPs  jurisdiction,  and,  before  further  answer,  remit  to  the  Lord 

<  Ordinary  to  allow  Robert  Pullman  to  be  sisted  as  a  party  to  this 

<  process,  and  thereafter  to  hear  parties  further ;  with  power  to  his 

<  Lordship,  if  he  shall  see  cause,  to  recall  his  foimer  interlocator 

<  reclaimed  against,  and  to  do  in  the  cause  as  shall  be  just ;  and  the 

<  Lords  reserve  all  questions  as  to  expenses.' 


Judgment 


Lord  FuUeHoUf  Ordinary.  Act.  Dean  ofFac,  ^ Hope, J  PtUerson. 

Penney,        John  CuUen,  W.  S.  and  Henry  Todd,  W.  S.  Agents. 

« 


Alt.  ray. 
S,  Cloi 

c. 
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JOHN  WALLACE 

affainst 

ALEXANDER  HUME. 

Process. — Jurisdiction.-^Statute,  10.  Geo.  IV.  c.  58. — CUor 
Hon  of  a  defender  under  the  above  statute  found  to  be  irregular^  ui 
respectj  that  while  the  complaint  proceeded  upon  an  account^  it  was  net 


*  Hiis  day  the  Lord  President  stated,  that  he  wished  to  intimate  to  practitioDen 
generailyi  that  the  Court  experienced  Terj  great  inconTenience  from  the  manner  in 
vhich  i^pendicea  to  records  were  printed ;  that  one  party  asked  to  print  document^ 
and  then  the  other ;  that  they  accordingly  printed  them  separately,  and  that  the  Coart 
had  thus  great  difficulty  in  finding  them  for  reference  ;  that  it  would  he  much  better 
if  agents  would  concert  before  printingi  and  put  the  documents  together  in  one  pi- 
per, in  the  order  of  time,  with  proper  titles.  For  example,  if  a  letter  were  printed, 
the  answer  should  follow  it,  and  k>e  stated  to  be  so ;  and  that  every  appendix  tboo\d 
be  properly  lettered.  That  due  attention  to  an  arrangement  of  this  nature  would  be 
of  great  advantage  to  the  parties  themselves. 
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stated  t/uxt  ^  a  copy  of  the  accaunf  ioom  therewith  served^  and  the  de^  3  July  1885. 
cree  accordingly  suspended^  notwithstanding  the  datue  in  the  act^  de*    ^^"^V^*^ 
elating  that  the  proceedings  under  it  shall  not  be  subject  to  review  on  jjume*  ^' 
the  ground  of  informality^ 

By  statute  10.  Geo.  IV.  c.  55,  (Small  Debt  Aet,)  it  is  enacted  under  Narrative. 
sect  8,  that  all  causes  and  prosecutions  shall  proceed  ^  upon  sum- 

<  mons  or  complaint,  agreeably  to  the  form  in  schedule  A  subjoined 
^  to  the  act,  stating  shortly  the  origin  of  the  debt  or  ground  of  ac- 

<  tion,'  &C. ;  <  and  a'oopy  of  the  said  summons  or  complaint,  with  the 

<  citation  annexed,*  and  also  a  copy  of  the  account,  if  any,  shall  be 
^  senred  at  the  same  time  by  the  Sheri£^officer  on  the  defender*' 

Schedule  A  contains  this  form  of  citation : 

*  Citation  for  defender, 

<  »  defender,  above  designed,  you  are 

*  hereby  summoned  to  appear  and  answer  before  the  Sheriff  in  the 

<  matter,  and  at  the  time  and  place,  and  under  the  certification  set 

<  forth  in  the  above  copy  of  the  summons  or*complaint  against  you* 

<  This  notice  *  served  upon  the  day 
« of                       188          by  me, 

Sheriff-officer.' 

The  word  notice  has  an  asterisk,  referring  to  an  addition  on  the 
margin  in  these  words :  <  *  (If  there  is  an  account,  the  officer  must 

<  serve  a  copy  of  it  along  with  the  copy  of  the  summons  or  com- 
'  plaint,  and  add  here,  <  with  a  copy  of  the  account')' 

It  is  further  enacted  under  sect.  18»  that  no  *  decree  given  by 
^  any  Sheriff,  in  any  cause  or  prosecution  raised  under  the  autho- 

<  rity  of  this  act,  when  the  Sheriff  shall  not  have  ordered  any  plead- 

<  ings,  arguments,  minutes  or  evidence  to  be  reduced  to  writing, 

*  shall  be  subject  to  advocation,  suspension  or  appeal,  or  any  other 

*  form  of  review  or  stay  of  execution  other  than  herein-before  pro^ 

*  vided,  either  on  the  merits,  or  on  account  of  any  omission  in  the 

<  proceedings,  or  of  any  irregularity  or  informality,  or  any  ground 

<  or  reason  whatever,  excepting  only  an  appeal  on  the  ground  of  cor- 

<  rnption,  or  malice  and  oppresrion  on  the  part  of  the  Sheriff,  to  the 

<  next  Circuit  Court  of  Justiciary,  or  where  there  is  no  Circuit 

*  Court,  to  the  High  Court  of  Justiciary  at  Edinburgh*' 

Alexander  Hume  summoned  John  Wallace  before  the  Sheriff  of 
Orkney  under  the  above  act,  the  copy  of  the  summons  or  complaint 
served  setting  forth,  <  That  John  Wallace,  defender,  is  owing  to  the 

<  complainer  the  sum  of  L.3 :  7  :  8  sterling,  per  account  produced.' 
The  messenger^s  execution,  after  stating  that  the  defender  had  been 
duly  summoned,  bore,  <  This  I  did  by  leaving  a  full  copy  of  the 

VOL.  X.  8  F 


808 


DECISIONS  OF  THE 


No.  157. 


Wallace  v, 
Hume. 


3  July  1835.  <  above  summons  or  complaint,  with  a  dtation  thereto  annexed,  and 
'  a  copy  of  the  account  for  the  said  defender,  personally  appre* 
*  bended.' 

Decree  having  passed  in  absence,  the  proceedings  were  brought 
under  review  of  this  Court  by  two  successive  bills  of  suspension. 
In  the  first  bill  it  was  stated,  that  although  the  summons  served  on 
the  complainer  appeared  to  have  for  its  ground  of  action  an  account, 
yet  no  copy  of  the  account  was  ever  served  upon  the  suspender. 
The  only  paper  served,  besides  the  copy  of  the  sunmions,  was  a 
small  slip  of  paper,  contiuning  the  gross  amount  of  the  sum  pursued 
for,  and  referring  to  an  account  alleged  to  be  due  by  the  suspender, 
and  said  to  have  been  handed  to  him  upwards  of  twelve  years  aga 
The  Lord  Ordinary  having  considered  the  first  bill,  with  answer§, 

<  refused  the  bill,'  with  expenses ;  observing,  in  a  note,  <  The  only 

<  averment  on  which  the  suspension  can  be  rested,  viz.  that  no  copy 
^  of  the  account  was  served  on  the  suspender,  is  refuted,  partly  by 
^  his  own  admission,  and  utterly  by  the  execution  of  the  messenger.' 

In  a  second  bill,  Wallace  founded  on  the  reduction  of  the  mes* 
senger's  execution  recently  brought,  and  stated  as  an  objeetion  to 
the  citation  served  on  him,  that  the  copy  citation  served  on  him  ifid 
not  bear,  in  terms  of  the  formula  in  schedule  A,  that  this  notice, 
^  \Ath  a  copy  of  the  account,'  had  been  served.  The  citation  left 
was  therefore  defective  in  the  statutory  requisites,  as  the  oflBcer  had 
omitted  to  state  in  the  citation  that  a  copy  of  the  account  was 
therewith  delivered. 

The  suspender,  in  support  of  his  objection,  and  of  the  powers  of 
this  Court  to  take  cognisance  of  and  correct  any  deviation  fronn  the 
provisions  of  the  statute,  referred  to  the  case  of  Brown  r.  Rich- 
mond and  Co.  16th  Feb.  1833,  Fac,  Coll.;  where  the  Court  held, 
that  when  a  citation  under  the  Small  Debt  Act  is  irregular,  and 
contrary  to  the  provisions  of  the  act,  the  decree  may  be  suspend* 
ed ;  and  pleaded  further,  that  though  the  execution  was  ex  fiide 
correct,  he  was  not  precluded  from  objecting  to  the  citation ;  Holmes 
V.  Reid,  4th  March  1829. 


Pursuer's 
Pleas. 


Respondent's 
Pleas. 


Answered — 1^/,  The  objection  is  one  of  informality,  and  barred 
by  section  18.  of  the  act.  2(/,  It  was  obviated  by  the  suspender^s 
admission  and  the  execution.  Silj  The  statute  itself  does  not  en- 
join that  the  citation  shall  bear  that  a  copy  of  the  account  was  left. 
4/A,  In  the  case  of  Brown,  an  account  had  been  libelled ;  but  no  ac- 
count was  mentioned  in  the  citation  or  execution  as  Iiaving  been 
left,  and  no  account  was  delivered  to  the  defender,  or  produced  in 
process.  5^A,  The  execution  here  did  bear  that  a  copy  of  the 
account  had  been  left,  and  that  was  probatio  probata  till  set  aside ; 
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Ersk,  Princip.  \y,  2.  2 ;  and  no  saspension  can  pasB  on  the  groiind  3  July  1835. 
of  error  in  the  citation  copy  of  a  summons,  until  the  execution  has     ^^^v^^ 
been  reduced ;  Holmes  v.  Reid.  H^JlT ""' 

The  Lord  Ordinary  reported  the  bill  and  answers  to  the  Court,  Lord  Ordi- 
with  this  note :  «  The  Lord  Ordinary  reports  this  case,  partly  be-  ""'y'*  Note. 
cause  it  concerns  the  practical  administratioD  of  a  statute  as  to 
which  it  is  very  desirable  that  the  rules  should  be  authoritatively 
fixed,  and  partly  because  the  suspender,,  who  is  on  the  poor's  roll, 
submits  that  he  ought  to  be  allowed  to  have  the  opinion  of  the 
Court  as  speedily  as  possible. 

<  There  are  only  two  particulars  as  to  which  this  bill  differs  from 
the  first  one.  1.  A  reduction  has  been  instituted  of  the  exeeution 
and  decree.  2.  It  is  now  stated  that  the  citation  given  to  the  de- 
fender, which  is  said  to  be  produced,  does  not  bear  that  a  copy  of 
the  account  vras  served  upon  him.  It  is  liot  supposed  that  these 
circumstances  are  of  much  importance  in  a  suspension.  The  sus- 
pender's remedy  under  the  reduction  will  be  reserved  to  him ;  and 
though  the  paper  produced  be  assumed  to  be  the  copy  of  the  ci- 
tation left  for  the  defender,  and  says  nothing  as  to  any  account, 
it  is  contradicted  by  the  execution^  which  bears  that  a  copy  of  the 
account  was  served.^ 

The  Lords  passed  the  bill,  upon  juratory  caution.  Judgment 

Lord  Medwyn. — This  ease  differs  materially  from  the  case  of  Opinion  of 
Brown.  There,  the  claim  had  been  stated  to  be  contained  in  an  ac»  ^^'^- 
count;  and  the  complainer  should  have  had  the  account  written  up- 
on a  separate  slip,  and  served  on  the  defender,  and  this  should  have 
been  stated  in  the  execution.  The  Court  were  correct  in  holding 
that  the  provisions  of  the  act  had  not  been  complied  with.  Here, 
the  account  was  served  along  with  the  claim,  and  it  is  so  stated  in 
the  execution.  The  only  objection  is,  that  it  is  not  also  mei^tioned 
in  the  copy  citation  on  the  defender.  Now,  as  to  this  alleged  infor- 
mality in  the  copy  served,  it  is  important  to  observe,  that,  in  the 
statute,  there  is  a  clause  declaring,  that  no  decree  shall  be  null  in 
respect  of  any  informality ;  and  if  effect  be  given  to  that  clause,  it 
should  seem  that  the  omission  to  notice  the  account  in  the  citation, 
(it  having  been  actually  served,  and  so  stated  in  the  formal  execu- 
tion,) is  a  mere  informality,  which  is  covered  by  that  clause. 

It  is  true  there  is  a  schedule  annexed  to  this  act,  pointing  out 
that  when  an  account  is  served  upon  the  defenders,  it  should  be 
mentioned  in  the  copy  citation ;  but  it  is  not  said  in  this,  as  it  is  in 
many  acts,  that  the  schedule  shall  form  part  of  the  enactment;  and 
although  it  is  enacted  that  the  complaint  shall  be  conform  to  sche- 
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3  July  1835.  dale  A,  it  is  not  said  that  the  copy  citation  shall  be  conform  to  said 
schedule. 

Upon  the  whole  I  am  of  opinion  that  the  provisions  of  the  act 
have  been  fully  complied  with,  by  service  of  an  account,  although 
this  was  not  noticed  in  the  copy  citation* 

Lord  Jiiftice-Clerk. — The  view  now  taken  would  run  counter  to 
our  decision  in  the  case  of  Brown  and  Richmond,  where  we  beU 
that  the  parties  must  be  brought  formally  into  Court  Now,  I  doabt 
if  this  objection  has  been  removed,  or  if  the  defender  was  brought 
properly  before  the  Court  The  proviso  in  the  act  is,  that  a  copy 
of  the  complaint  shall  be  left,  with  a  copy  of  the  citation  annexedL 
The  form  of  the  citation  is  given  in  the  schedule,  and  it  demands 
the  same  attention  as  the  execution.  The  act,  of  which  schedule 
A,  and  all  contained  in  it,  forms  a  part,  points  out,  that  if  there  be 
an  account,  the  officer  must,  in  the  copy  of  citation  left,  set  forth 
the  service  of  the  notice,  <  with  a  copy  of  the  account'  The  exe- 
cution may  be  correct,  but  the  citation  is  defective ;  and  the  objec- 
tion is  thus  clearly  within  the  principle  of  Brown  and  Richmond* 
As  the  Sheriff  acts  in  this  matter  as  the  creature  of  statute,  the 
provisions  of  that  statute  must  not  be  evaded,  but  strictly  complied 
with. 

Lord  Meadawbank* — From  the  decision  in  the  case  of  Brown  «. 
Richmond,  I  was  satisfied  that  this  party  had  not  been  brought  for- 
mally into  Court  Lord  Moncreiff  agreed  with  the  majori^  in 
that  case.  The  statute  specially  provides  and  refers  to  a  schedule, 
which  schedule  contains  words,  shewing  that  something  must  be 
done — a  form  complied  with — which  was  not  attended  to  in  this  d- 
tation ;  and  therefore  this  citation  was  informal,  not  being  the  sort 
of  citation  which  the  act  expressly,  and  as  we  must  hold,  impera- 
tively, enjoins. 

Lord  Gknke  agreed  with  the  Lords  Ju8tice«'Cleric  and  Meadow- 
bank. 


Lord  Qnlioarj^  CoMwm,         For  SuspcDd«r»  Beiif.  A  JhU.  Vqf  Bespondcsti 

A>  jMkian,  Jokn  Bost,  S.  &  C  sad  fFiUiam  Murray,  &  S.  C  Agea^ 

T*  Clerk. 

R. 
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SANDEMAN 

agdmt 

SHEPPARD  AKD  MACANDREW. 

Procbs8.'^Bankrupt« — Expenses.-^  fF%ere  a  party  to  a  cause  has 
been  sequestrated  pendenU  lUe^  Ms  thtstee^  in  sistmg  himself,  is  not 
entiOed  to  stipulate  that  the  sequestrated  estate  shall  not  be  liable 
in  JiM  payment  qfthe  expenses  previously  incurred. 

Samdeman,  liaviBg  reclaimed  against  a  judgment  of  the  Lord  Ordi- 
nary, became  bankrupt,  and  his  estates  were  sequestrated,  Mr 
Low  was  chosen  trustee,  and  his  appointment  confirmed*  The 
Court  thereafter  appointed  Mr  Low  to  state,  within  fourteen  days, 
whether  he  intended  to  sist  himself  in  the  action.  A  minute  for 
Mr  Low  was  this  day  moved,  in  which  he  stated,  that,  in  obe* 
dience  to  the  above  order,  <  he  now  begged  leave  to  sist  himself  as 

*  pursuer  in  the  present  action,  but  with  and  under  this  stipulation, 

<  that  neither  the  trustee,  nor  the  sequestrated  estate  which  he  re- 

*  presents,  should  be  liable  in  full  payment  of  the  expenses  incur- 

*  red  by  the-  defenders  previous  to  the  date  of  the  sequestration,  in 

<  the  event  of  the  action  being  dismissed,  and  of  the  defenders  being 
*'  found  entitled  to  expenses/ 

Butheffiardf  for  the  defenders,  objected  to  the  terms  of  the  minute. 

The  Court,  holding  that  Mr  Low  was  not  entitled  to  adject  the  judgment, 
stipulation  therein  contained,  but  must  sist  himself  without  qualifi- 
cation, or  not  at  all,  unanimonsly  agreed  in  ordering  the  minute  to 
be  withdrawn* 

Act  iRntseU,  Alt.  Ruiheffurd*  Jama  Bennei  and  JEneas  M'Bean,  Agents. 

D.  Cferk. 

c. 


812  DECISIONS  OF  THE  No.  IM. 
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No.  CLIX.  ^h  July  1835. 

ARTHUR  GIFFORD  of  the  Royal  Navy,  and  Mandatary, 

offainst 

ARTHUR  GIFFORD  of  Busta. 

Service. — Competition  of  Brieves. — Proof. — 1.  &2.  Geo.  IV. 
c.  38. — A  party  to  a  service  before  the  Junior  Lord  Ordinary^ 
under  the  above  statute,  brought  a  reduction  of  the  verdict,  on  tin 
ground  that  it  was  contrary  to  evidence  ;  and  further  pleaded  that 
there  was  not  sufficient  evidence  before  the  jury  to  instruct  the  doom 
of  the  other  party,  while  there  was  sufficient  evidence  before  tlie  jury 
to  instruct  his  own  claim  ;  the  record  was  closed  upon  this  plea,  telus 
he  moved  for  leave  to  adduce  further  evidence, — motion  refused  he 
statu. 

NarratWe.  In  April  1831  the  punuer  purchased  a  brieve  from  Chancery  for 
serving  himself  heir  in  general  to  Thoobas  Gifford  of  Basta,  address- 
ed to  the  Sheriff  of  Orkney  and  Zetland.  The  brieve  was  execu- 
ted edictally  in  January  1832.  The  defender  having  heard  of  the 
intended  proceeding,  appeared,  by  his  agent,  at  the  court  of  serrice 
at  Lerwick,  on  3d  February  1832,  and  gave  in  objections,  where- 
upon the  court  was  adjourned  till  the  first  Tuesday  of  April.  The 
pursuer,  without  notice  to  the  defender,  took  out,  and  ezecated 
edictally,  a  second  brieve  of  the  same  description,  addressed  to  the 
Magistrates  of  Canongate,  dated  24th,  and  executed  25th  February 
1832.  The  pursuer's  agent,  on  being  applied  to,  refused  to  abide 
by  one  or  other  of  these  brieves. 

The  defender  took  out  and  executed  a  competing  brieve,  address- 
ed to  the  Magistrates  of  Edinburgh,  dated  and  executed  7th  March 
1832,  and  instantly  thereafter  presented  an  advocation  of  all  the 
three  brieves,' for  the  purpose  of  having  them  tried  before  the  Junior 
Lord  Ordinary  of  the  Court  of  Session,  in  terms  of  the  1st  and  2d 
Ge«.  IV.  c.  38.  The  advocation  was  opposed  in  the  Bill-Chamber, 
but  the  bill  was  passed ;  and  the  letters  having  been  expede,  and  call- 
ed in  Court,  the  advocation  was  remitted  to  Lord  Moncreiff.  I^^e 
parties  obtained  a  general  diligence  for  recovery  of  writings,  and  a 
commission  to  examine  old  and  infirm  witnesses  in  Zetland,  under 
which  a  number  of  old  witnesses  were  examined. 
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A  court  of  service,  for  trial  of  the  competing  brieves,  was  consti-  4  July  1835. 
tuted,  on  9th  Noyember  1832,  before  Lord  Moncreiff.  and  the  trial    ^^^y^^ 
proceeded  before  his  Lordship  and  a  jury  of  fifteen  professional  men.  Mandatary  v. 
After  various  adjournments  and  diets  of  proof,  the  proceedings  of  Giffbrd. 
the  Court  terminated  by  a  verdict  in  &vonr  of  the  defender,  and 
serving  him  nearest  and  lawful  heir  in  general  to  his  great-grand- 
JBkther,  Thomas  Grifford  of  Busta. 

The  pursuer  thereafter  brought  a  reduction  of  the  defender's 
service,  on  the  ground  of  alleged  informalities,  and  of  the  verdict 
being  contrary  to  evidence.  Among  other  pleas,  the  pursuer  stated 
the  following :  <  The  verdict  and  service  now  challenged  are  erro- 

<  neous,  and  ought  to  be  reduced,  in  respect  there  was  not  sufficient 
'  evidence  before  the  jur}^  to  instruct  the  claim  of  the  defender,  or 

<  prove  that  he  was  the  nearest  lawful  heir  in  general  of  the  late 
*  Thomas  Gifford :  the  defender's  claim  was  disproved,  while  there 

<  was  sufficient  evidence  before  the  jury  instructing  the  claim  of  the 

<  pursuer,  and  proving  that  he  was  the  nearest  heir  in  general  of 

<  Thomas  Gifford.' 

After  the  record  had  been  closed,  the  pursuer  moved  the  Lord 
Ordinary  that  he  might  be  allowed  to  adduce  new  and  further  evi- 
dence in  addition  to  that  laid  before  the  jury.  The  Lord  Ordinary 
reported  the  point  to  the  Second  Division,  pronouncing  this  inter- 
locutor, with  the  subjoined  note : 

*  The  Lord  Ordinary  having  considered  this  case,  in  reference  to  i^rd  Ordi. 
a  motion  by  the  pursuers  to  be  allowed  to  adduce  new  evidence  ""'7*'  '"^^''' 
at  once,  and  independently  of  the  import  of  the  proof  already 
taken,  appoints  both  parties  to  print  the  record,  and  lodge  the 
same  in  the  Lords'  boxes  of  the  Second  Division  of  the  Court, 
with  a  view  to  reporting  the  same  on  Tuesday  next;  and  grants 
warrant  accordingly  for  enrolling  the  same  in  the  Inner-House 
Rolls.' 

Note. — <  If  the  Lord  Ordinary  had  disposed  of  this  case  himself.  Note. 
he  would,  in  all  probability,  have  considered  the  motion  for  addi- 
tional evidence  as  he  would  a  motion  for  a  new  trial,  and  would 
not  have  acceded  to  it  at  once,  or  until  he  had  been  satisfied  that 
the  verdict  could  not  be  maintained  upon  the  evidence  on  which 
it  rests.  It  surely  deserves  great  consideration  whether  such  a 
verdicty^in  a  competition, — before  a  fair  jury, — directed  by  a 
Supreme  Judge,  is  to  be  so  little  regarded  as  that  new  evidence  is 
to  be  let  in  against  it,  and  the  whole  case  thrown  loose  again,  as 
a  matter  of  course,  at  the  pleasure  of  either  party ;  especially  if  it 
be  the  feet,  (as  is  sometimes  said,  though  not  without  strong  con- 
tradiction,) that  the  case  of  Anderson,  13th  June  1834,  was  in- 
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4  July  1835.  <  tended  to  establish  that  such  new  eyidence  must  always  be  taken 
^'^V^^     *  on  commission,  and  can  never  be  submitted  to  another  jury. 
Mwdate^^.       *  ^"*»  though  the  Lord  Ordinary  states  these  views  as  explaiub- 
GiffortL  <  tory  of  his  reason  for  reporting,  he  must  add,  that  this  point  was 

<  not  regularly  debated  before  him.' 


Purauer*! 
Pleas. 


The  pursuer,  in  support  of  the  demand,  pleaded — That  he  was  in 
the  same  situation  as  in  the  review  of  a  decision  of  an  inferior  court, 
in  which  he  would  be  entitled  to  new  proof  to  bear  out  a  new  plea. 
In  the  case  of  services  the  rules  of  the  Jury  Court  cannot  apply. 
In  reductions  proof  has  always  been  allowed ;  Galbreath,  4. 5.  ^  iX 
734)  in  which  there  were  counter  brieves ;  and  12.  &  D.  Sf  B. 
421. 


Defender*8 
Fleas. 


The  defender  pleaded^  that  he  was  entitled  to  have  the  case 
considered  on  the  pursuer's  first  plea  in  law,  previous  to  his  being 
allowed  new  proof.  He  had  a  jus  qusesitnm  in  the  verdict;  and  it 
was  not  averred  that  the  pursuer  had  evidence  now  which  he  could 
not  have  adduced  before  the  jury. 


Opinion  of 
Court. 


Lord  Justice'Clerk.'^So  long  as  the  pursuer  does  not  abandon 
first  plea,  I  cannot,  hoc  statu,  entertain  this  proposal.  The  verdict 
was  pronounced  after  a  long  investigation,  in  the  course  of  which 
ample  opportunity  was  afforded  for  the  parties  to  see  what  proof  they 
would  require ;  and  they  must  then  have  been  satisfied  with  the  evi- 
dence adduced,  else  a  demand  would  have  been  made  for  time  to 
bring  forward  further  evidence ;  but  the  proof  being  closed,  a  ver* 
diet  was  returned  in  this  competition.  I  think  we  cannot  disr^ard 
that  verdict,  and  allow  additional  evidence ;  and  I  shall  reserve  my 
opinion  as  to  the  oompetency  of  adducing  additional  evidence,  nntil 
we  have  an  application  for  such  brought  forward  in  a  proper  shape. 
The  Lord  Ordinary's  note»  in  the  case  of  Anderson,  Idth  June 
1834,  embraces  a  clear  view  of  the  law  on  this  point  We  con- 
sidered the  course  there  pointed  out,  in  regard  to  taking  additional 
evidence,  most  consonant  with  sound  discretion. 

Lord  Gknlee. — I  am  most  clearly  of  the  same  opinion.  The  com* 
petition  of  brieves  is  the  proper  and  true  process  for  trying  the  right 
to  an  estate.  The  service  is  the  most  solemn  of  all  res  judicatae. 
Can  you  then,  upon  a  general  assertion  that  new  evidenee  is  desir- 
ed, allow  a  proof  at  large  ?  If  a  party  offered  to  instruct  that  a  cer- 
tificate founded  on  was  false  or  forged,  er  if  he  could  shew  any  im- 
portant £act  noviter  veniens  ad  notitiam,  I  do  not  mean  to  say  he 
ought  to  be  ezdaded  from  that 
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Lofd  MeadawbanL — I  am  against  the  motion  hoc  statu.  4  July  1835. 

Lord  Medtoffn. — The  chief  difficulty  I  have  in  the  case  is,  that  I  l^^'^'^^^^j' 
do  not  see  distinctly  what  the  offer  of  proof  is,  and  therefore  I  can-  Mandatary  o. 
not  accede  to  the  demand  hoc  statu.  Every  verdict  of  an  inquest  Gifford. 
must,  I  think,  be  subject  to  challenge.  Neither  the  act  of  Geo.  IV,  opinion  of 
nor  the  act  establishing  jury  trial,  make  any  change  upon  the  ori-  Court. 
ginal  form  of  that  peculiar  process;  and  by  the  recent  act  abolish- 
ing the  court  of  macers,  there  is  an  express  reservation  of  the  for- 
mer power  of  review.  It  is  no  doubt  true  that  the  defender  has  a 
jus  qusesitum  in  the  verdict  and  retour  till  it  is  set  aside ;  but  that 
does  not  advance  the  matter  much ;  for  the  question  still  is,  by  what 
procedure  is  it  to  be  reviewed?  Upon  the  original  evidence  alone, 
or  may  additional  evidence  be  adduced  to  establish  the  pursuer's 
claim,  and  disprove  his  opponents  ?  Before  yielding  to  the  request, 
however,  I  would  require  to  be  informed  what  the  new  proof  i% 
and  why  it  had  not  been  adduced.  It  is  important,  however,  in 
considering  the  present  demand  for  leave  to  adduce  further  evidence, 
that  there  has  been  no  instance  in  the  reduction  of  any  service, 
upon  a  competition  of  brieves,  of  new  evidence  having  been  recei- 
ved, and  that  it  is  only  in  the  reduction  of  services  in  absence  that 
additional  proof  has  been  allowed.  At  the  same  time,  I  cannot  say 
that  I  am  satisfied  that  it  would  be  incompetent,  in  a  reduction  of 
a  service,  even  upon  a  competition,  to  exclude  additional  proof,  if 
it  could  be  shewn  tliat  it  had  not  been  improperly  withheld  before. 
The  object  ought  to  be,  to  ascertain  who  truly  is  the  right  heir;  and 
if  it  be  competent  at  any  time  to  adduce  additional  proof,  I  think  it 
would  be  a  hardship  to  compel  the  pursuer  to  go  into  his  first  plea, 
if  he  is  unwilling  to  rest  upon  it. 

'  The  CoHTty  hoc  statu,  refused  the  motion  for  additional  proof.       Judgment 

Lord  Ordinary,  CoMurun  Act.  J2tf/&rr/krd,  6.  B$IL  Alt  Zkan  ofFmc. 

(Hope,)  G.  Napier.  Thes.  Banken,  S.  S.  C.  G.  J*  XT.  Napier^  W.  S. 

Agents.        Jt,  Clerk. 

R. 
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No.  CLX. 


4th  Jufy  1835. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


OFFICERS  OF  STATE 
•       against 

EARL  OF  STIRLING. 

Service. — Peoof. — Commissioh. — EhMy  that  where  additional  evi- 
dence is  aUawed  in  support  ofi  or  toith  a  view  to  imptiffn  a  senAce^ 
the  proof  aught  to  be  taken  by  commission. 

The  Officers  of  State  brought  a  reduction  of  a  service  in  absence, 
in  £eiTonr  of  the  Earl  of  Stirling,  and  both  parties  applied  for  leave 
to  adduce  further  evidence. 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the  sub- 
joined note :  <  Having  considered  this  record,  in  reference  to  a 
motion  made  by  each  party  for  farther  evidence,  before  deter- 
mining in  what  form  the  evidence  is  to  be  taken,  appoints  both 
parties  to  print  the  record,  and  lodge  the  same  in  the  Lords'  boxes 
of  the  Second  Division  of  the  Court,  with  a  view  to  reporting  the 
same  on  Tuesday  next,  and  grants  warrant  accordingly  for  en- 
rolling the  same  in  the  Inner- House  Rolls. 
Note. — <  The  case  of  Anderson,  Idth  June  1834,  is  reported  so 
as  to  convey  the  impression  that  the  Second  Division  of  the  Court 
intended  to  lay  it  down  as  a  general  rukj  that  whenever  additional 
evidence  should  be  brought  forward  in  the  reduction  of  a  service, 
it  should  be  taken  on  commission,  and  not  before  a  jury.  On  the 
other  hand,  it  has  been  stated,  that  no  such  general  rule  was  meant 
to  be  established.  This  is  a  point  on  which  the  Lord  Ordinary 
thinks  it  his  duty  to  consult  the  Court,  especially  as  the  expe- 
diency of  such  a  rule  has,  since  the  report  of  the  case  of  Toshie- 
law,  been  much  questioned.  It  will  be  observed,  that,  in  the  pre- 
sent case,  there  is  a  charge  of  forgery  or  febrication  of  writings, 
proper  jury  question.' 


At  the  advising,  the  defender  referred  to  Bell,  14th  April  1819, 
2.  Murr. 


Opinion  of 
Court. 


Lord  Justice- Clerk. — The  Lord  Ordinary  has  not  found  whether 
new  proof  ought  to  be  allowed ;  but  it  will  be  observed  that  this 
was  a  service  in  absence.  He  merely  reports  the  cause  as  to  the 
mode  of  proof;  and  my  opinion  is,  that  if  further  proof  be  allowed, 
it  ought  to  be  by  commission. 
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lard  Glenlee  was  understood  to  agree.  4  July  1835. 

Lard  Meadowbanh. — I  think  that  the  circumstance  of  the  service    '^^■y'^^ 
having  been  in  absence  makes  a  difference  as  to  the  mode  in  which  ^^^'  ^i 
the  new  proof  may  be  taken*     In  the  redaction  of  a  service  upon  of  Stirling. 
a  competition,  tried  before  a  special  jury  and  the  Lord  Ordinary,  Qpinjon  of 
I  would  be  against  any  trial  by  a  jury.  -    Court. 

Lord  Medun/n. — If  farther  proof  is  to  be  adduced,  X  agree  that 
it  ought  to  be  taken  by  commission.  It  would  be  strange,  as,  for 
instance,  in  the  case  of  Gifford,  tried  by  Lord  Mon6reiff  and  an 
intelligent  jury  of  professional  men,  and  decided  after  months  of 
deliberation,  and  involving  such  a  chain  of  evidence,  nice  and  intri* 
cate,  to  send  such  a  case  to  be  tried  before  a  jury  of  twelve  men  se« 
lected  by  ballot,  who  might  probably,  at  one  sitting,  be  called  upon 
to  dispose  of  the  case,  and  under  the  direction  of  a  judge  with  little 
time  to  consider  the  difficult  questions  which  might  arise  in  the 
course  of  the  trial.  How  could  such  a  case  as  that  of  Polmood, 
where  the  pedigree  of  the  claimant  was  to  be  traced  for  two  cen** 
turies,  of  course  to  be  deduced  chiefly  from  written  evidence,  have 
been  reviewied  by  a  jury  trial  in  the  modern  fashion  ?  The  ancient 
assize,  which  reviewed  a  verdict  of  assise,  was  constituted  in  a  very 
different  manner. 

The  Court  remitted  to  the  Lord  Ordinary,  with  a  finding,  that  if  Judgment. 
further  proof  be  allowed  it  ought  to  be  taken  by  commission  • 

liOrd  OrdinsTy,  Cockbum.         Act.  Sol,"  Gen.  fCumHghame,J  Ivory,         Alt.  JtulA^« 
furdf  A,  Anderson*  Mod,  M*Kenxie,  W.  S.  Eph.  Lockhart,  W.  S.  Agents. 


T.  Clerk. 


R. 
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No.  CLXI.  7th  July  1835. 

JAFFRAY 
offainst 

CARSWELL 

Paocess. — ^^Decree  in  absence. — Expenses. — Act  of  Sederunt 
12th  Nov.  1825. — 7%e  Sheriff^clerh  has  not  power  to  refuse  to  re^ 
ceive  a  petition  to  be  reponed  against  a  decree  in  absence^  on  the 
ground  that  the  sum  offered  to  be  consigned  is  insufficient^  but  must 
leave  the  same  to  be  judged  of  by  the  Sheriff* 
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Ja£Phiy  n. 
Csnwell. 


7  July  183&  In  an  action  brought  before  the  Sheriff  of  Lanarkshire,  at  the  in- 
stance of  the  respondent,  CarsweU,  against  the  suspender,  Jafiay, 
decree  was  pronounced  against  the  defender,  in  absence,  (ibtk 
March  1885,)  the  amount  decerned  for  being  L.22 :  15 : 6  of  prio- 
cipal,  and  L.1 : 1 : 8  of  expenses.  Before  extract,  Jaffray  applied 
to  the  Sheriff  to  be  reponed  against  the  said  decree,  *  on  eoinig* 
^  nation  of  such  a  small  sum  as  will  be  sufficient  to  oorer  the  fn> 
*  suer's  agent^e  account  of  expenses  attending  the  Court  at  taking 
<  the  decree,'  &c  which,  it  was  alleged,  in  such  a  case  as  the  pre- 
sent, amounted  to  Ss.  This  petition,  with  the  defences,  was  lodged 
by  Jafiiray  in  the  hands  of  the  Sheriff-clerk,  who  refused  to  accept 
less  than  the  whole  expense  of  process ;  and  thereafter  (2dth  April) 
the  decree  was  extracted,  the  dues  of  extract,  in  addition  to  the  siuns 
decerned  for,  amounting  to  6s«  6d. 


Lord  Ordi- 
nary's Inter- 
locutor* 


Note. 


Jaffray  brought  a  suspension  of  a  charge  on  this  decree,  when 
the  Lord  Ordinary  pronounced  this  interlocutor,  adding  a  note: 

*  The  Lord  Ordinary,  having  considered  the  bill  and  ausven, 
remits  to  the  Sheriff  to  repone  the  suspender,  on  his  paying  to 
the  respondent  the  sum  of  L.3,  8s.  of  expenses  of  raising  £li- 
gence  and  of  answering  the  bill,  and  consigning  with  the  derk 
the  sum  dne  under  the  act  of  Sederunt,  and  decerns/ 

Note^ — <  Since  the  derk  is  said  to  have  claimed  too  much,  itm 
the  duty  of  the  suspender  to  have  applied  to  the  Sheriff,  instead 
of  obliging  the  charger  to  do  diligence,  and  then  attempting  to 
take  the  opinion  of  this  Court  at  once  on  the  clerk's  demand;  (see 
Murray i  22d  Dec.  1826.)  What  the  sum  to  be  consigned  is,  the 
Lord  Ordinary,  who  does  not  know  the  table  of  fees  for  the  coun- 
ty of  Lanarkshire,  cannot  say ;  and  even  though  he  could,  he 
would  not,  because  he  thinks  that  this  is  a  matter  which,  in  the 
first  instance,  is  peculiarly  for  the  Sheriff,  especially  as  the  gen^ 
ral  practice  of  his  Court  is  challenged,  and  the  complaint  is  pro- 
fessed to  be  made  on  public  grounds.  The  Lord  Ordinary  will 
only  observe,  that  when  the  suspender  quotes  the  hst  part  of  sec- 
tion 2«  of  cap.  5,  he  stops  at  the  word  decree^  whereas  the  danse 
directs  consignation  of  the  expense  of  the  decree  or  procedure! 


Suspender's 
Flea, 


Jaffiray  reclaimed,  and  fkadedr^T^hBi  by  the  Act  of  Sederunt  re* 
felrred  to,  two  remedies  were  provided  in  regard  to  decrees  in  ab- 
sence, viz.  L  That  in  the  case  of  a  decree  in  absence,  whiebhas 
been  extracted,  the  whole  expenses  should  be  consigned  before  re- 
poning ;  and,  2.  That  in  the  case  of  an  unextracted  decree,  die  in- 
tention of  the  act  was  to  allow  the  same  to  be  recalled,  on  consigiia- 
tion  of  die  expense  of  soch  decree,  that  is,  of  the  pursuer's  agent's 
fee  for  attending  at  taking  out  the  decree,  amounting  to  Ss. 
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Tbe  words  of  the  enactment,  applicable  to  uneztracted  decreee,  7  Joly  1835. 
are,  (c.  5,  sect  3,)  ^  If  tbe  defender  be  absent  at  the  calling  of  the  ^'^V**'^ 
^  cause,  the  defender  will  not  be  reponed  against  the  decree  In  ab-  canweiL 

<  sence,  until  he  has  consigned,  in  the  hands  of  the  Clerk  of  Cour^ 

*  the  expense  of  such  decree  or  procedure,  as  the  same  has  been 

<  modified,  such  consignation  being  subject  to  the  future  orders  of 

<  the  Sheriff/     In  regard  to  extracted  decrees,  the  words  are,  (c.  18» 
sect.  3.)  <  When  a  decree  has  passed  in  absence,  and  has  been  ez- 

<  tracted,  but  has  neither  been  in  whole  or  in  part  implemented^ 

<  it  shall  be  competent  to  apply  to  the  Sheriff  to  have  the  decree 

<  recalled ;  and  on  consignation,  in  the  hands  of  the  Clerk  of  Court, 

<  of  the  expenses  incurred,  the  Sheriff  shall  have  power  to  stop 

*  execution,  and  to  repone  the  defender,  as  if  decree  had  not  been 

<  pronounced  or  extracted.' 

That  the  present  case  was  regulated  by  the  first  of  these  alt^na- 
tive  provisions,  and  it  had  been  so  understood  in  all  the  other  coun- 
ties in  Scotland*  In  the  only  analogous  case  which  had  occurred 
in  the  Court  of  Session,  that  of  Eyre  v.  Skinner's  Trustees,  22d 
Dec.  1825,  S.  Sf  Z>.  iv.  332^  the  Conrt  reponed  tfie  defenders 
against  a  decree  in  absence,  on  producing  defences  and  paying  the 
expenses  incurred  subsequent  to  the  summons,  thdr  Lordships 
holding,  that  as  the  summons  remained  an  osefiil  and  available  docu- 
ment to  the  pursuer^  the  defender  could  not  be  required  to  pay  the 
expense  of  it. 

The  Court  expressed  an  opinion,  that  tbe  course  followed  had  Opinioo  of 
been  irregular,  and  that  it  was  incompetent  for  tbe  Sheriff-clerk  lo 
refuse  receiving  the  petition,  but  should  have  left  the  matter  to  the 
determination  of  the  Sheriff. 

Lard  GiUies^  afiter  reading  the  words  of  the  act  above  quoted^  said 
— Is  it  the  Sheriff-clerk,  or  the  Sheriff,  who  is  to  have  the  power  of 
reponing  a  party,  under  the  words  of  this  ekiuse  ?  If  it  is  the  She- 
riff-clerk, then  perhaps  he  was  right  in  refusing  the  petition,  and 
giving  out  extract ;  but  if  this  power  was,  by  the  act,  vested  in  the 
Sheriff,  then  the  Sheriff-clerk  had  no  right  to  dispese  of  the  case 
as  he  has  done,  but  ought  to  have  laid  tke  petition  before  the  She- 
riff, so  as  to  have  enabled  him  to  dispose  of  the  case»  If  the  pro- 
insion  had  been  that  the  petition  should  not  be  received  withoat 
consignation  of  the  expenses,  the  case  would  have  been  diSierent. 
This  was  tbe  only  difficulty  which  his  Lordship  felt  in  the  case. 

The  Court  ultimately,  on  the  suggestion  of  Lord  BtigrsLjf  re-  Judgment, 
called  the  interlocutor  of  the  Lord  Ordinary,  and  remitted  the  cause 
to  his  Lordship  to  remit  to  the  Sheriff,  with  power  to  take  into 
consideration  the  petition,  of  date  15th  April  1835,  and  to  dispose 
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7  July  1835.  thereof,  and  determine  what  sum  of  expenses  shall  be  oonsigDed 
by  the  petitioner  before  being  reponed,  and  with  power  also  to  die 

CanweU.  Sheriff  to  determine  the  matter  of  expenses  in  this  Court  between 
the  parties. 

Lord  Cockbum,   Ordinary.        For  the  Adyocator,  DeanofFae.  fHcpcJ  A,  30NA 
Alt.  Rtuherfurd.  Ckas,  Fitfier,  S.  S.  C  and  Jas»  C.  Peddk,  W.  S.  AgenH 

S,  Clerk. 

c. 


FIRST  DIVISION. 

No.  CLXIL  7th  July  ISaS. 

MRS  CAMERON  and  Mandatary 

offaimi 

JAMES  CHAPMAN  and  Mandataby. 

Process.  ^—  Decree  in  Absence,  —  Edictal  Citation.— & 
FEN8B8. — Where  a  decree  has  been  obtained  against  a  party  ebmd 
and  edidaUy  cUedf  mch  party  is  not  required^  as  a  preliminary  sttp 

in  a  reduction  reductive^  to  pay  the  previous  expenses* 

The  pursuer  having  brought  the  present  action  of  reduction  of  ce^ 
tain  decrees  of  constitution,  &c.  in  which,  as  she  was  resident  in 
London,  she  had  been  cited  edictally,  it  was  stated  as  a  prelimiiiaiy 
defence*  that  the  said  decrees  having  been  pronounced  after  rego- 
liEur  citations,  and  after  the  pursuer  had  made  appearance  and  b<ff- 
rowed  up  the  summons,  it  was  not  competent  to  entertain  the  pre- 
sent process  of  reduction  of  those  decreets,  until  the  pursuer  hsst  '^ 
the  first  instance,  paid  the  whole  expenses  incurred  in  the  different 
processes  in  which  the  d^^eets  challenged  have  been  pronounoed 
The  Lord  Ordinary  repelled  the'defence,  and  found  the  defender 
liable  in  expenses,  adding  to  his  interlocutor  the  subjoined  note: 
Lord  Ordi-         Note. — <  Both  parties  declined  any  further  examination  of  tiie 
naiy's  Note.    <  books  of  Mr  Clyne  or  Mr  Manson,  and  rested  on  the  excerpts  al- 
.  <  ready  obtained  *• 

*  The  case  of  Smith,  9th  March  1826,  does  not  apply  to  this  one, 
*  for  there  the  party  was  cited  personally.     Neither  does  that  of 

*  Tbe  excerpti  consisted  of  charges  for  entering  appearance  in  these  processtii  no- 
der  this  title :  •  Clyne,  David's  trustees,  or  Rose,  R.  M.  S.  London,  or  CamcroHy  Hn* 
*  London.* 
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Brackenridge,  80th  May  1884,  for  there,  though  the  eitatioii,  like  7  July  i8S5. 
the  present  one,  was  edictal,  the  Court  had  no  occasion  to  consi-    ^*^V^^ 
der  the  effect  of  such  a  citation,  in  obh'ging  the  party  who  was  Maodtuarrv. 
absent  to  pay  the  cost  before  he  could  proceed  wUk  a  new  action.  Chapman  and 
He  was  reponed  in  the  original  action,  and  the  conditions  of  being  ^^^^i^^*^* 
so  were  regulated  by  act  of  Sederunt. 

<  Here  the  citation  was  edictal,  and  the  party  decerned  against 
in  absence  is  seeking  redress  in  a  process  of  reduction.  The  de- 
fender objects  that  she  must  first  pay  the  costs  of  the  former  pro- 
cess. In  order  to  sustain  this  objection,  he  must  prove  that  the 
pursuer,  or  some  one  acting,  or  authorised  to  act,  as  her  agent, 
was  aware  of  the  action  in  which  the  decree  in  absence  was  pro* 
nounced.  But  the  Lord  Ordinary  does  not  think  that  he  has  done 
so  by  the  excerpts,  which  are  his  only  evidence ;  for  the  articles 
are  entered  in  such  a  way  that  the  interference  of  the  agent  may 
be  ascribed  to  his  acting  for  other  persons  as  well  as  for  the  pur- 
suer.' 

The  defender  reclaimed^  but  the  Court  unanimously  adhered.        judgmenu 

Lord  Cockburrif  Ordinary.  Act.  SM.-Gen,  f Cumnghame. J  Alt  ChrislUon,, 

David  Manson,  S,  S.  C.  and  fFm,  Rennyy  W.  S.  Agents.         B»  Clerk. 


sss 


FIBST  DIVISION. 
No.  CLXIII.  1th  July  1835. 

WARREN  HASTINGS  SANDS 

against 

Dame  ANNA  MARIA  MAKDOUGALL  BRISBANE,  and 
THOMAS  AUSTRALIA  BRISBANE,  Esq. 

Trust. — Entail. — Codicil. — Clause. — Words  in  a.codicil  to  a 
trust-settlemeni  held  to  import  a  special  kgaq^.  (2.)  Circumstances 
in  which,  according  to  the  construction  of  a  series  of  deeds  of  settle- 
ment by  an  entailer,  certain  bequests  were  found  to  be  burdens  on 
the  entailed  estate.  (8.)  Annuities  bequeathed  by  an  entailer  being 
hdd  a  burden  on  the  entailed  esiatey  found,  thai  said  annuities  taere 
payable  out  of  the  rents  de  anno  in  atmum,  and  could  not  be  kept 
up  as  a  burden  against  the  entailed  estate  by  any  heir  in  possession 
who  had  paid  them.    (4.)  Found  that  the  heir  of  entail  in  posses* 
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MH  was  bound  to  pay  the  interest  of  ewns  Jbuiui  a  burden  or  He 
entaikd  estate,  wWund  relief  from  the  succeeding  heirs. 


Narrative. 


The  late  Sir  Henry  Hay  Makdougali  of  Makerston,  Bart  exeeated 
(20th  Jaly  181 1)  a  bond  of  provision  in  fevonr  of  his  two  yonagef 
daughters,  whereby  he  bound  himself  to  pay  to  each  the  prindpal 
sum  of  L.230O5  and  also  to  each  an  annuity  of  L.200,  so  long  as 
they  remained  onmarried.  On  10th  April  1812,  Sir  Henry  ezeen- 
ted  a  strict  entail  of  his  estate  on  his  eldest  daughter,  Anna  Maria, 
now  L^y  Brisbane,  and  the  heirs  whatsoever  of  her  body,  wHm 
failing,  to  his  other  daughters  in  succession,  with  powers  of  altera- 
tion and  revocation.  On  the  20th  August  1823,  Sir  Henry  exe- 
cuted a  trust-settlement  in  favour  of  Warren  Hastings  Sands,  writer 
to  the  signet,  proceeding  on  the  narrative  of  the  powers  resenred 
by  the  entail,  and  further  narrating,  tiiat  *  whereas,  since  execatisg 

<  the  said  disposition  and  deed  of  tailzie,  I  have  expended  large  Bams 

<  of  money  in  making  considerable  additions  to  my  mansion-house 

<  of  Makerston,  and  in  purchasing  new  furniture  for  the  same,  and 

<  in  otherwise  improving  my  residence,  whereby  I  have  been  obli- 

*  ged  to  contract  various  debts;  and  in  order  the  better  to  secure  my 
'  creditors,  and  for  answering  the  other  purposes  herein  after  meo- 

<  tioned,  I,  in  terms  of  my  before-recited  reserved  powers,  hereby 

<  declare,  that  in  so  far  as  my  separate  means  and  estate,  hereafter 
^  disponed,  may  fall  short  of  answering  my  purposes,  as  hereafter 
^  specified,  that  then,  and  in  that  case,  all  and  each  of  my  heiis 

<  of  tailzie,  as  they  shall  succeed  to  my  said  entailed  estate,  shall 

*  be  bound  and  obliged,  as  I  hereby  bind  and  oblige  them,  by  the 

<  acceptation  of  the  said  entailed  estate,  to  make  good  any  defi- 

<  ciency  that  may  arise  of  my  separate  means  and  estate,  and  to 

*  implement  and  fulfil  all  the  purposes  hereafter  mentioned,  in  so 
^  far  as  the  same  may  remain  unsettled,  out  of  the  trust  hereafter 

*  granted.' 

By  this  trust- settlement  Sir  Henry  assigned,  alienated  and  dis- 
poned, to  and  in  &vour  <  of  the  said  Warren  Hastings  Sands,  bat 
always  in  trust,  for  the  ends,  uses  and  purposes  after  mentioned,  all 
debts  and  sums  of  money  which  shall  be  due  and  addebted  to  me 
by  whatever  persons,  at  the  time  of  my  death,  by  bonds,  heritable 
or  moveable,  bills,  decreets,  accounts^  or  any  other  manner  of  fpayi 
together  with  the  said  bonds,  bills  and  other  writs,  and  all  action, 
diligence  and  execution  following,  or  competent  to  follow  thereon, 
and  all  bygone  rents,  mailb  and  duties  of  my  lands,  due  or  exi- 
gible by  me,  or  my  heirs  or  executors,  with  the  corns,  cattle  and 
all  other  goods  and  effects  whatsoever,  that  shall  belong  to  me 
at  my  death;  excepting  herefrom  all  my  household- furnitare  of 
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every  kind  and  denomination,  silver  plate,  linens,  wines,  pictures,  7  July  1835. 
books,  and  the  work-horses  and  labouring  utensils  necessary  for  ^"^V^^ 
the  iarm  that  may  be  in  my  own  natural  possession,  and  all  the  srisiMnes. 
tools  belonging  to  the  garden,  which  1  leave  and  bequeath  to  the  — ^ 
heir  first  succeeding  to  me  in  my  said  entailed  lands  and  estate  ; 
dispensing  with  the  generality  hereof,  and  declaring  the  same  to 
be  as  valid  and  eifectual  a  conveyance  of  the  premises  generally 
above  disponed,  as  if  the  same  were  all  herein  particularly  express- 
ed :  And  further,  I  do  hereby  assign,  alienate  and  dispone  to 
the  said  Warren  Hastings  Sands,  but  in  trust  always,  as  aforesaid, 
all  and  whole  what  may  remain  undivided  and  unpaid  of  my  fourth 
share  of  the  real  and  personal  estate  of  the  deceased  John,  Duke 
of  Roxburghe,  which  bis  Grace  was  pleased  to  leave  to  me,  with 
the  whole  vouchers  and  instructions  of  my  right  to  the  said  fourth 
share,  with  full  power,  warrant  and  commission  to  my  said  trustee 
to  uplift,  receive  and  discharge  the  same,  and,  in  general,  to  act 
and  do  in  that  business  as  fully  and  freely  as  I  could  have  done 
myself,  if  in  life ;  and  I  do  hereby  nominate  and  appoint  the  said 
Warren  Hastings  Sands  to  be  my  sole  executor  and  intromitter 
with  the  means  and  estate  before  conveyed  to  him ;  but  that  al- 
ways in  trust,  for  the  ends,  uses  and  purposes  after  mentioned,  viz. 
In  the  first  place,  that  my  said  trustee  shall,  in  so  fer  as  the  pro- 
duce of  my  means  and  estate,  before  conveyed  to  him,  will  admit, 
pay  all  my  just  and  lawful  debts  presently  due  and  owing  by  me, 
or  which  shall  be  due  and  owing  by  me  at  the  time  of  my  death, 
with  my  servants'  wages  and  funeral  expenses,  and  his  expenses 
in  executing  this  trust,  with  a  reasonable  gratification  for  his  own 
trouble :  In  the  second  place,  that  he  shall  pay  all  such  legacies, 
gifts,  donations  or  annuities,  as  I  have  already  left,  or  may  here- 
after leave  and  bequeath,  by  any  codicil  hereto,  or  by  any  writing 
or  memorandum  clearly  expressive  of  my  will,  though  not  formal- 
ly executed :  And,  lastly,  in  case  the  foresaid  means  and  estate 
shall  be  sufficient  for  the  purpose,  that  he  shall  relieve  the  fore- 
said entailed  estate,  by  paying  the  whole  or  part  of  the  provisions 
which  I  have  already  granted,  or  may  hereafter  grant,  to  Henrietta 
and  Elizabeth  Makdougall,  my  two  younger  daughters:  But  de- 
claring always,  as  it  is  hereby  expressly  provided  and  declared, 
that  in  case  the  produce  of  the  means  and  estate,  before  conveyed 
to  my  said  trustee,  shall  fall  short  of  answering  any  part  of  the 
foresaid  purposes,  then  I  hereby  declare  and  appoint  the  same  to 
be  held  as  real  burdens  upon  my  foresaid  entailed  estate,  and  the 
heirs  of  entail  in  succession  succeeding  thereto :  But  if,  on  the 
other  hand,  the  said  means  and  estate  shall  be  found  sufficient  for 
answering  all  the  foresaid  purposes,  and  that  there  may  be.  a  re- 

VOL.  X.  3  G 


824 


DECISIONS  OF  THE 


Ko.  163. 


7  July  1835. 


Sands  v, 
Brisbftoes. 

Marralire. 


mainder,  thfen  I  will  and  direct  my  said  trustee  to  convey  and 
make  over  what  part  thereof  ihaty  remain  in  bis  handA  to  the  hor 
of  6ntidl  in  possession  of  my  said  entailed  estate  for  the  time;  or, 
in  case  of  the  death  of  my  said  trustee,  then  I  hereby  declare  that 
the  whble  of  th^  medns  and  estate  before  disponed,  that  may  r^ 
main  in  his  pelrson,  shall  fall^  belong  and  accresce  to  the  said  heir 
ctf  entail  who  may  be  in  possession  fot  the  time,  but  with  and 
under  th^  burdens  as  aforeiteid.' 
On  thb  28th  October  1823,  Sir  lienry  exeeuted  a  bolDgrapk 
qbdicil,  which,  aft^r  stating  that  he  had  executed  the  entail,  the 
bond  of  provision  to  bis  yotinger  daughters,  and  the  ttnst-settle- 
ment^  proceeded  thus :  *  I  now  give  and  bequeath  to  my  friend,  John 
Wauchope,  Esq.  W.  S.  ohe  hundred  guineas  for  a  mourning  ring, 
in  token  of  my  regatd :  I  give  and  bequeath  to  George  Hogaitb, 
in  Hay  mount,  my  tenant,  L.IOOO.  sterling,  to  be  paid  as  his  rent 
falls  doe:  To  vAy  Servant,  Robert  Watt,  on  account  of  fab  long 
setvice  in  ihy  fainily,  an  annuity  oif  L.20  sterling,  during  his  life, 
to  be  paid  half-yearly,  commencing  at  the  Whitsunday  or  Mar- 
tinmas after  my  death,  with  all  my  Wearing  apparel,  dogs  and  guns: 
I  give  and  bequeath  to  my  excellent  Servant,  Robert  Anderson,  who 
has  lived  with  me  nearly  fifteen  years  with  the  utmost  fidelity, 
sobriety  and  attachment  to  me,  a  legacy  of  L.500  sterling,  free  of 
the  tax,  which,  if  required,  must  be  paid  out  of  the  residue  ef  my 
property  within  two  months  after  my  death ;  as  also  to  the  aaid 
Robert  Anderson  an  annuity  of  L«40  sterling,  to  be  paid  it 
Whitsunday  and  Martinm^  half-yearly,  the  first  payment  to 
commence  at  the  term  itfter  my  de^th :  I  bequeath  an  aonoitf 
of  L.16  Iterling  yearly  to  tbj  house-servant,  William  Thonson, 
to  be  paid  in  like  manner,  half-yearly.  With  regard  to  what  I 
nlay  succeed  to  by  the  will  of  John,  thhrd  Duke  of  Roxboighei 
I  dedare  my  intention  to  be  as  follows :  That  ont  of  this  sod  ay 
debts  due  by  bond,  bill  or  aeoonnt-current,  and  my  funeral  ex* 
peoses,  shall  be  paid^  making  the  estate  free ;  and  the  residae,  if 
any,  to  go  to  Lady  Brisbtm^,  bifrdened  as  I  may  afterwards  diree^ 
when  the  amount  is  asceittiined  :  And  I  hereby  declare  thb  bdb- 
graph  writing  as  relative  to  my  other  settlein^nta;  and  that  the 
legacies,  annuities  and  donations  herein  left  by  me  shall  be  pay- 
able byi  and  it  burden  on,  those  succeeding  in  virtue  of  said  ea- 
tail  and  settlemenlts/ . 
Upon  Sir  Henry's  death,  (April  1825,)  Mr  Sanda  entered  upon  the 
mluiagement  of  the  trust;  and  with  a. view  to  settle  oertaih 
which  had  occurred  to  hmm  to  the  execution  of  the  trust,  be 
a  mnltiplepoinding,  ih  which  he  eftated,  that  he  had  paid  all  Sr 
Henry'tf  special  legacies,  and  all  his  debts,  from  the  rents  of  Mak« 
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erston,  falling  due  to  bitn  as  executor^  and  otber  personality  of  the   7  Ju)y  1835. 
trust'-estate)  and  also  from  interim  payments  received  from  tke  re-     ^^"^V^^ 
sidue  of  the  Rbxburghe  trust-estate :  That  froto  the  year  18:26  until  ^".^'ane*. 
1832|  the  annuities  left  by  Sir  Henry  to  his  daughters  were,  with 
the  interest  of  their  provisions,  paid  from  the  entailed  estate  by  Sir 
Thoihas  and  Lady  Brisbane :  That  althoogh  it  was  up  to  this  period 
uncertain  whether  any  thing  further  would  be   drawn  from  the 
Roxburghe  Eluccession,  a  compromise  had  lately  been  entered  into, 
by  which  there  would  accrue  to  the  representatives  of  Sir  Henry  a 
further  sum  of  about  LJ  0,000.     The  first  question  submitted  to  the 
determination  of  the  Court  was,  what  was  the  precise  interest  which 
Lady  Brisbane  had  acquired  in  this  sum  by  the  codicil  above  men- 
tioned ? 
The  Court,  29th  January  1834,  preferred  <  Lady  Brisbane  to  th6  Judgment 
share  of  the  residue  of  the  succession  of  the  late  John,  Duke  of 
Roxburghe,  left  and  bequeathed  by  him  to  the  now  deceased  Sir 
Henry  Hay  Makdoogall,  after  deducting  Sir  Henry's  debts^  due 
by  bond,  bill  or  account-current,  and  his  funeral  ex[ienses :  found, 
That  under  the  debts  to  be  deducted  as  aforesaid,  there. are  not 
comprehended  the  provisions  granted  by  Sir  Henry  to  his  younger 
children,  either  bjr  his  cori tract  of  marriage,  ot  by  the  bond  exe- 
cuted by  him  in  their  favour  on  the  20th  day  of  July  1811:  found 
the  expenses  incurred  by  the  parties,  in  disposing  of  the  point  sub- 
mitted to  the  Court,  to  be  a  burden  upon  the  shar^  of  the  residue 
found  to  belong  to  Lady  Brisbane  as  aforesaid,  and  remitted  to  the 
Lord  Ordinary  to  proceed  further  in  the  cause  as  to  liim  shall  ap- 
pear just' 

In  the  further  competition  which  arose  between  Mr  Sands  and 
Lady  Brisbane  on  the  one  hand,  and  her  Ladyship  and  her  eldest 
son,  Thomas  Australia  Brisbane,  Esq.  who  appeared  by  his  tutor 
ad  litem,  on  the  other,  Mr  Sands  contemled,  that  as  he  had  paid  out 
of  the  general  funds  of  the  trust  the  legacies,  &c.  due  under  th6  co- 
dieil,  as  far  as  they  would  go,  he  was  to  that  extent  entitled  to  claim 
retention  against  Lady  Brisbane  out  of  her  said  share  of  the  Rox- 
burghe succession.  He  further  stated,  that  it  appeared  to  him  doubt- 
ful, whether,  under  tie  latter  purpose  of  the  trust  in  his  favour,  re- 
lative to  the  provisions  to  Misses  Makdougall,  he  was  bound  to  ap- 
ply the  annual  proceeds  of  any  surplus  of  the  trust-funds  which 
might  exist  to  extinguish  pro  tanto  the  annuities  due  to  them  ;  or 
whether  he  was  bound,  in  the  first  place,  to  apply  the  principal  sum 
of  the  surplus  to  extinguish  pro  tanto  the  money  provisions  payable 
to  these  ladies. 

Upon  tlie^e  points,  the  Lord  Ordinary,  after  ordering  minutes  of 
debate,  found,  (11th  March,)  *  That  the  trustee  is  not  entitled  to 
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retain  from  Lady  Brisbane's  share  of  the  residue  of  the  succesnon 
of  John,  Duke  of  Roxburghe,  any  sum  which  he  has  paid  to  a^ 
count  of  legacies,  annuities  or  donations,  left  by  a  codicil  to  the 
late  Sir  Henry  Hay  Makdougali's  settlement :  finds,  That  the  an- 
nuities to  the  Misses  Makdougall  are  a  burden  upon  the  entil- 
ed estate ;  and  with  these  findings,  before  further  answer,  remits 
to  the  clerk  of  process  to  prepare  a  scheme  of  accounting.' 
As  between  Lady  Brisbane  and  her  son^  it  was  contended  for 
Mr  T,  A.  Brisbane,  that,  as  it  was  clearly  Sir  Henry's  inteDtioD 
that  his  entailed  estate  should  be  kept  free  from  any  burden,  the 
whole  moveable  funds  left  by  him  must  be  exhausted  before  any 
claim  could  be  made  either  by  Lady  Brisbane,  or  those  interested 
in  the  respective  settlements  in  their  favour,  against  the  entailed 
estate ;  tliat  as  the  trust-funds,  including  the  excepted  articles  be- 
queathed to  Lady  Brisbane,  were  more  than  sufiicient  to  pay  botli 
the  legacies  in  the  codicil,  and  the  provisions  to  the  daughters, 
Lady  Brisbane  must  relieve  the  entailed  estate  of  the  whole  of  these 
legacies  and  provisions,  and  that  she  must  pay  the  life  annuitiei 
annually  out  of  the  rents,  keeping  the  entailed  estate  free  of  any 
arrear  or  accumulation. 
.    The  Lord  Ordinary  found,  «  That  from  the  trust-estate  of  Sir 

*  Henry  Hay  Makdougall  are  to  be  deducted,  ^r^/.  His  debts,  ifanTt 

*  not  affecting  Lady  Brisbane's  share  of  the  Duke  of  Roxburghe'^ 

*  succession,  in  terms  of  the  interlocutor  of  the  29th  January  1834; 
^  secondly^  The  legacies  and  annuities  left  by  his  settlements  to 

<  others,  exclusive  of  his  younger  daughters ;  thirdly^  The  provisions 

<  to  his  younger  daughters ;  and  finds,  That  the  deficiency,  together 
^  with  the  annuities  left  to  the  younger  daughters,  while  they  oon- 

*  tinuc  unmarried,  form  a  burden  upon  the  entailed  estate,  for  which 

<  the  said  Lady  Makdougall  Brisbane,  as  heir  of  entail  in  possession} 

*  is  liable :  finds,  That  the  said  Lady  Makdougall  Brisbane  is  bound 

<  to  pay  the  interest  of  the  sums  found  to  be  a  burden  on  the  en- 

<  tailed  estate,  and  also  the  annuities  that  fall  due  to  the  younger 

*  daughters  de  anno  in  annum,  while  she  continues  in  possession! 

*  without  relief  from  the  succeeding  heirs  of  entail;  but  if  she  pay 
^  any  part  of  the  principal  sums  found  to  be  a  burden  on  the  estate} 

*  she  is  entitled  to  demand  an  assignation  from  the  creditors,  that 

<  it  may  be  kept  up  as  a  debt  against  the  estate :  And  before  further 
^  answer,  remits  to  the  clerk  of  the  process  to  prepare  a  scheme  of 

<  accounting!  in  terms  of  these  findings.' 

Mr  Sands  reclaimed;  when  their  Lordships,  in  respect  the  legacies 
and  annuities  bequeathed  by  Sir  Henry  Hay  Makdougall  to  others, 
exclusive  of  his  younger  daughters,  were  burdens  on  the  trust-estate} 


No.  163.  COURT  OF  SESSION.  827 

adhered  to  the  interlocutor  reclaimed  against,  and  refused  the  desire  7  July  1835. 
of  the  note ;  and  remitted  to  the  Lord  Ordinary  to  proceed  further    ^"^V^^ 
in  the  multiplepoinding  as  shall  be  just  MstanW. 

Mr  T.  A*  Brisbane  also  reclaimed^  and  prayed  their  Lordships  to 
find|  Isii  That  the  legacies  and  annuities  contained  in  the  codicil, 
or  at  least  the  legacy  of  L.1000  to  Thomas  Hogarth,  (which  formed 
in  reality  a  portion  of  the  rents  of  his  farm,)  were  payable  by  the 
heir  of  entail  without  relief,  and  cannot  be  made  a  charge  either  on 
the  trust-fund  or  on  the  entailed  estate ;  and,  2^/y,  That  not  only 
the  trust-estate,  but  also  the  furniture,  stock  on  the  farm,  &c.  be- 
queathed to  Lady  Brisbane  by  the  trust-deed,  must  be  exhausted, 
before  any  of  the  legacies,  annuities  or  provisions  can  be  charged 
against,  or  form  a  burden  upon  the  entailed  estate. 

Their  Lordships  refused  the  desire  of  the  note,  but  ^  found  the  Judgment. 

<  expenses  incurred  in  disposing  of  the  point  submitted  to  the  Court 
f  to  be  a  burden  on  the  trust-estate  of  the  deceased  Sir  Henry  Hay 

<  Makdougall,  and  remitted  to  the  Lord  Ordinary  to  proceed  further 

<  in  the  cause  as  to  him  shall  appear  just.' 

Lord  Ordinary,  Corehowem  For  Mr  Sands,  Dean  of  Foe*  fffopctj  Bai/He,  For 
Lady  Brisbane,  Sandford,  For  T.  A.  Brisbane,  Esq.  J.  S.  Stewart,  W.  If, 
Sands,  W.  S.  J.  Scott,  W.  S.  and  IFm,  Patrick,  W.  S.  Agents.         />.  Clerk. 

c. 


FIRST  DIVISION. 
No.  CLXIV.  7ih  Juhj  1835. 

ROGERS,  &c. 

agaimt 

INNES,  &c. 

Marriage:.  —  Legitimation.  — Witness.  —  ( 1 .)    Circumstances 

found  relevant  to  infer  marriage. 
(2.)  Circumstances  in  which  such  marriage  was  held  not  to  legitimate 

a  child  bom  subsequent  to  cohabitation  between  the  parties. 
(3.)  A  witness  liaving^  in  the  course  of  her  examination^  stated  herself 

to  be  the  wife  of  an  individual^ — held  that  the  subsequent  discovery, 

that  she  had  no  title  to  such  character,  was  not  a  good  objection  to 

her  testimony. 
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Narrative. 


7  July  1835.   This  wa9  an  action  of  declarator  of  marriage  and  legitimacy,  in 
which  the  female  pursuer  designed  herself  Janet  Rogers  or  Innes, 
eldest  daughter  of  the  deceased  William  Rogers^  cabinet-naker  m 
Edinburgh,  and  relict  of  the  deceased  John  Innes  of  Cowie,  Esq. 
W.  S.,  and  the  male  pursuer  was  designed  William  Innes,  the  lawful 
and  only  son  procreated  between  said  female  pursuer  and  the  laU 
John  Innes.     The  late  Mr  lanes  had  cohabited  with  the  said  Janet 
Rqgers  prior  to  the  month  of  June  1826,  at  which  time  shen 
generally  known  by  the  name  of  Mrs  Morrison.     This  designatioa 
arose  from  cohabitation  with  a  person  of  that  name»  to  whom  ake 
had  two  children ;  but  whether  she  had  been  regularly  nanied  to 
him  or  not  did  npt  appear.   It  was  admitted  by  the  pnxsuers,  ^  Tint 
on  the  morning  of  the  17th  day  of  June  1826,  the  deceased  Job 
Innes,  Esq.  of  Cowie,  sailed  from  N^wbaven,  on  beard  the  Sob 
steam  vessel,  for  London,  where  he  arrived  on  the  19th  day  of  said 
n^ontb  of  June :  That  he  remained  in  and  about  London  till  the 
26th  day  of  said  month  and  year,  when  be  sailed  from  Greenwidi, 
on  board  the  Lord  Melville  or  A ttwood packet,  for  France:  Tbat 
he  reniained  in  Paris  and  other  parts  of  France  till  about  the  mid- 
dle of  the  following  month  of  July :  That  on  or  about  the  16tk 
day  of  that  month  he  landed  at  Brighton,  accompanied  by  two  of 
his  daughters,  who  had  been  at  Paris  for  their  education :  Tbt 
thereafter  they  proceeded  to  London,  in  and  about  which  city  Mr 
Innes  resided  till  the  I6th  day  of  September  following,  when  be 
sailed  from  London  to  Edinburgh  in  the  Soho  steam  vessel,  and 
arrived  in  the  latter  city  on  the  19th  day  of  said  month  of  Sep- 
tember.'    Three  letters  were  produced,  written  by  Mr  Innes  from 
London  to  the  pursuer,  dated  22d  July,   12th  August,  and  llth 
September  1826,  and  addressed,  *  For  Mrs  Morrison,  9.  Greenade 

*  Place,  Edinburgh.'  Mr  Innes,  on  his  return,  renewed  his  inter- 
course with  the  pursuer,  and,  on  the  14th  April  1827,  she  was  de- 
livered of  a  male  child,  the  other  pursuer,  at  Greenside  Place  afore- 
said. The  further  facts  of  the  case  will  appear  from  the  following 
excerpts  from  the  proof : 

The  first  witness  examined  for  the  pursuer  was  a  person  called 
Ann  Spence,  who  had  been  a  kept  mistress  of  Mr  Innes  prior 
to  his  intercourse  with  the  pursuer,  and  who  appeared  to  bare 
resided  with  the  pursuer  previous  to  Mr  Innes's  visit  to  Loo- 
don,  and  also  at  the  time  of  the  birth  of  the  other  pursuer,  and 
who,  inter  alia,  deponed  to  the  following  effect :  <  That  she  re- 

<  turned  to  Edinburgh  in  the  following  April,  1827,  and  wentio 

<  the  pursuer's  house  in  Greenside  P^ce:  That  this  w^aboota 

*  fortnight  before  the  pursuer  got  her  bed  :  That  during  thb  6frt- 
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night  the  deponent  saw  Mr  lanes  two  or  ihree  times  in  the  7  July  I8S6. 
house:  That  he  was  in  the  house  the  night  before  the  child  ^"^V^^ 
was  born)  and  that  he  saw  Janet  Rogers  that  night  in  presence  of  ^^.^f^nes,  ^c. 

the  deponent :  That  they  both  seemed  to  be  quite  happy  at  this     -; 

time :  That  the  pursuer  was  delivered  of  a  male  child  on  the  fol-  ^^ 
lowing  morning  by  Dr  Thomson  of  Leopold  Ptace,  and  that  the 
deponent  was  present  at  the  delivery :  That  when  Mr  Innes  came 
about  the  house  at  this  time  he  wore  a  velvet  shooting  coat :  That 
no  other  man  came  about  the  house  at  this  time,  except  Mr  Innes 
and  two  of  the  pui^uer^s  brothers,  William  and  James  Rogers,  who 
resided  there :  That  Mr  Innes  came  to  the  pursuer's  house  on  the 
evening  of  the  same  day  the  child  was  born,  and  that  on  this  oc- 
casion the  deponent  saw  him  in  the  same  room  with  the  child  and 
Janet  Rogers,  who  was  in  bed  :  That  Dr  Thomson  was  present 
when  Mr  Innes  came  into  the  room :  That  the  Doctor  and  Mr 
Innes  did  not  seem  to  have  been  previously  acquainted :  That  the 
deponent  herself  had  known  the  Doctor  a  little  formerly :  That 
the  deponent  said  to  the  Doctor,  this  was  Mr  Innes,  and  that  the 
pursuer  called  to  him  to  come  in  over,  for  he  was  the  child's 
fether :  That  thfs  was  said  in  Mr  limes'  hearing,  and  that  he 
remained  in  the  room  till  the  Doctor  went  away:  That  Mr 
Innes  remained  in  the  room  a  good  while  after  the  Doctor  went 
away,  and  got  some  refreshment :  That,  on  this  occasion,  Mr  Innes 
asked  the  pursuer  whether  the  child  was  a  girl  or  a  boy  ?  That  she 
said  it  was  a  boy,  and  Mr  Innes  said,  it  would  be  his  heir,  and  that 
the  pursuer  would  be  his  wife :  That  the  deponent  remained  for  some 
months  in  the  pursuer's  house  in  Greenside  Place  after  the  birth  of 
the  child.  Interrogated,  If  she  knows  that  there  was  a  person  of  the 
name  of  Morrison  who  used  to  be  about  Janet  Rogers'  house  ?  de- 
pones, That  she  never  saw  him,  but  she  has  heard  of  him' as  the  fa« 
ther  of  Janet  Rogers'  two  first  children,  Mary  Ann  and  Thomas. 
Depones,  That  Janet  Rogers  used  to  call  this  man  her  husband^ 
and  that  the  deponent,  when  she  knew  Janet  first,  always  under- 
stood her  to  be  the  wife  of  Morrison ;  but  that  this  was  all  before 
the  birth  of  William.  Interrogated,  Whether,  when  the  third  child 
William  was  born,  and  for  some  time  thereafter,  this  boy  was  called 
William  Morrison  ?  depones,  That  he  was  not,  but  that  he  was 
always  called  William  Innes.  Interrogated,  If  she  ever  heard  the 
boy  called  Morrison  at  all  ?  depones,  That  she  never  did.' 
The  next  witness  was  designed  *  Mrs  Helen  Ballantyne,  widow 
of  the  deceased  Alexander  Morrison,  architect  in  Leith,  now  re- 
siding in  No.  1.  Gannon  Street,  Leith,  (North,)'  whose  testimony 
was  to  the  following  effect:  *  That  on  the  2d  of  September  1819, 
*  she  was  married  to  the  deceased  Alexander  Morrison,  architect  in 
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Leitb,  by  the  Reverend  Dr  Buchanan,  one  of  the  minuten  of 
Canongate :  That  she  had  five  children  by  the  said  Alezander 
Morrison  after  her  marriage,  and  that  she  lived  very  happily  with 
her  husband  till  his  death,  which  took  place  in  1827 :  That  tbe 
deponent's  husband  told  her,  that  previous  to  his  marriage  be  had 
been  in  terms  of  intimacy  with  a  person  of  the  name  of  Janet 
Rogers,  by  whom  he  seemed  to  admit  tliat  he  had  one  child,  a  girl: 
That  he  told  the  deponent  that  he  had  done  what  he  could  for 
that  child,  and  that  she,  the  deponent,  would  never  be  troubled 
on  that  account :  That  the  deponent  never  afterwards  returned  to 
that  subject  with  her  husband :  That  tbe  deponent  never  voh 
pected,  nor  had  any  cause  to  suspect,  that  her  husband  visited 
Janet  Rogers  after  his  marriage  with  the  deponent.  Depones, 
That  her  husband  had  enough  to  do  to  support  his  own  children: 
That  her  husband  generally  wore  a  black  coat  and  vest,  and  da- 
ring  all  the  time  the  deponent  lived  with  him,  he  never  had  t 
coat  and  vest  of  any  other  description,  although  he  might  cbango 
the  colour  of  his  trowsers :  That  the  coat  which  her  husband  com- 
monly wore  was  of  the  ordinary  shape,  with  long  skirts :  Tlist 
she  is  quite  certain  that  her  husband  never  wore,  on  any  oocasioot 
after  she  knew  him,  a  shooting  jacket.  Interrogated  for  tbe  de- 
fenders, depones.  That  soon  after  her  marriage,  old  Mrs  Rogers 
the  mother  of  Janet,  called  on  the  deponent  and  stated,  that  she 
conceived  that  her  daughter  had  a  prior  claim  to  Mr  Morrison  as 
his  lawful  wife :  That  the  deponent  mentioned  this  to  her  busbandi 
on  which  he  made  the  explanation  to  her  above  mentioned/ 

In  connection  with  the  testimony  of  the  preceding  witness, 
Thomas  Scotland,  schoolmaster  and  session-clerk.  North  Leith/ 
was  called  by  the  defenders.  He  deponed,  *  That  he  is  sessioD*clerl[ 
of  North  Leith,  and  has  been  so  since  Whitsunday  1826.  And  the 
certificate  of  the  burial  of  Alezander  Morrison  being  exhibited  to 
the  witness,  depones.  That  it  is  in  his  handwriting,  and  was  extract- 
ed from  the  register  of  funerals  among  tlie  session  records  kept  by 
the  deponent,  and  the  same  is  marked  by  the  deponent  and  com* 
missary-examinator  of  this  date,  as  relative  hereto.  Depones, 
That  the  particulars  contained  in  the  certificate  are  given  in  by 
the  undertaker  who  conducts  the  funeral  at  the  time,  to  the  ses- 
sion-clerk, to  be  recorded ;  and  depones.  That  he  was  not  per- 
sonally  acquainted  himself  with  Alexander  Morrison,  there  refe^ 
red  to.  Depones,  That  the  undertaker  who  conducted  this  fune- 
ral was  Alexander  Gray,  wright,  Citadel,  North  Leith,  and  fioa 
him  the  deponent  received  the  information  which  he  entered  ia 
the  register.' 

Alexander  Gray,  above  named,  was  also  examined  by  the  defend" 
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era.  He  deponed,  *  That  he  carries  on  business  as  a  wright  and  7  July  1885. 
undertaker,  and  Uiat  he  conducted  the  funeral  of  Alexander  Mor- 
rison, builder  in  Cannon  Street,  Leith,  and  produces  and  sees  from  „^  innes,  &c. 
the  book,  containing  entries  of  his  charges  for  conducting  funerals, 
that  Morrison's  took  place  on  the  28th  of  August  1828,  and  he  re- 
membere  that  he  was  buried  in  North  Leith,  and  he  gave  the  usual 
notice  after  the  funeral  to  the  session-clerk,  of  the  name  and  age 
of  the  person  buried,  for  insertion  in  the  record,  and  also  of  the 
day  of  death ;  and  he  generally,  indeed  always,  at  the  same  time 
informs  the  session-clerk  of  his  business  or  profession,  and  of  the 
disease  of  which  he  died :  That  be  knows  that  Morrison  died  sud- 
denly, and  his  book  beara  that  his  age  was  about  forty-three.  De- 
pones, That  he  was  acquainted  with  Morrison  before  bis  death  a 
little,  and  that  he  left  a  widow  in  Leith,  whose  name  was  Ballan- 
tyne,  and  who  lived  in  the  same  street  in  which  he  died.  The  de- 
ponent is  not  sure  but  that  she  lived  in  the  same  house :  That  the 
widow  was  married  to  a  person  of  the  name  of  Cowan,  a  tide-waiter 
in  Leith,  some  time  in  the  courae  of  the  present  year :  That  Mor- 
rison was  a  middle-sized  man,  with  lightish  hair — stout,  and  pretty 
well-looking.  Interrogated  for  the  purouers,  depones.  That  Mor- 
rison left  three  children  by  his  wife,  who  is  now  married  to  Mr 
Cowan,  aforesaid,  but  he  is  not  exactly  certain  of  the  number  of 
children.' 

An  extract  of  the  entry  of  the  burial  was  produced  by  the  de- 
fertdera,  in  these  terms : 

*  Alexander  Morrison,  builder,  Cannon  Street,  North  Leith,  died 
*  the  2dd,  and  was  buried  the  28th  August  1828.' 

<  Extracted  from  the  register  of  funerals  belonging  to  No.  Leith, 
<  by  (Signed)         Tho.  Scotland,  Sess^^Clerh, 

<  No.  Leith^  7th  November  1 832/ 


The  testimony  of  Spence,  the  firat  witness,  was  in  substance  cor- 
roborated by  two  witnesses,  called  by  the  pursuers,  Margaret  Gow 
and  Margaret  Miller ;  the  latter  of  whom  being  interrogated,  *  If  she 

*  knew  a  person  of  the  name  of  Morrison  ?  depones.  That  she  did 

<  not ;  but  on  one  occasion,  when  the  deponent  was  sitting  in  the 

*  kitchen  with  the  child,  a  person  whom  the  deponent  never  saw  be- 

*  fore  came  in  the  worse  of  liquor,  and  said,  ^  That  is  my  bairn;'  up- 

*  on  which  the  two  brothers  of  Janet  Rogera,  one  of  whom  is  since 

<  dead,  fell  a-laughing,  and  the  person  went  away :  That  Janet  Ko- 

*  gers  was  not  in  the  kitchen  on  that  occasion.' 

The  next  witness  called  by  the  pursuera  was  Dr  Thomas  Thom- 
son, surgeon  in  Edinburgh,  who  deponed,  *  Th&t  he  was  called  up- 
ton  by  a  person  of  the  name  of  Mrs  Morrison,  then  residing  in 
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Little  King  Street,  on  the  occasion  of  her  confinement,  on  19th 
March  1823;  and  he  was  afterwards  called  upon  by  the  sane 
person,  then  residing  in  No.  9.  Greenside  Place,  to  attend  apon 
her  on  a  similar  occasion,  in  April  1827:  That  on  the  14th  of 
that  inonth,  in  the  morning,  Mrs  Morrison  was  delivered  of  a  male 
child :  That  after  breakfast  of  the  same  day,  the  deponent  visited 
Mrs  Morrison  a  second  time ;  and  while  in  the  room  inquiring  af^ 
ter  Mrs  Morrison's  health,  a  stoatish  man,  not  wearing  genteel 
clothes,  but  dressed,  according  to  his  recollection,  in  a  short  coat 
or  frock  of  a  lightish  colour,  and  made  so  as  to  come  round  kis 
thighs,  made  his  appearance  at  the  door  of  the  room,  and  seeing 
th.e  deponent,  appeared  inclined  to  withdraw,  when  the  deponent 
said  to  him,  *  Come  in,  Sir,  there  are  no  secrets  here;'  upon  whiA 
Mrs  Morrison  said,  *  Dr  Thomson,  that  is  Mr  Morrison,  the  fa- 
^  ther  of  the  diild:'  That  the  deponent  had  never  seen  thatflvm 
before,  nor  would  he  know  him  now,  either  in  a  room  or  on  t^e 
street :  That  the  deponent  never,  to  his  knowledge,  saw  the  late 
Mr  Innqs  of  Cowie :  That  the  deponent,  when  he  was  called  to  at- 
tend Mrs  Morrison,  believed  her  to  be  a  married  woman,  whose  hiu- 
band's  name  was  Morrison.  Depones,  That  the  man  whom  the  de- 
ponent saw  at  Mrs  Morrison's  was  a  tall,  stout  man,  not  much  under 
six  feet,  if  at  all  so.  Depones,  That  on  the  occasion  alluded  to, 
a  female  was  living  with  Mrs  Morrison,  whose  name  he  does  not 
know.  Interrogated  by  the  commissary-examinator,  depones, 
That  the  child  of  which  the  deponent  delivered  Janet  Rogers,  on 
the  14th  day  of  April  1827,  was  a  full-grown  child,  and  was  the 
finest  he  ever  saw  delivered.  Interrogated  for  the  defenders,  de« 
pones.  That  there  is  a  charge  in  his  books  for  attending  Mrs  Mor- 
rison, a  copy  of  which  he  will  send  to  the  commissary-examipa- 
tor:  That  when  the  patient  on  such  occasions  is  unmarried,  tbe 
entry  bears  to  be  for  attending  <  you ;'  but  that  when  it  bears  to 
be  for  attending  *  your  wife,'  this  denotes  that  the  attendant  be- 
lieved the  woman  to  be  married.  Depones,  That  the  account  n 
not  yet  paid :  That  many  apologies  have  been  made  for  this,  the 
import  of  which  was,  that  it  was  not  convenient  for  Mr  Morrisoo 
to  pay.  Depones,  That  the  woman  always  spoke  of  Mr  Morrison 
as  her  husband.  Interrogated,  Whether,  from  his  appearance,  be 
took  the  person  who  came  into  the  room,  as  above  mentioned,  to 
be  a  gentleman  or  a  mechanic  ?  depones.  That  he  took  him  to  be 
a  mechanic' 

The  next  witness  called  by  the  pursuers  was  designed  Euphemia 
Stobie,  wife  of  the  late  Charles  Stobie,  residing  in  Edinburgh.  Her 
testimony  was  to  the  following  effect :  ^  That  she  has  a  niece  mar- 
*  ried  to  Mr  David  Johnston,  a  gardener  and  spirit-dealer,  who  for- 
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merly  resided  at  Eastfield,  near  Fisherrow :  That  the  deponent  7  July  1836. 
lived  the  greater  part  of  a  year  with  Mr  and  Mrs  Johnston  at  East-  ^^^V^^ 
field :  That  this  was  about  the  year  1830.   And  being  particularly  ^f^'^te. 

interrogated)  depones.  That  she  so  resided  at  Eastfield  in  the     

month  of  December  1830 ;  That  at  this  period  the  late  Mr  Innes  Evidence, 
of  Cowie  lived  next  door  to  Mr  Johnston :  That  the  pursuer  of 
the  present  action,  who  at  first  bore  the  name  of  Mrs  Morrison, 
resided  with  Mr  Innes  at  this  time,  and  that  the  deponent  beeaoie 
acquainted  with  the  parties  from  being  occasionally  in  the  bouse : 
That  the  pursuer's  mother,  Mr$  Rogers,  and  her  sister.  May  Ro-^ 
gers,  also  lived  in  Mr  Iqnes'  house  at  this  period :  That  after  the 
deponent  had  been  in  the  way  of  going  into  Mr  Innes'  for  some 
time,  she  observed  that  he  and  the  pursuer  lived  upon  the  footing 
of  man  and  wife :  That  Mr  Innes  stated  to  the  deponent,  about 
the  month  of  Decep^ber  1830,  that  he  was  going  to  marry  the  fnr^ 
suer,  and  that  he  requested  the  deponent  to  bring  the  pursue^^s 
motiher  and  sister,  who  were  absent  from  Eastfield  at  tike  time', 
along  with  her  brothers,  to  be  witnesses  of  his  declaration  of  mar* 
riage  with  the  pursuer :  That  the  deponent  accordingly  went  and 
brought  these  parties  to  Mr  Inpes'  house,  when  he  asked  the  de^ 
ponent  whether  she  thought  they  would  be  suitable  witnesses  ? 
That  the  deponent  said  she  thought  they  would  not,  as  they  were 
all  near  relations:  That  the  deponent  then  proposed  to  bring  in 
Mr  and  Mrs  Johnston  as  witnesses :  That  Mr  Innes  desired  her 
to  do  so ;  and  that  she  did  accordingly  go  and  bring  Mr  and  Mrd 
Johnston  to  Mr  Innes'  house.  Depones,  That  Mr  Innes  and  Janet 
Rogers  were  present  along  with  Mr  and  Mrs  Johnston  on  this 
occasion :  That  the  pursuer  was  sitting  on  a  sofa  at  this  time,  and 
that  Mr  Innes  desired  her  to  rbe,  and  then  stated,  in  the  hearing 
of  all  the  persons  present,  that  she  was  his  lawful  wife,  Mrs  Innes 
of  Cowie,  and  desired  them  ever  after  to  address  her  by  that  name  i 
That  Mr  Innes  took  a  ring  oiF  his  finger,  and  put  it  upon  the  pur« 
suer's  finger,  who  thereupon  took  the  whole  company  as  witnesses 
to  the  declaration  of  marriage  which  Mr  Innes  had  just  made. 
Depones,  That  some  short  time  after  this  the  deponent  heard  the 
banns  of  marriage  between  Mr  Innes  and  the  pursuer,  with  a  view 
to  a  regular  marriage  ceremony,  proclaimed  in  Duddingston  church  t 
That  on  this  occasion  the  deponent  was  accompanied  by  her  nephew, 
Mr  Johnston,  and  the  pursuer's  brother,  William  Rogers,  and  that 
the  deponent  was  present  on  the  same  evening,  when  a  regular  cer- 
tificate was  got  Depones,  That  Mr  Innes  stated  to  the  deponent^ 
after  this,  that  he  could  not  regularly  marry  the  pursuer  until  he 
h^d  n)ade  some  arrangement  for  his  family ;  but  that  ^e,  the  pur<^ 
suer,  va^  safe  enough,  as  she  was  already  his  lawful  wife  by  tlie 
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laws  of  Scotland :  That  Mr  Innes  made  this  statement  to  the  de- 
ponent frequently,' as  the  pursuer  was  always  teasing  him  to  ba?e 
a  regular  marriage :  That,  subsequent  to  this,  Mr  Innes  intimated 
to  the  deponent  an  intention  regularly  to  marry  the  pursuer;  and 
he  asked  the  deponent's  daughter,  Mrs  Barry,  who  was  a  drefs- 
maker,  to  be  best  maid  on  the  occasion :  That  Mrs  Barry  was  also 
employed,  as  the  deponent  rather  thinks,  by  the  pursuer,  to  make 
a  marriage  dress  for  her,  which  Mrs  Barry  accordingly  did :  Tbt 
Mr  Innes  desired  the  deponent  to  get  gloves,  or  whatever  might 
be  required  for  the  marriage,  and  that  she  would  be  supplied  with 
money :  That  the  deponent  accordingly  bought  several  pairs  of 
marriage  gloves,  and  among  others  a  pair  for  the  minister  of  Dad- 
dingston,  who,  she  understood,  was  to  perform  the  ceremony,  as 
Mr  Innes  stated  to  her  that  he  would  have  no  other  person :  That 
many  days  were  fixed  for  the  celebration  of  the  marriage;  and 
particularly  there  was  a  meeting  one  night,  near  to  the  new  year 
1831,  in  Mr  Johnston's  house,  when  the  deponent  understood  that 
it  was  to  have  taken  place :  That  the  deponent  was  present  on  this 
occasion,  as  also  Mr  and  Mrs  Johnston,  Mr  Innes,  the  pursaer, 
and  two  of  her  brothers ;  and  the  deponent  thinks  a  lodger  of  Mr 
Johnston's,  of  the  name  of  Cameron,  and  the  deponent's  daughter, 
Mrs  Barry,  were  also  present :  That  the  deponent  thinks  this  was 
on  the  Monday  after  the  Sunday  on  which  the  aforesaid  proda- 
mation  of  banns  took  place :  That  on  this  occasion  the  pursuer  was 
dressed  in  the  marriage  gown  which  had  been  made  for  her  by 
Mrs  Barry,  and  that  she  came  into  Mr  Johnston's  house  accom- 
panied by  Mr  Innes.  Depones,  That  after  the  company  were  all 
assembled,  however,  Mr  Innes  renewed  his  objection  to  a  regular 
marriage  on  the  ground  formerly  stated,  till  he  had  made  an  arrange- 
ment for  his  family.  Interrogated,  Whether  any  thing  was  said  at 
this  time  by  Mr  Innes  about  expecting  the  minister  of  Duddingston 
to  come  and  perform  the  ceremony  ?  depones.  That  so  far  as  she 
recollects  he  did  not,  and  she  thinks  he  could  not,  as  he  never  pro- 
posed to  send  for  him :  That  on  this  occasion,  and  in  presence  of 
the  company  assembled  at  Mr  Johnston's,  Mr  Innes  repeated  what 
he  had  said  on  the  former  occasion,  that  the  pursuer  was  his  hiwfal 
wife,  although  he  could  not  celebrate  a  regular  marriage  with  her 
until  he  had  made  certain  arrangements  for  his  &mily :  That  the 
pursuer  seemed  to  acquiesce  in  this  declaration,  but  did  not  say 
any  thing :  That  the  deponent  and  the  rest  of  the  company  then 
wished  the  pursuer  and  Mr  Innes  much  joy  as  married  persons, 
and  addressed  the  former  as  Mrs  Innes :  That  the  deponent  con- 
tinued acquainted  with  Mr  Innes  for  a  twelvemonth  after  this 
time,  and  that  she  occasionally  visited  in  their  house :  That  she 
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has  dined  with  them,  and  that  she  has  often  seen  the  pursuer  sit  7  July  1835. 
at  table  as  Mr  Innes'  wife  :  That  the  pursuer  was  also  occasion-  ^^^V^^ 
ally  unwell  and  absent  from  table  when  the  deponent  was  dining^  v.^J^nes  &c. 
with  Mr  Innes,  and  that  she  never  was  present  at  table  when  any 
other  person  was  there  except  the  pursuer :  That  Mr  Innes  was 
sometimes  very  kind  to  the  pursuer,  and  at  other  times  not  so 
much  so :  That  he  was  uncertain,  and  not  equal  in  his  temper : 
That  the  deponent  knovrs  the  pursuer's  youngest  son,  William : 
That  among  the  last  times  the  deponent  saw  Mr  Innes,  he  stated 
to  the  deponent  that  he  thought  the  boy  was  his.  Depones,  That 
at  one  time  he  would  say  it  was  his  own  child,  and  at  another 
time  he  would  say  it  was  Morrison's  child.  Depones,  That  Mr 
Innes  was  not  at  all  times  equal  in  his  mind :  That  she  means  by 
this,  he  was  uncertain  in  his  temper,  sometimes  speaking  one  way 
one  time,  and  another  at  another :  That  in  the  month  of  October 
1830,  when  Mr  Innes  was  absent  in  the  north  country,  the  depo*- 
nent  was  present  in  his  house  at  Eastfield  with  the  pursuer,  when 
she  had,  as  the  deponent  believes,  a  miscarriage :  That  Mrs  Rogers 
was  present  on  this  occasion :  That  from  what  the  deponent  ac- 
tually  saw,  she  had  not  the  least  doubt  the  pursuer  miscarried  on 
the  foresaid  occasion :  That  after  the  aforesaid  declarations  by 
Mr  Innes,  she  always  considered  that  he  and  the  pursuer  were 
married  persons.  Depones,  That  she  has  been  in  their  bed-room, 
and  has  seen  them  in  bed  together.  Interrogated  for  the  defend- 
ers, depones,  That  some  time,  and  often  after  the  date  of  the  de- 
claration of  marriage  above  deponed  to,  Mr  Innes  said  to  the  de- 
ponent that  he  was  not  married  to  the  pursuer ;  but  that  this  was 
in  hb  cross  temper.  Depones,  That  Mr  Innes  told  the  deponent 
that  his  object  in  marrying  the  pursuer  was  to  have  an  heir  to  his 
estate.  Depones,  That  when  Mr  Innes  called  the  child  Morrison's, 
she  understood  him  to  mean  that  Alexander  Morrison  was  the  father 
of  it :  That  the  pursuer  was  always  called  Mrs  Morrison  until  the 
date  of  the  declaration  above  deponed  to.  Depones,  That  she 
never  heard  the  pursuer's  son,  William,  called  by  any  other  name 
than  that  of  William  Morrison,  either  before  or  after  the  date  of 
the  declaration.  Interrogated,  If  she  ever  heard  the  pursuer  her- 
self say  that  this  boy  was  Morrison's  child  ?  depones  and  answers, 
That  she  rather  thinks  she  has  heard  the  pursuer  call  him  Alex- 
ander Morrison's  child.  Depones,  That  as  she  thinks,  on  the  oc- 
casion when  the  pursuer  came  to  have  her  wedding  dress  ordered, 
or  about  that  time,  the  deponent  was  present  when  her  daughter, 
Mrs  Captain  Barry,  asked  the  pursuer  whether  her  son,  William, 
was  the  child  of  Alexander  Morrison,  as  her  other  children  were  ? 
And  the  pursuer  answered,  that  all  her  children  were  by  the  same 
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father,  viz.  the  said  Alexander  Morrison.     Being  specially  inter- 
rogated, whether  her  impression,  from  all  she  saw  and  heard  in 
the  family  of  the  pursuer,  was  that  the  said  William  Morriaoo 
was  truly  the  son  of  Alexander  Morrison,  or  of  Mr  Innes?  depones, 
That  as  the  deponent  never  heard  of  the  boy's  being  called  by  Mr 
Innes'  name  until  after  she  had  ceased  to  visit  in  the  family,  ber 
impression  and  belief  is,  that  his  being  so  called  was  entirely  to 
make  matters  better ;  by  which  she  means,  that  the  boy  should 
be  enabled  to  come  to  the  estate;   and  further,  she  has  heard 
Mr  Innes  say,  that  his  brother  would  be  obliged  to  bring  up  tie 
boy,  although  he,  this  boy,  could  not  be  heir  to  the  estdte.    De- 
pones, That  the  children,  including  the  boy  William,  all  resem- 
bled their  mother  very  much ;   and  further  depones.  That  lit 
lanes  had  expressed  great  grief  to  the  deponent  on  account  of 
the  pursuer's  miscarriage  above  deponed  to,  because  he  was  thai 
deprived  of  an  heir.     Depones,  That  Mr  Innes  told  the  depo- 
nent, that  the  first  occasion  when  he  had  carnal  connexion  witl 
the  pursuer,  was  when  she  was  at  Cowie,  making  dresses  for  his 
daughters,  biit  he  did  not  say  when  this  was.     Depones,  That 
when  she  went  to  visit  in  the  pursuer's  family,  as  above  deponed 
to^  she  very  often  saw  great  intemperance.     Depones,  That  the 
pursuer  was  less  intemperate   than  the  other  members  of  the 
family;  and  furtber  depones.  That  the  pursuer  had  the  appearance 
of  a  woman  with  child  at  the  time  of  the  declaration  of  marriage 
above  deponed  to.     Re-interrogated  for  the  pursuers,  and  desired 
to  explain,  as  she  has  already  deponed  that  she  was  present  when 
the  pursuer  miscarried  in  October  1830,  she  had  the  appearance 
of  being  a  woman  with  child  when  the  declarations  of  marriage 
aforesaid  were  made  within  two  months  thereafter,  in  December 
1830?  depones,  That  she  judged  from  her  having  had  the  ap- 
pearance of  a  woman  with  child ;  and  adds,  that  Mr  Innes  told 
her  she  was  with  child,  and  that  he  would  not  have  married 
her,  unless  he  thought  her  a  woman  to  have  boys,  as  she  bad 
two  already.     Desired  again  to  say  what  were  the  appearances 
about  the  pursuer's  person  which   led  the  deponent  to  believe 
that  she  was  with  child  at  the  time  of  the  above  declarations  of 
marriage?   depones,  That  she  was  sickly  and  poorly,  like  any 
other  woman  in  that  state,  and  kept  her  bed  a  good  deal :  That 
the  deponent  was  given  to  understand  by  Mr  Innes  and  Mrs 
Rogers  that  the  pursuer  miscarried  a  second  time  some  time  after- 
wards.    Interrogated,  Whether,  as  above  deponed  to,  Mr  Innes 
said  that  his  brother  would  have  to  maintain  the  boy  William, 
although  he  could  not  heir  the  estate,  he,  Mr  Innes,  gave  any 
explanation  as  to  this  statement,  or  said  why  the  boy  could  not 
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heir  the  estate  ?  depones.  That  Mr  Innes  said  it  was  because  the  7  July  1835. 
marriage  he  had  made  was  not  a  legal  one.     Depones,  That  Mr    ^^^V^^ 
Innea  ddded,  that  he  wished  to  bring  his  wife  down  to  L.dOO  a-  ^^^^^^  ^c. 

year,  so  that  his  daughters  might  have  'L.200  each  a-year.     In-     j 

terrogatedi  By  what  mune  Mr  Innes  called  the  boy  on  the  occa-    ^'  ^"^^' 
sionei  abore  deponed  to,  when  he  stated  to  the  deponent  that  he 
was  his  son  ?  depones,  That  he  gave  him  no  name  whatever  on 
these  Qccaiioni :  That  he  sometimes  gave  hini  a  very  bad  name, 
as  he  was  a  cross  boy.     Interrogated,  Who  \^9  present  when  the 
pursuer,  us  abbve  deponed  to,  stated  to  Mrs  Barry  that  the  boy 
was  Alexander  Morrison's  son,  and  where  this  took  plae^  ?  de- 
pones, That  she  thinks  that  it  was  in  Mrs  Barry's  house  at  Stock- 
bridge,  and  that  no  others  were  present  on  the  occasion  but  Mrs 
Barry  9nd  the  d^pbnent     Interrogated,  What  led  the  deponent, 
after  Mr  Innes  had  tbld  her,  as  above  deponed  to,  that  the. boy 
could  not  heir  his  estate,  to  form  the  opinion  that  he  was  said  to 
be, Mr  .Innes'  son  just  to  taake  matters  better,  and  that  he  might 
heir  the  estate  aib  above  deponed  to?  depones  and  answers.  That 
Mr  Innes  would  jiist  say  one  thing  at  one  time  and  another  in 
ten.  minutes  after.     Re^interrogated  for  the  defenders,  depones. 
That  Mr  InAes,  on  different  occasions  after  the  declaration  of  mar- 
riage, turned  the  boy  and  the  other  children  of  the  pursuer  out  of 
the  house,  along  With  did  Mrs  Rogers,  and  sent  th^m  to  live  in 
Edinburgh :  Th^lt  he  did  so  on  account  of  the  noise  the  children 
Dlade  in  the  houaie.     Depones,  That  she  never  heard  the  boy  call- 
ed Mr  Inn^s'  child  till  after  the  date  of  the  second  m^carriage 
above  deponed  to ;  dnd  it  was  long  after  the  time  when  Mr  Innes 
expressed  gprief  on  account  of  the  miscarriages  that  tlie  deponent 
first  heard  the  boy  called  his  son.     Re-interrogated  for  the  pur- 
suers, When  and  where  she  first  heard  the  boy  said  to  be  Mr  Innes' 
son?  depones,  Thatshe  heard  it  first  from  her  niece,  Mrs  Johnston, 
in  sumtner  1832,  as  she  thinks :  That  Mrs  Johnston  then  stated  to 
her,  that  the  boy  had  been  sent  to  school  with  his  name  written  on 
a  satchel,  and  the  deponent  asked  Mrs  Johnston  who  had  written 
it^  but  she  said  she  could  not  tell.     Depones,  That  it  was  in  the 
i^inter  of  1832,  as  she  thinks,  that  Mr  Innes  said  that  the  boy 
William  was  his  son :  That  on  this  occasion  the  deponent  had 
merely  gone  oat  to  tell  Mr  Innes  that  her  husband  could  not  com- 
ply with  a  request  contained  in  a  letter  sent  to  him  by  Mr  Innes. 
Depdnes,  on  recdllection,  That  it  was  the  summer  before  the 
tioiie  of  Mr  Innes'  death,  that  Mrs  Johnston  told  her  of  the  boy 
having  beto  sent  to  school  with  his  satchel,  as  above  deponed  to.' 
Several  other  witnesses  were  called  by  the  pursuers,  who,  in  sub- 
stance, corroborated  the  testimony  of  the  preceding  witness,  in  par- 


i  I 


838 


DECISIONS  OF  THE 


No.  164. 


Eridence. 


7  July  1835.  ticular,  David  Johnston  and  his  wife,  mentioned  by  her,  and  John 
J^*'^'^^''^  M'Gillivray,  teacher,  Fisherrow,  to  whose  school  the  boy  was  sent 
V.  Inoes,  &c.  A  variety  of  witnesses  were  also  called  by  the  defenders ;  but  thrir 
testimony,  with  slight  variations,  corresponded  with  that  of  Spence 
and  others.  Euphemia  Stobie  or  Barry,  daughter  of  the  preced- 
ing  witness  Stobie,  was  called  by  the  defenders.  Her  testimony 
also  in  substance  corresponded  with  that  of  her  mother ;  but  as  it 
formed  subject-matter  for  an  incidental  plea,  to  be  immediately 
noticed,  it  is  given  at  length. 

<  Compeared  Euphemia  Stobie  or  Barry,  residing  in  Scotland 

*  Street,  Eldinburgh ;  who  being  solemnly  sworn,  &c.  examined  in 

<  initialibus,  for  the  pursuers,  depones.  That  she  is  the  daughter  of 

*  Mrs  Stobie,  a  witness  formerly  examined  for  the  pursuers.    De* 

<  pones,  That  she  has  had  no  conversation  with  her  mother  tooch- 

*  ing  this  cause  since  she,  Mrs  Stobie,  was  herself  examined.    In- 

*  terrogated  specially,  Whether,  after  Mrs  Stobie  was  examined,  she 

<  returned  to  the  witnesses'  room,  in  which  the  deponent  was  then 

*  inclosed ;  and  whether  Mrs  Stobie  did  not,  on  that  occasion,  state 

*  to  the  deponent  the  import  of  the  evidence  which  she>  Mrs  Stobie, 

*  had  given  ?  depones.  That  the  deponent  did  not  see  Mrs  Stobie 

*  in  the  witnesses'  room  after  she  was  examined,  but  that,  while  the 

<  deponent  was  there,  Mrs  Stobie  sent  John  Ferrier,  the  macer,  to 

*  desire  the  deponent  to  come  and  speak  with  her  in  the  clerk's 

<  room :  That  the  deponent  went  there  accordingly,  when  Mrs  Sto- 

*  bie  stated  to  her  that  she  was  not  going  straight  home,  but  that 

*  she  had  been  very  much  harassed  by  their  asking  her  what  she 

*  knew  nothing  about ;  but  that  if  she  had  known  she  would  not 

<  have  been  present  at  all :  That  no  third  party  was  present  but  the 

*  macer  when  this  conversation  took  place.    Interrogated,  depones, 

*  That  she  never  was  in  company  with  her  mother  and  Mr  M'Gil- 

*  livray,  teacher  in  Fisberrow,  after  her  mother's  examination.  In- 

<  terrogated  in  causa,  depones.  That  she  was  cited  as  a  witness  to 

<  appear  for  the  pursuers  in  this  cause,  and  attended  for  that  pnr- 

*  pose  on  the  day  referred  to  in  her  examination  in  initialibos,  bot 

*  was  not  called  on  to  give  her  evidence.    Depones,  That  Mrs  John- 

*  ston,  the  wife  of  David  Johnston,  at  Eastfield,  a  witness  for  the 

*  pursuers,  is  a  niece  of  the  deponent's  mother.     Depones,  That 

<  the  deponent's  mother  lived  at  Eastfield  for  a  few  months  towards 

<  the  end  of  the  year  1830,  and  that  the  deponent  went  out  occa- 

*  sionally  to  see  her  mother.     Depones,  That  she  has  seen  the  late 

<  Mr  Innes  of  Cowie,  first,  at  Mr  Johnston's,  when  her  mother, 

*  Mrs  Stobie,  first  introduced  him  to  the  deponent,  and  afterwards 

<  in  his  own  house  at  Elastfield.     Depones,  That  she  has  seen  the 

<  pursuer,  Mrs  Morrison,  and  saw  her  for  the  first  time  in  Mrs  John- 
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ston's,  where  she  frequently  came.  Depones,  That  she  had  some  7  July  183j. 
conversation  with  Mr  I  ones  on  one  occasion  when  she  saw  him,  j!*^"^^^^"]^ 
but  it  was  not  the  first  time,  regarding  Mrs  Morrison,  in  which  o,  innes,&G» 

he  made  some  apologies  for  thinking  of  marrying  her,  as  she  wais     Tj 

a  low  woman,  but  that,  as  she  had  had  a  family  by  her  former 
husband,  he  thought  she  was  likely  to  have  children :  That  Mr 
Innes  said  his  brother  and  he  did  not  agree  very  well,  and  that 
he  did  not  wish  him  to  get  his  estate.  Depones,  That  she  does  not 
know  whether  it  was  at  this  time,  but  she  remembers  of  his  having 
t  said  that  he  had  wrote  to  his  daughters  about  marrying  her,  and 
<  that  they  were  agreeable  to  it :'  That  he  further  said,  if  he  had 
a  boy,  they  would  remain  at  Cowie  until  he  was  one-and-twenty 
years  of  age.  Depones,  That  the. deponent  understood  him  to 
mean,  that  he  was  going  to  marry  for  the  purpose  of  getting  a  boy ; 
and  he  mentioned  something,  but  she  does  not  remember  whether 
it  was  at  this  time  or  afterwards,  of  her  having  been  in  that  way, 
but  ^  that  she  had  lost  it.'  Depones,  That  about  this  time  thd 
deponent  remembers  seeing  Mrs  Morrison's  children  playing 
about  Mrs  Johnston's,  and  observing  to  Mr  Innes  that  the  young- 
est boy  was  a  good-looking  boy ;  this  was  the  pursuer ;  when  Mr 
Innes  said  that  the  people  thereabouts  were  saying  that  it  was 
his  boy,  but  that  he  was  not :  that  he  belonged  to  her  former  hus* 
band :  That  this  was  after  Mr  Innes  had  told  the  deponent  that  ' 
he  had  thoughts  of  marrying  Mrs  Morrison,  as  deponed  to, 
and  that  he  was  anxious  for  a  boy.  Depones,  That  after  this,  Mrs 
Morrison  spoke  about  getting  a  dress  for  her  marriage  ;  and  the 
deponent  promised  to  make  it  for  her :  That  she  was  not  properly 
a  dressmaker,  but  that  she  had  been  taught  dressmaking,  and 
sometimes  made  dresses  for  her  own  relations  and  friends :  That 
Mrs  Morrison  had  told  the  deponent  that  Mr  Innes  kept  her  bare, 
by  which  she  meant,  that  she  was  ill-off  for  money  from  him. 
Depones,  That  Mrs  Morrison  afterwards  called  upon  the  depo- 
nent  to  get  her  dress  fitted.  Depones,  That  at  this  time  the  depo- 
nent remembers  a  conversation  betwixt  her  and  Mrs  Morrison 
regarding  the  boy  William,  when  she,  Mrs  Morrison,  said  that 
the  people  would  have  it  that  he  was  Mr  Innes' ;  but  she  said  he 
was  not,  and  that  Mr  Innes  was  in  France  at  the  time  the  child 
was  begot.  The  deponent  adds  of  herself,  <  Mrs  Morrison  said 
'  to  me  regarding  the  boy,  that  Mr  Innes  had  nothing  to  do  with  it  f 
and  Mrs  Morrison  seemed  to  the  deponent  to  be  offended  at  its 
being  supposed  that  tlie  child  William  was  Mr  Innes'.  Interro- 
gated, depones,  That  the  deponent  was  present  at  Mr  Johnston's 
on  a  subsequent  occasion,  when  Mrs  Morrison  wore  the  dress 
which  the  deponent  made  to  her.     Depones,  That  at  this  time 
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Mr  lunes'was  unwelli  and  said  that  he  liad  got  some  1Ulsati5{l^ 
tory  letter  from  his  daughters ;  and  that  it  might  be  ten  daji  or 
a  fortnight  before  he  got  another ;  and  that  he  would  drop  tk 
deponent  a  note  to  be  present  again  when  the  clergyman  va 
there ;  but  the  deponent  never  received  such  note :  That  at  tb 
time  the  deponent  was  present,  as  she  understood  Mr  laoei 
was  to  marry  Mrs  Morrison;  and  there  were  present  asKiih  ! 
bled,  the  deponent's  mother,  Mrs  Stobie,  Mr  and  Mrs  Jobih 
ston,  and  some  of  the  pursuer's  relations,  her  two  brothers  and 
her  sister.  Depones,  That  Mr  Innes  made  an  apol<^  to  ihmt  \ 
assembled,  and  decbred,  that  as  he  did  not  wish  to  behave  io- 
properly  to  the  pursuer,  he  would  dechire  her  to  be  his  wife; 
and  accordingly  Mr  Innes,  in  presence  of  the  deponent  and  die 
others  who  were  assembled,  took  the  pursuer  by  the  hand,  vA 
used  these  words,  ^  This  is  my  wife,  Mrs  Innes.'  The  depoDCot 
is  certain  these  were  the  words  used  by  Mr  Innea  in  her  iieir- 
ing*  Depones,  That  none  of  the  children  were  present  ofl 
this  occasion,  and  she  never  saw  any  of  them  in  the  rooa 
with  Mr  Innes.  Depones,  That  she  heard  Mr  Innes  say  tktt 
Mr  Morrison  was  a  mechanic ;  and  she  remembers  of  Mrs  Mor 
rison's  sister  saying,  in  the  pursuer's  presence,  that  MorrisoA 
had  another  wife  that  he  lived  with  at  the  time  Mrs  Mor- 
rison had  these  children  to  him :  That  Mrs  Morriaon  made  no 
answer  to  her  sister  when  she  said  so.  The  deponent  adds  i 
herself,  ^  her  sister  was  in  the  custom  of  speaking  very  improperlr 

<  to  Mrs  Morrison  at  all  times,  and  so  she,  Mrs  Morrison,  ms 

<  accustomed  to  it.'  Depones,  That  the  deponent  was  not  fre- 
quently there,  but  she  has  seen  them  quarrelling  together,  aaJ 
using  improper  language  to  one  anotlier,  but  the  sister  more  m- 
Depones,  Tliat  she  has  known  them  on  one  occasion  have  a  qoaml 
together,  and  it  was  about  Mr  Innes,  when  the  sister  said  to  W 
Morrison,  <  That  she  had  as  much  right  to  Mr  Innes  as  the  pur- 

<  suer  had.'  Depones,  That  this  was  after  the  declaration  of 
marriage  as  above  deponed  to,  and  when  the  deponent  was  diniDj 
at  Mr  Innes ;  and  that  this  speech  of  the  sister's  was  made  ift 
presence  of  Mr  Innes,  but  not  at  the  dining  table :  That  the  de» 
ponent  and  a  Mr  Gibbs  dined  with  Mr  Innes,  and  Mrs  Stobie, the 
deponent's  mother,  was  asked  but  could  not  go*  Depones,  Tbat 
the  deponent  has  not  seen  Mr  Gibbs  for  a  year,  and  ande^ 
stands  he  is  now  in  Russia.  Depones,  That  Mrs  Morrison  did 
not  sit  at  table  that  day :  That  she  came  in  to  do  so,  but  Mt 
Innes  would  not  allow  her ;  and  it  appeared  to  the  deponent,  bj 
the  way  he  spoke,  that  they  had  had  a  quarrel  together.  D^* 
pones,  That  the  deponent  spoke  of  Mrs  Morrison  to  Mr  Innes 
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that  day  by  the  name  of  Mrs  Innes,  when  he  quarrelled  the  de-  7  July  1835. 
ponent  and  said  that  she  was  not  to  call  her  Mrs  Innes  any  more,     ^^v^^ 
but  Mrs  Morrison.     Depones,  That  after  the  declaration  of  mar-  ^j  iV,t,es,  &c.' 

riage  above  deponed  tor  the  deponent  has  seen  the  pursuer  Wil-     

Ham  playing  about,  and  heard  him  called  *  Willie  Morrison,'  and 
never  heard  him  called  William  Innes.  Interrogated  for  the  pur- 
suers, depones,  That,  to  the  best  of  her  recollection,  it  was  in  the 
month  of  December  1630  that  Mrs  Morrison  called  to  try  on  the 
marriage- dress,  and  had  the  conversation  with  the  deponent  above 
deponed  to :  That  Mrs  Stobie  was  present  on  this  occasion,  and 
£he  deponent's  servant  was  also  going  and  coming  in,  but  she 
does  not  think  she  was  attending  to  what  was  said :  That  this 
happened  a  few  days,  perhaps  five  or  six,  before  the  declaration 
above  deponed  to :  That  it  was  a  few  days  after  new  year's  day 
of  1831,  that  the  deponent  dined  with  Mr  Gibbs  at  Mr  Innes*  as 
above  deponed  to:  That  this  dinner  took  place  at  Mr  Innes'  house 
at  Eastfield,  next  door  to  Mr  Johnston's.  Depones,  That  she  thinks 
it  was  not  so  many  as  eight  days  after  the  first  of  January  1831  : 
That  there  were  just  two  apartments  in  the  house,  and  that  when 
May  Rogers  made  the  remark  above  deponed  to,  that  she  had  as 
much  right  to  Mr  Innes  as  Mrs  Morrison,  she  was  just  coming 
into  the  room,  and  at  the  same  time  Mr  Innes  was  desiring  Mrs 
Morrison  to  leave  the  room :  That  her  sister  then  said,  ^  You 
*  deserve  that,  as  I  have  as  much  right  to  Mr  Innes  as  you.' 
Depones,  That  Mrs  Morrison  said  her  sister  was  the  worse  of 
drink  on  this  occasion,  and  she  appeared  to  the  deponent  to  be 
so:  That  the  deponent  herself  slept  that  night  in  Mr  Innes' 
house,  as  there  was  no  room  in  Mr  Johnston's.  Depones,  That 
she  slept  in  the  kitchen  with  the  boy  William,  the  pursuer :  That 
the  boy  William  appeared  to  the  deponent  to  be  living  in  Mr  Innes' 
house  at  this  time :  That  the  deponent  only  saw  Mr  Innes  once 
after  the  foresaid  occasion,  and  this  was  in  the  same  house,  being 
a  few  days  after  the  aforesaid  dinner ;  and  that  on  this  occasion, 
Mr  Innes  was  still  living  in  the  same  house  at  Eastfield :  That 
prior  to  the  date  of  the  declaration  of  marriage  above  deponed 
to,  the  deponent  never  saw  him  in  any  other  place  but  Mr 
Johnston's,  and  that  all  the  conversations  between  him  and  the 
deponent  above  deponed  to  took  place  there :  That  these  con- 
versations took  place  on  from  four  to  si^  different  occasions ;  to 
the  best  of  her  recollection,  not  more  :  That  she  sometimes  saw 
Mr  Innes  two  or  three  times  in  a  day  in  Mr  Johnston's  house  : 
lliat  the  above  conversations  did  not  take  place  always  with  the 
deponent  herself  alone  :  That  Mrs  Stobie  was  often  present,  and 
Mr  and  Mrs  Johnston  occasionally :  That  on  the  occasion  above 
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deponed  to,  when  Mr  Innes  stated  to  the  deponent  that  he  bad 
made  known  his  intention  of  marrying  the  pursuer  to  his  daughters, 
and  that  they  were  agreeable  to  it,  he  threw  down  a  letter  to  the 
deponent  which  he  said  was  from  his  youngest  daughter  upon  tie 
subject,  and  desired  the  deponent  to  read  it,  which,  however,  she 
did  not  do.     Depones,  That  the  deponent  never  followed  the  re- 
gular business  of  a  dressmaker.     Depones,  That  the  boy  Wil- 
liam was  in  the  room  with  Mr  Innes  at  Mr  Johnston's  house  on 
the  occasion  above  deponed  to,  when  the  deponent  remarked  that 
he  was  a  fine  boy;  and  that  this  took  place  in  Mrs  Johnstoo'i 
presence.     Interrogated  by  the  commissary-examinator,  how  she 
reconciles  this  with  what  she  has  deponed  to  in  the  previous  part  of 
her  deposition,  that  she  never  saw  any  of  the  children  in  the  room 
with  Mr  Innes  ?  depones  and  answers,  <  I  think  I  said  that  on 
'  one  occasion  I  saw  William,  the  pursuer,  in  the  room  with  Mr 
'  Innes,  at  least  1  certainly  meant  to  say  so/     Depones,  That  At 
is  a  married  woman :   That  her  husband  is  a  captain  in  ike  71th  r^ 
gimentj  at  present  in  Jamaica :   That  it  is  three  years  since  du  jov 
him  :  Tfiat  she  corresponds  with  him.     Depones,  That  she  neTer 
was  all  night  in  Mr  Innes'  house,  except  on  the  occasion  above 
deponed  to,  and  that  on  that  night  Mrs  Morrison's  other  cliildreo, 
as  also  her  mother,  were  in  the  house :  That  Mrs  Morrison's  mother 
and  two  children  slept  that  night  on  a  sofa  in  the  room  where  they 
had  dined,  in  order  to  give  the  deponent  room  in  the  kitchen :  That 
she  understood  that  Mr  Innes  and  the  pursuer  slept  together  that 
night  in  a  bed  in  the  same  room  with  her  mother.     Depones,  Tbst 
except  on  this  night  she  never  was  all  night  in  the  same  house  with 
Mr  Innes.   Depones,  That  Mr  Innes,  when  he  first  spoke  of  his  in- 
tended marriage  with  the  pursuer,  asked  the  deponent  to  be  bride  S' 
maid  on  the  occasion,  to  which  the  deponent  agreed,  provided  her 
mother,  Mrs  Stobie,  agreed  to  it.     Depones,  That  this  was  m 
Mrs  Johnston's  house,  and  that  Mr  Innes  was  never  in  the  de* 
ponent's  house  in  his  existence :  That  the  deponent  and  her 
mother  lived  together.' 
George  Brown,  session-clerk  of  Duddingston,  was  called  bytLe 
pursuer,  who  deponed,  <  That  he  was  session-clerk  of  Duddingston 

<  in  the  end  of  the  year  1830 ;  and  that  during  the  week  preceding 

*  the  19th  of  December  in  that  year,  he  was  applied  to  by  a  brother 

<  of  the  pursuer,  and  Mr  David  Johnston,  a  witness  in  causa,  to  get 

*  the  banns  of  marriage  proclaimed  in  Duddingston  church  between 

*  the  late  Mr  Innes  of  Cowie  and  the  pursuer,  Janet  Rogers:  That 

<  they  paid  the  fees  of  proclamation,  amounting  to  one  guinea :  That 

*  the  deponent  did  accordingly  proclaim  the  banns  of  marriage  be* 
^  tween  Mr  Innes  and  Janet  Rogers,  in  Duddingston  churcli)  on 
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Sunday,  the  19th  December:  That  on  the  following  day  an  ex-  7  July  1835. 
tract  of  the  proclamation  was  furnished  to  Johnston  by  the  depo-    ^^^V^^ 
nent,  which  is  marked  by  the  deponent  and  commissary-examina-  ^^f^^^  ^J.. 

tor  of  this  date,  as  relative  hereto  :  That  the  deponent  knew  that       

Mr  Innes  lived  at  Portobello  at  this  time,  having  previously  had  ^^*  ^^^^'^ 
some  business  with  him  there :  That  about  the  spring  or  first 
month  of  summer  of  1831,  while  the  deponent  was  engaged  in  ta- 
king up  the  population  of  the  parish  of  Duddingston,  he  called 
upon  Mr  Innes,  who  was  then  residing  at  Wellington  Place,  near 
Fisherrow :  That  the  deponent  saw  Mr  Innes  on  that  occasion, 
and  had  some  conversation  with  him  regarding  the  aforesaid  pro- 
clamation of  banns :  That  the  pursuer  was  present  on  this  occa* 
sion,  and  seemed  very  anxious  to  be  regularly  married  by  a  clergy- 
man :  That  the  deponent  had  a  long  conversation  with  Mr  Innes 
regarding  the  Scotch  law  of  marriage.  Depones,  That  Mr  Innes 
seemed  to  think  a  regular  marriage  unnecessary,  as  he  had  already 
declared  the  pursuer  his  lawful  wife  :  That  Mr  Innes  referred  to 
the  famous  case  of  Macadam  of  Craigengillan  in  Ayrshire  :  Tha( 
when  the  deponent  and  Mr  Innes  were  taking  a  tumbler  of  toddy 
together,  the  pursuer  brought  in  a  little  boy,  and  said  to  the  wit- 
ness, <  I'll  shew  you  our  boy,  Mr  Brown  :'  That  the  deponent  was 
given  to  understand  that  the  boy  was  Mr  Innes'  son,  by  his  ha- 
ving negatively  assented  to  this  statement  of  the  pursuer  :  That 
Mr  Innes  and  the  pursuer  appeared  to  be  living  as  man  and  wife 
at  this  time,  and  that  he  invariably  addressed  her  in  the  style  of 
a  wife :  That  on  this  occasion  the  pursuer  asked  the  question,^ 
whether  it  was  necessary  that  she  should  appear  with  the  child 
wrapped  up  in  a  cloak,  and  make  a  public  confession  ?  That  the 
deponent  said  he  thought  this  unnecessary  by  the  law  of  Scot- 
land ;  and  Mr  Innes  repeated,  that  it  was  enough  for  the  child, 
that  he  had  declared  the  pursuer  his  wife  before  witnesses.  De- 
pones, That  the  certificate  was  written  out  and  given  to  John- 
ston, as  aforesaid,  before  the  deponent  made  any  entry  in  the 
regular  proclamation  book,  and  that  the  deponent  will  excerpt 
and  transmit  to  the  commissary-examinator  an  exact  transcript 
as  it  now  stands  in  the  proclamation  book.  Interrogated  for  the 
defenders,  depones,  That  the  pursuer  was  proclaimed  as  *  Janet 
<  Morrison,'  and  that  this  was  done  because  the  two  people  who 
called  upon  him,  as  above  deponed  to,  gave  him  to  understand 
that  this  was  the  wish  of  Mr  Innes.  Interrogated,  How  and 
when  it  was  that  the  words,  *  or  Rogers,'  which  now  stand 
in  the  book  interlined  after  Morrison,  was  inserted?  depones, 
That  this  was  done  about  a  week  afterwards,  and  the  deponent 
has  a  strong  impression  that  it  was  done  at  bis  own  suggestion. 
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7  July  1635.  «  Interrogated,  Whether  he  is  certain  that  the  certificate  wm  writ- 
^  ten  out  before  he  entered  the  proclamation  in  the  register^book? 

v.TnnM.  &c.    '  depone*,  That  he  is  not/ 

An  extract  from  the  register  of  prockmation  of  banns,  kept  fsr 
the  parish  of  Duddingston,  was  produced* 

m 

<  December  \9th  1830. — On  this  day  the  banns  of  marriage  be- 

*  tween  John  Innes,  W.  S.  Esq.  of  Cowie,  and  Janet  Morrison  ^ 
'  eldest  daughter  of  William  Rogers,  late  joiner  in  Edinburgh 

*  both  residing  in  this  parish,  have  been  three  times  publicly  pro- 

*  claimed  in  the  parish  church.' 

*  Duddingston,  July  26tf4  1833. 
*  The  above  is  an  exact  transcript  of  the  entry  in  the  register 
'  book  of  the  proclamation  of  the  banns  of  marriage,  between  tie 

<  late  John  Innes,  Esq.  of  Cowie,  and  Janet  Morrison  or  RogeiSi 

<  referred  to  in  my  deposition  of  the  26th  June  last.         (Signed) 

*  George  Brown.' 

The  following  medical  evidence  was  adduced,  (on  the  partoftbe 
pursuers) :  1.  Dr  James  Hamilton  junior,  physician  in  Edinbargb, 
professor  of  Midwifery  in  the  University  of  Edinburgh,  who  (l^ 
poned,   *  That  he  thinks  that  ten  calendar  months  is  an  anosoallv 

<  long  period  of  gestation,  but  not  by  any  means  without  precedent. 

<  Depones,  That  in  the  course  of  his  practice  he  has  had  occasion 

*  to  know  a  very  few  cases  of  such  protracted  gestation,  with  regard 

<  to  which  he  could  entertain  no  doubt.  Depones,  That  he  has 
^  known  one  case  of  a  patient  passing  eleven  menstrual  periods  by 
^  seven  days.     Depones,  That  by  calendar  months  the  deponent 

*  means  consecutive  months,  beginning  at  any  one  month  in  tie 

*  year.     Interrogated  for  the  defenders,  Whether  the  nuoaberof 

*  cases  which  he  has  known  in  which  the  gestation  was  protracted 

<  to  ten  calendar  months  has,  in  his  experience,  been  so  great  tt 

<  one  in  a  thousand?  depones,  Certainly  not.     Interrogated,  Wle- 

<  tlier  it  may  have  been  one  out  of  two  thousand,  or  three,  or  foar, 

<  or  five  thousand  ?  depones.  That  it  is  impossible  to  answer  thiS| 

<  because  a  person  does  not  think  of  keeping  a  list.     Interrupted, 

<  Whether,  in  computing  the  period  of  gestation,  a  medical  man 

<  must  not  necessarily  depend  on  the  statements  of  the  woman,  aa 

<  to  the  period  from  which  conception  is  supposed  to  commence? 

<  depones.  That  the  information  obtained  from  the  patient  relates 

*  to  the  date  of  her  last  menstruation.' 
2.  John  Moir,  surgeon  to  the  Lying-in-Hospital,  Edinburgl, 
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and  pbyrician  in  Edinburgh,  who  deponed,  <  That  he  has  seen  tbre6  7  July  183^. 
or  four  cases  in  which,  and  particularly  in  one  of  them,  he  consi-     ^**«^v^^ . 
dered  that  gestation  had  been  protracted  beyond  the  usual  period :  ^^^f^^  I'c: 
That  with  recrard  to  that  one  case  he  had  no  doubt ;  That  there       ■■    ■ 
are  few  oases  of  the  kind  in  which  there  is  not  room  for  doubt :     ^^  ^"^^' 
That  in  the  one  case,  as  to  which  he  was  sure,  the  gestation  was 
protracted  a  fortnight  beyond  the  nine  months,  and  in  the  other§ 
eight  or  ten  days.     Interrogated,  What  is  the  opinion  entertained 
by  the  profession  with  regard  to  cases  of  protracted  gestation? 
depones.  That  it  is  the  opinion  of  some  medical  men  that  gesta- 
tion cannot  be  protracted  beyond  the  nine  months ;  but  he  believes 
that  the  prevailing  opinion  of  the  majority,  both  in  number  and 
authority,  is,  that  it  may  be  protracted.     Interrogated  for  the  de- 
fenders, depones,  That  he  has  acted  as  one  of  the  medical  officer^ 
of  the  Lying-in-Hospital  for  about  five  or  six  years,  and  is  aged 
about  twenty-six.     Depones,  That  the  above  case  is  the  only  on6 
in  which  he  is  certain  of  the  protraction,  of  bis  own  knowledge. 
Depones,  That,  in  this  ease,  he  took  the  period  from  which  th6 
time  was  to  be  computed  from  the  information  of  the  woman. 
Depones,  That  the  prevailing  opinion  of  the  majority  is  in  favour 
of  a  possible  protraction  to  the  extent  of  even  a  fortnight  beyond 
the  usual  period.     Interrogated,  How  far  this  prevailing  opiniofl 
extends, — in  particular,  whether  it  goes  the  length  of  a  possible 
protraction  of  three  weeks  or  a  month?  depones,  That  he  thinks 
it  extends  to  three  or  four  weeks  after  the  usual  time.     Interro- 
gated, Whether,  in  these  cases  of  protracted  gestation,  the  womai\ 
must  not  know,  or  have  an  opinion,  as  to  whether  she  is  beyond 
the  usual  time  or  not  ?  depones.  That  he  thinks  she  must  sus- 
pect it.* 

'    On  the  part  of  the  defenders,  1.  Dr  Thomas  Thomson,  afore- 
said ;  who  being  interrogated,  depones,  *  That  he  is  the  Dr  Thom- 

*  son  who  was  examined  in  June  1833  for  the  pursuers.    Depones^ 

*  That  Janet  Rogers,  when  he  delivered  her,  as  formerly  mention- 

*  ed,  was  a  stout,  healthy  woman.     Interrogated,  Whether  either 

*  then,  or  at  any  other  time,  any  thing  ever  passed  which  led  him  to 

<  believe  or  suspect  that  the  woman  had  gone  more  than  the  usual 

*  period  with  child  ?  depones.  Nothing  whatever.     Depones,  That 

*  nothing  of  the  kind  was  stated  either  by  her  or  by  any  body  else, 

<  and  nothing  of  the  kind  was  hinted  by  any  body.     Depones,  That 

<  it  is  usual  for  women  who  believe  that  they  have  gone  witli  cbfid, 
^  especially  if  it  be  for  any  long  period,  to  mention  this  to  their  me^ 

*  dical  attendants.     Depones,  That  he  has  been  in  practice  as  an 

*  accoucheur  in  Edinburgh  upwards  of  fifteen  years.     Interrogated*, 

<  Whether  it  be  usual  for  women  to  go  beyond  the  ordinary  period, 
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or  whether  this  ever  occurs  ?  depones,  That  it  occurs  very  seldom, 
if  it  oyer  occurs  at  all :  That  they  may  go  for  a  few  days  longer 
or  shorter,  but  nothing  beyond  eight  or  ten  days.  Depones,  That 
he  thinks  the  addition  of  a  month  totally  out  of  the  question,  and 
thinks  so  decidedly  :  That  in  judging  of  the  period  of  supposed 
gestation,  one  is  obliged  to  proceed  entirely  on  the  statement  of 
the  female.  Depones,  That  there  are  various  causes  which  may 
make  the  female  mistake,  and  which  may  give  them  an  interest  te 
mislead.  Interrogated  for  the  pursuers,  depones,  That  he  was  a 
muslin  weaver  from  his  sixteenth  to  his  eighteenth  year,  having 
previously  received  a  good  education :  That  the  deponent  com- 
menced his  medical  education  after  his  eighteenth  year,  and  com- 
pleted it  in  Edinburgh :  That  he  received  his  diploma  from  Aber- 
deen. Depones,  That  he  is  aware  many  cases  are  recorded  in 
the  books  of  medical  jurisprudence  of  females  having  gone  ten 
calendar  months  with  child ;  but  that  he  believes,  and  is  of  opi^ 
that  no  such  cases  ever  truly  occurred.     Being  shewn  the 


nion. 


certificate,  depones.  That  it  is  in  bis  handwriting;  and  the  same 
is  signed  by  the  deponent  and  commissary-ezaminator  as  rehtive 
hereto.  Re-interrogated  for  the  defenders,  depones,  That  he  does 
not  practise  as  an  apothecary,  but  as  an  accoucheur  and  general 
practitioner.  Being  shewn  an  unsigned  certificate,  which  is  now 
produced,  and  marked  as  relative  hereto,  under  an  objecdon  against 
its  being  produced  stated  by  the  pursuers'  counsel,  upon  the  groand 
that  it  was  within  the  power  of  the  defenders,  but  neither  re- 
covered nor  produced  by  them  before  the  record  was  closed,  which 
the  commissary-examinator  repelled,  depones.  That  a  clerk  of  Mr 
Rutherford,  the  pursuers'  agent,  came  to  him  one  evening  long  after 
this  cause  began,  with  this  certificate  written  out  as  it  now  is,  and 
wished  the  deponent  to  make  out  another  in  his  own  handwriting, 
in  the  same  terms,  and  to  sign  it :  That  this  the  deponent  refdsed 
to  dOf  because  it  set  forth  that  he  had  delivered  ^  Mrs  Janet 
*  Rogers  or  Innes ;'  whereas  he  had  never  known  this  wonaan  as 
Mrs  Innes,  or  as  any  thing  but  Mrs  Morrison.  Depones,  That 
he  has  kept  this  certificate  ever  since.  Depones,  That  the  said 
clerk  called  on  him  for  this  purpose  shortly  before  the  6th  of  De- 
cember 1832  *. 
John  Thatcher,  physician  in  Edinburgh ;  who  being  interrogated, 


*  The  certificate  referred  to  by  this  witness  ran  thus : 

*  I,  Dr  Thomas  Thomson,  residing  at  32.  Gay  field  Square,  Edinburgh,  do  berebj 

•  certify,  that  I  dcIiTered  Mrs  Janet  Rogers  or  Morrison,  as  she  was  then  called,  of  i 
'  male  child,  upon  the  14th  day  of  April  1827,  having  attended  her  upon  that  ocaw>3 

*  at  her  residence  at  No.  9.  Greenside  Place,  Edinburgh.     GWen  under  my  baad  il 
<  Edinburgh,  this  6th  day  of  December  1832. 

(Signed)       «  Thomas  Thomson,  M.  D.* 
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<  depones,  That  he  has  been  in  practice  as  an  accoucheur  for  nearly  7  July  1835. 

*  thirty  years^  during  which  he  has  delivered  above  10,000  patients,    ^"^-^v^^ 

<  Depones,  That  gestation  protracted  beyond  nine  calendar  months  ^/^f^)]^  ^c. 

<  is  a  possible  but  not  a  very  probable  circumstance.  Interrogated, 
^  Whether  he  believes  in  a  gestation  of  ten  months  ?  depones,  That 

*  two  such  cases,  perhaps  three,  have  been  reported  to  him,  but  that 
'  he  considered  these,  and  considers  such  cases  generally,  as  founded 

*  solely  on  miscalculation  or  misapprehension.      Depones,  That 

<  wherever  the  woman  is  of  bad  character,  or  has  an  interest  to  de^ 
c  ceive,  he  would  most  assuredly  ascribe  the  statement,  that  she 

<  had  goiie  long  beyond  the  ordinary  period,  to  these  circumstances* 
'  Interrogated,  Whether,  in  judging  accurately  of  the  exact  period  of 
^  gestation,  he  is  not  obliged  to  depend  entirely  upon  the  statements 

*  of  the  woman,  or  at  least  to  depend  so  much  upon  these  statements 
^  that  no  certain  conclusion  can  be  drawn  independently  of  them  ? 

*  depones,  That  in  general,  in  respectable  practice,  certainly  he 

*  does  rely  upon  the  statement  of  the  woman ;  but  that,  in  the  later 

*  months  of  pregnancy,  if  required,  accurate  and  scientific  exami- 

*  nation  could  be  made  correctly,  or  nearly  so,  to  ascertain  its  state 

<  of  advancement,  independent  of  any  statement  on  the  part  of  the 
'  mother;  but  that  if  no  such  examination  be  made,  the  woman's  state*- 
^  ments  are  the  only  guide :  That  women  without  any  motive  of  de<- 
^  ception  are  frequently  mistaken  as  to  the  period  of  gestation.  In- 
'  terrogated,  Whether  the  woman,  when  there  is  any  unusual  pro- 

<  traction,  must  not  be  aware  of  this  fact  ?  depones,  <  I  think  she 
<*  unquestionably  must.' 

The  pleas  in  law  for  the  parties  respectively  were  thus  stated  :  Punuen* 
For  the  pursuers — The  facts  set  forth  are  relevant  to  establish  the  '^ 
status  of  the  pursuer,  Janet  Rogers  or  Innes,  as  the  relict,  .and  of 
the  pursuer,  William  Innes,  as  the  lawful  son  and  heir  of  die  late 
John  Innes  of  Cowie,  Esq. 

For  the  defenders — The  marriage  betwixt  Mr  Innes  of  Cowie  Defenders* 
and  the  pursuer  being  denied,  tliis  marriage  must  be  legally  esta«  ^^^^ 
blished  by  evidence,  before  she  can  be  entitled  to  claim  the  status 
of  his  widow.  2.  Even  if  facts  and  circumstances  relevant  to  infer 
the  marriage  could  be  proved,  the  other  pursuer,  calling  himself 
William  Innes,  not  having  been  begotten  by  Mr  Innes  of  Cowie, 
can  have  no  right  to  claim  the  character  of  his  heir. 

After  the  record  was  closed,  the  pursuers  presented  a  note  to  the 
Lord  Ordinary  during  vacation,  of  the  following  import :  The  pur- 
suers ^  are  under  the  necessity  of  applying  to  your  Lordship  to  post* 

*  pone  the  decision  in  this  case  till  they  shall  have  an  opportunity 
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7  Jury  1835.  ^  of  duly  establishing  by  proof  certain  rery  material  facts  connected 
^  with  the  evidence  of  three  of  the  principal  witnesses  for  t]ie  de^ 
*  fenders,  tending  to  shew  that  their  case  has  been  endeavoured  t6 
^  be  made  out  by. a  system  of  wilful  and  deliberate  perjury.  Tii6 
^  pursuers  are  in  a  situation  to  shew  that  the  extraordinary  ikcts  nov^ 
^  to  be  mentioned  could  not  possibly  be  within  their  knowledge  du- 
^  ring  the  period  when  the  proof  was  taken,  and  that  therefore  tbe^ 
'*  are  entitled  to  the  full  benefit  of  the  rule  of  res  noviter  veniens 
^  ad  notitiam. 

*  It  will  be  in  the  recollection  of  your  Lordship  that  the  case  of  th^ 
d^efenders  was  mainly  rested  upon  the  evideneeof  a  person  represent- 
ing herself  to  be  a  Mrs  Captain  Barry,  a  natural  daughter  of  Mrt 
Stobie,  residing  in  Fairlie's  Clofiie,  Cowgate,  who  swore,  ^  that  At  u 
a  married  tooman  r  That  her  husband  is  a  captain  in  the  77th  regi- 
ment^ at  present  in  Jamaica  :  That  it  is  three  years  since  she  saw  him  : 
T7iai  she  corresponds  toith  him,'  &c.  The  apparant  respectabilit)rof 

this  person,  judging  from  her  dress  and  general  deportment  wbeil 
examined,  was  such  that  no  suspicion  was  entertained  a«  to  bet 
being  actually  what  she  represented  herself  to  be ;  and  ahbot^t 
the  pursuers  certainly  were  greatly  surprised  at  some  parts  of  het 
deposition,  they  were  not  prepared  for  the  discovery  which  ihitj 
have  since  made,  and  which  tlie  recent  return  of  Captain  Barry 
from  the  West  Indies  now  enables  them  to  set  forth  with  the  most 
perfect  confidence,  viz.  That  she  is  a  mere  impostor,  who  nevef 
was  married  to  him,  and  was  formerly  a  common  prostitute  and  a 
person  of  the  most  infamous  character,  who  has  assumed  bis  name 
in  his  absence  from  this  country,  for  no  other  purpose  but  that  of 
fraud  and  imposition. 

*  The  evidence  of  this  ^  respectable  ladjf  as  slie  was  called,  in  tk 
far  as  it  was  contradictory  of  the  evidence  of  the  pursuers,  was 
particularly  pressed  upon  the  attention  of  your  Lordship  at  A^ 
debate  in  the  end  of  the  summer  session,  by  the  counsel  for  tbe 
defenders,  as  particularly  worthy  of  regard,  when  contrasted  with 
that  of  the  in<Uviduals  in  a  lower  rank  of  life,  who  bore  testimony 
for  the  pursuers ;  and  they  dwelt  in  the  strongest  manner  upon 
the  credit  due  to  her,  as  occupying  the  status  of  a  respectable 
married  lady,  the  wife  of  a  captain  in  the  British  army. 

*  Various  circumstances  in  her  deposition,  which  greatly  surprised 
the  agent  for  the  pursuers,  had  led  him,  so  far  back  as  the  month  of 
August  1833,  to  write  to  Captain  Barry,  requesting  informa*' 
tion  on  the  subject.  He  understood  that  the  regiment  was  in 
Jamaica,  and  addressed  his  letter  to  that  island ;  but  owing  to  the 
regiment  having  changed  its  station,  and  having  been  ordered  to 
the  British  dominions  in  North  America,  it  now  appears  that  the 
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f  letter  bad  never  reached  him»  and  the  pursuers'  agent  not  having  7  July  VssiT. 
« any  answer  to  his  communications,  was  left  to  suppose,  either  that    ^^«^V^^ 

<  the  letter  had  not  reached  its  destination,  or  that  Captain  Barry  ^^^  ^'^^j 

<  was  disinclined  to  answer  any  inquiries  made  on  the  subject.   But 

<  in  the  beginning  of  August  lasty  having  perceived  in  the  news* 
t  papers  that  tlie  captain  had  returned  to  this  country  with  his 

<  regiment,  he  transmitted  a  copy  of  the  former  letter,  accompa- 
*  nied  with  a  request  that  Captain  Barry  would  answer  it ;  and  in 
^  course  of  post  he  received  the  following  note :  *  Captain  Barry 
<<  has  received  Mr  Rutherford's  letter  of  the  11th  instant;  in  reply 
^<  to  which  he  begs  to  refer  him  to  A.  Nairne,  Esquire,  W.  S.  and 
^^  to  Captain  Raims,  77th  regiment,  his  friend  and  brother  officer; 
<^  who  are  aware  of  the  system  of  annoyance  adopted  towards  hind 
<^  by  the  woman,  Euphemia  Inglis.  Captain  Barry  will  be  detained 
<<  in  London  for  some  weeks  after  the  regiment,  which  embarked 
*<  this  day  on  board  his  M.  ship  Romney,  for  Leith,  but  he  will 
<<  not  fail,  on  reaching  Edinburgh,  to  adopt  legal  measures  to  pu- 
^^  nish  the  said  woman  for  her  impudent  assertion  and  assumption 
'<  of  his  name  (if  really  she  has  done  so,)  in  itself  so  truly  absurd 
^^  that  he  does  not  think  it  requires  refutation. — Portsea,  I5th  Augnsi 
«  1834.' 

<  It  further  appears  that  Captain  Barry  has  been  for  years  married 

f  to  a  lady  of  the  highest  respectability,  and  that  he  never  corre-       •  ' 

'  sponded  with  this  impostor  Inglis,  who  has  assumed  his  name,  and 

<  deliberately  swears  that  she  is  his  wife,  and  that  she  corresponded 
y  with  him  when  abroad.  He  utterly  disclaims  all  connection  with 
f  her ;  and  as  he  is  now  quartered  in  Edinburgh  Castle,  and  feels  very 
^  deeply  the  injury  done  to  him  by  so  impudent  an  imposture,  it  ifl^ 

<  understood  that  he  is  resolved  to  have  the  woman  prosecuted  for 

*  perjury. 

<  Your  Lordship,  referring  to  the  evidence  in  the  present  casey 
^  will  further  be  pleased  to' observe,  that  this  witness  was  connected 

*  with  several  others,  who  concurred  in  representing  her  a3  Mrel 

<  Captain  Barry,  although  they  must  have  known  that  she  had  no 

<  pretensions  to  that  character,  and  could  not  fail  to  be  intimately 

*  acquainted  with  her  real  history.     The  very  greatest  weight  was 

<  naturally  given  to  such  apparently  respectable  testimony  in  stat- 
^  ing  the  case  for  the  defenders ;  while  the  pursuers,  owing  to  the 

<  circumstances  which  have  now  been  explained,  and  which  they 

<  are  fully  ready  to  substantiate,  had  it  not  in  their  power  even  to 
^  state,  far  less  to  prove,  > 

<  It  is  humbly  trusted  that  your  Lordship  will  still  afford  them 

*  an  opportunity  of  doing  so  before  disposing  of  the  case,  which' 
?  they  mean  to  enrol  for  that  purpose  at  the  meeting  of  the  Court/^ 
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7  July  1835.       The  Lord  Ordinary,  on  motion,  allowed  an  additional  record  to 
be  prepared.     The  condescendence  was  in  substance  similar  to  the 
above  note ;  and  the  pursuers  further  produced  a  decemiture  of 
the  Commissary  Court,  (which  they  alleged  they  had  only  discovered 
on  applying  to  Captain  Barry's  agent,)  in  these  words  :  <  At  Edin- 
burgh, the  15th  day  of  September  1826  years — Sitting  in  judg- 
ment, the  Commissaries  of  Edinburgh.     Their  Lordships,  in  the 
action  of  declarator  of  marriage,  adherence,  legitimation  and  ali- 
ment, raised  and  pursued  before  them,  at  the  instance  of  Mrs 
Eophemia  Inglis  or  Barry,  residing  in  Eldinbnrgh,  and  designing 
herself  wife  of  Charles  Barry,  captain  in  his  Majesty's  77th  Re- 
giment of  Foot,  presently  residing  in  Paisley,  and  Charles  Barry, 
their  son,  against  the  said  Captain  Charles  Barry,  assoilzied,  and 
hereby  assoilzie  the  said  Charles  Barry,  defender,  from  said  ac- 
tion ;  but  found,  and  hereby  find,  no  expenses  due,  and  decerned 
and  hereby  decern.     Extracted  by  me,  depute  commissary-clerk 
of  Edinburgh.'     (Signed)         <  G.  Carphin  Jun.' 
The  defenders,  inter  alia,  averred,  in  reply,  that  the  pursuers  were 
themselves  the  authors  of  the  disig^ation  in  question ;  that  they 
took  it  as  they  got  it  from  them,  and  that  they  had  examined  the 
witness  after  she  had  been  rejected  by  the  pursuers. 


Incidental 
pleas  for 
pursuers. 


Incidental 
pleas  for 
defender. 


The  pursuers'  pleas,  in  respect  to  the  above  objection,  were  these : 
1.  The  facts  now  stated  by  the  pursuers,  being  wholly  unexpected 
till  after  the  deposition  of  the  witness,  Euphemia  Stobie  alias  Inglis, 
was  emitted,  and  the  pursuers  being  unable  to  obtain  more  early  in- 
formation regarding  them,  these  facts  are  truly  res  noviter  venientes 
ad  notitiam,  and  as  such  afford  sufficient  ground  for  opening  up  the 
record,  and  entitling  the  pursuers  to  a  proof  of  their  averments. 

2.  The  averments  now  brought  forward  by  the  pursuers  against 
the  testimony  of  Euphemia  Inglis  alias  Barry,  are  relevant  to  con- 
vict her  of  perjury,  and  consequently  to  destroy,  or  at  all  events 
greatly  to  impair  the  effect  of  her  deposition  in  causa. 

Those  of  the  defender :  1.  Where  a  witness  has  been  cross-exa- 
mined on  a  matter  irrelevant  to  the  cause  itself,  it  is  incompetent 
to  lead  evidence  to  contradict  what  she  has  sworn  to  on  that  matter, 
in  order  to  discredit  her  testimony  on  other  points ;  Spencely  o. 
De  Willot,  7.  East.,  108;  Harris  v.  Tippot,  2.  CampbeUt  637; 
Philip^  Law  ofEvidencey  i.  272,  last  edition ;  Peah^$  Law  of  Em" 
denccy  134. 

2.  Where  a  witness,  on  cross-examination,  has  been  asked  a 
question  intended  to  degrade  or  disparage  her  character,  the  party 
examining  is  bound  by  the  answer,  and  is  not  entitled  to  discredit 
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the  answer  by  counter  evidence ;  Harris  v.  Uppot,  2.  CamjibeUf  1  July  163S. 
637 ;  Rex  v.  Wateon,  2.  Starkie,  151 ;  PhiUpi  Law  ofEmdeneef  ^^^y"^ 
i.  272.  284,  last  edition.  X'^*^". 

3.  The  proof  proposed  to  be  adduced  by  the  pursuers  regarding 
the  status  of  the  witness,  Stobie,  is  inadmissible  in  this  cause,  as  it 
involves  the  trial  of  an  issue  collateral  to  the  cause ;  Whish  and 
Wollat  V.  Hessie,  3.  Haggard^  682. 

4.  Supposing  a  proof  in  contradiction  of  the  witness'  answer  bad 
been  admissible,  it  is  in  the  present  stage  of  the  proceedings  now 
too  late  to  bring  it  forward;  Wright  v.  Din,  Jan.  5.  1737,  Mor. 
Diet  12,119;  Glas  v.  Christison,  May  15.  1819,  Fac.  CoJL 

5.  The  facts  admitted  or  averred  are  inconsistent  with  the  alle- 
gation of  res  noviter,  as  regards  the  status  of  the  witness,  Stobie, 
and  presume  the  contrary;  or  at  least  they  establish  that  the  pur- 
suers have  not  used  due  diligence  to  obtain  before  circumduction 
the  evidence  within  their  power,  of  that  status  which  they  now  ask 
leave  to  prove;  Dundas  v.  Aitkin,  9th  March  1810,  Fac.  CoU. 

His  Lordship  ordered  minutes  of  debate  on  the  above  point,  in 
which  the  pursuer  urged  the  above  pleas  by  various  illustrations ; 
and  the  defender  in  substance  contended,  that  the  doctrine  of  res 
noviter  veniens  was  confined  to  the  introduction  of  matter  pertinent 
to  the  cause ;  that  reprobatory  proof,  when  competently  iadduced, 
can  only  be  applied,  in  accordance  with  the  authorities,  to  the  ini* 
tialia  testimonii ;  that  independently  of  the  doctrine  of  res  noviter 
veniens,  and  of  protest  for  reprobators,  it  must  be  acknowledged  as 
an  established  rule  of  evidence,  and  one  which  it  would  lead  to  in^^ 
extricable  confusion  to  deviate  from,  that  no  evidence  can,  at  any 
time,  be  led  with  a  view  to  contradict  matter  collateral  to  the  issue, 
which  may  be  elicited  from  a  witness  on  cross-examination.  To 
shew  that  the  consistorial  practice  in  England  was  similar  on  this 
point  to  that  of  the  courts  of  common  law,  he  cited  a  recent  judg«> 
ment  of  Dr  Lushington,  in  the  cause  Sargeaunt  v.  Sargeaunt,  de-» 
cided  18th  Nov.  1834. 

The  Lord  Ordinary,  (6th  March,)  having  pronounced  an  inter-  Interlocutor 
locutor,  reporting  the  whole  cause,  the  Court,  in  the  first  place,  (16th  ^^  ^^^^^ 
June,)  disposed  of  this  incidental  point  by  refusing  the  application. 

Lord  Bdlgray. — The  incidental  question  which  has  occurred,  rela- 
tive to  the  witness,  Mrs  Barry,  does  not  appear  to  me  to  be  of  much 
consequence  to  either  of  the  parties,  but  it  appears  to  be  of  consi- 
derable importance  to  the  law  of  Scotland,  and  on  that  ground 
alone  deserves  attention. 

In  all  consistorial  cases,  it  has  been  the  practice  to  give  in  a  list 
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7  July  1935,    of  witn^ssel,  with  their  designations,  previoas  to  the  entering  upon 

^^^V^^    the  examinaUon  of  the  witness.     This  Is  done  for  the  purpose  of 

w^fnnM,  Ac.  ®"2i'^l!"g  ^^^  parties  respectively  to  inquire  into  the  situation  and 

character  of  the  persons  who  are  to  be  adduced  against  them.    If 

Court^on**  objections  occur,  then  the  party  objecting  should  come  prepared 
incidental  With  his  evidence  to  support  them ;  and  if  this  be  not  in  his  power, 
point  which  often  happens,  then  he  ought  to  protest  for  reprobators,  in 

order  to  enal>le  him  to  examine  evidence  afterwards.  Accordingly, 
de  praxi,  whenever  a  witness  is  brought  forward,  the  judge^exami* 
sator  demands  of  the  opposite  party  if  there  are  any  objections  to 
the  witness.  If  he  says  there  are,  these  objections  must  be  stated 
instanter,  and  proved.  If  that  be  not  attainable,  then  the  party 
protests  for  reprobators,  and  the  examination  proceeds.  This  prac- 
tice  is  founded  on  manifest  utility ;  because,  when  reprobators  are 
protested  for,  it  puts  the  party  on  his  guard,  so  that  he  may  either 
withdraw  tlie  witness,  and  substitute  another  in  his  place,  or  he  may 
direct  his  attention  to  the  future  evidence  to  be  adduced,  and  so 
guide  it,  that  it  may  corroborate  what  may  be  stated  by  the  witness 
objected  to.  But  when  there  is  no  protest,  it  naturally  induces 
acquiescence  in  the  admissibility  and  validity  of  the  testimony  of 
the  witness. 

.  The  law  is  well  laid  down  by  Mr  Erskine.  He  explains  the 
reason  of  the  thing,  and  mentions  the  adoption  of  the  modern  prac- 
tice :  <  Where  one  offers  a  relevant  objection  against  a  witness,  of 
'  which  he  cannot  bring  instant  proof,  it  can  be  no  bar  to  his  exa* 
^  mination ;  but,  in  such  case,  the  party  objecting  may,  immedi- 
^  ately  before  the  party  makes  oath,  protest  for  a  reprobator ;  i.  e: 
^  protest  that  he  may  be  allowed  afterwards  to  bring  evidence  of 
^  the  witness's  enmity  to  him,  or  of  his  partial  counsel  in  some  other 

*  articles.  Actions  of  reprobator  were  admitted  by  our  former  prac- 
'tice,  though  no  such  previous  protestation  had  been  entered  so 
^  long  as  sentence  was  not  pronounced  in  the  principal  cause,  in 

*  which  the  witness  had  deposed.  But  in  the  case  of  the  intermediate 
^  death  of  other  witnesses  who  could  have  sworn  to  the  same  facts, 

^  -     ( that  action  was  not  admitted  without  such  previous  protestation, 

<  even  when  the  principal  cause  was  still  pendent;  for  there  the 
^.  producer  of  the  witness,  who  saw  no  objection  offered  to  his  tes^ 

*  timony,  had  reason  to  rest  upon  his  evidence,  whereas,  had  tlie 

*  protestation  been  entered  by  the  adverse  party,  he  might  have 

<  brought  others  then  alive  in  support  of  his  allegation.  But  by 
^  the  present  practice,  which  is  not  so  favourable  to  actions  of  re- 
^  probator,  they  are  received  in  no  case  where  they  have  not  been 

*  previously  protested  for,  even  though  he  who  produced  the  wit- 
f  ncss  cannot  shew  that  he  has  suffered  any  prejudice  by  the  inter- 
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^  mediate  death  of  others,  from  a  presumption  that  the  party  who  7  July  ta^5.< 

*  insists  for  the  reprobator,  if  he  truly  has  a  suflScient  objection    ^•'^v*^ 
^  against  the  witness,  would  have  entered  the  usual  protestation  be-  „,.^^^^  ^^. 

*  fore  his  making  oath  ;'  Ersk.  iv.  2.  29.    .  

The  same  law  is  also  laid  down  by  Lord  Stair,  iv.  43.  11,  who  c^rl^'oV^ 
specifically  states,  that  if  parties  do  not  protest  for  reprobators,  incidental 

*  parties  are  held  as  acquiescing.'  ^^^"'' 

What  is  stated  by  these  authors  has  been  followed  by  the  Court 
in  a  series  of  decisions ;  22d  June  1676,  Irvine  v,  Ross  and  Irvine ; 
pth  Feb.  1679,  Irving  i;.  Irving;  Harcarse,  No.  847,  Newton  v, 
Paip;  5th  Jan.  1737,  Wright  v.  Din;  10th  Feb.  1810,  Robert- 
son  r.  Duke  of  Athole ;  15th  May  1819,  Glass  v.  Christison. 

From  these  authorities  it  is  perfectly  clear,  that  it  is  contrary  to 
law  and  practice  to  allow  the  pursuer  in  this  case,  who  never  pro^ 
tested  for  reprobators,  to  adduce  evidence  to  affect  the  admissibili- 
ty of  Mrs  Barry.  The  general  rule  is  laid  down  most  distinctly 
and  accurately  by  the  authorities  referred  to.  It  is  very  true  that 
Lord  Stair  mentions  an  exception  from  the  general  rule.  His 
words  are,  ^  Except  they  can  give  competent  evidence  that  the  '  '  " 

^  grounds  of  their  inability  came  to  their  knowledge  after  their  tes^  ^ 

f  timony,  and  were  of  the  nature  of  those  for  which  witnesses  might 

*  be  simply  rejected.'  In  this  opinion  Lord  Stair  is  borne  out  by 
two  cases,  Gooden  v,  Murray,  13th  July  1700,  and  Glass  v.  Chris* 
tison^  15th  May  1819  ;  but,  in  these  cases,  it  must  be  made  out  by 
competent  evidence  that  the  matter  truly  came  noviter  ad  noti* 
tiam.  But  that  will  not  apply,  if  the  party  could  have  obtained 
more  early  information,  by  reasonable  diligence  and  attention. 

Now,  in  this  case,  Mrs  Barry  was  originally  summoned  as  ^ 
witness  for  the  pursuer,  and  therefore  he  must  be  supposed  to  have 
known  every  thing  of  her  situation  and  status  before  he  included 
her  in  his  own  list.  Besides,  the  fact  upon  which  the  pursuer  founds 
his  demand  happened  no  less  than  seven  years  before  Mrs  Barry's 
examination,  and  that  alone  takes  it  out  of  the  exception. 

*  In  the  second  place,  the  demand  of  the  pursuers  seems  objection* 
able  on  another  ground.  It  will  be  observed  from  the  proof  that 
«ach  of  the  parties  gave  in  a  judicial  minute,  declaring  the  proof  te 
be. closed*  The  judge,  accordingly,  in  pursuance  of  his  duty,  cir- 
cumduoes  the  term,  and  by  a  regular  interlocutor  declares  the 
proof  concluded,  and  he  reports  the  evidence,  as  he  was  bound  to 
do,  and  as  taken  by  him,  to  the  proper  authority.  Now,  after  aU 
this  is  done,  nothing  could  be  more  dangerous  than  to  allow  a  par^ 
ty  to  diallenge  the  witnesses  of  his  opponent,  because,  by  investi^ 
gation  posterior  to  the  proo^  he  has  found  out,  that  the  witnessed 
jbave  committed  some,  mistakes  as  to  their  age,  profession,  or  resi* 
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7  July  1635.  dence,  or  other  matters  of  that  kind.  If  one  party  is  allowed  to  do 
this,  the  other  party  must  be  entitled  to  redargue  it  In  that  way 
there  could  be  no  termination  to  a  proof,  and  to  listen  to  such  a 
demand  would  give  rise  to  the  most  dangerous  consequences. 

In  the  third  place,  the  present  demand  ought  to  be  refused,  be- 
cause what  is  stated  is  not  relevant  in  itself,  for  although  the  deed, 
upon  which  the  objection  to  Mrs  Barry  is  founded,  was  produced, 
yet  it  would  never  affect  her  admissibility  or  credibility.  Not- 
withstanding of  the  decree  of  the  Commissaries  against  her,  she 
may  conscientiously  believe  that  she  was  the  wife  of  Captain  Barry, 
and  it  would  be  impossible  for  any  court,  on  this  ground,  to  convict 
her  of  perjury. 

It  appears  to  me,  therefore,  that  the  demand  of  the  pursuer  ought 
to  be  refused. 

Jjords  Presidenif  GUlies  and  Mackenzie  substantially  concurred. 


The  cause  having  been  continued  for  debate  on  the  merits,  their 
Lordships  this  day  delivered  their  opinions  as  follows ; 

Lord  President — I  do  not  agree  with  Mr  Robertson,  that  the 
question  here  iS|  whether  this  was  the  child  of  Morrison  or  Innes. 
I  should  not  wish  to  be  obliged  to  say  who  was  the  lather  of  it. 
What  we  have  to  decide  here  is,  on  the  one  hand,  whether  there  is 
proof  that  this  was  the  child  of  Innes,  and,  on  the  other,  whether 
there  is  proof  of  a  marriage.  The  proof  as  to  the  marriage  appears 
to  me  sufficient ;  but  when  you  come  to  talk  of  the  paternity,  it  is 
a  different  matter.  If  you  couple  the  whole  circumstances  with 
the  fact,  that  Innes  left  this  country  301  days  before  the  birth,  and 
when  you  consider  that  for  a  long  time  after  that,  the  pursuer  held 
out  Morrison  as  her  husband,  and  bore  his  name, — that  she  even 
gave  that  name  to  the  father  at  the  time  of  the  birth,  I  do  not  see 
how  it  is  possible  to  say  that  Innes  was  the  person  who  begat  it 

Lord  Mackenzie* — This  is  quite  different  from  a  quesUoo  of  ali- 
ment. This  is  not  a  case  for  a  semiplena  probatio :  there  must  be  full 
proof.  The  question  is,  whether  there  is  such  proof  here.  Accord- 
ing to  the  admitted  facts,  this  child  roust  have  been  begotten,  if 
Innes  was  the  father  of  it,  ten  months  before  the  birth.  This  is  a 
primary  consideration.  There  has  been  an  argument  as  to  the 
possibility  of  the  thing ;  but  there  can  be  no  doubt  of  the  extreme 
improbability  of  such  lengthened  gestation :  that  is  a  notorious  fact : 
there  can  be  no  doubt  about  it,  and  that  improbability  must  be  over- 
ruled by  the  clearest  evidence.  There  is  no  sound  evidence,  in  point 
of  &ct,  to  establish  that  Innes  was  the  father ;  and  are  we,  in  such 
circumstances,  to  decide  in  favour  of  this  pursuer,  to  the  prejudice 
of  the  acknowledged  relations  of  Mr  Innes,  to  the  effect  of  ousting 
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them  from  their  present  possession  of  this  estate.     There  is  just  as  7  July  1835» 
good  ground  for  legitimating  every  child  this  woman  ever  had,  as     '^^V^ 
there  is  in  respect  to  this  pursuer.     I  can  very  well  understand,  ,,,^f^^  ^c. 
where  a  man  and  woman  have  lived  in  a  state  of  concubinage--^     — — 
where  they  are  quasi  man  and  wife,  and  neither  having  intercourse  court?" 
with  any  body  else — ^why  the  doctrine  of  legitimation  per  subse- 
quens  matrimonium  may  legally  operate  in  &vour  of  their  children, 
and  that,  in  such  case,  there  would  be  great  reason  for  presuming 
paternity ;  but  this  case  &ils  in  this  respect  in  every  particular : 
there  is  no  good  evidence  of  continued  intercourse  before  the  child 
was  born ;  on  the  contrary,  they  did  not  live  together :  he  had  two 
other  mistresses,  and  one  of  them  her  own  sister :  he  had  no  kind 
of  fidelity  to  her :  he  did  not  make  her  his  concubine.     The  best 
that  can  be  made  of  the  matter  is,  that  there  is  an  averment,  not 
well  proved,  that,  on  certain  occasions,  she  had  yielded  to  this  man, 
as  she  would  have  done  to  any  other  body ;  for  it  is  not  pretended 
be  had  particular  allurements,  or  that  it  was  on  account  of  any  se^ 
duction  of  his.     There  are  other  circumstances  which  tell  in  the 
same  way.     It  is  certain  she  claimed  as  her  husband  another  man : 
if  he  was  not  her  real  husband,  she  continued  to  claim  him  as  such: 
he  begat  two  children  by  her  at  a  time  when  she  kept  his  name 
and  company ;  and  are  we  to  take  it  for  certain  she  could  not  have  an- 
other by  him,  merely  because  there  is  no  evidence  of  continued  in- 
tercourse ?  It  would  appear  that  he  came  in  once  when  drunk,  and 
claimed  the  child  as  his, — in  vino  Veritas.     I  think  there  cannot  be 
the  least  doubt  as  to  the  propriety  of  rejecting  this  claim  of  pater- 
nity.    As  to  the  question  of  marriage,  I  certainly  have  some  mis- 
givings; yet  I  cannot  set  aside  so  much  evidence:  there  is  no  proof 
of  perjury,  and  on  the  whole  I  think  it  is  made  out;  but  I  have  no 
absolute  confidence  even  as  to  this. 

Lord  President — The  rule,  pater  est  quem  nuptise  demonstrant, 
is  strictly  applicable  only  to  children  born  in  wedlock.  In  the  noted 
case  of  Savage,  Parliament  acted  contrary  to  this  rule ;  but  this 
was  always  considered  a  very  iniquitous  piece  of  legislation,  and 
the  understanding  has  been  that  it  would  never  be  repeated* 

Lard  Gillies. — It  will  not  do  for  either  the  man  or  the  woman  to 
say  that  such  a  child  was  begot  between  them,  unless  there  are 
proper  extrinsic  circumstances.  This  certainly  will  not  do  per  se, 
and  I  do  not  think  there  is  sufficient  proof  aliunde.  As  to  the 
marriage,  I  would  have  great  doubts  about  it  but  for  the  case  of 
Macadam. 
Lard  Balgray  concurred. 

The  Catart^  therefore,  pronounced  this  interlocutor :  <  The  Lords  Judgmeau 
^  having  advised  this  cause,  with  the  proof  for  both  parties,  and 
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heard  counsel  in  their  own  presence,  find,  ^U^  As  to  the  con* 
elusion  of  declarator  of  marriage  in  the  libel,  that  soflScient  erh 
deuce  has  been  given  of  &ctB  and  circumstances  to  establish  a 
marriage  between  the  pursuer,  Janet  Rogers,  and  the  late  John 
Innes,  Esq.  of  Cowie ;  and  decern  and  declare  in  terms  of  that 
conclusion  of  the  libel  accordingly ;  and  find  her  entitled  to  ei* 
penses  in  so  iar  as  relates  to  this  branch  of  the  case ;  and  remit 
the  account  of  that  expense  to  the  Auditor  of  Court  to  tax  the 
same,  and  report :  As  to  the  conclusion  of  legitimacy  at  the  in- 
stance of  the  other  pursuer,  calling  himself  William  Innes,  find) 
That  no  sufficient  evidence  has  been  adduced  of  his  birth  as  a  law- 
ful child  of  the  said  marriage,  or  otherwise  of  his  being  the  kw* 
ful  son  of  the  said  John  Innes ;  therefore,  find  the  said  pursuer  not 
entitled  to  the  character,  or  to  any  of  the  rights  of  the  lawful  son 
of  the  said  John  Innes,  and  decern  and  declare  accordingly;  as- 
soilzie the  defenders  from  the  conclusion  of  the  libel  at  the  in- 
stance of  the  said  William  Innes,  but  find  the  said  defenders  not 
entitled  to  expenses/ 

Lord  Ordinary,  Carehouse*         Act  Robertion^  Mailland,  RandytUU*  Alt  DeoM 

of  Fac.  (BopcJ  Rutherfurdt  Lumsdeui  A,  A,  Maconochie*  Jos,  RutherfBti, 

W.  S«  Farsuers'  Agent.       Peter  CrookSf  W.  S.  Defenders*  Agent        J7.  Clerl. 

c. 


SECOND  DIVISION. 


No.  CLXV. 


7ifi  July  1835. 


JOHN  SIMPSON,  Teacher  in  Kelso, 

against 

The  duke  of  BUCCLEUGH  and  Others,  (Heritors  or 
Sprouston,)  and  presbytery  of  KELSO. 

Parochial  Schoolmaster.  —  Stat.  43.  Geo.  III.  c.  54.  — 
Founds  that  it  is  not  required  by  the  above  statute^  that  a  nugarit^ 
of  heritors  and  the  minister  shall  fix  on  the  branches  of  literature  m 
which  they  require  examination^  at  the  meeting  at  which  the  edkool- 
master  is  elected^  or  at  any  other  particular  meeting^  but  that  Aar 
resolvtion  to  this  effect  may  be  taken  at  any  meeting  regularly  called 
and  intimated  fiyr  the  purpose^  subsequent  to  the  vacancy^  and  pre' 
vious  to  the  meeting  of  presbytery  at  whicfi  the  examination  is  to 
proceed. 
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Question  03  to  the  meaning  and  effect  of  the  \Qth  clause  of  said  statute^ 
in  resped  to  the  powers  of  said  megority  of  heritors  and  the  minister 
to  examine  the  presentee  in  every  branch  of  literature  they  may  deem  D^if^  bq^. 
necessary,  deugh  And 

Others. 

Thb  office  of  schoolmaiftter  in  the  parish  of  Sprou8ton  haying  be-  NAmtiTe. 
come  vacant,  is  springr  1833,  indmafion  was  made  from  the  pnlpit, 
on  Sunday,  the  dd  of  Mai'ch  of  that  year,  <  that  a  meeting  of  the  heri- 

*  tors  of  the  parish  will  be  held  in  the  parish-church,  on  Thursday, 
*•  the  14th  day  of  March  current,  at  12  o'clock  noon,  to  arrange 
^  matters  previous  to  the  election  of  a  successor  to  Mr  Robertson ; 

*  and  that,  on  the  17th  day  of  April  thereafter,  another  meeting  of 
*•  the  said  heritors  will  be  held  in  the  same  place,  and  at  the  hour 

<  aforesaid,  for  the  purpose  of  electing  a  fit  and  proper  person  to 

<  succeed  to  the  said  vacant  office.'  Intimation  of  the  vacancy,  and 
of  both  the  above  meetings,  was  also  sent  to  all  the  heritors,  by  cir- 
cular letters,  the  same  letter  containing  the  notice  of  both  meetings. 
It  was  stated  by  the  suspender,  (Simpson,)  that  the  heritors  had  not 
authorised  this  intimation. 

The  first  meeting  took  place  on  the  14th  March,  and  was  attend- 
ed by  Mr  Darling,  for  the  Duchess  of  Roxburghe  and  Mr  ToUe- 
mache ;  Mr  Walker,  for  Sir  John  Scott  Douglas ;  and  Mr  Brodie, 
for  Sir  William  Eliott  of  Stobbs  and  Wells.  These  gentlemen  re- 
presented the  whole  heritors  of  the  parish,  with  the  exception  of  the 
Dnke  of  Buccleugh,  and  are  the  ordinary  and  recognised  fiaictors 
of  the  parties  for  whom  they  respectively  appeared,  and  usually 
act  and  attend  such  meetings  in  that  character.  Mr  Simpson,  in 
the  after  proceedings,  denied  the  authority  of  these  mandataries. 
Sir  William  Eliott  was  informed,  by  letter  from  Mr  Darling  to 
him,  dated  19th  March  1833,  that  the  above  meeting  had  been  at- 
tended by  Mr  Brodie  on  his  behalf,  and  that  it  had  been  resolved 
that  the  schoolmaster  should  be  qualified  to  teach  English,  writing, 
arithmetic  and  Latin. 

At  this  nieeting  on  14th  March,  *  it  was  resolved,  that  the  new 
schoolmaster  of  this  parish  should  be  qualified  to  teach  English, 
writing,  arithmetic  and  Latin,  and  that  it  is  necessary  to  require 
certificates  of  character,  and  previous  success  in  teaching,  from  the 
several  candidates.  The  meeting  further  resolve,  that  an  advertise- 
ment, in  the  above  terms,  shall  be  weekly  inserted  in  the  Kelso 
Mail^  and  Edinburgh  and  Leith  Advertiser,  and  that,  in  said  adver- 
tisement, the  candidates  shall  be  required  to  lodge  the  certificates 
before  mentioned  with  Robert  Darling,  Esq.  Kelso,  on  or  before 
Thursday,  the  11th  day  of  April  next.  The  meetbg  further  re- 
solve, that  an  examination  of  the  several  candidates  shall  take  place 
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Simpson  v. 
Duke  of  due 
cleugh  and 
Others. 

Narrative. 


7  July  1835.  <  on  the  17th  April  previous  to  the  election,  and  that  one  or  two  of 

^  the  members  of  the  presbytery  be  requested  to  attend  upon  that 

'  occasion.'     The  resolutions  contained  in  this  minute  were  not  re- 

scindedy  recalled  or  altered  by  any  subsequent  meeting  of  heritor 

In  pursuance  of  these  resolutions,  the  following  adrertisement 

was  inserted  in  the  newspapers  named  in  the  minute :  <  Wanted, 

A  schoolmaster  for  the  parish  school  of  Sprouston.     He  must  be 

qualified  to  teach  English,  writing,  arithmetic  and  Latin,    Tke 

salary  is  L.30 ;  and  as  the  parish  is  populous,  an  efficient  teadier 

will  be  sure  to  obtain  a  numerous  school.     Certificatea  of  cbara^ 

ter,  and  of  success  in  teaching,  are  required  to  be  lodged  wilb 

Robert  Darling,  Bank  of  Scotland's  office,  Kelso,  on  or  before 

Thursday,  the  11th  of  April  next,  that  they  may  be  examined 

by  the  heritors  previous  to  the  election,  which  will  take  place  in 

the  school  room,  at  Sprouston,  on  Wednesday  the  17  th  of  April, 

&t  eleven  o'clock  forenoon,  aft^r  the  examination  of  the  sereni 

candidates.' 

The  heritors,  including  Sir  William  Eliott,  were  written  to  by  Mi 
Darling,  that  the  above  advertisementhad  been  inserted  in  thepapen 
fixed  on  by  the  meeting  of  14th  March,  and  Sir  William  never  stated 
any  objection  to  it. 

The  meeting  for  election  was  accordingly  held  on  the  I7th  Aprii^ 
and  was  attended  by  Sir  William  Eliott,  Mr  Darling,  mandatvy 
and  factor  of  the  Duchess  of  Roxburghe,  and  her  husband ;  Mr 
James  Elliot,  for  the  Duke  of  Buccleugh ;  and  Mr  Walker,  far 
Sir  John  Scott  Douglas.  At  this  meeting.  Sir  William  Eliott 
was  chosen  preses,  and  a  list  of  twenty-seven  candidates  for  tke 
vacant  office  was  laid  before  them,  mOst  or  all  of  whom  were  in  at- 
tendance. The  preses  then  protested  against  the  factors  and  naD- 
dataries  of  the  Duchess  of  Roxburghe  and  Sir  John  Scott  Donglii 
being  allowed  to  vote.  These  gentlemen,  at  the  same  time,  pro* 
tested  against  the  refusal  of  their  votes.  Mr  Darling  then  protested 
against  the  vote  of  Sir  William  Eliott,  who  claimed  for  himself  a 
deliberative  vote,  and  the  casting  vote  as  preses ;  and  he  proposed 
the  suspender,  Mr  Simpson,  as  the  person  who  should  be  elected. 
Mr  Eliott,  for  the  Duke  of  Buccleugh,  proposed  Mr  James  Brovo, 
who  was  also  supported  by  the  mandataries  for  the  other  heritoi& 
The  minutes  bear,  ^  The  meeting  therefore  declared  Mr  Brown 

<  schoolmaster  of  this  parish,  and  to  enter  upon  his  office  at  WUt* 
^  Sunday  1833,  and  to  be  entitled  to  all  its  emoluments,  upon  beiog 
^  found  by  the  presbytery  qualified  to  teach  English,  writing,  aritb- 
'  metic  and  Latin,  which  the  meeting  considers  necessary  quaiita* 
^  tions  for  this  parish,  and  they  direct  the  clerk  to  furnish  him  witk 

<  a  copy  of  the  minute.     Sir  William  Eliott  protests  against  tbe 
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decision  just  come  to,  in  resj)ect  of  the  illegality  of  the  votes  of  7  July  1835. 
Messrs  Darling  and  Walker ;  and  protests  that  Mr  John  Simpson    .^^"^V^^ 
is  duly  elected  schoolmaster  of  the  parish  of  Sprouston,  by  a  ma-  jJufeTf  Buc- 
jority  of  legal  votes ;  and  declares  the  said  Mr  John  Simpson  cieugh  and 
schoolmaster  accordingly,  and  to  enter  upon  his  office  at  Whit-    ^  ^"' 
Sunday  1833,  and  to  be  entitled  to  all  its  emoluments,  upon  being  Narrative. 
found  qualified,  by  the  presbytery  of  Kelso,  to  teach  English, 
writing  and  arithmetic,  and  direct  the  clerk  to  furnish  him  with 
a  copy  of  this  minute.' 
A  meeting  of  the  heritors  and  minister  was  held  within  the  parish- 
/church,  on  19th  September  1833,  when  there  were  present  Sir 
William  Eliott,  the  Reverend  John  Sym,  minister,  John  Smith,  for 
Sir  John  Scott  Douglas,  Mr  Darling  for  Duchess  of  Roxburghe, 
iand  Mr  Elliot  for  the  Duke  of  Buccleugh.  .  Mr  Sym  was  chosen 
preses.     Mr  Smith  moved  that  the  resolutions  of  the  meeting  of  the 
14th  March  last,  requiring  a  knowledge  of  the  Latin  language  as 
one  of  the  qualifications  of  candidates  for  the  vacant  parish-school  of 
Sprottston,  being  still  a  standing  and  valid  resolution,  to  the  effect 
of  forming  the  rule  by  which  the  presbytery  must  conduct  themselves 
in  their  examination  of  the  schoolmaster  elect;  and  never  having  been 
specially  altered  by  any  competent  meeting,  the  presbytery  shall  be 
respectfully  craved,  in  their  examination  and  trial  of  the  candidate 
elect,  to  give  effect  to  the  said  resolution,  and  to  make  a  knowledge 
of  the  Latin  tongue  an  essential  requisite  before  confirming  any  per- 
son in  the  office  of  schoolmaster  of  this  parish ;  and  as  Mr  Simpson 
does  not  possess  this  requisite  qualification,  and  besides  Was  not  duly 
elected  by  a  majority  of  the  heritors  present,  that  the  said  venerable 
body  shall  take  upon  trial  Mr  James  Brown  ;  and  upon  his  being 
found  duly  qualified,  in  terms  of  the  resolution  of  14th  Mardi  last, 
confirm  him  in  his  said  office ;  which  motion  was  agreed  to  by  the 
meeting,  with  exception  of  Sir  William  Eliott,  who  protested, 

*  That  it  is  not  competent  to  the  present  meeting  to  alter  the  deci- 

<  sion  of  the  meeting  of  the  17th  April  last,  which  was  specially 

<  called  for  the  purpose  of  electing  a  schoolmaster,  and  which  meet- 

<  ing,  by  a  majority  of  legal  votes,  did  elect  Mr  John  Simpson,  as 

<  schoolmaster,  to  enter  upon  his  office  at  Whitsunday  1833,  and 

<  to  be  entitled  to  all  its  emoluments,  upon  being  found  qualified,  by 

*  the  presbytery  of  Kelso,  to  teach  English,  writing  and  arithmetic' 

Both  candidates  claimed  the  appointment,  and  made  application 
to  the  presbytery  to  take  the  trial  of  their  sufficiency. 

The  presbytery,  unwilling  to  be  involved  in  a  litigation,  refused 
to  proceed,  and  referred  the  whole  case  to  the  General  Assembly 
for  instructions.     As  the  matter  involved  questions  of  civil  law,  the 
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7  July  1835.  Assembly  remitted  to  the  presbytery,  with  a  recommendadontobe 
^^•^V"^    guided  by  the  opinion  of  the  procurator  of  the  church. 
DuiTe  o°f  Buc-      T^®  opinion  of  the  procurator  was  accordingly  taken ;  and  a  ape- 
cieugh  and      cial  meeting  of  the  presbytery  was  held  on  the  16th  July  1834,  at 
Others.  which  the  presbytery  having  taken  '  into  consideration  the  Asiein* 

<  bly's  deliverance,  recommending  them  to  follow  the  advice  of  tke 

*  procurator ;  and  further,  considering  his  opinion  to  be  in  these  teiw^ 
<<  I  have  no  difficulty  in  saying  that  Mr  Simpson  is  the  oaodidste 
<<  legally  elected,'  they  found  accordingly.'  To  this  proceeding  tki 
respondents,  the  heritors  of  the  parish,  were  not  parties,  and  they 
did  not  acquiesce  in  or  homologate  the  finding  of  th^  presbytery. 

<  The  presbytery  next  proceeded  to  judge  of  the  qualificatioBs  it 

<  which  they  are  required  to  examine  the  schoolmaster,  and  uiumi- 

<  mously  agreed  to  follow  the  procurator's  opinion,  which  is  in  thew 

<  terms :  *  I  think  the  qualifications  required  are  Latin,  Engliak, 
<<  writing  and  arithmetic ;'  and  they  hereby  find  aecordinj^y. 

<  Mr  Simpson  was  then  called  in  for  examination,  who  compeu^ 

<  ing,  presented  a  certificate  of  his  having  qualified  to  Goverames^ 

*  and  offered  to  be  examined  in  the  branches  required  in  the  oi* 
'  nutes  of  election,  but  declined  to  be  examined  by  the  court  on  hi 

*  knowledge  of  Latin.' 

The  presbytery  thereupon  unanimously  found,  that  Mr  Sop- 
son  having  declined  to  be  examined  as  to  his  knowledge  of  LatUi 
is  not  duly  qualified  for  the  office  of  parochial  schoahnaster  of 
Sprouston,  and  they  appointed  Mr  Sym  to  make  the  1^;b1  intinft* 
tions,  with  a  view  to  the  filling  up  of  the  vacancy. 
Interdict  ap-  Intimation  of  the  vacancy  having  been  made  from  the  pulpit  d 
plied  for.  ^1^^  parish-church,  and  Tuesday,  the  36th  of  August  last,  fixed  te 
the  new  election,  Simpson  presented  a  bill  of  Suspension,  and  obtBis- 
ed  an  interdict  against  said  election. 

A  record  was  made  up  upon  retre-revised  reasons  of  suspemkn 
and  answers.    It  was  pleaded  for  the  suspender^^ 

Suspender*!        L  '^^^  suspcndcr  having  been  legally  elected  parochial  school* 
Pleas.  master  of  Sprouston,  and  so  found  by  the  deliverance  of  the  pres- 

bytery, of  date  the  16.  of  July  last,  no  challenge  of  the  validity 
of  his  election  is  competent  in  this  process.  2.  Being  so  electe4 
and  declared  duly  elected,  and  having  presented  to  the  presbytery 
a  certificate  of  his  having  taken  the  oath  to  his  Majesty,  and  kar* 
ing  otherwise  complied  with  the  requbites  of  the  statute,  the  prtf* 
bytery  was  bound  (sect.  16.  of  act)  thereupon  \o  examine  him  tf 
to  his  knowledge  of  English,  writing  and  arithmetic,  these  bdog 
tlie  sole  branches  of  literature,  a  competent  knowledge  of  wbick 
was  required  of  him  by  the  minute  of  the  said  election.    8.  Under 
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the  act,  the  heritors  and  minister,  and  where  the  ministry  is  racant,  7  July  1835. 
the  heritors  alone,  hare  the  power  of  prescribing  what  branches  of    ^"^^V^^ 
literature  shall  be  taught     Such  power  can  be  exercised  by  them  ^uke^^f  Buc- 
only  at  a  meeting  legally  summoned  to  elect  a  schoolmaster  to  sup-  cieugh  and 
ply  tlie  vacancy,  or  at  an  adjourned  meeting ;  and  in  this  case  the  ^^*'*^"' 
majority  of  legal  votes  of  the  heritors  present,  at  a  meeting  duly  Suspender's 
summoned  to  supply  the  existing  vacancy  in  the  parish  of  Sprous-  ^^^^ 
ton,  having  been  given  in  favour  of  a  candidate  who  was  only  re* 
quired  to  teach  £ngUsh,  writing  and  arithmetic,  it  was  altogether 
incompetent  and  ultra  vires  of  the  presbytery  to  prescribe  Latin  as 
an  additional  branch  of  literature,  without  a  knowledge  of  which 
Ihey  would  not  find  the  candidate  duly  qualified  for  the  office. 
4.  The  presbytery  having  exceeded  the  powers  conferred  on  them 
by  the  statute,  this  Court  can  control  their  proceedings ;  and  there- 
fore the  suspender  is  entitled  to  have  the  heritors  and  the  presby- 
tery interdicted  from  taking  any  step  towards  a  new  election  or  in- 
ducdon  of  any  other :  And  further,  he  is  entitled  to  have  the  pres- 
bytery interdicted  from  examining  him  in  other  matters  and  branches 
of  instruction  than  those  required  by  the  heritors  and  the  statute, 
and  from  refusing  to  induct  him  to  his  office,  in  the  event  of  his 
passing  his  examination  on  these,  and  refusing  him  the  necessary 
extracts;    Heritors  of  Corstorphine,    10th  March  1810,  JP.  C; 
Young,  28th  June  1814,  F.  C. ;  Brown  v.  The  Heritors  of  Kil- 
berry,  15th  Nov.  1825,  4. 5.  jr  D.,  174;  affirmed  on  appeal,  12th 
June  1829,  Wiban  Sf  Shaw^  iii.  441 ;   Ross  v.  Findlater,  2d  March 
1826,  8.  S.^D.9  514;  Mathieson  v.  Dunsmore,  16th  Dec.  1829, 
8.  S.  ^  D.y  252.    5.  The  resolutbns  of  the  meeting  of  14th  March 
oould  have  no  legal  effect  in  limiting  the  powers  conferred  on  the 
meeting  of  election  by  the  statute ;  and  it  was  quite  competent  to 
^pense  with  any  of  the  qualifications  fixed  upon  by  the  meeting  of 
14tk  March,  which  the  electors  might  not  consider  as  necessary  and 
important  for  the  parish. 

To  which  it  was  answered — 1.  The  suspender  was  not  elected  Respondents* 
schoolmaster  of  the  parish  of  Sprouston,  and  has  no  interest  nor  tide  ^^^^' 
to  insist  in  this  process*  2.  The  Latin  language  was  one  of  tha 
branches  of  learning  required  to  be  taught  in  the  school,  by  a  majority 
of  minister  and  heritors,  in  terms  of  the  statute ;  and  the  presbytery 
were  bound  to  take  trial  of  the  qualifications  therein  o[  any  party 
elected.  3.  Even  if  this  had  not  been  duly  required  by  the  heritors^ 
it  would  have  been  no  violation  of  the  statute,  on  the  part  of  the 
presbytery,  to  have  required  a  knowledge  of  Latin,  as  indispensable 
in  the  parochial  schoolmaster  of  this  parish ;  and,  except  in  case  of 
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7  July  1835.   violation  of  the  statute,  all  review  by  this  Court  is  expressly  ezclad- 
ed,  so  that  the  present  suspension  is  incompetent. 


Simpson  v. 
Duke  of  Buc- 
cleugh  and 
Others. 

Lord  Ordi- 
nary's Inter- 
loculor. 


The  Lord  Ordinary  pronounced  this  interlocutor :  *  The  Lord 
Ordinary  having  resumed  consideration  of  the  debate,  with  tke 
closed  record,  and  whole  process,  finds,  Imoy  That  the  power  of 
judging  of  the  qualifications  of  parochial  schoolmasters  belooged 
exclusively  to  the  church  courts,  prior  to  the  act  43.  of  Geo.  IIL 
c.  54,  and  that  this  power  not  being  expressly  taken  away  by  die 
said  act,  does  still  remain  with  those  courts,  under  the  qualifies- 
tions  and  modifications  by  the  said  act  provided :  finds,  2^,  That 
the  true  meaning  and  effect  of  the  provisions  as  to  this  matter  in 
the  16th  clause  of  the  said  act,  is  merely  to  make  it  imperative  oi 
the  presbytery  to  examine  the  presentee  on  all  the  branches  of 
literature  deemed  necessary  by  the  majority  of  the  heritors  and 
minister,   even  though  the  presbytery  would  not  of  themselm 
have  gone  into  such  examination ;  but  not  to  restrain  them  bom 
examining  upon  such  other  branches  as  they  may  think  necessary 
for  the  due  performance  of  the  duties  of  the  o£Bce :  finds,  dti^ 
That  it  is  not  required  by  the  said  act,  that  the  majority  of  the 
heritors  and  ministers  shall  fix  on  the  branches  of  literature  od 
which  they  require  examination,  at  the  meeting  at  which  the 
schoolmaster  is  elected,  or  at  any  other  particular  meeting,  bot 
that  their  resolution  to  this  efiiect  may  be  taken  at  any  meeting 
regularly  called  and  intimated  for  the  purpose,  subsequent  to  the 
vacancy,  and  previous  to  the  meeting  of  the  presbytery  at  whid 
the  examination  is  to  proceed ;  and  finds,  that  the  resolution  to 
require  an  examination  on  the  presentee's  knowledge  of  Latioy 
which  was  adopted  on  the  14th  of  March  1833,  and  announced 
in  the  advertisements  subsequently  issued  for  the  information  d 
intending  candidates,  and  again  adopted  at  another  meeting  held 
on  the  19th  of  September  thereafter,   was  entitled  to  greater 
weight,  as  evidence  of  the  wish  and  opinion  of  the  heritors,  than 
the  resolution  to  require  no  examination  in  Latin,  adopted  at  the 
intermediate  meeting  of  the  17th  of  April:  finds,  4to,  That  the 
presbytery,  in  requiring  the  presentee  to  submit  to  an  examina- 
tion as  to  his  knowledge  of  Latin,  and  in  finding  that  he  was  not 
qualified  in  respect  that  he  refused  to  submit  to  such  examinatio]^ 
did  not  exceed  their  powers,  or  violate  or  disobey  any  of  the  p^ 
visions  of  the  said  act;  and  that  this  being  the  case,  dieir  detenu* 
nation  is  final,  and  not  liable  to  be  reviewed  by  this  Court;  and 
therefore  repels  the  reasons  of  suspension,  recalls  the  interdict, 
finds  the  letters  and  charge  orderly  proceeded,  and  decerns :  i^i^ 
the  suspender  liable  in  expenses.' 
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Ihte. — ^  The  two  first  findings  rest  on  the  principle  to  which  7  July  1835. 
effect  was  given  in  the  recent  case  of  Murray,  5th  December    ^'^^v^^ 
18349  (13.  Shawy  128,)  and  are  alone  sufficient  to  support  the  DukrJr  Buc 
judgment.     The  third  finding  is  also  separatim  conclusive.     The  cieugh  and 
chargers  maintained,  as  an  additional  plea,  that  the  suspender  was       ^"' 


not  duly  elected  on  the  17th  April,  and  the  Lord  Ordinary  is  in-  Note. 
clined  to  think  that  he  was  not;  but  conceiving  it  to  be  very 
doubtful  whether  this  could  now  be  established,  except  by  a  pro- 
cess of  reduction,  he  has  not  rested  any  thing  on  the  questionable 
nature  of  that  election.' 

The  suspender  reclaimed,  but  the  Court,  *  in  respect  of  the  mat-  Judgment. 
<  ter  set  forth  in  the  third  finding  in  the  Lord  Ordinary's  interlocu- 
*  tor,  adhere  thereto,  and  refuse  the  desire  of  the  note/  with  addi- 
tional expenses. 

Lord  Ordinary,  Jeffrey*  Act.  Dean  of  Fac*  (Hope,)  and  Jamet  Weir.  Alt, 

Ruther/urd  and  J.  F.  Ferrier.  Ferguson  jr  Thomson,  S.  S.  C.  James 

8,  Darlings  W.  S.  Agents.         T.  Clerk. 

R. 


SECOND  DIVISION. 

No.  CLXVI.  7th  July  1836. 

W.  S.  ROBINSON  AND  R.  VERNON  and  Mandatary 

against 

Misses  PENELOPE  and  ANN  JEUDWINE  and 

Mandatary. 

Process. — Summons. — Found  ineompetenty  after  revised  condeseen* 
dence  and  answers  had  been  lodged,  to  state  the  objection  of  no  process, 
in  respect  of  an  erasure  in  the  date  of  the  summons. 

The  pursuers  raised  a  summons  of  constitution  in  1823,  when  de- 
fences on  the  merits  were  lodged.  The  cause  fell  asleep,  but  was 
wakened  and  proceeded  in,  in  1830,  when  additional  defences, 
also  confined  to  the  merits,  were  given  in.  The  parties  proceeded 
with  the  preparation  of  the  record,  revised  condescendence  and 
answers,  with  relative  pleas  in  law  having  been  lodged. 

The  defenders  then  stated  the  preliminary  objection  of  no  pro^- 
cess,  in  respect  the  original  summons  was  erased  in  its  date.     The 
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7  July  1835.  Lord  Ordinary  found,  *  that  it  is  incompetent,  at  this  stage  of  the 

^j^^V^^  «  cause,  for  the  defenders  to  state  any  objection  to  the  regularity  of 

Vemorand  *  the  summons.' 
Mandatary  t;.       The  defenders  redaimedy  but  the  Qnirt  adhered. 

Jeudwine  and  v. 

MandataiT* 

I-ord  Ordinary,  Moncreif.        Act  Pyper,       Alt.  Ckrittison.       A,  Stecauon,  S.S.C 

Judgment  sod  fTm.  lUnntf^  W.  S.  Agents. 


SECOND  DIVISION. 


No.  CLXVII. 


7th  July  1835. 


Narratiye. 


ROBERT  POLLOCK 
offainst 

ARCHIBALD  HARKNESS  and  Others. 

Process. — Reclaiming  Note.— il  reclaiming  note  against  an  i»- 
terlocuiar  of  the  Lord  Ordinary,  pronounced  after  defences  lodged^ 
refused  as  irregular^  in  respect  tliat  six  copies  of  the  note  had  wit 
been  delivered  to  the  agent  of  the  opposite  parties. 

The  pursuer,  Pollock,  raised  this  action,  while  an  undischarged 
bankrupt  under  sequestration.  Defences  having  been  lodged,  m 
which  be  was  required,  before  further  proceeding,  to  find  caution 
for  expenses,  the  Lord  Ordinary,  upon  hearing  counsel,  appointed 
Pollock  to  lodge  in  process  a  bond,  with  a  suflSicient  cautioner,  to 
that  effect.  This  order  having  been  repeatedly  renewed,  but  not 
obtempered  by  the  pursuer,  the  defenders  were  assoilzied. 

The  period  for  reclaiming  elapsed  on  2dd  June,  and  on  the  day 
following  a  reclaiming  note  having  come  out  on  the  roU  of  single  Ih11% 
it  was  objected  for  the  defenders,  that  the  note  was  irregular,  and 
ought  not  to  be  received,  in  respect  of  their  not  having  had  notice 
of  its  presentment,  by  delivery  of  six  copies  to  their  agent. 

The  Court,  considering  the  point  of  importance,  ordered  printed 
minutes  of  the  authorities  to  be  given  in  on  each  side. 

A  minute  was  accordingly  put  in  by  the  defenders,  but  none  by 
the  pursuers. 

It  was  stated  in  the  defenders'  minute,  that^  by  the  Judicature  Act, 
(6.  Geo.  IV.  c.  120,  §  18»)  it  was  expressly  required  that  the  party 
reclaiming  <  shall,  along  with  his  note,  as  above  directed,  put  into  the 
<  boxes  printed  copies  of  the  record,  authenticated  as  before,  and 
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<  shall,  at  the  same  time»  give  notice  of  his  application  for  reriew*  7  joly  1835. 

<  by  delivery  of  six  copies  of  the  note  to  the  knowo  ogeptof  the    ^^"^V^^ 

<  opposite  party.'     That  a  failure  in  such  delivery  would  be  fatal  Harkiicw  and 
to  the  note  had  been  held  by  the  Second  Divisioa  in  the  cswe  Others. 

of  Bell,  2d  July  1830,  (8.  Skaw^  1007,)  where  it  was  found  , 
that  <  when  copies  of  a  reclaiming  note  hare  not  been  furnished  to 
^  the  opposite  agent,  before  it  comes  out  in  the  roll,  the  note  can* 

<  not  be  received.'  In  a  later  case  of  Williams,  2d  Feb.  1833, 
(10.  Shaw^  283,)  it  had  been  held  by  the  Fust  Division^  that  deli* 
very  of  copies  was  not  necessary  where  the  reclaiming  note  was  .pre^ 
Rented  against  a  decree  pronounced  in  respect  *  of  no  defences'  ber 
ing  lodged  to  the  summons.  But  where  defences  had  been  actually 
put  in,  and  issue  joined  by  the  parties,  although  no  recordj^had  been 
dosed,  the  provision  as  to  the  delivery  of  copies  had  been  repeated^ 
]y  held,  by  each  Division  of  the  Court,  to  be  imperative  upon  the 
party  reclaiming ;  A  against  B,  5th  July  1833,  (5.  Juristy  522); 
Farquharson  against  Sim,  14th  Nov.  1833,  (6.  Jwristy  48) ;  Roberts 
against  Roberts^  same  date,  (6.  Jurtf^,  51.) 

The  Court  dismissed  the  reclaiming  note  as  irreguhir,  and  found  judgment, 
additional  expenses  due  to  the  defenders. 

Lord  Jefflrey,  Ordinary.  For  Defenders,  Macdottgal,  Andrew  Frater^ 

W.  S.  Agent.  For  Pursuer,  Moir,  Jame$  JBennet,  W.  S.  Agent. 

R. 


SECOND  DIVISION. 
No.  CLXVIII.  7th  July  1835. 

JOHN  REID 

agaimt 

ISAAC  BAXTER  and  Others,  (Reid's  Trustees.) 

Writ.  —  Process. — Proof. — Circumstances  where y  in  a  reduction 
of  deeds  executed  by  notaries^  while  the  party^  as  alleged^  was  ca-^ 
pable  himself  of  executing  the  deeds^ — on  issue  was  directed  to  try  cer- 
tain special  facts  before  hamng  a  general  issue^  or  settling  any  ques- 
tion of  law. 

The  pnrsner  brought  a  reduction  of  a  trust-settlement  and  two 
rebtive  codicils,  executed  by  bis  lather,  John  Reid,  deceased,  on 
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7  July  1835.    the  ground  that  they  were  executed  by  the  aid  of  notaries,  altboagh 
^""^V^^    the  deceased  was  himself  capable  and  in  the  practice  of  signing 

Reid  V.  Baxter  .^ 
and  Others,      ^^eas. 

The  pursuer  admitted,  that  at  the  time  of  the  execution  of  the 
deeds  challenged  his  father's  sight  had  been  somewhat  affected,  in 
consequence  of  inflammation  in  his  eyes,  but  averred  that  he  was  not 
blind,  on  the  contrary,  had  the  use  of  his  eyes  so  completely,  as  to 
be  able  not  only  to  walk  about  without  the  least  assistance,  bat  to 
transact  all  manner  of  business  for  himself.  He  was  quite  able 
both  to  read  and  write,  and  was  in  the  constant  habit  of  amusiog 
himself  by  playing  cards  and  backgammon.  After  the  execution  of 
the  above  deed,  he  went  a  tour,  and  transacted  business.  He  was 
in  the  constant  habit  of  subscribing  deeds  and  papers,  writing  letters 
and  orders  on  bankers,  doqueting  accounts,  and  drawing  and  in- 
dorsing bills.  The  defenders,  in  answer,  admitted  that  Mr  Reid 
was  occasionally  in  the  practice  of  adhibiting  his  subscription  to 
receipts  and  other  documents  of  minor  importance,  bat  this,  they 
averred,  was  done  not  by  the  aid  of  sight,  he  being  unable  to  read 
what  was  written :  he  trusted  entirely  to  others  as  to  the  contents  of 
the  papers  laid  before  him  for  subscription,  and  was  guided  to  the 
portion  of  the  paper  where  his  name  was  to  be  written.  He  was  so 
blind  as  to  be  totally  unable  to  read  either  print  or  writing.  When 
he  executed  the  original  trust-deed,  he  was  little  more  than  able  to 
distinguish  between  light  and  darkness.  His  sight  became  afterwards 
gradually  more  and  more  impaired ;  and  at  the  date  of  the  two 
codicib,  he  was  incapable  of  distingubhing  between  one  object 
and  another. 

The  defenders  moved  for  a  remit  to  the  Jury  Roll,  which  the 
pursuer  opposed,  on  the  grounds  stated  by  the  Lord  Ordinary  in  the 
following  interlocutor  and  note : 

<  The  Lord  Ordinary  having  considered  this  case,  and  heard  the 
parties  on  amotion  for  a  remit  to  the  Jury  Roll,  makes  avisandno 
to  the  Court  with  the  prepared  record  in  reference  to  this  motion, 
and  appoints  the  prepared  record  to  be  printed  and  boxed  to  the 
Second  Division  of  the  Court  within  ten  days,  and  grants  warrant 
to  enrol  the  cause  in  the  Inner- House  Rolls.' 
Note. — <  The  Lord  Ordinary  reports  this  matter,  because  a  remit 
to  the  Jury  Roll  might  prevent  the  parties  from  obtaining  the  opi- 
nion of  the  Court  by  a  note  in  the  usual  way,  and  because  it  is 
important  for  them  to  get  it  settled,  as  soon  as  possible,  what  course 
the  case  is  to  take. 

*  If  the  Lord  Ordinary  had  disposed  of  the  case,  he  was  indined 
to  have  sent  the  whole  matter  to  a  jury,  on  a  general  iasoe, 
whether  the  deed  was  or  was  not  the  deed  of  the  deceased,  leaving 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 
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<  the  facts  to  be  settled  either  by  a  general  or  a  special  verdict^  and  7  July  1886. 

*  the  Diecessary  law  to  be  laid  down,  or  to  be  reserred,  at  the    ^'^^v**^ 

<  trial ;  or,  at  least,  upon  an  issue  or  issues  framed,  so  as  to  deter-  ^„^  others. 

*  mine  special  facts.  

<  The  pursuer,  however,  objects  to  any  trial  of  fact,  and  holding  ^^\  ^^^^ 

<  the  defenders  to  have  admitted  (chiefly  in  their  answers  to  Article 
M5.  of  the  condescendence,)  that  the  deceased  cotdd  sign,  he 

<  insists  that  the  case  shall  be   determined  upon  his  legal  plea, 

<  viz.  That  mere  capacity  of  signing  makes  subscription  by  no- 

*  taries  an  inept  mode   of  execution.     But  it  will  be  observed 

*  that  he  never  takes  this  ground  purely  and  exchuivehfy  but  com- 

<  bines  it  with  the  averment,  that  the  deceased  not  only  could  sign, 

<  but  was  in  the  practice  of  doing  so,  and  that  he  was  enabled  to 

<  do  so  partly  by  his  eye-sight,  which  is  said  to  have  been  good ; 

<  (Cond.  14*  and  15.)     These  averments  are  denied  (answers  to 

*  Article  15.  of  condescendence,  and  statement  for  defenders,  Ar- 

<  tide  2). 

<  Now,  in  this  state  of  the  record,  there  are  two  objections  to 
^  the  course  which  the  pursuer  insists  for.     In  the^rs^  place,  if  the 

*  fact  shall  be,  as  averred  by  him,  viz.  That  at  the  date  of  this  deed 

<  the  pursuer  saw,  and  could  sign  quite  well,  then  the  whole  case  is 

*  disposed  of,  and  the  legal  discussion,  if  gone  into,  may  turn  out  to 
^  have  been  useless  and  hypothetical.  In  the  second  place,  the  ca- 
'  pacity  or  incapacity  of  seeing  may  form  a  material  element  in  decid- 

*  ing  whether  a  person  can  write ;  for,  in  the  statutory  senscy  this,  to 

*  a  certain  degree,  may  be  a  legal  question.     The  law  may  relieve, 

*  by  notaries,  a  person  who,  though  not,  perhaps,  utterly  and  abso- 

*  lutely  incapable,  cannot  sign  his  name  without  a  straining  of  nature, 

*  or  who  believes  that  he  is  not  safe  in  writing  feebly,  or  that  he  cannot 

*  see ;  and  it  may  withhold  this  relief  from  one  for  whom  it  is  plainly 

*  totally  useless.     To  meet  such  possible  views,  it  would  apparently 

*  be  very  convenient  to  have  the  facts  settled  before  discussing  the 
^  law ;  whereas  the  pursuer,  though  he  expressly  refuses  to  restrict 

*  himself  merely  to  his  general  legal  proposition^  insists  that  the  pre- 

*  dse  condition  of  the  man  shall  remain  unascertained  till  that  pro- 

*  position  be  disposed  of;  and  that  failing  this,  he  shall  then  be  at 

<  liberty  to  proceed  next  to  his  case  on  the  facts.' 

The  Court  pronounced  the  following  interlocutor : 

<  The  Lords,  on  report  of  Lord  Cockburn,  having  advised  the  judgmenu 

*  state  of  the  record  of  this  process,  and  heard  counsel  thereon, 

*  in  respect  that  the  Court  is  of  opinion  that  this  case  is  not  in  a 
'  proper  state  for  trial  by  a  jury,  under  a  general  issue,  remit  to  the 

<  Lord  Ordinary  to  remit  the  process  to  the  roll  of  jury  causes, 
^  with  instructions  that  the  clerks  do  prepare  the  draft  of  an  issue 
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7  July  1^35.  <  or  issues  relatire  to  the  special  fects  in  dispate  betweeii  the  pst- 
^^^V^^    •  lies,  and  to  proceed  farther  thereanent  as  to  his  LonUiip  mq 

Reid  V.  Baxter  ^ 
and  Others. 


seem  proper. 


Judgment.       j^^  Oidinary  CodOum,  Act  Pfiney.  WUHmm  Grtenm,  W.  &  Agent 

Alt.  Ivory.        H.  InglU  t  D^naid,  W.  S.  Agents.         T.  CUck. 

R. 


F/asr  DIVISION. 


1 


No.  CLXIX. 


8£&  Jufy  1835. 


M*GOWAN 

HIS  CREDITORS. 

Cessio  Bonorum. — The  pursner  was  a  writer  in  Peebles,  and  held 
the  situation  of  surveyor  of  taxes,  at  a  salary  of  L.120,  from  wbieh 
it  was  stated  that  there  fell  to  be  deducted  L.dO  as  traveUing  ei« 
penses.  Hb  wife  was  possessed  of  a  considerable  income.  He  wu 
opposed  on  the  ground  of  extravagance,  and  of  his  being  in  receipt  of 
a  large  income.  The  Court,  at  the  suggestion  of  the  counsel  for  the 
creditors,  made  it  a  condition  of  a  decerniture  in  his  feivour,  that  he 
should  grant  an  obligation  to  pay  his  creditors  L.100  a»year,  as  in 
all  probability  he  would  either  be  deprived  of  his  office,  or  resign 
it^  in  the  event  of  their  ordaining  him  to  pay  over  the  whole  pio- 
ceeds  of  his  salary,  which  they  were  otherwise  inclined  to  do. 


Act.  liaiUand,  E.  S*  Gordon.  Alt  Sol^Getu  fCuntnghame^J 

M'Dougall,  W.  S.  and  /•  j-  IF,  Dymock^  W.  S.  Agents.        i).  Clerk. 


c. 
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FIRST  DIVISION. 

No.  CLXX.  Sth  My  1885. 

Mrs  DELVINA  MILLER  and  Others 

against 

JAMES  WRIGHT. 

Interdict. — Adjudication. — Bankrupt.  —  Title.  —  A  hank* 
rupfs  faiher  had  executed  a  deed  of  setdemeni  of  his  estate  in  his 
favour^  under  burden  of  provisions:  the  bankrupt  possessed  the 
estate^  and  paid  an  annuity  to  his  mother  and  interest  of  provisions 
fir  some  time  after  his  father's  deaths  and  tiU  he  became  insolvent : 
the  trustee  on  his  sequeHrated  estate  being  abofut  to  make  up  titles 
by  charge  and  adjudication^  the  other  parties  intereUed  in  the  settle* 
meat  raised  a  suspension  and  interdict^  on  the  ground  that  this  waidd 
defiat  their  rights : — Interim  interdict  granted  by  the  Lord  Ordinary 
recalled^  and  decree  of  adjudication  'afterwards  pronouncedj  reserving 
to  said  parties  their  whole  rights  in  said  lands. 

The  pursuers  were  the  wife  and  daughters  of  a  person  of  the  name  NomtiTe. 
of  James  Miller,  who  died,  leaving  a  settlement,  inter  alia,  of  cer^^ 
tain  landed  property,  in  feronr  of  his  son,  James  Miller,  now  a  bank- 
rupt, under  burden  of  paying  certain  provisions  in  fevour  of  the 
pursuers,  which  the  testator  declared  *  must  be  inserted  in  the  in^^ 
'  feftment  to  follow  on'  said  deed  of  settlement ;  and  he  theneby 

<  declared  said  provisions  to  be  real  burdens  affecting  the  lands^ 

<  miln,  &c  and  as  such  to  be  insert  in  the  instrument  of  sasine  to 
*  follow  hereon.'  The  bankrupt  had  entered  to  possession  of  his 
fiither's  estate,  and  had  paid  annuities  due  to  his  mother  under 
the  settlemeDt,  imd  the  int^est  of  his  sisters'  provisions^  The  purw 
suers  alleging  that  the  defender,  the  trustee  on  the  bankrupt's  se*- 
questrated  estate,  was  about  to  complete  titles  in  the  person  of  the 
bankrupt,  without  reference  to  the  said  deed  of  settlement,  and,  with 
a  view  to  defeat  their  preferable  claims^  that  he  had  raised  and  ezei- 
cuted  letters  of  special  charge  against  the  bankrupt,  proceeding 
upon  the  statements  that  the  said  James  Miller,  in  defraud,  and  to 
the  hurt  and  prejudice  of  the  defender,  as  trustee  foresaid,  wilfislly 
li^s  forth,  and  will  not  enter  himself  heir  in  special  to  his  deceased 
father  in  the  said  estate,  and  therefore  charging  him  to  enter  in 
special  as  heir  tx>  his  said  fiither  in  the  said  lands ;  that  upon  the 
expiry  of  the  days  of  charge,  the  trustee  intended  to  apply  for  a 
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8  July  183&  special  adjudication  of  the  said  estate  in  his  own  farour,  upon  which 
^I'^V^*^    charter  and  sasine  might  follow,  and  a  title  be  g^nted  to  a  purchaser, 
Otbera  v!        altogether  exclusive  of  the  real  burdens  and  provisions  in  fiftYOor  of 
Wright.         the  pursuers,  contained  in  their  father's  settlement ;  that  sach  a 
proceeding  was  contrary  to  justice,  and  the  established  rules  of  lav, 
and  inconsistent  with  the  enactments  in  the  sequestration  statatei, 
which  require  the  trustee  to  complete  the  bankrupt's  title  in  such  way 
and  manner  as  the  law  would  require  the  bankrupt  himself  to  com- 
plete it;  that  the  trustee  cannot  legally  do  that  which  it  would 
have  been  a  fraud  in  the  bankrupt  himself  to  attempt;  and  they 
prayed  for  letters  of  suspension  and  interdict  ad  interim*     The 
Lord  Ordinary  granted  interim  interdict  as  craved,  and  ordered 
answers. 

Respondent*!      The  respondent  contended,  that  it  was  settled  in  practice,  that 
l*i«M.  0  trustee  may,  at  his  own  discretion,  either  make  up  titles  in  the 

bankrupt's  person,  or  in  the  person  of  the  trustee  himself:  That 
the  latter  mode .  was  attended  with  many  advantages;  in  parti- 
cular, it  prevented  accretion  of  preferences,  which  of  course  would 
interfere  materially  with  the  interest  of  the  general  body  of  cre- 
ditors ;  and  as  the  principle  of  die  law  is  equality  among  the  whole 
creditors,  it  was  the  duty  of  the  trustee,  in  making  np  titles,  to 
guard  against  the  possibility  of  validating,  either  deeds  of  tb6 
bankrupt  bestowing  a  preference,  or  real  diligences  which  might 
have  been  used  by  particular  creditors  to  obtain  any  exdusiTe 
advantage  over  the  other  creditors ;  but  that,  at  all  events,  if  the 
pretended  right  of  preference  was  proposed  to  be  put  in  oppon* 
don  to  the  rights  of  the  trustee,  the  proper  time  to  make  an  ap* 
plication  upon  the  subject,  was  when  the  trustee  presented  his  pe- 
tition for  adjudication.  According  to  the  case  of  Paul  v.  Boyd,  19th 
May  1829,  it  is  dear  that  this  is  the  utmost  which  can  be  pretend- 
ed to  on  the  other  side,  that  the  Court  would  then  be  in  asituadoo 
to  judge  whether  the  decree  to  be  pronounced  should  or  should  not 
be  accompanied  with  a  reservation  of  all  claims  competent  to  the 
suspenders  over  the  estate,  in  virtue  of  Mr  Miller's  settlement,  and 
to  the  trustee  his  answers  thereto :  That  the  effect  of  the  interdict 
now  granted  was  nothing  less  than  to  prohibit  an  officer  .of  court 
from  presenting  a  petition  to  the  Court  itself. 

His  Lordship  then  intimated  his  intendon  to  report  the  bill  and 
answers,  and  at  the  same  time  issued  the  following  note : 

Note. — <  The  Lord  Ordinary  reports  this  case,  because  the  bnsi- 
*  ness  of  the  sequestration  is  said  to  be  threatened  by  the  interdict 

<  being  kept  up ;  and,  on  the  other  hand,  the  rights  of  tiie  parties 

<  would,  it  is  said,  be  imminently  endangered  by  its  being  recalled* 
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'  The  power  of  the  Lord  Ordinary,  besides,  to  interfere  with  such  6  Jaly  1835. 

*  a  case,  is  disputed ;  and,  on  the  whole,  it  is  fitter  for  the  Court    ^"V^ 
« than  for  the  Bill-Chamber.'  JJj""  •"•* 

Others  »• 

At  the  advising  their  Lordships  pronounced  this  interlocutor :      Wright. 
<  The  Lords  having  considered  this  bill,  with  the  answers  and  Judgment. 

*  productions,  and  heard  counsel  for  the  parties,  on  the  report  of  Lord 

*  Cockbum,  Ordinary,  of  consent  pass  the  bill  to  the  effect  of  try* 

*  ing  the  question,  but  recall  the  interdict,  reserving  all  questions 

*  as  to  the  rights  of  parties.' 

The  trustee  then  presented  a  petition  for  adjudication,  when  their 
Lordships  pronounced  this  interlocutor : 

*  The  Lords  having  considered  this  petition,  and  heard  counsel,  Jadgment. 
'  adjudge,  decern  and  declare  in  terms  of  the  prayer  of  the  petition ; 
*■  but  in  respect  appearance  is  made  for  Mr  Miller  and  others, 

*  founding  on  a  disposition  and  settlement  of  the  bankrupt's  father, 

*  which  is  said  to  convey  the  said  lands  to  him  under  the  burden  of 

*  real  rights  in  their  favour,  reserve  to  them  their  whole  rights  in 

*  the  said  lands  now  adjudged,  as  the  same  shall  be  ascertained  in  a 

*  process  of  declarator*  which  has  been  raised  against  the  petitioner, 
<  and  the  bankrupt  at  their  instance,  and  in  a  process  of  suspension 
^  also  at  their  instance.' 

hard  Ordinary,  Cockbunu  Act.  H.  J.  Robertson*         Alt.  Handytide*         MiUer 

i  Forbes,  W.  S.  John  Christie,  &  S.  C.  Agents.        2>.  Clerk. 

c. 
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COMPETING. 

Sequestration. — Trustee.  — Competition. — Circumstances  in 
which  the  Court  refused  to  confirm  the  election  of  either  of  two  com'* 
peiitorsfor  the  trusteeship  of  a  sequestrated  estate* 

In  a  competition  for  the  office  of  trustee  on  the  sequestrated  estate 

*  The  declarator  was  raised  12th  June  1835. 
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8  July  1835.  of  John  Love,  mercbant  in  Glasgow,  the  competitors,  M'Laren 
^''^V^^    and  Railton,  respectively  presented  petitions  for  confirmation.  Mm- 
Raiium'com-  ^^^^^  objected  to  the  confirmation  of  Railton  on  variouft  grounds, 
peting.  which,  he  contended,  were  sufficient  to  disqualify  himi  if  be  other- 

wise had  a  majority  of  votes.  A  record  was  made  up  and  closed, 
and  the  Lord  Ordinary  made  avisandum  to  the  Court  His  Lordship 
at  the  same  time  issued  the  following  note,  which  gives  an  outline 
of  the  different  objections  statod : 

Note. — <  This  is  a  competition  by  two  petitioners  for  the  trostee- 
<  ship  on  the  sequestrated  estate  of  John  Love. 

'  Nine  creditors  voted  at  the  election,  of  whom  seven  voted  for 
the  petitioner,  Edward  Railton,  and  two  for  the  other,  Neil 
McLaren.  These  two  were  McLaren  himself  and  a  brother  of  the 
bankrupt 

<  Votes  on  both  sides  are  objected  to ;  but  there  has  been  no 
scrutiny,  because  the  parties  wish  certain  personal  objections  that 
have  been  taken  to  Railton  to  be  disposed  of  first,  as  bis  rejection 
on  this  ground  might  of  itself  lead  to  the  confirmation  of  his  com- 
petitor. 

<  If  these  objections  are  repelled,  the  scrutiny  must  be  gone  into. 
But  though  they  be  sustained,  this  wont  imply  the  immediate  inc" 
cess  of  McLaren ;  because  the  minutes  shew  that  no  obfecHon  was 
stated  tiU  after  the  vote  had  been  taken^  and  till  after  Railton  had  de- 
clared his  acceptance,  and  had  named  his  cautioner,  and  had  been 
declared  duly  elected ;  so  that  his  being  now  found  disqualified 
would  only  lead  to  a  new  election.  I  cannot  help  considering 
the  fact  of  these  objections,  several  of  which  were  unquestionably 
known  at  the  time,  being  kept  back  from  the  meeting,  as  justifying 
rather  an  unfavourable  impression  of  them.  They  cannot  be  ap- 
preciated, and  scarcely  even  understood,  without  taking  into  view 
the  fact,  (not  disputed  on  either  side,}  that  Love  is  not  a  very  cre- 
ditable bankrupt  There  are  two  sequestrations  subsisting  against 
him;  the  benefit  of  the  cessio  was  twice  refused  to  him;  and  it  seems 
impossible  to  hear  almost  any  statement  touching  his  affairs,  with- 
out discovering  suspicious  appearances. 

*  If  it  were  necessary  to  have  every  circumstance  regularly  esta- 
blished, the  case  would  be  very  little  advanced  in  without  a  te- 
dious proof.  But  in  these  competitions  this  is  not  necessary ;  and 
I  have  thought  that  there  is  enough  already  in  process  on  the 
record  to  warrant  my  reporting  the  case  as  it  stands.  The  material 
objections  are  these : 

*  ]  5^9  That  Railton  is  a  defender  in  two  actions  of  damages  which 
the  bankrupt  has  instituted  against  him,  one  for  libel,  and  one  for 
oppression,  in  these  very  matters.     This  is  almost  the  only  fiict 
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which  led  me  at  one  time  to  hesitate  about  his  eligibility ;  be-  8  July  1835. 
cause  it  would  undoubtedly  be  hard  to  interfere  with  the  justice  due    ^"^y^' 
between  two  parties  by  unnecessarily  putting  them  in  the  position  ^^^n^j^  ^^ 
of  bankrupt  and  trustee.    But,  on  the  other  hand,  nothing  could  peting. 
be  more  dangerous  than  to  enable  a  creditor  to  deprire  his  credi«>  ^ord  Ordi- 
tors  of  the  trustee  they  wish,  by  bringing  an  action  of  damages  nary*s  Noc«. 
against  him,  and  therefore  the  circumstances  must  be  looked  to. 

<  The  first  action  is  founded  solely  on  the  fact,  that  in  writing  to 
a  creditor  after  the  sequestration,  Railtbn,  who  is  also  a  mandatary 
for  a  creditor,  described  Love  as  a  '  practised  swindler.'  Now, 
assuming  this  expression  to  have  been  rash,  it  will  be  observed, 
Ut,  That  in  the  case  of  Torrance,  21st  Nov.  1834,  the  Court  de- 
cided that  such  statements  among  creditors  were  privikged^  and 
are  therefore  not  actionable,  unless  when  proceeding  from  malice. 
Malice  is  averred  here,  but  nothing  is  stated  to  make  its  existence 
probable.  2(/,  The  action  was  instituted  just  three  days  before  the 
meetinffjbr  election^  but  was  not  mentioned  till  the  election  was  over. 
Does  not  this  make  it  savour  of  an  election  trick  ? 

^  The  other  action  rests  on  the  statement  that  Railton  incarcera- 
ted the  bankrupt  in  the  face  of  a  personal  protection,  and  under 
the  pretence  of  acting  for  Hunter,  a  creditor,  his  employer.  This 
action  was  raised  about  ten  or  eleven  days  after  the  election.  The 
answer  to  it  is,  Ist,  That  Bailton  held  the  papers  of  Hunter,  which 
was  a  sufficient  authority  to  act  for  him.  2<f,  That  no  lawful 
protection  had  been  obtained,  and  that,  therefore,  though  libera- 
tion was  granted  by  the  Lord  Ordinary,  the  imprisonment  could 
easily  have  been  defended  and  continued  if  it  bad  been  insisted  on, 
but  that  the  diligence  was  withdrawn ;  and  that  the  resolution  of 
a  pretended  meeting  to  concur  in  the  protection  was  a  mere  trick. 
There  is  some  confusion  in  the  statements ;  but  I  am  inclined  to 
think  both  of  these  answers  good.  The  meeting  which  is  said  to 
have  concurred  in  the  protection  seems  to  have  consisted  only  of 
the  bankrupt's  brother  and  a  Mrs  Kelly ;  and  at  the  election  of 
trustee,  all  the  creditors  present,  except  this  brother  and  the  now 
competing  candidate,  resolved  that  the  bankrupt  '  is  not  entitled 
^  to  personal  protection.^  It  is  for  the  Court  to  say  whether  such 
action,  raised  at  a  time  calculated  to  affect  this  competition,  ought 
to  interfere  with  the  creditors'  choice. 

^  2df  That  Railton  lodged  an  information  of  fraud  against  the 
bankrupt  with  the  procurator-fiscal,  who,  after  inquiry^  abandoned 
the  proceedings.  In  answer  to  this,  it  is  said  that  the  informer 
was  Goold,  mandatary  for  a  creditor,  and  not  Railton.  But  let 
it  be  Rulton.  The  lodging  of  the  information  was  not  only  a 
right,  but  a  duty.   The  answer  to  that  article  is  entirely  evasive. 
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According  to  the  bankrvpfs  awn  letters,  his  being  referred  to  the 
procurator-fiscal  was  not  an  unreasonable  step. 

<  dd.  That  Railton  instituted  certain  proceedings  against  the  bank- 
rupt in  the  names  of  creditors  without  their  authority,  and  wbick 
they  disclaimed.  The  answer  is,  that  their  letters  of  disclamation 
are  produced,  and  these  shew,  1st,  That  none  of  the  creditors  deny 
their  having  originally  given  authority ;  2d,  That  they  only  dis- 
claim dtfuturo.     The  bankrupt  had  begun  his  actions  of  damages. 

*  4^h,  That  after  the  meeting  for  electing  an  interim  factor  vas 
over,  Railton  pretended  to  hold  a  second  meeting,  and  irregularly 
made  out  a  minute  of  what  took  place.  The  true  circumstances 
are  set  forth  in  Statement  2.  Their  import  seems  to  be,  tht 
Railton  adopted  a  mode  of  defeating  a  mancBuvre  by  the  banknft 
or  his  friends,  which  was  perhaps  inept,  but  which  could  not  be 
very  unfiair,  since  the  result  and  the  object  was,  that  so  fiir  as  be 
could,  he  put  the  estate  under  the  care  of  the  Sheriff-clerk. 

<  5th,  That  in  consequence  of  this  proceeding,  the  bankrupt  a^ 
cused  Railton  of  fraud  to  the  procurator-fiscal,  who  took  a  pre- 
cognition, under  which  he  was  committed  for  trial,  but  was  libe- 
rated on  the  act  1701. 

<  The  explanation  is  contained  in  Stat  Art  16.  I  was  satisfied 
that  the  proceedings  under  this  precognition  were  influenced  by 
the  bankrupt  and  his  associates,  and  that  the  charge  was  groand- 
less.  But,  at  any  rate,  being  discharged  under  the  act  1701,  the 
accused  is  judicially  clear  of  that  imputation. 

<  6th,  That  he  fraudulently  imposed  on  the  creditors  by  altering 
an  account  claimed  on  by  one  Mahon,  after  it  had  been  sworn  to. 
The  facts  are,  that  the  creditor,  who  was  in  Dublin,  thoogb  be 
was  correct  as  to  the  amount  of  the  debt  to  which  he  swore,  in 
setting  down  the  items,  made  a  trifling  mistake,  and  that  Railton, 
who  was  in  Glasgow,  where  the  voucher  was,  corrected  this  error. 
Very  possibly  this  was  an  improper  way  of  proceedbg ;  hot  it  is 
said  to  be  common  for  agents  on  the  spot  to  correct  such  accounts, 
provided  the  affidavits  and  the  sums  be  untouched ;  and,  at  any 
rate,  the  charge  endeavoured  to  be  made  out  of  it  seems  quite 
extravagant.  The  creditor  adopts  the  correction,  and  still  claims 
on  this  affidavit  and  account 

<  These  objections  cannot  be  disposed  of  correctly  by  concluding 
in  general,  that,  upon  the  whole,  it  may  be  expedient  to  dispense 
with  Mr  Railton.  The  creditors  have  a  right  to  have  him,  if  be 
be  eligible ;  and  since  charges  have  been  made  against  him,  bebas 
a  right  to  have  them  considered  articulately.  Their  accumulation, 
instead  of  increasing,  diminishes  any  plausibility  they  may  bave; 
and  the  reported  case,  McLaren  and  Love  v.  Railton,  2l9t  Feb. 
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^  1835,  shews  the  unnecessary  complexity  of  proceedings  to  which  8  July  IS35, 
*  he  has  been  exposed.  Enmity  to  the  bankrupt  has  been  decided  ^^V"*^ 
'  to  be  an  objection  to  a  trustee,  (Lowe,  14th  Feb.  1B35);  but  im-  R^iiJn""" 


com- 


*  putation  and  litigation,  to  which  any  man  is  liable,  is  no  proof  of  peting, 
•enmity.  Lord  Ordi- 

<  If  I  had  disposed  of  the  case,  I  would  have  repelled  the  objec^  nfti'y's  Note 

*  tions,  with  expenses.' 

The  objection  on  which  the  judgment  of  the  Court  rested  was  ground  of 
thus  stated  in  the  re-revised  condescendence  for  McLaren,  and  re-  "  ^™*° 
revised  answers  for  Railton  :  ^  Cond*  Art.  9.  After  William  Hunter 
had  sworn  to  the  debt  on  which  he  claims,  and  the  affidavit  had 
been  signed  by  the  justice  before  whom  it  was  emitted,  Mr 
Railton,  with  the  view  of  obviating  the  objection  to  which  it  was 
exposed,  added  the  words,  ^  and  sole  partner  of  said  concern.' 
The  effect  of  these  words  was  to  alter  the  claim  to  which  Mr 
Hunter  had  sworn,  and  to  make  Mr  Hunter  appear  to  swear  to 
what  he  did  not  know  to  be  the  &ct  Answer  9.  Denied,  with 
the  exception  that  the  words,  *  and  sole  partner  of  said  concern,' 
were  written  by  the  respondent.  Reference  is  made  to  the  re<» 
spondent's  statement  of  fects.  CoruL  Art  10.  On  the  26th  of  July 
last  Mr  Railton  caused  his  clerk  to  fill  up  the  printed  form  of  an 
affidavit  for  the  signature  of  Mr  Nicholas  Mahon,  and  to  annex  to 
it  an  account  or  state  of  debt,  said  to  be  due  by  John  Love  to  Mr 
Mahon.  This  affidavit  and  account  was  transmitted  to  Mr  Mahon, 
but  that  gentleman  declined  to  swear  to  it,  and  made  up  a  diffe- 
rent account,  to  which  he  made  oath.  This  affidavit  and  account 
was  transmitted  to  Mr  Mahon's  correspondents  in  Glasgow ;  but 
after  it  came  into  the  possession  of  Mr  Railton,  he  tore  away  the 
account  which  had  been  sworn  to  by  Mr  Mahon,  and  made  out  a 
totally  different  account  in  his  own  handwriting  on  the  back.of  the 
affidavit,  so  as,  according  to  the  terms  used  in  the  affidavit,  to  make 
it  appear  that  this  account  was  sworn  to  by  Mr  Mahon,  though 
he  had  never  seen  it,  and  could  not  have  sworn  to  it, — it  being 
incorrect  in  every  item.  Mr  Railton  founded  upon  this  account 
in  the  sequestration  as  that  which  was  actually  sworn  to  by  Mr 
Mahgn,  and  succeeded  in  imposing  upon  the  creditors,  and  making 
them  believe  that  the  account  had  been  sworn  to.  The  fraud  was 
not  discovered  for  some  time  afterwards.  The  counter  statements 
are  denied.  Answer  10.  Admitted  that  a  printed  form  of  an  affi- 
davit was  filled  up  by  John  Roy,  the  respondent's  clerk,  who  an- 
nexed to  it  a  state  of  the  debt  made  out  from  Mr  Mahon's  claim 
in  the  first  sequestration.  Admitted  that  the  affidavit  and  account 
were  (by  Messrs  Ewing,  May  and  Company,  to  whom  they  were 
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sent)  transmitted  to  Mr  Mahon,  inclosed  in  a  sheet  of  paper,  on 
which  there  were  written  two  letters,  addressed  to  Mr  Mahon,  d 
date  26th  of  Jaly  1834,  the  one  by  Ewing,  May  and  Compaoy, 
and  the  other  by  the  respondent.  Admitted  also  that  the  affidavit 
and  account  were  retransmitted  to  Ewing,  May  and  Company  by 
post,  and  that  Ewing,  May  and  Company  sent  the  same  to  the 
office  of  the  respondent,  who,  seeing  certain  words  of  the  affidant 
and  account  erased,  wrote  the  account  on  the  back  of  the  affidayit, 
with  reference  to  the  bill  which  was  then  in  his  poesession.  The 
bill  claimed  by  Mr  Mahon  in  the  first  sequestration  was  a  bill  for 
L.88 :  17  :  2;  and  it  was  with  reference  to  this  bill,  and  the  daim 
made  upon  it  by  Mr  Mahon  in  the  first  sequestration,  that  the  afi- 
davit  was  sent  to  Mr  Mahon,  accompanied  by  the  letters  of  26tk 
July,  tohieh  both  refer  to  the  first  sequestrationy  and  the  prospect  d 
obtaining  a  small  dividend  by  making  affidavit  of  new  to  the  debt 
The  bill  was  produced  in  the  meeting  for  the  election  of  trustee, 
and  is  entered  in  the  minutes  as  produced.  Mr  Mahon  held  no 
other  bill ;  and  the  account  rewritten  by  the  respondent  truly  ex- 
pressed the  state  of  the  debt  In  other  respects  the  article  is  de- 
nied.' 


Opinion  of 
Court. 


Lord  President. — There  cannot  be  the  least  doubt  of  impropriety 
on  the  part  of  Railton.  I  think  the  best  course  we  can  adopt  is  to 
send  it  back  again  to  the  creditors,  who  are  the  best  judges. 

Lord  Gillies. — The  question  is,  whether  he  is  disqualified  or  no. 
As  to  this  I  have  no  difficulty.  Are  your  Lordships,  in  a  case  where 
every  step  must  be  taken  with  purity  and  regularity,  to  overlook  the 
circumstance,  that  documents  have  been  altered  in  this  way  ?  He 
says  the  documents  could  not  be  made  available  in  the  state  in  which 
they  were  received  from  the  creditors ;  and  to  obviate  that,  he  alters 
them ;  and  this  is  done  merely  to  secure  the  particular  vote.  This 
makes  the  proceeding  very  irregular,  and,  as  I  think,  disqoalifief 
him. 

Lord  Mackenzie.'^I  concur  in  the  opinion  last  given.  I  sbould 
have  thought  nothing  at  all  of  it,  if  he  had  come  forward  at  the 
meeting,  and  said,  Gentlemen,  Here  are  certain  documents,  to  which 
you  may  object.  Had  he  stated  the  ground  of  objection,  and  tbeo 
made  the  alteration  fairly  and  openly,  the  meeting  could  either  hare 
rejected  the  vote,  or  allowed  him  to  make  the  alteration.  My  ni>' 
derstanding  of  the  case  is,  that,  instead  of  doing  the  thing  openfy) 
he  did  it  at  his  own  hand,  so  as  to  make  the  vote  pass  for  a  good 
one,  and  without  saying  he  had  made  any  alteration  at  all.  ^^' 
doubtedly  he  offered  to  the  meeting  a  document,  which  they  mig^^ 
believe  to  be  free  from  any  objection.     No  man  is  entitled  to  siter 
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a  document  to  serve  bis  own  purpose,  by  getting  a  vote  on  it.     I  8  July  1835. 
cannot  get  over  this.     I  rather  think  we  might  get  over  the  other    ^*"^V*^^ 
objections.   This  matter,  however,  stands  entirely  clear  of  the  others.  luiium'com- 
I  am  of  opinion  that  he  is  disqualified.  peting. 

Lford  Presideiit. — I  am  of  the  same  opinion.  It  is  impossible  to  opinion  of 
get  over  the  irregularity,  whatever  his  motives  were.  If  there  had  Court. 
been  a  small  mistake  in  the  items  of  the  original  account  annexed 
to  the  aflSdavit,  and  this  had  been  corrected  with  the  concnrrence 
of  all  parties,  I  do  not  know  that  that  would  have  disqualified  him. 
What  he  did  was  improper,  whatever  use  was  to  be  made  of  it  I 
agree  that  we  are  only  to  find  him  disqualified,  but  not  to  sustain 
the  election  of  the  other,  because  the  objection  was  not  made  known 
specifically  to  the  Court 

The  Court,  therefore,  refused  both  petitions.  Judgment. 


Lord  Ordinary,  CocJd>um> 
f  Hope,  J  D,  U*NeUl. 
J9.  Clerk. 


Act.  Rutherfurd,  A.  M*l^eiU,  Alt.  Dean  of  Fac. 

C  F.  Davidtgn,  W.  S.  and  John  Cullen,  W.  S.  Agents. 


c. 


FIRST  DIVISION. 
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9^1  Jtdy  1835. 


ROY 

againU 

PATTON. 

Agent^s  Expenses. — The  case  of  Martin,  (29th  June,)  confirmed, 
in  so  fieir  as  an  agent  was  again  found  entitled  to  the  expense  of 
having  his  account  taxed  where  the  overcharge  was  trifling. 


Act.  Peuney, 


c. 
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JOHN  YOUNG,  Suspender, 

offaifut 

JOHN  JAMES  CHARLES  SHERIDAN,  Chargeiu 

Suspension. — Circumstances  in  which  the  Court  recalled  the  interih 
cutar  of  the  Lord  Ordinary  refusing  a  bill  qfsuq)ension  of  a  dusry 
on  two  bills  of  exchange^  caid  remitted  to  pass  on  caution. 

Charge  on  two  bills  of  exchange,  one  dated  ISth  Janiiary  last, 
for  L.50,  payable  three  months  after  date,  and  the  other,  dated  16tli 
February  last,  for  L.25,   payable  two  months  after  date,  bod 
drawn  upon  the  suspender  by  Peter  Young  of  London,  accepted  by 
the  suspender,  and  indorsed  to  the  charger,  who  had  been  erro- 
neously designed  in  the  charge  <  James'  instead  of  Joseph/    The 
reasons  of  suspension  were,  inter  alia,  that  the  charger  was  a  fo- 
reigner, being  a  native  of  Belgium,  although  he  has  at  present  a 
temporary  residence  in  London  ;  that  he  had  no  funds  or  property 
of  any  description  in  Scotland,  and  no  mandatary ;  and  that  he  was 
not  a  bona  fide  onerous  indorsee,  which  the  suspender  offered  to 
refer  to  oath.     The  charger  met  the  first  plea  by  stating,  that  it 
was  a  settled  point,  that  the  insertion  of  a  mandatary,  in  letters  of 
horning  proceeding  on  a  registered  protest,  at  the  instance  of  a 
person  who  resides  out  of  this  country,  is  not  at  all  necessary  to 
validate  a  charge  of  payment,  and  he  further  produced  along  with 
his  answers  a  mandate  in  favour  of  his  agent.     In  respect  to  the 
second  plea  he  accepted  the  reference.     A  commission  was  tbes 
granted  to  John  Richardson,  solicitor,  London,  the  result  of  which 
was  as  follows :  '  Interrogated,  Whether  or  not  he  is  an  oneroos 
holder  of  the  bills  in  question  ?  depones,  That  he  is.    Interrogated, 
If  he  ever  gave  any  value  for  the  bills  to  the  said  Peter  Young? 
depones.  That  he  did.     Interrogated,  Whether  or  not  he  holds 
the  said  bills  under  an  arrangement  with  the  said  Peter  Young, 
for  the  purpose  of  trying  to  obtain  payment,  and  thus  to  defeat 
the  just  claims  of  the  said  John  Young,   the  complainer?  de- 
pones, That  he  does  not.      Depones,  on  the  interrogatories  of 
the  commissioner,  suggested  by  letter  from  the  said  complainer, 
which  the  commissioner  exhibited  to  the  agent  for  the  charger, 
that  he  has  known  the  said  Peter  Young  long,  and  has  seen  him 
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a  grreatdeal:  That  he  received  two  bills  from  Peter  Young,  the  9  July  1835. 
one  for  L.50,  and  the  other  L.25,  payable  in  London :  That  he  ^^V^*' 
cannot  exactly  state,  without  reference  to  his  bill-book,  when  he  s^erifan. 
received  them,  but  he  thinks  it  was  about  ten  weeks  ago :  That 
the  said  Peter  Young  did  not  intimate  to  him,  at  any  time,  that 
the  said  bills  would  not  be  paid  by  the  acceptor,  in  consequence 
of  counter  claims  which  he  had  against  the  said  Peter  Young ; 
on  the  contrary,  he  assured  him  that  they  would  be  paid  :  That 
the  deponent  did  not  apply  to  the  said  Peter  Young  for  payment 
when  either  of  the  bills  fell  due,  though  he  gave  him  notice,  nor 
did  he  return  the  said  bills  to  the  said  Peter  Young,  and  afterwards 
get  them  back :  That  the  deponent  has  never  instituted  any  legal 
measures  against  the  said  Peter  Young,  in  relation  to  both  or  either 
of  the  said  bills:  That  the  deponent  was  informed  that  Peter 
Young  had  a  transaction  with  Robert  Liddell,  of  Leith,  in  conse- 
quence of  which  he  received  a  sum  of  money  from  the  said  Robert 
Liddell,  but  whether  before  or  after  the  bills  became  payable  the 
deponent  does  not  know :  That  the  deponent  never  gave  value  to 
the  acceptor,  John  Young,  for  both  or  either  of  the  said  bills,  but 
he  gave  value  to  the  indorser,  Peter  Young :  That  the  deponent 
gave  value,  partly  in  money,  partly  in  professional  services,  in 
aiding  him  to  complete  the  patent  taken  out  by  Peter  Young, 
and  partly  in  a  licence  agreed  to  be  granted  to  Peter  Young,  for 
an  invention  of  the  deponent's  for  an  improvement  in  the  manu- 
facture of  malt,  for  which  invention  the  deponent  holds  a  patent : 
That  the  deponent  has. not  received  any  security  from  the  said 
Peter  Young,  in  relation  to  the  bills :  That  the  deponent  has  no 
connection  with  Peter  Young,  directly  or  indirectly,  in  any  of 
his  concerns  or  business ;  and  in  particular,  he  has  no  interest  in 
the  patent  obtained  by  Peter  Young,  for  the  manufacture  of  spirits 
or  other  article  from  the  root  called  mangel  wurzel :  That  the  de- 
ponent believes  that  Peter  Young  is  not  in  possession  of  any  funds, 
or  that  he  is  able  to  pay  the  bills :  That  the  deponent  has  not  re- 
ceived from  Peter  Young,  or  any  other  person  on  his  account,  any 
money  or  effects  since  he  received  the  aforesaid  bills :  That  the 
deponent  is  not  in  the  practice  of  acting  as  a  banker  or  bill-broker, 
or  of  discounting  bills,  though  he  has  occasionally  discounted  bills : 
That  Peter  Young  is  indebted  to  the  deponent  to  a  considerable 
amount  beyond  the  amount  of  the  said  bills  :  That  the  deponent 
has  not  adopted  any  legal  proceedings  against  Peter  Young,  for 
recovery  of  any  of  the  sums  due  by  him  to  the  deponent,  because 
the  deponent  knows  that  Peter  Young  has  not  at  present  the  means 
of  paying  him  any  thing/ 
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9  July  1835.       The  Lord  Ordinary,  (22d  June,)  refused  the  bill,  and  Couad  the 

""^^^  suspender  liable  in  expenses. 

Young  V. 

Sheridan.  mi  i 

The  suspender  reclaimed^  when  the  Court  recalled  the  interkwo- 

Judgment.  f^^^  j^qJ  remitted  to  pass  on  caution. 


Lord  Ordinary,  Cockbum.  John  Young,  S.  S.  C.  Sufpender*g  Agent. 

Imrie,  Respondent's  Agent.        A  Clerk. 


c. 


FIRST  DIVISION. 


No.  CLXXIV. 


9^  Jtdy  1835. 


JAMES  GILLESPIE  DAVIDSON,  and  ROBERT  SYM 
WILSON,  Trustees  of  the  late  James  M^Kinnov 
Campbell, 

against 

JOHN  MACKENZIE. 

Trust. — A  person  deceased  named  three  trustees;  the^st  decliMeda> 
ceptance^  the  third  accepted  and  assumed  the  management  of  the  tnut; 
the  second  teas  consulted  by  him^  and  allowed  his  name  to  be  used  bf 
him  in  matters  respecting  the  trust;  being aflerwards  caUsdvpokt^ 
actf  he  declined;  upon  this  the  acting  trustee^  on  the  ground  tkat 
both  the  others  had  declined  to  accept^  executed  a  deed  qfassumpties 
in  favour  of  two  other  persons^  and  tiien  renounced  the  trust ;  In  (ts 
action  at  the  instance  of  the  persons  so  assumed  as  tntstees  under  At 
ordinal  trust-deed,  a  preliminary  objection  of  want  of  title  topumu 
sustained. 

Facts  and  circumstances  held  sufficient  to  infer  acceptance  ofs 
trust 

Question,  whether  a  person  having  once  accepted  a  trust  can  r> 
ncunce. 


NarrattTC 


Bt  trust-deed  and  settlement,  dated  26th  October  1822,  the  late 
James  M^Kinnon  Campbell  conveyed  his  whole  estate,  heritable 
and  moveable,  to  <  Major  Alexander  Mackay  of  Laggan,  Neil 

<  Malcolm,  Esq.  of  Poltallock,  and  Hugh  James  Rollo,  W.  S.  and 

<  to  the  survivors  or  survivor,  acceptors  or  acceptor  of  theOi  the 
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<  major  number  surviving  and  accepting  from  time  to  time  being  a  9  July  1635. 
^  quorum,  and  to  the  heirs  of  the  survivor  and  acceptor  of  them,  as 

<  trustees.'  In  the  trust-deed  there  was  the  following  clause :  *  And  in  j^,te^  v, 

<  regard  it  may  be  necessary  to  assume  some  person  or  persons  into  Mackenzie. 

*  the  management  of  this  trust,  in  the  room  of  any  of  my  said  dis-  NarraiiTe. 

<  ponees  deceasing,  or  not  accepting,  therefore  I  do  hereby  give  and 
^  commit  full  power  and  authority  to  my  said  trustees,  or  their  quo* 
^  rum  aforesaid,  to  assume  any  person  or  persons,  from  time  to  time, 
^  to  act  along  with  them  in  the  send  trust^ezecntry,  and  which  per- 

*  son  or  persons  so  appointed  shall  be  as  fully  vested  in  the  sub- 

*  jects  hereby  conveyed,  and  have  the  same  powers  and  privileges, 
^  in  all  respects,  as  if  he  or  they  were  specially  nominated  hereby/ 

Mr  Campbell  died  in  November  1822.  Mr  Malcolm  declined 
to  accept  the  trust  Mr  RoUo  accepted,  and  took  the  active  manage- 
ment of  the  trust-estate.  Major  Mackay,  although  he  did  not  for- 
mally declare  acceptance,  was  consulted  by  RoUo,  and  corresponded 
with  him,  for  a  considerable  time,  on  matters  connected  with  the 
trust  He  also  allowed  his  name  to  be  used  by  Mr  Rollo  as  his  co- 
trustee, in  his  correspondence  with  parties  connected  with  the  trust, 
and  appearance  was  entered  in  his  name,  in  an  action  brought 
against  Mr  Rollo  and  himself,  as  Mr  Campbell's  trustees. 

Thereafter,  in  October  1823,  in  answer  to  an  application  by  Mr 
Rollo,  requesting  him  to  sign  a  draft  for  money  to  be  received  on 
account  of  the  trust,  Major  Mackay  refused  to  interfere  in  the  mat- 
ter. After  some  correspondence  on  the  subject,  in  which  Mr  Rollo 
called  upon  Major  Mackay  formally  to  decline  to  act,  and  to  resign 
the  trust,  a  letter  was  written  by  Mr  D.  Maclean,  W.  S.  on  tibe 
part  of  Major  Mackay,  dated  26th  November  1824,  to  this  effect: 

<  In  answer  to  your  favour  of  yesterday,  which  I  received  very  late 

*  last  night,  I  beg  to  say,  that  I  had  a  meeting  thisrday  with  Major 

*  Mackay  on  the  subject  of  it;  and  he,  after  giving  it  all  due  con- 

*  sideration,  declines  to  act  as  executor  of  the  late  James  M^Kinnon 
'  Campbell,  and  therefore  his  name  is  not  to  be  used  in  the  answers 

<  to  the  condescendence,  or  in  any  other  manner  of  way.'  In  June 
1825,  Mr  Rollo,  without  receiving  a  formal  renunciation  from 
Major  Mackay,  executed  a  deed  of  assumption,  whereby  he,  on  the 
narrative  that  Major  Mackay  and  Mr  Malcolm  had  declined  to  ac- 
cept, assumed  the  pursuers  into  the  management  of  the  trust-estate, 
and  of  the  same  date  he  executed  a  renunciation  of  his  own  office 
and  powers  under  the  trust-deed.  The  defenders  had  large  claims 
against  the  truster,  which  had  formed  the  subject  of  much  correspon- 
dence, and  various  communings  between  Mr  Rollo  and  Major.  Mac- 
kay and  them,  and  others ;  and  these  claims  remaining  still  unad- 
justed, the  pnrsuers  brought  the  present  action,  *  as  trustees  under 
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9  July  1835.  ( the  Settlements  of  James  M'Kinnon  Campbell,  Esq.  deceased,' 
whereby  they  called  for  redaction  of  certain  obligations,  pronis- 
sory-jiotes,  and  powers  of  attorney  granted  by  Mr  Campbell  in 
favour  of  the  defenders,  which  formed  the  groundwork  of  tbeif 
said  claims ;  and  they  alleged  that  these  had  been  obtained  from 
him  by  fraud  and  circumvention^  when  he  was  in  a  state  of  imbe- 
cility. 


Campbell's 
Trustees  v, 
Mackenzie. 


Defenders* 
Pleas. 


Pursuers* 
Pleas. 


JjOrd  Ordi- 
nary's Inter- 
locutor. 


The  defenders  objected  to  the  action  in  limine,  that  it  was  in- 
competent,  in  respect  the  pursuers  had  not  been  legally  assumed  as 
trustees  by  the  late  Mr  Campbell,  and  pleaded  specially — That  ac- 
ceptance of  a  trust  or  ezecutry  may  be  inferred  from  iacts  and  dr- 
cumstances,  and  having  once  accepted,  it  is  out  of  the  power  of 
a  trustee  to  resign;  Lyndoch  v.  Ouchterlony,  15th  Feb.  1827: 
That  Major  Mackay  having  accepted  and  acted  as  trustee  and  exe- 
cutor, the  deed  of  nomination  and  assumption  of  the  present  pur- 
suers, executed  by  Mr  RoUo  alone,  during  Major  Mackay's  life- 
time, is  void  and  null :  That  on  Mr  RoUo's  death  Major  Mackay 
became  sole  trustee  and  executor,  and  the  trust  has  now  devolved, 
in  terms  of  the  settlement  of  James  M^Kinnon  Campbell,  on  Major 
Mackay's  heirs,  (he  being  now  also  dead.) 

The  pursuers  denied  the  acceptance,  justified  the  deed  of  assump* 
tion,  and  pleaded — That  even  though  Major  Mackay  had  accepted 
the  office  of  trustee,  he  would  have  been  entitled  to  renounce  it; 
and  it  would  be  jus  tertii  to  the  defender  to  object  to  such  renan- 
ciation,  or  that  after  such  renunciation,  and  a  nomination  of  addi- 
tional trustees  by  the  sole  acceptor,  the  trust  is  not  validly  repre- 
sented by  such  assumed  trustees. 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  a  note: 
<  The  Lord  Ordinary  having  considered  the  record  closed  apoo 

<  the  preliminary  defence,  productions,  and  whole  process,  sustains 

*  the  preliminary  defence,  that  the  pursuers  of  the  reduction  vere 

<  not  legally  assumed  as  trustees  by  the  acting  and  surviving  tnu- 

<  tees  of  the  deceased  James  M^Kinnon  Campbell,  or  by  a  quorum 

<  of  these  trustees ;  and  therefore  sustains  the  objection  to  the  title 
'  of  the  pursuers,  dismisses  the  action,  and  decerns :  finds  the  pur- 

*  suers  liable  in  expenses,  and  remits  to  the  Auditor  to  tax  the  ac* 
^  count  thereof,  when  lodged,  and  to  report.' 

Note, — *  James  M^Kinnon  Campbell  granted  a  trust-conveyance 

<  in  favour  of  Major  Alexander  Mackay,  Neil  Malcolm,  Esq.  and 
^  Hugh  James  Rollo,  W.  S.,  and  to  the  sunHivois  or  survivor,  ao* 
^  ceptors  or  acceptor  of  them,  the  major  number  surviving  and  ae* 
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*  cepting,  from  time  to  time,  being  a  quorum,  and  to  the  heirs  of  ^  ^"^x  ^^^^ 

*  the  survivor  and  acceptor.     A  power  of  assumption  is  given  to  p^^JjCT^ 

<  the  trustees  and  their  quorum,  but  no  power  to  resign  or  withdraw  Trustees  v. 

*  from  the  office.     Mr  Malcolm  declined  to  accept,  and  Mr  RoUo  Mackenzie. 

<  expressly  accepted.     There  is  no  express  written  acceptance  by 

<  Major  Mackay ;  but,  in  the  Lord  Ordinary's  opinion,  sufficient 

<  written  evidence  is  produced  that  he  virtually  accepted,  and  that 

<  he  continued  to  act  as  a  trustee  for  a  considerable  time.     After- 

*  wards,  on  a  misunderstanding  with  his  co*tru8tee,  Mr  RoUo,  he 

*  declined  to  act  any  longer ;  upon  which  Mr  Rollo,  holding  him- 

*  self  as  sole  trustee,  executed  the  power  of  assumption  in  favour 

<  of  the  pursuers.     It  is  thought  that  in  doing  so  he  acted  ultra 
'  vires,  as  he  was  neither  sole  trustee,  nor  a  quorum  of  the  trustees. 

*  Major  Mackay  having  accepted,  was  not  entitled  to  resign  when 

<  he  thought  fit,  and  Mr  Rollo  might  have  compelled  him  to  act, 

<  at  least  to  the  effect  of  validating  an  assumption  of  new  trustees ; 

<  or  if  there  were  grounds  for  it,  he  might  have  had  Major  Mac^ 
'  kay  exauctorated  by  the  Court.     Without  any  measure  of  that 

<  kind,  Mr  Rollo  proceeded  to  assume  the  pursuers,  upon  the  sup- 

<  position  that  Major  Mackay  never  had  accepted,  contrary,  it  is 

*  thought,  to  evidence. 

*  The  pursuers  have  pleaded,  that  it  is  jus  tertii  to  the  defender 

*  whether  Major  Mackay  accepted  or  not,  and  whether  the  assump- 

<  tion  is  regular.     There  is  evidently  no  foundation  for  that  plea. 

<  Every  defender  in  a  suit  has  an  interest  that  a  pursuer  shall  have 
'  a  good  title  to  insist  in  it,  otherwise  a  decree  of  absolvitor,  after 

<  a  long  and  expensive  litigation,  might  be  altogether  inept 

The  pursuers  reclaimedf  when  it  was  argued  by  Keay — That  Pursuers* 
the  whole  question  was,  whether,  in  terms  of  the  original  trust*  '^'K*i°'®°^ 
deed,  Mr  Rollo  had  power  to  execute  the  deed  of  assumption. 
Major  Mackay  could  not  be  considered  as  an  acting  trustee.  It  was 
not  pretended  that  he  had  had  any  intromission  with  the  frmds  of 
the  trust,  or  that  there  had  been  a  confirmation  or  other  legal  title 
in  his  person.  Mere  statements  in  the  correspondence  of  others  af- 
forded no  ground  for  inferring  that  he  did  accept ;  and  in  such  circum- 
stances  it  was  still  competent  for  him  to  decline  to  act  Two  ques- 
tions  were  made  to  arise ;  Jirsi^  Whether  there  was  evidence  of  ac<* 
ceptance ;  and,  second^  Supposing  such  evidence,  whether  it  was 
competent  to  renounce  ?  If  such  equivocal  evidence  of  acceptance 
was  to  be  received,  it  would  follow,  that  Major  Mackay  would  be« 
eome  liable  as  a  trustee  from  the  date  of  the  death  of  the  truster, 
and  his  representatives  would  be  responsible  at  the  present  moment 
although,  by  the  ta.cit  consent  of  all  concerned,  others  had  been 
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Campbell's 
Trustees  v. 
Mackensie. 

Pursuers* 
Argument. 


9  July  1835  hitherto  in  the  full  and  uncontrolled  management  of  the  estate. 
Supposing  the  question  to  arise  between  Major  Mackay's  represen- 
tatives uid  a  person  really  interested  in  the  estate,  would  these  re- 
presentatives be  subjected  in  liability  for  acts  of  gross  omission,  al- 
though the  estate  had  been,  with  the  consent  of  the  parties  interested, 
conducted  by  and  transferred  to  others  ?  There  is  no  express 
authority  for  saying,  that  a  trustee  who  has  once  accepted  is  act 
entitled  to  renomice*  Mr  Erskine,  in  speaking  of  tutors  and  cuts- 
tors,  says,  that  as  acceptance  may  draw  severe  consequences,  it  is 
not  to  be  inferred  by  implication*  The  present  defender  is  least 
entitled  to  make  objections  on  this  ground,  as  he  admits  that  he  was 
conversant  with  the  whole  transactions  which  have  taken  place. 
Are  you  to  infer  acceptance  against  this  party,  merely  because  he 
gave  information,  and  took  an  interest  in  the  a&irs  of  the  truster; 
while  he,  the  moment  he  was  called  on  to  do  an  act  which  would 
infer  intromission,  declares  he  will  incur  no  responsibility,  and,  in- 
stead of  intromitting,  will  not  act^at  all  ?  The  deed  of  assumptioo 
bore  to  be  in  terms  of  the  trust-deed ;  and  the  present  pursuers 
have  accepted  and  acted  under  it,  with  the  concurrence  of  all  par- 
ties. It  would  be  a  very  serious  thing  to  disturb,  at  a  distance  of 
ten  years,  the  state  of  possession  which  has  been  permitted  to  go 
on.  The  Lord  Ordinary  has  misunderstood  the  plea  of  jus  tertil 
We  never  maintained  that  it  is  jus  tertii  to  a  defender  to  inquire  into 
the  tide  of  the  pursuer ;  but  what  we  say  is,  that  the  defender  here 
has  precluded  himself  from  objecting  to  the  title  of  the  pursuer  on 
the  grounds  stated. 


Opinion  of 
Court, 


Lord  President. — The  diflSculty  lies  in  this,  that  there  was  an  as- 
sumption made  by  Mr  Rollo  alone,  when  the  trust-deed  bears  that 
it  is  only  to  be  made  by  a  quorum. 

lAfrd  GUliei. — And  on  that  ground  they  say  that  the  pursuers 
have  no  titie. 

Lord  Balffrctt/, — The  only  question  as  to  which  tiiere  appears 
to  be  much  difficulty  is,  whether  a  trustee  has  power  to  resign  after 
he  has  accepted. 

lAfrd  President. — The  defenders  found  on  the  case  of  Lyndocb. 

£eay.-^That  is  an  important  decision,  where  an  immediate  injury 
would  arise  to  the  trust  by  the  resignation.  In  that  case  the  effectof 
refusal  to  act  would  have  been,  to  deprive  the  trust-estate  of  a  sam 
of  money,  which  could  not  be  got  but  by  the  signature  of  Mr  Oucli- 
terlony.  The  question  is  raised  here,  after  the  parties  beneficially 
interested  are  satisfied  with  the  arrangement,  and  when  no  preja* 
dice  appears  to  have  thereby  arisen.  This  is  quite  a  different  case 
from  that  of  Lyndoch :  no  embarrassment  has  been  created  to  the 
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truBt.     The  qaestion  here  is,  whether,  when  a  party  has  dedined  9  July  1835. 
to  act)  retires  without  intromission,  and  rebus  integria,  and  with  the    ^^^V^^ 
sanction  of  all  parties,  you  are  to  transfer  the  whole  responsibilities  T^^ees  v. 
againH  his  representatives,  from  parties  who  have  for  so  long  a  pe-  Mackenzie. 
riod  been  in  the  sole  possession  and  management  of  this  estate  ? 

Solieitor^Generaly  for  defendera^^The  plea  of  the  pnrsner  here  was,  Defenders* 
tiial  Major  Mackay  had  never  accepted.   He  now  turns  round  and    ^S^""^^ 
contends,  that  even  if  there  was  an  acceptance,  there  was  a  resigna-* 
tion.     I  scarcely  think  this  question  is  raised.    It  is  hardly  possible 
to  conceive  a  stronger  case  of  continued  advisal  and  interference  in 
the  business  of  a  trust.     We  are  here  in  a  question  as  to  the  as- 
sumption by  RoUo ;  and  the  question  is,  was  this  a  valid  deed  of 
assumption,  while  there  existed  another  party  who  had  thus  inter- 
fered in  the  management  of  the  trust,  after  having  been  expressly 
named  a  co-trustee.     But  it  is  said,  esto  he  accepted  and  acted,  he 
renounced.     There  is  no  proper  evidence  of  renunciation ;  but  if 
there  were,  could  he  renounce  ?    We  found  on  the  case  of  Lyn- 
doch  and  also  on  Carstairs,  Hcdes,  ii.  678. 

Keatfy  in  re/»/y*-^— That  Mr  RoUo  represented  to  others  that  Major 
Mackay  had  accepted,  and  that  he  used  his  name  no  one  can  dis- 
pute ;  but  beyond  this  there  is  no  evidence  of  acceptance.  The  dicta 
in  the  case  in  Hales,  as  well  as  in  that  of  Lyndoch,  only  go  to  this, 
that  a  party  is  not  entitled  to  renounce,  if  the  effect  of  his  renuncia- 
tion should  be  to  defeat  the  trust.  The  trust  here  will  be  effectu- 
ally defeated  by  sustaining  this  preliminary  objection,  the  conse- 
quence of  which  will  be,  that  there  will  now  be  no  trustee  in  exis- 
tence, although  this  deed  of  assumption  has  stood  unchallenged  for 
a  period  of  ten  years. 

liOrd  Mackenzie. — There  is  one  point  on  which  I  entertain  some  Opinion  of 
doubt     Holding  that  there  may  be  acceptance  by  acts,  may^there  ^^^^ 
not  be  a  joining  in  this  assumption  by  acts,  supposing  a  co-trus- 
tee agrees  to  allow  his  partner  to  assume,  whether  that  does  not 
amount  to  a  virtual  assumption  by  him  ? 

Lord  Gillies. — The  acceptance  is  clear ;  esto  there  was  an  accep- 
tance, could  he  renounce?  I  would  have  very  great  difficulty  in  giving 
effect  to  a  plea  of  acquiescence,  particularly  as  regards  the  defender. 
The  moment  the  action  was  brought  against  him  he  made  the  ob- 
jection. Is  it  any  answer  to  him  to  say,  that  there  has  been  a  tacit 
tanction  given  to  an  invalid  act  ?  This  does  not  benefit  or  profit 
him.  The  important  thing  in  such  a  case  is  to  look  at  the  trust- 
deed,  and  see  what  it  provides.  Does  it  give  power  to  resign  ?  But 
whether  or  not,  there  is  no  provision  for  assumption  in  case  of  re- 
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9  July  1835.  gignation.  The  power  of  assumption  is  pven  in  case  of  tniitees 
*  deceasing  or  not  accepting.'  There  was  no  decease^  and  there  was 
an  acceptance. 

Zjord  Mackenzie, — I  have  no  doubt  the  acceptance  was  complete. 
The  observation  of  Lord  Gillies  in  a  g^eat  measure  removes  my 
diflSculty.  Even  if  there  was  a  resignation  or  declinature  after  ac- 
ceptance, that  would  not  warrant  an  assumption. 

The  Court  adhered,  but  found  no  expenses  due  since  the  date  of 
the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  Corekoute.       Act.  Kieat/,    Whighanu      Alt.  Soi.-Gen^  fCunin^nut^) 
Dick,  Davidton  jr  Syme,  W.  S.  Pursuers*  Agents.  Jamet  Pedditjiau 

W.  S.  Defender*8  Agent.        D.  Clerk. 

C. 


Campbeirs 
Trustees  v. 
Mackenzie. 

Opinion  of 
Court. 


Judgment. 


SECOND  DIVISION. 


No.  CLXXV. 


9^A  Jufy  1835. 


NarratiTe. 


FRANCIS,  LORD  GRAY,  and  Others, 

against 

THOMAS  SIME  and  WILLIAM  JOHNSTON. 

Salmon  Fishing. — Fishing  for  salmon  in  a  river  or  estuary^  hj 
means  ofetented  nets  fastened  to  the  shore^  and  moored  and  remam- 
ing  stationary  in  the  watery  so  as  to  obstmct  the  passage  of  the  salms^ 
and  to  force  or  decoy  them  into  courts  or  inchsures  of  netting^  witk- 
in  which  they  are  caught^  or  by  means  of  fixed  machinery^  or  any  (Aet 
mode  of  fishing  than  the  ordinary  mode  by  net  and  cobU^—fotmdto 
be  iUegaL 

Lord  Gray  and  others,  proprietors  of  salmon  fishings  in  the  Taj) 
complained,  by  bill  of  suspension,  against  Sime  and  Johnston,  tads- 
men  of  fisheries  in  that  river,  for  having  recently,  and  in  conteopt 
of  repeated  judgments  of  the  Court,  introduced  upon  the  shores  d 
that  river  an  apparatus  for  catching  salmon  alt<^ther  illegal;  aod 
after  describing  the  machinery  and  mode  of  fishing  complaiDcd  o( 
prayed  for  an  interdict  against  them  from  using  sole*nets,  pock-oets 
or  any  fixed  machinery  for  catching  salmon,  or  any  other  mode  of 
fishing  than  the  ordinary  way  by  net  and  coble,  upon  any  of  the  fell- 
ing stations  occupied  by  them  within  the  river  or  estuary  of  the  Taf< 
On  advising  the  bill  of  suspension,  the  Lord  Ordinary  (Jeffi^f ) 


No.  175.  COURT  OF  SESSION.  887 

granted  a  sist  and  interdict.     But  afterwards,  on  advising  the  bill,  9  July  1835. 
with  answers,  and  haying  heard  the  counsel  for  the  parties,  his  Lord-     ^^^V^^ 
ship  granted  the  following  interdict :  «  The  Lord  Ordinary  having  J;JJ*oai?i 
^  considered  this  bill,  with  the  answers  and  productions,  passes  the  v.  Sime  and 

<  bill  upon  caution,  but  recalls  the  interdict  formerly  granted,  in  so  Jq''°»^°^ 

<  far  as  it  is  specially  directed  against  fishing  by  sole-nets,  and  con-  NarraiiTe. 

<  tinues  it  quoad  ultra.'     His  Lordship  subjoined  this  note :  ^  This 

<  is  the  course  which  appears  to  have  been  followed  in  all  the  re- 

*  cent  cases;  and  till  it  be  ascertained,  by  the  verdict  of  a  jury,  or 

*  some  other  competent  mode  of  probation,  whether  fishing  by  sole- 

*  nets  is  fishing  by  fixed  machinery,  or  only  a  variety  of  fishing  by 
'  net  and  coble,  it  would  evidently  be  premature  to  grant  any  in- 

*  terdict  against  the  use  of  such  nets,  eo  nomine.     To  avoid  evasions 

*  by  a  mere  change  of  name^  perhaps  the  better  way  would  be  to 
^  raise  an  issue  on  a  complaint  for  breach  of  interdict^  and  take  a  ver- 

*  diet  whether  the  particular  mode  of  fishing  complained  of,  and 

*  proved  to  be  actually  practised,  by  whatever  name  it  was  called, 

<  fell  within  the  fair  meaning  of  that  interdict' 

In  this  interlocutor  both  parties  acquiesced.  The  letters  of  sus- 
pension were  expede,  and  a  record  made  up  on  revised  reasons  of 
suspension,  and  revised  answers.  On  the  motion  of  the  suspend- 
ers the  cause  was  remitted  to  the  jury  roll. 

The  parties  proceeded  to  adjust  the  issues,  when  it  was  stated  for 
the  complainer,  that  as  the  interdict  formerly  granted  had  been  en- 
tirely disregarded  by  the  respondents,  in  consequence  of  the  gene- 
ral terms  in  which  it  was  expressed,  the  complainers  intended  to  ap- 
ply to  the  Lord  Ordinary  for  a  more  definite  and  precise  interdict, 
without  prejudice  to  that  already  granted. 

A  minute  was  given  in,  in  which  the  Lord  Ordinary  was  moved 
to  grant  an  interdict  against  the  respondents,  prohibiting  them  from 
fishing  with  the  machinery  described  in  Articles  6.  and  7.  of  the  re- 
vised reasons  of  suspension ;  or  otherwise,  to  grant  an  interdict  pro- 
hibiting them  from  fishing  by  means  of  nets  stretched  or  stented  in 
the  river,  having  one  end  made  fast  to  the  shore,  and  the  other  fixed 
by  a  mooring  in  the  water,  9JxA  remaining  stationary  in  the  water, 
so  as  to  obstruct  the  passage  of  the  salmon,  and  force  or  decoy  them 
into  courts  or  inclosures  of  netting,  within  which  they  are  caught; 
and  further,  to  grant  an  interdict,  in  terms  of  the  former  judgment 
of  the  Court,  prohibiting  them  from  using  any  fixed  machinery  for 
catching  salmon,  or  any  other  mode  of  fishing  than  the  ordinary 
mode  by  net  and  coble. 

The  machinery  in  question  is  thus  described  in  Articles  6.  and 
7.  of  the  revised  reasons :  The  apparatus  commonly  known  by  the 
name  of  a  pock-net  consists  of  a  long  line  of  netting  or  leader, 
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9  July  1635.  stretched  or  fitented  in  the  river,  varying  from  60  to  300  yards  from 
one  extremity  to  the  other,  having  the  one  end  made  fast  on  shore 
by  means  of  a  strong  mooring,  and  the  other  fixed  in  the  water  by 
stakes  or  anchors,  and  kept  in  a  perpendicular  position  in  the  water 
by  buoys,  placed  along  and  on  the  upper  side,  and  by  heavy  sink- 
ers on  and  along  the  lower  side.  To  the  outer  extremity  of  this 
leader  there  is  attached  a  court  or  inclosure  of  netting  having  a 
narrow  aperture  on  one  side  to  allow  the  fish  to  enter.  A  portion 
of  the  net  is  turned  in  a  direction  towards  the  land,  and  extends  a 
few  yards  beyond  the  side  of  the  court,  at  an  obtuse  angle  with 
the  main  leader.  In  this  way  a  court  or  inclosure  is  formed,  which 
varies  in  its  form  and  dimensions  according  to  the  size  of  the  net, 
or  the  station  where  it  is  placed.  Sometimes  the  court  consiats 
only  of  one  chamber ;  but  generally  it  contains  two  or  more  in- 
dosures,  rendered  intricate  by  partitions  of  netting,  and  kept  dis- 
tended by  wooden  poles,  the  lower  part  of  the  sides  being  kept  down 
by  weights,  while  the  upper  is  supported  by  corks. 

The  object  of  the  leader  is  to  interrupt  the  progress  of  the  sahnon 
in  going  up  the  river,  and  to  compel  them  to  enter  into  the  court 
or  inclosure  placed  at  the  outer  extremity  of  the  net  After  the  fish 
enter  the  mouth  of  the-  court,  they  generally  pass  from  one  chiun- 
ber  to  another,  and,  from  the  narrowness  of  the  entrance,  and  the 
intricacy  of  the  passages,  they  become  completely  entangled  within 
the  inclosure,  so  that  it  is  scarcely  possible  for  them  to  escape. 
This  net  is  frequently  left  in  the  water  by  itself,  and  catches  salmon 
without  the  aid  of  fishermen,  the  fish  being  taken  out  after  the  tide 
has  receded,  as  in  the  case  of  stake-nets*  Sometimes  a  boat  is  an- 
chored at  the  outer  extremity  of  the  net,  in  which  a  man  is  stationed, 
who  lifts  the  fish  out  of  the  court  into  the  coble,  by  means  of  a  hand- 
net,  or  otherwise.  During  the  operation  of  fishing,  the  whole  net 
remains  completely  stationary  in  the  water,  and  the  fish  are  taken  ont 
without  altering  its  position  in  any  respect.  This  apparatus  renoains 
fixed  in  the  water  during  the  whole  flowing  and  ebbing  of  the  tide, 
and  as  elSectually  obstructs  the  passage  of  the  salmon  up  the  rirer 
as  stake-nets. 

The  pock-net,  as  above  described,  was  first  introduced  into  the 
Tay  about  the  year  1820,  and  the  use  of  it  was  prohibited  by  the 
Court  in  July  1820,  and  on  other  occasions. 

The  apparatus  commonly  known  by  the  name  of  a  sole-net,  in 
its  general  outline,  resembles  the  pock-^net  It  consists  of  a  leog 
line  of  netting  or  leader,  stretched  or  stented  in  the  river,  iavng 
the  one  end  made  fast  to  the  shore,  while  the  other  is  fixed  in  the 
water  by  anchors  or  stakes.  The  object  of  this  leader  is  to  obstmct 
the  progress  of  the  fish  up  the  river,  and  to  force  or  decoy  them 
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into  a  court  or  inclo8ure  at  its  extremity.     At  the  outer  extremity  9  July  1835. 
of  the  net  a  boat  is  anchored,  and  the  court  is  listened  to  a  pole    ^""^v^^ 
laid  transversely  on  the  stern  of  the  boat.     A  piece  of  net  is  placed  ^^J^ouien 
at  an  obtuse  angle  to  this  pole,  turning  inwards  to  the  land,  and  v.  Sime  and 
kept  in  its  position  by  a  long  rope  carried  to  and  fixed  on  the  shore.  ^^^^^^ 
In  this  way  a  court  or  inclosure  is  formed,  composed  of  netting,  Nanratiye. 
and  having  a  bottom  or  sole  also  of  netting,  from  which  the  appa- 
ratus derives  its  name.     The  side  of  the  court  formed  by  the  leader 
is  constantly  fixed,  but  the  other  two  sides  are  moveable,  and  kept 
upright  by  sinkers  and  corks.     There  is  an  aperture  on  one  side  of 
the  court  by  which  the  fish  enter,  with  a  sort  of  apron  or  door  of 
netting,  which  is  made  to  contract  like  the  mouth  of  a  net-purse^ 
when  a  man,  stationed  in  a  boat  for  the  purpose,  pulls  a  rope  at- 
tached to  the  apron.     By  this  operation  the  entrance  is  closed,  and 
the  fish  are  detained  within  the  inclosure. 

The  apparatus  is  usually  worked  by  two  or  three  men.  One 
man  is  stationed  in  the  boat,  at  the  extremity  -of  the  net,  to  watch 
the  progress  of  the  fish.  This  boat  is  called  the  Sight-boat.  Some- 
times another  man  is  stationed  in  another  boat,  called  the  Haul- 
boat,  placed  near  the  outer  extremity  of  the  net,  for  the  purpose  of 
drawing  the  rope  which  contracts  the  entrance  of  the  court  When 
the  man  in  the  sight-boat  perceives  the  fish  enter  the  court,  he 
gives  a  signal,  whereupon  a  person,  who  is  stationed  on  the  shore, 
loosens  the  rope  which  kept  the  outer  side  of  the  court  in  its  dis- 
tended position,  and  the  man  in  the  boat  then  draws  the  rope  or 
line  attached  to  it  towards  himself,  and  thus  completely  incloses 
the  fish  within  the  court,  and  they  are  thereupon  taken  out  of  it, 
and  lifted  into  the  coble  by  a  hand-net  or  otherwise.  On  this  being 
done,  the  person  on  shore  again  tightens  the  rope,  and  the  court  is 
again  set  or  restored  to  its  former  position  in  a  few  minutes.  Du- 
ring this  operation,  the  main-net  or  leader,  which  forces  or  decoys 
the  fish  into  the  court,  is  completely  fixed  and  stationary  from  the  one 
extremity  to  the  other,  and  remains  so  during  the  whole  flowing  of 
the  tide;  all  that  is  operated  upon  being  the  court  or  inclosure 
above  described,  at  the  outer  extremity. 

The  sole-net,  as  above  described,  is  of  very  recent  invention, 
having  been  introduced  about  the  year  1826,  after  the  pock-nets 
were  prohibited ;  and  it  has  been  repeatedly  interdicted  by  the 
Court 

These  statements  were  denied  by  the  respondents,  who  main- 
tained that  the  machinery  used  by  them  was  not  of  the  fixed  nature 
or  character  described ;  and  that  they  had  not  fished  contrary  to 
law,  or  to  the  terms  of  their  le&ie,  and  pleaded — 

1^^,  That  it  was  incompetent,  at  tliis  stage,  to  grant  the  interdict 
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9  July  1935.  craved ;  and,  ^dly^  Even  if  it  were  competent  to  grant  it,  there  are 
no  grounds,  in  the  circumstances  of  the  case,  for  deviating  from  the 
former  practice  of  the  Court. 


Lord  Gray 
nnd  Others 
V,  Sime  and 
Johnston. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  reported  the  cause,  in  respect  to  this  applica* 
tion,  with  the  following  interlocutor  and  note : 

<  The  Lord  Ordinary  having  considered  the  minute  for  the  sus- 
penders, with  these  answers  thereto,  and  whole  process,  appoioti 
the  minute  and  answers  to  be  printed  and  boxed  to  the  Lords  of 
the  Second  Division,  in  order  to  be  reported ;  and  grants  warrut 
to  the  keeper  of  the  Inner- House  Rolls  to  enrol  the  cause.' 

Note. — *  The  Lord  Ordinary  is  not  of  opinion  that  the  appUcadon 
for  a  more  special  interdict  is  incompetent^  or  that  he  would  be  re- 
viewing or  altering  his  former  interlocutor  in  the  Bill-Chamber 
by  granting  it.  The  Bill- Chamber  is,  quoad  hoc,  a  separate  oonit, 
and  its  preparatory  functions  were  concluded  by  ezpeding  the 
letters  of  suspension ;  and  the  cause  being  now  in  the  Coartof 
Session  on  the  expede  letters,  it  is  conceived  to  be  clearly  oos^ 
tent  to  grant  (or  to  recall)  any  interdict  which  the  justice  of  tlie 
case  may  require.  That  there  has  been  no  change  of  circumstaDeei 
since  the  general  interdict  was  granted,  may  be  a  good  reasoafor 
refusing  the  application  on  its  merits,  but  does  not  affect  its  com- 
petency. 

<  On  the  merits,  the  Lord  Ordinary  is  rather  inclined  to  grant 
the  special  interdict  suggested,  not,  however,  by  a  mere  reference 
to  articles  six  and  seven  of  the  reasons,  which  he  thinks  would  be 
too  vague  and  comprehensive,  but  in  such  terms  as  are  mentioDed 
immediately  after  in  the  minute,  or,  in  substance,  against  wd% 
any  net  stented  and  fixed  in  the  water  during  the  whole  time  of 
fishing,  and  used  merely  to  obstruct  or  decoy  the  fish,  as  a  perma- 
nent or  stationary  bulwark,  and  not  to  catch  or  drag  them  ashore, 
by  being  hauled  or  drawn  to  the  bank.  Such  a  net,  lie  hamblj 
thinks,  comes  so  clearly  within  the  description  of  ^Jixed  machinerf^ 
and  is  so  little  like  *  the  ordinary  xjoay  ofJUhing  by  net  and  cM 
that  he  does  not  see  what  fair  interest  a  party  who  has  submitted 
to  the  more  general  interdict  has  to  oppose  this  farther  specifica- 
tion, and  more  especially  a  party  who,  like  the  respondent,  posi^ 
tively  denies  that  he  ever  does  fish  with  nets  so  fixed  and  steoted. 

<  As  the  Court,  however,  has,  for  a  considerable  time  back,  de- 
clined to  grant  any  other  interdict  than  the  more  general  one  wbicb 
is  now  in  force  between  those  parties,  the  Lord  Ordinary  is  unwill* 
ing,  on  his  own  authority,  in  any  respect  to  vary  the  terms  ol^^ 
deliverance,  and  has  therefore  reported  the  case,  that  their  Lord- 
ships  may  settle  the  matter  by  their  superior  authority. 
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*  If  this  more  special  interdict  is  granted^  the  suspenders  have  9  July  1835. 

*  intimated  their  purpose  to  proceed  no  further  with  the  case,  which, 

*  even  after  a  verdict  in  their  favour,  could  only  issue  in  some  inter-  ^nd^  Others 

*  diet  of  the  same  description ;  and  if  they  are  entitled  to  this  now^  v.  Sime  and 

*  they  have  a  clear,  and,  the  Lord  Ordinary  thinks,  a  fair  interest 

*  to  avoid  the  expense  and  delay  of  a  trial.' 

At  the  advising  the  Court  considered  as  illegal  the  modes  of  fish- 
ing here  said  to  have  been  practised,  and  the  fishing  by  means  of 
any  similar  apparatus  and  machinery,  or  otherwise  than  the  usual 
mode  by  net  and  coble. 

The  following  interlocutor  was  pronounced : 

^  The  Lords  having,  on  report  of  Lord  Jeffrey,  advised  this  pro-  Judgment. 

<  cess  of  suspension  and  interdict,  interdict  and  discharge  the  respon- 
^  dents,  Thomas  Sime  and  William  Johnston,  from  fishing  by  means 

<  of  nets  stretched  or  stented  in  the  river  Tay,  having  the  one  end 

*  made  fiist  to  the  shore,  and  the  other  fixed  by  a  mooring  in  the 
^  water,  and  remaining  stationary  in  the  water,  so  as  to  obstruct  the 

*  passage  of  the  salmon,  and  force  or  decoy  them  into  courts  or  in- 

*  closures  of  netting,  within  which  they  are  caught ;  and  further,  in- 
^  terdict  and  prohibit  the  respondents  from  using  any  fixed  machi- 

<  nery  for  catching  salmon,  or  any  other  mode  of  fishing  than  the 

*  ordinary  mode  by  net  or  coble,  and  decern  accordingly ;  allow 

*  this  decree  prohibitory  to  go  out  and  be  extracted  ad  interim,  to 

*  the  effect  that  all  due  execution  may  pass  thereon  as  effeirs ;  quoad 
^  ultra,  reserve  all  question  of  expenses,  and  remit  to  the  Lord  Or- 

<  dinary  to  proceed  in  the  cause  as  to  his  Lordship  may  seem  just,' 

Lord  Ordinary,  Jeffrey.         Act  Dean  ofFac,  (Hope^)  Keayt  T.  M'Xenxie.        Alt. 
Ruther/Urd,  Whigham,    Bowie  ff  Campbell,  W.  S.  ff^m.  Martin,  S.  S.  C.  Agente. 


7.  Clerk. 


R. 


FIRST  DIVISION, 
No.  CLXXVL  lOth  July  1835. 

JOHN  CORSON,  Petitioner. 

Curator  Bonis.  —  Arbitration. — A  petition  by  a  curator  bonis 
for  authority  to  enter  into  a  submission,  refused  *  a$  unnecessary,* 
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Corson,  Peti- 
tioner. 


10  July  1835.  Corson  was  appointed  carator  bonis  to  Thomas  M'Michael,  a  per- 
son of  unsound  mind.  Certain  differences  having  arisen  as  to  the 
succession  to  the  moveable  property  left  by  M^Michael's  fether,  it 
was  stated,  that  all  the  parties  interested  were  willing  to  refer  the 
whole  matters  to  arbitration ;  but  the  petitioner,  entertaining  donbto 
as  to  his  power  as  a  curator  bonis  to  enter  into  any  reference,  now 
prayed  the  Court  to  authorise  him  *  to  enter  into  a  submission,  <» 

*  the  said  Thomas  M^Michael's  part,  of  all  claims  and  disputes  be- 

*  tween  him  and  his  brothers,  William,  Robert  and  John  M*Mi- 
<  chael,  to  any  respectable  arbiter  to  be  chosen  by  the  parties.' 

The  Court  unanimously  refused  the  petition  as  unnecessary. 

Lord  Balgray, — There  cannot  be  the  smallest  doubt  that  a  can- 
tor bonis  has  power  to  enter  into  submissions  as  to  claims  of  amo?e- 
able  nature.  If  ever  a  doubt  was  entertained)  the  point  has  been 
set  at  rest  upwards  of  forty  years  ago. 


Judgment 

Opinion  of 
Court. 


Act.  Whigham.        David  Whigham,  W.  S.  Agent.         D,  CJerk. 


c. 


FIRST  DIVISION. 


No.  CLXXVII. 


lO^A  July  1835. 


WILLIAM  DAVIDSON 

against 

THE  UNION  CANAL  COMPANY. 


Arbitration. — Diligence. — The  petitioner  having  agreed  to  i 
submission  of  certain  claims  against  the  Union  Canal  Companj, 
on  account  of  the  canal  having  passed  through  a  quarry  belonging 
to  him,  and  that  submission  having  been  allowed  to  expire,  and  a 
new  submission  having  been  executed  in  fieivour  of  a  single  arbiter, 
the  petitioner,  with  consent  of  the  arbiter,  applied  to  the  Court 
for  a  commission  and  diligence  to  obtain  certain  notes  of  the  prior 
arbiters,  founded  on  an  examination  of  witnesses  as  to  the  valoe  of 
stones  removed,  and  which  had  been  made  the  basis  of  a  finding 
by  them.  In  this  application  he  was  opposed  on  the  ground  of  tbese 
notes  being  private,  and  not  now  binding  upon  the  parties,  and  that 
the  new  arbiter  should  rest  his  judgment  upon  his  own  calculatiooi 
as  to  value. 
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% 

The  Court,  after  allowing  the  Canal  Company  to  give  in  answers  10  July  1835. 
to  the  petition,  granted  its  prayer.  Vi^y^*/ 

Davidson  v. 

.        „  ,  The  Union 

Act  Miacdowail,       Alt.  J,  S,  More.      X  i  fr.D^moek,  W.  S*       A,  (?.  j*  R,  Sllis,  Canal  Co. 

W.  S.  Agents.        D.  Clerk. 

c. 


FIRST  DIVISION. 

No.  CLXXVIII.  lO^A  July  1835. 

WILLIAM  CUNNINGHAME  CUNNINGHAME 
GRAHAM  AND  HIS  Trustees 

against 

ROBERT  CUNNINGHAME  BONTINE. 

Process. — Appeal. — Circumstances  in  which  the  Court  refused  leave 
to  appeal 

The  defender  in  this  cause,  (reported  ante,  12th  June,)  petitioned 
for  leave  to  appeal.  He  was  opposed  by  the  pursuer,  on  the  ground 
that  the  sole  object  of  the  defender  was  to  delay  the  discussion  of 
the  proper  merits  of  the  question,  to  which  the  point  now  settled 
formed  merely  an  intervening  bar ;  that  the  cause  had  been  put 
down  for  debate  in  Lord  Corehouse's  roll,  and  that  the  proper  time 
to  appeal  was  when  the  cause  was  finally  disposed  of;  that  the 
granting  of  the  petition  was,  of  course,  in  the  discretion  of  the 
Court,  who  would  act  as  would  best  accord  with  justice ;  that  the 
Court  would  see  at  once,  that  the  attempt  to  appeal  was  a  mere 
manoeuvre  to  prevent  the  pursuer  from  obtaining  possession,  during 
as  large  a  portion  of  the  life  of  the  present  incumbent  as  possible ; 
that  by  allowing  matters  to  be  hung  up,  by  such  an  expedient,  the 
greatest  injustice  would  be  done  to  the  pursuer,  as  it  was  by  no 
means  improbable,  although  he  was  now  on  the  point  of  obtaining 
a  judgment  on  the  merits,  he  might  be  excluded  from  this  during 
the  life  of  the  present  possessor,  and  thus  the  pending  proceedings 
would  be  rendered  utterly  nugatory ;  that  the  very  circumstance  of 
resorting  to  such  an  expedient  was  a  strong  presumption  against 
the  belief  of  the  respondent  in  the  justice  of  his  opposition  to  the 
declarator  of  irritancy.  The  Court  would  also  look  a  little  to  the 
improbability  of  a  reversal,  considering  that  this  point  had  been  de- 
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10  July  ]835.  cided  after  cases  were  reported  to  the  Court,  and  a  subsequent  bear- 
ing before  the  whole  Judges,  whose  opinions  were  unanimous. 


Grabam  and 
his  Trustees 
V.  Bontine. 


Judgment. 


Rutherjurd^  for  petitioners,  replied^^Thsit  this  was  not  at  all  a 
mere  preliminary  point ;  that  it  was  of  the  very  essence  of  the  came; 
it  involved  the  question,  entail  or  no  entail,  which  he  had  a  right  to 
have  disposed  of  by  the  Court  of  last  resort,  before  he  was  called 
upon  to  discuss  the  effect  of  a  declarator  proceeding  on  the  assamp- 
tion  of  there  being  an  effectual  entail ;  that  the  very  circumstaooe 
of  an  application  to  the  whole  Judges  shewed  this  to  be  a  gnre 
question,  and  one  of  considerable  difficulty ;  and  that  the  discosaon 
of  the  subsidiary  point  was  not  the  less  so,  and  might,  if  it  was  dis- 
posed of  in  the  same  way,  occupy  more,  time  than  an  appeal. 

The  Court  had  great  difficulty  in  determining  how  to  exeraK 
their  discretionary  powers  in  this  instance.  After  considerable  dis- 
cussion, and  different  suggestions  from  the  bench  and  bar,  it  was  at 
last  agreed,  (dd  July,)  that  they  should  ad  interim  order  answers  to 
the  petition. 

The  petition  and  answers  were  this  day  moved.  The  answen 
contained  in  substance  the  argument  formerly  stated ;  and  tbe 
respondent  further  offered  to  consent  to  the  granting  of  the  prayer 
of  the  petition,  on  condition  that  the  rents  of  the  entailed  estate 
should  be  sequestrated  during  the  future  discussion  of  the  questions 
between  the  parties,  or  on  condition  of  these'rents  being  consigned, 
as  they  became  due,  in  the  hands  of  the  Clerk  of  Court,  to  be  made 
furthcoming  to  the  party  who  should  be  ultimately  successful. 

The  Court  unanimously  refused  the  petition,  on  the  ground  that 
the  application  was  manifestly  a  mere  pretext  for  delay. 

Act  Rutherjwrd,  Sandford.  Alt.  Xeay.  E,  ^  J,  M^MiOan,  Petitiooei^ 

Agents.        ITer  jr  Dickion,  W.  Si  Respondent's  Agents.  B,  Gerk. 

C. 
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FIRST  DIVISION. 

No.  CLXXIX.  10/A  July  1835. 

JOHN  GILMOUR 
offainst 

THOMAS  DARLING. 

Process. — Suspension. — Circumstances  in  which  the  Court  re* 
called  the  Lard  Ordinary's  interlocutor^  refusing  a  bill  of  suspen^ 
siony  and  passed  on  caution. 

In  a  bill  of  suspension  by  Gilmour,  of  a  charge  upon  a  decreet,  ob- 
tained from  the  Sheriff-substitute  of  Berwick,  for  L.18 : 3 : 8,  and 
L.12 :  16  : 2  expenses  and  dues  of  extract,  the  ground  of  suspen- 
sion was,  that  arrestment  had  previously  been  used  in  his  hands,  at 
the  instance  of  two  creditors  of  the  respondent,  to  a  considerably 
larger  amount ;  and  that  he  had  accordingly  raised  a  summons  of 
multiplepoinding.  The  bill  was  ordered  to  be  answered  on  29th 
May.  The  respondent,  in  answer,  produced  a  letter  from  the  first 
arrester  to  this  effect:  <  Dunse,  SdJune  1835. — Sir,  I  have  been 

*  served  with  a  summons  of  multiplepoinding  before  the  Court  of 

*  Session,  at  the  instance  of  John  Gilmour,  gardener,  residing  in 

*  Chirnside,  against  you,  as  common  debtor,  and  Thomas  Cockburn, 

*  merchant  in  Berwick,  and  myself,  as  arresting  creditors.     I  do  not 

*  think  it  advisable,  in  the  circumstances  of  the  case,  to  make  ap- 

*  pearance  in  the  action,  and  therefore  I  beg  to  intimate  to  you,  that 
<  the  arrestment  used  at  my  instance  in  the  hands  of  the  pursuer  is 

*  loosed  and  discharged.     I  have  written  to  Gilmour  and  his  agent 

*  to  the  same  effect.'  Addressed,  *  Mr  Thomas  Darling.'  Also  a 
letter  from  the  second  arrester  to  the  respondent's  agent,  to  this 
effect:  ^  Berwick^  June  5.  1835. — Sir,  I  have  just  seen  a  letter 

from  you  to  Mr  Marshall,  respecting  a  debt  due  by  T.  Dar- 
ling to  the  estate  of  my  late  brother.  I  never  intended  to  pro- 
ceed against  Darling,  as  I  sold  my  interest  to  Gilmour  months 
ago.  I  received  a  note  from  Mr  Watson  on  the  Ist  instant,  re- 
garding the  business.  I  immediately  replied  to  do  nothing  on  my 
account,  as  I  had  no  interest  in  the  concern.  I  certainly  autho- 
rised Watson  to  summon  Darling,  but  at  the  time  I  only  consi- 
dered it  to  give  Gilmour  a  claim  to  the  debt.  I  am,'  &c.  *  P.  S. 
I  may  add,  that  I  have  been  completely  deceived  in  the  busi- 
ness.'    Also  a  letter  from  Mr  Watson,  therein  mentioned,  to  the 
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Gilmour  v. 
Darling. 


10  July  1835.  same  party,  to  this  effect :  <  Dear  Sir,  Mr  Cockburn,  wine  mer- 

<  chant  in  Berwick,  administrator  of  the  late  John  Cockbam,  me^ 

<  chant  there,  does  not  mean  to  follow  out  the  action  at  his  instance 

<  before  the  Sheriff  of  Berwickshire  against  Thomas  Darling,  wea- 

<  ver  in  Chirnside,  and  the  same  is  hereby  abandoned. — Dunse^  Jtme 
«  15.  1835/ 

The  Lord  Ordinary  refused  the  bill,  and  found  the  suspender 
liable  in  expenses.     The  suspender  reclaimed. 

Judgment.  The  Court  altered  and  passed  the  bill  on  caution,  as  originally 

offered  by  the  suspender. 

Greig  &  Morton,  W.  S.  SuspenderN  Agents.     Jateph  GratUt  W.  8.  Chaiger's  AgeoL 

c. 


SECOND  DIVISION. 


No.  CLXXX. 


loth  July  1835. 


NarratiTe. 


CHARLES  FERRIER,  (White's  Trustee,) 

against 

SCOTTISH  UNION  INSURANCE  COMPANY. 

Writ. — Sasine. — Vitiation.— -Erasure*  in  an  instrument  qf  «a- 
sine^  not  specially  noticed  in  the  notarj/s  doquetf^^found  not  to  be 
in  substantialibus. 

Question  of  difficulty,  whether ,  where  words  in  substantialibus  are  en 
erasures^  the  nullity  would  be  climated,  if  the  notary  merely  stated 
in  the  doguet  that  a  certain  number  of  words  were  written  on  era- 
sures, without  specifying  what  the  words  so  wriUen  were. 

The  Scottish  Union  Insurance  Company  were '  heritable  creditors 
infeft  in  the  lands  of  Gartmore  and  others,  the  rents  of  which  bad 
been  sequestrated.  An  application  by  the  company  for  a  warraot 
on  the  judicial  factor  to  make  payment  of  arrears  of  certain  annuities 
due  to  them  out  of  the  rents  in  the  factor's  hands  was  resisted  by 
Ferrier,  trustee  for  White,  a  creditor  of  Graham  of  Gartmore,  on 
this  ground,  among  others,  that  the  sasine  was  null,  there  being 
about  forty  erasures  in  the  instrument,  many  of  them  in  substantia- 
libus, and  of  which  erasures  there  was  no  particular  specificatisn 
in  the  notary's  doquet,  but  merely  a  general  notice,  that  a  word, 
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or  90  many  words,  were  erased  upon  a  particular  page.  It  was  an-  10  July  1835. 
swered,  that  the  erasures  were  not  in  substantialibus,  and  therefore 
only  affected  the  particular  word  erased,  or  neutralised  the  meaning  of  Scottish  Union 
the  sentence  in  which  the  words  occurred.  If  the  objection  applied  Insurance  Co. 
to  the  names  of  certain  parcels  of  the  lands,  as,  ^  Gartinstarry'  and 

<  Hole,'  the  answer  was,  (1.)  That  these  words  were  not  erased 
throughout  the  instrument,  and  that  they  were  generally  correct  in 
the  bond ;  and,  (2.)  That  the  validity  of  the  sasine  was,  at  all  events, 
only  affected  to  the  extent  of  these  two  parcels  of  lands^  which  might 
competently  be  struck  out  of  the  company's  security. 

The  following  are  examples  of  the  erasures  referred  to  :]]An  era- 
sure where  the  word  <  health'  appears  on  the  second  page  of  the  ' 
sasine,  is  thus  noticed  in  the  doquet,  *  uno  verbo  super  pagina][se- 

<  cunda :'  it  occurs  in  the  narrative  .of  an  obligation  by  Graham,  in 
reference  to  insuring  his  life.  On  the  tenth  page,  the  word  ^  his' 
is  on  erasure,  noticed  thus  in  the  doquet,  ^  uno  super  pagina  de- 
*  cima :'  it  occurs  in  the  statement,  that  Graham  stood  infeft,  <  con- 

<  form  to  instrument  of  sasine  in  ^  his'  favour,  dated,'  &c.  On  the 
eleventh  page,  the  words,  <  Gartinstarry'  and  *  his'  are  on  erasures ; 
and  it  was  stated  by  the  company  that  the  word  stood  originally 

<  Shirgartan'  in  the  bond,  and  that  it  had  been  altered  into  <  Gar- 
^  dnstarry,'  after  the  bond  was  extended,  and  the  instrument  of  sa- 
sine having  been  prepared  from  the  draft  of  the  bond  when  the 
alteration  was  made  on  the  bond,  the  same  alteration  was  required 
in  the  sasine.  On  page  fourteen,  the  word  '  Gartinstarry,'  in  the 
quotation  of  the  precept  of  sasine,  is  on  erasure,  and  is  thus  noticed 
in  the  doquet,  *  uno  super  pagina  decima  quarta.'  On  page  twenty, 
there  are  thirty-one  erasures,  thirty  of  these  occur  in  the  quotation 
of  the  testing  clause  of  the  bond ;  and  on  same  page,  <  necessary,' 
in  the  words,  ^  all  other  symbols  usual  and  necessary,'  is  apparently 
on  erasure ;  these  erasures  are  thus  noticed,  ^  una  et  triginta  super 

<  pagina  vigesima.'     In  the  next  page,  ^  Gartinstarry'  is  on  erasure, 
and  also  in  the  last  page,  thus  noticed  in  the  doquet,  ^  uno  super 

*  pagina  vigesima  prima,  et  uno  super  pagina  hac  diet  manu  aliena 

*  in  loco  erasa  superinductis.' 

The  Court  ordered  inquiry  as  to  the  practice  of  notaries  and 
others,  in  reference  to  erasures  in  instruments  of  sasine.  The  more 
general  practice  seems  to  be,  when  several  words  are  written  on 
erasures,  to  notice  them  in  the  doquet,  by  stating  merely,  that  so 
Doany  words  on  such  a  page  are  written  on  erasures,  without  men- 
tioning the  special  words  which  are  so  written. 

The  Court  also  remitted  to  the  depute-clerk  register,  to  ascertain 
how  notices  of  erasure  had  been  made  in  the  doquets  of  instru- 
ments of  sasine  for  the  last  twenty  years.     From  his  report  it  ap- 
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10  July  1835.  peared,  that  out  of  25,313  sasines,  there  are  only  196  in  which 
^•^^V^^    any  notice  is  taken  of  the  existence  of  erasures ;  and  out  of  the 

£S  u.lo„whole  number  of  deeds  in  which  the  word,  on  erasures  are  sped- 

Insurance  Co.  fied,  there  are  only  six  cases  in  which  this  -  has  been  done,  where 
the  erasures  exceed  ten  in  number. 

Minutes  of  debate  were  ordered,  more  especially  as  to  the  im- 
port of  the  decision  in  Rose  Innes  t;.  the  Earl  of  Fife,  10th  March 
1827,  where  the  word  Coblehouse,  part  of  the  lands  enumerated 
in  a  sasine,  in  virtue  of  which  a  party  claimed  enrolment  as  a  free- 
holder, was  partially  erased  throughout  the  deed,  and  where  die 

Respondents*  Court  rejected  the  claim  of  enrolment.  The  respondents,  in  their 
minute,  shewed  that  the  erasure  of  Coblehouse  did  not  necessarily 
annul  the  whole  sasine,  or  affect  Rose  Innes's  infeftment  in  the 
other  lands ;  but  that  that  parcel  of  lands  falling  to  be  struck  out  of 
the  instrument,  by  consequence  of  the  erasure,  and  the  remaining 
lands  not  affording  the  requisite  valuation,  the  sasine  was  thus  null 
and  void  as  a  warrant  for  enrolment. 


Pleas. 


Objector*8 
Plou. 


The  objector,  in  his  minute,  pleaded — That  the  particular  words 
erased  ought  to  have  been  specified  in  the  doquet,  just  as  they 
must  be  in  the  testing  clause  of  a  disposition;  1.  Juridical  Styles^ 
24.  Bdedii.;  Anderson  v.  Thomson,  31st  Jan.  1828,  where  an  ob- 
jection to  an  erasure  in  a  sasine  was  repelled,  because  the  word 
erased  was  specified  In  the  doquet  Upon  the  effect  of  erasures 
generally,  he  referred  to  Bell  on  Testing  ofDeeds^  104;  Stair ^  ir. 
42.  19;  Ersk.  iii.  2.  20,  and  Innes  v.  Lord  Fife;  Thomson  m 
BiUs,  206. 


Opinion  of 

Consulted 

Judges. 


The  Court,  (as  Ih  the  case  of  Rankin  v.  Smith,)  ordered  the  pa- 
pers to  be  submitted  for  the  opinions  of  the  other  Judges.  In  the 
meantime  the  company  lodged  a  minute,  agreeing  that  the  lands  of 
Gartinstarry  and  Hole  should  be  struck  out  of  their  security. 

The  following  opinion  was  returned  by  the  whole  of  the  Consult- 
ed Judges ; 

Lord  Presidenty  Lords  Balgray^  Gillies^  Mackenzie^  Corehouse^ 
Ftdlerton^  Moncreiff^  Jeffrey  and  Cockbum. — We  are  of  opinion  that 
none  of  the  erasures  in  the  instrument  of  sasine  referred  to  (as  to 
which  alone  we  understand  there  is  now  Any  question)  can  be  con- 
sidered as  in  substantialibus  of  that  instrument,  except  those  on 
which  the  word  *  Gartinstarry,'  and  the  word  <  Hole,'  have  been 
respectively  written. 

These  erasures,  we  are  of  opinion,  would  (if  not  protected  by  the 
general  notice  in  the  doquet  of  the  notary)  render  the  sasine  null 
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and  void,  as  to  the  lands  of  Gartinstarry  and  Hole  respectively ;  10  July  1835* 
but  we  are  of  opinion  that  they  would  not  aflfect  its  validity  as  to    ^"^V^^ 
any  of  the  other  lands : — The  words  in  question  not  being  (like  ^^.h^union 
words  expressing  the  date,  or  the  name  of  the  disponee,  &c.)  in  sub-  Insurance  Co. 
stantialibus  of  the  whole  instrument,  or  of  its  general  tenor,  but  only 
of  that  part  of  it  which  relates  to  those  particular  lands;  and  there- 
fore, both  upon  principle,  and  in  conformity  to  the  true  import  of 
the  decision  as  to  the  lands  of  Coblehouse  in  Lord  Fife's  case,  we 
are  of  opinion,  that  the  nullity  arising  from  those  erasures  could,  in 
no  view,  have  gone  farther. 

Whether  this  nullity  would  be  obviated  by  the  general  notice  in 
the  deque t  of  a  certain  number  of  words  being  written  on  erasures 
on  particular  pages,  without  specifying  what  the  words  so  written 
were,  is  a  question  (considering  the  evidence  as  to  practice)  of  some 
difficulty.  But,  as  the  petitioners  have  given  in  a  minute  passing 
from  all  claim  to  the  said  lands  of  Gartinstarry  and  Hole,  and  agree- 
ing to  their  being  struck  out  of  their  security,  as  completely  as  if 
they  had  never  been  included  in  the  sasine  at  all,  we  do  not  now 
think  it  necessary  to  give  any  opinion  on  that  question. 

The  Cawrt  thereupon,  in  terms  of  this  opinion,  repelled  the  ob-  Judgment, 
jections  to  the  bond  and  infeftment. 

For  Mr  Ferrier,  Forsytht  Neave$.  U.  Inglit  ff  Donald,  W.  S.  Agents.  For 

Insurance  Company,  Dean  of  Fac,  (Hope,)  H.  Bruce.         W,  A,  G*^  R»  JEUiif 
W.  S.  and  Jame$  Knoxy  S.  S.  C.  Agents.         T.  Clerk. 

B. 


FIRST  DIVISION. 

No.  CLXXXI.  lift  My  1835. 

THOMAS  PHILP  and  ALEXANDER  JARVIS, 

Petitioners. 

Burgh. — Interim  appointment  of  a  manager  for  theburgh  of  Dynartj 
in  room  of  one  of  three  previously  appointed  managers  deceased. 

The  petitioners,  in  an  application  to  the  Court,  set  forth  that 
they,  along  with  George  Beveridge,  merchant  in  Dysart,  were 
appointed  by  their  Lordships,  November  26.  1833,  managers  for 
the  burgh  of  Dysart,  in  consequence  of  its  having  been  found 


900  DECISIONS  OF  THE  No.  181. 

1]  July  1835.  impracticable  to  carry  into  effect  the  proviflions  of  the  act  3d  and 
^•^•^/*^^    4th  William  IV,  cap.  76,  (commonly  called  the  Btirgk  Reform 
Jarvfs*i^ti-    ^^^)  ^  regards  the  election  of  Magistrates :  That  the  said  George 
tioners.  Beveridge  had  died  lately,  and  thongh  possibly  the  two  petitioners, 

as  a  majority  of  the  managers  named,  might  still  be  enabled  to  act, 
and  to  discharge  the  whole  duties  incumbent  on  such  function- 
aries, yet  as  their  nomination  did  not  specially  authorise  a  majority 
to  act,  it  might  be  proper  to  supply  the  vacancy  occasioned  by 
the  death  of  Beveridge,  they  therefore  prayed  their  Lordships, 
either  with  or  without  intimation,  to  nominate  and  appoint  the 
petitioners,  and  Andrew  Gray  jun.  merchant  in  Dysart,  or  any 
two  of  them,  to  act  as  managers  for  the  affairs  of  the  burgh  of 
Dysart^  until  the  corporate  rights  and  privileges  of  the  burgh  shall 
be  restored,  for  the  special  purposes  of  receiving  resignations,  or 
giving  sasines  in.  any  lands  held  burgage  of  the  said  buigh :  ap- 
pointing taxers  or  stent-masters  to  collect  King's  subsidy,  regula- 
ting the  weights  and  measures  within  the  said  burgh,  and  taking 
charge  in  the  meantime  of  such  funds  and  patrimonial  interests  as 
fall  under  the  management  of  the  different  office-bearers  of  tbe 
burgh ;  and,  generally,  to  exercise  the  whole  functions  of  the  Ma- 
gistracy and  Town-Council  of  the  said  burgh ;  or  otherwise,  in  case 
of  intimation  being  thought  necessary,  to  allow  an  interim  appoint- 
ment to  go  out  in  favour  of  the  petitioners,  and  the  said  Andrew 
Gray  jun.  and  the  majority  foresaid,  authorising  them  to  act  till 
the  third  sederunt-day  in  November;  and  quoad  ultra,  to  order  in- 
timation of  this  application  on  the  walls  of  the  Inner  and  Cater 
Houses,  the  doors  of  the  court-house  of  Dysart,  and  in  the  minute- 
book  ;  and  on  resuming  consideration  thereof,  after  intionatioo,  to 
renew  the  appointment  of  the  petitioners  and  the  said  Andrew  Gray 
jun.  and  the  majority,  as  managers  foresaid,  &c. 

The  Court  granted  the  alternative  prayer,  and  allowed  extract  to 
go  out  ad  interim. 

For  PetitioDerty  Sol,' Gen,  fCuntnghame.J      Mackenxii  §[  Macfiniafte,  W.  &  Agenti. 

c. 
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FIRST  DIVISION. 

No.  CLXXXII.  1  left  July  1885. 

PATRICK  DALMAHOY,  Petitionee. 

Summary  Application.  —  Curator  Bonis. — Cautioner. — A 
party  had  been  appointed  curator  bonis  to  a  Ivnatic,  in  room  of 
a  prior  curator^  whose  appointment  had  been  recalled ;  the  ae^ 
counts  cf  the  prior  curator  had  not  been  audited^  but  in  states  of 
intromissions  given  in  by  him  he  admitted  a  certain  balance^ — inte* 
rim  execution  granted  to  obtain  said  balance  against  the  prior  cwroh 
tor  J  but  not  against  his  cautioner. 

The  petitioner  represented  that  he  had  (15th  May)  been  appoint- 
ed carator  bonis  to  a  lanatic :  That  Mr  Reid,  a  prior  curator,  had 
lodged  states  of  his  intromissions  up  to  7th  July  1831,  which  showed 
a  balance  then  in  his  hands  of  L.298 :  14  :  5^,  bat  these  states  had 
never  been  judicially  examined  or  audited,  and  there  was  no  con- 
tinuation of  the  accounts  from  that  period :  That  he  had  applied 
to  Mr  Reid  upon  the  subject,  who  had  refused  to  communicate 
with  him :  That  he  had  also  applied  to  Mr  Reid's  cautioner,  Mr 
Thomas  Hume,  who  had  made  up,  from  such  information  as  he 
could  obtain,  a  continuation  of  Mr  Reid's  accounts  to  the  1st  April 
1833,  and  that  according  to  his  statement,  there  was  a  surplus  over 
Mr  Reid's  disbursements,  between  7th  July  1831  and  the  time  of 
the  recall  of  his  appointment;,  of  L.77  :  1 1 :  3.  The  petitioner 
therefore  prayed  their  Lordships  to  remit  to  the  junior  Lord  Ordi* 
nary,  to  audit  and  settle  the  accounts  of  the  said  Thomas  Reid,  from 
the  time  of  his  appointment  as  curator  to  the  said  John  Lamb, 
down  to  the  period  of  its  recall ;  and,  thereafter,  upon  a  report  from 
his  Lordship,  to  empower  the  petitioner  to  receive  and  discharge 
such  balance  as  may  appear  to  be  due  by  the  said  Thomas  Reid  on 
his  said  accounts ;  and  further,  in  the  meantime,  to  grant  warrant 
to,  and  ordain  the  clerks  of  Session,  immediately  to  transmit  to  the 
office  for  the  registration  of  deeds,  the  bond  of  caution  granted  by 
the  said  Thomas  Reid  and  the  said  Thomas  Hume,  as  his  cautioner; 
and  to  authorise  and  empower  the  petitioner,  as  curator  foresaid,  to 
demand  immediate  payment  from  the  said  Thomas  Reid,  and  Tho-* 
mas  Hume,  as  his  cautioner,  of  the  foresaid  admitted  balance  of 
L.376  :  5 :  8),  and,  if  needful,  to  raise  letters  of  horning  upon  an 
extract  of  the  said  bond  of  caution  when  so  registered,  and  use  all 
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11  July  183&  Other  diligence  for  recovering  payment  of  the  said  sum  of  L.376, 
58.  8^d.  from  the  said  Thomas  Reid  and  his  said  cautioDer. 


l>a1mahoy, 
Petitioner* 


Judgment. 


The  cautioner  answered  the  petition,  and  stated,  that  tlie  balance 
set  forth  by  him  was  entirely  conjectural,  and  that  this  summary 
application  was  uncalled  for,  as  there  was  an  annual  income  arisiog 
to  the  lunatic  of  L.138 ;  and  he  pleaded — (1.)  That  it  was  incompe- 
tent, or  at  least  unjust,  to  proceed  against  a  cautioner  for  a  curates, 
or  to  take  decree  to  any  extent  against  him,  till  the  whole  acooontB 
of  the  curator  himself  have  been  lodged,  examined  and  audited  id 
due  and  regular  form,  and  the  true  balance,  if  any,  ascertained; 
and,  (2.)  That  it  is  incumbent  on  the  petitioner  duly  to  discuss  the 
curator  or  principal^  before  he  is  entitled  to  proceed  against  the  re- 
spondent as  his  cautioner. 


The  Court  pronounced  this  interlocutor :  <  The  Lords  having  ad- 
vised this  petition,  with  the  answers,  remit  to  the  junior  Lord 
Ordinary  to  audit  the  account  of  Thomas  Reid  as  prayed  for,  and 
to  report;  and  in  the  meanwhile  grant  warrant  to,  and  ordain  tbe 
Clerks  to  deliver  up  the  bond  of  caution,  (to  be  put  on  record,) 
to  the  effect  of  diligence  proceeding  thereon  against  the  said 
Thomas  Reid  for  the  balance  on  his  accounts  of  L.298: 14:3^, 
admitted  to  have  been  in  his  hands  on  7th  July  1831;  batifi 
respect  of  the  answers  for  Thomas  Hume  the  cautioner,  allow  him 
to  see  the  accounts  of  intromissions  and  this  petition.' 


Act.  Coxoan*  Alt.  Maiiland. 

W.  S.  Agents.         5.  Clerk. 


P.  Dalmahoifi  W.  S.  Mackenide  ff  Ifaefariaie, 

c. 
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No.  CLXXXIIL 


nth  July  1835. 


MAGISTRATES  OF  PERTH 

affainst 

MALCOLM  STEWART. 

Obligation.  —  Tenure.  —  Clause. — Burgh. — Certaui  fendd 
prestations  having  been  annexed  to  a  conveyance  of  pari  of  the  ttr* 
ritory  of  a  royal  buryh,  and  not  in  terminis  made  a  real  burdeny^ 
heldy  that  the  disponee,  by  acceptance  of  the  rights  and  posussian 
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thereon^  had  incurred  an  cbligation  to  implement  said  feudal  presta-  llJuiy  1835. 
tions.  ^^'^V^^ 

(2.)  Anomalous  attempt  to  engraft  a  feudal  on  a  burgage  tenure.  Jf  "perth  T 

Stewart. 

The  defender  was  in  possession  of  certain  portions  of  the  burgh  Narrative. 
miiir  of  Perth,  being  Lots  5,  12;  and  Nos.  20,  28,  29  and  30  of 
Lot  18^     Lot  12.  was  disponed  to  him  directly  by  the  Magistrates : 
the  others  he  acquired  by  singular  titles.     The  deed  of  conveyance 
of  said  lot,  (which  bore  date  20th  April,  and  was  registered  in  the 
burgh  court-books  of  Perth,  9th  June  1821,)  proceeded  on  the 
narrative  of  an  act  of  Council,  and  the  dispositive  clause  ran  thus : 
Likeas  we,  for  ourselves,  and  for  and  in  name  of  the  other  mem- 
bers of  the  Town-Council,  and  whole  community  of  the  said  burgh, . 
heritable  proprietors  of  the  said  lot  of  ground,  for  and  in  consi'- 
deration  of  the  foresaid  price,  and  of  the  yearly  feu-duties  under- 
written, and  with  and  under  the  conditions  and  provisions  after 
mentioned,  sell,  alienate  and  dispone,  and  in  feu-farm  perpetually 
demit,  to  and  in  favour,'  &c.     There  was  an  obligation  to  infeft 
n  common  form,  and  the  following  were  the  terms  of  the  tenendas 
and  reddendo :  <  To  be  holden  of  our  sovereign  lord,  the  King's 
Majesty,   and  his  royal  successors,   immediate  lawful  superiors 
thereof,  in  free  burgage,  fee  and  heritage  for  ever,  for  payment 
of  the  burrow  maills,  service  of  burgh,  and  others  used  and  wont; 
and  that  by  resignation  in  manner  under  written  ;  and  also  to  be 
holden  of  the  Magistrates  and  Town- Council  of  the  said  burgh, 
and  their  successors  in  office,  for  themselves,  and  in  name  and  be- 
half of  the  whole  community  of  the  said  burgh,  in  feu-farm,  fee 
and  heritage  for  ever,  for  payment  out  of  and  for  the  said  lot  of 
ground  hereby  disponed,  by  our  said  disponee  and  his  foresaids, 
to  the  Town-Chamberlain  of  Perth,  and  his  successors  in  office,  for 
the  use  and  behoof  of  the  community  of  the  said  burgh,  &c«  in 
name  of  feu-duty,  &c.  beginning  the  first  yearns  payment  of  the  said 
feu-duty,  &c.  and  doubling  the  said  feu-duty  the  first  year  of  the 
entry  of  each  heir,   and  of  each  singular  successor  thereto,  as 
use  is  in  feu-farm,  and  that  for  all  other  burden,  exaction  or  de- 
mand whatever,  excepting  the  cess  or  stent,  or  other  public  bur- 
dens after  mentioned.' 
The  said  deed  of  conveyance  contained  a  procuratory  of  resigna- 
tion, for  resigning  the  said  lot  of  ground  in  the  hands  of  the  Provost, 
or  any  of  the  Bailies  for  the  time  being,  for  infefting  the  defender 
and  his  foresaids  therein,  according  to  the  two  modes  of  holding  above 
mentioned,  under  a  provision  of  forfeiture,  in  case  of  two  years' 
fen-duty  running  into  a  third  ;  and  in  virtue  thereof  the  defender 
was,  upon  the  9th  day  of  June  1821,  infeft  and  seised  in  the  said 
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of  Perth  V. 
Stewart. 

Karrative. 


11  Jnly  1635.  Lot  12.  of  Said  burgh  muir  and  pertinents,  conform  to  instrameniof 
sasine  of  that  date,  recorded  in  the  register  of  sasines  for  the  burgh 
of  Perth,  the  same  day,  under  the  hand  of  the  town-clerk  ef  Perth; 
and  which  instrument  of  sasine  narrated,  that  resignadon  was  made 
in  the  hands  of  one  of  the  then  bailies,  as  in  the  hands  of  the  King's 
Majesty,  immediate  lawful  superior  thereof,  as  to  the  bui^ge-hold- 
ing ;  and  also  in  the  hands  of  the  said  bailie  for  himself,  and  ia 
name  of  the  other  members  of  the  Town- Council  of  the  said  bu^, 
for  behoof  of  the  community  thereof,  superiors  of  the  same,  as  to  the 
feu-holding,  in  flavours  and  for  newinfeftment  to  be  granted  to  the 
defender. 

The  terms  of  the  original  deeds  of  conveyance  to  the  predeces- 
sors of  the  defender  in  the  other  lots  were  similar  to  the  above,  aod 
the  transmissions  through  them  to  the  defender  repeated  the  origi- 
nal clauses. 

The  defender  completed  his  title  to  Nos.  20,  28,  29  and  30  of 
Lot  18|  under  a  procuratory  of  resignation  from  his  immediate  pre- 
decessor, in  form  as  above,  by  resignation  and  sasine,  the  instrameot 
whereof,  (bearing  date  4th  June  1825,)  was  also  recorded  in  the 
burgh  register ;  and  on  the  19th  March  1828,  the  defender,  (under 
protest  that  the  payment  was  made  without  prejudice  to  his  claiffis 
against  the  town  of  Perth,  and  that  he  should  be  entitled  to  claim 
back  the  payment,)  paid  to  the  City-Chamberlain  of  Perth  the  sam 
of  L.19 :  0  :  3  sterling,  as  the  duplication  of  feu-duty  for  the  first 
year,  on  his  entering  as  singular  successor  to  said  numbers  of  Lot  1& 
The  defender  was  also  infeft  in  a  similar  manner  in  Lot  5,  and  the 
instrument  also  recorded  in  the  burgh  register. 

In  respect  to  Lot  5,  the  Magistrates  and  Council  of  Perth,  do- 
ring  the  life  of  the  original  vassal,  the  predecessor  of  the  defender, 
and  who  is  still  alive,  raised  an  action  against  the  defender  in  the 
Sheriff-court  of  Perthshire,  in  which,  founding  on  the  titles  whereby 
the  said  lot  came  into  the  possession  of  the  defender,  they  sub- 
sumed that  the  defender,  as  a  singular  successor  in  the  said  lot,  is 
liable  for  a  duplication  of  the  feu-duty  payable  by  him  for  the 
same,  and  which  fell  due  from  the  first  year  of  his  acquiring  right 
to  the  said  lot ;  and  concluded,  that  the  defender  ought  atid  should 
be  decerned  and  ordained  to  make  payment  and  satisfaction  to 
the  said  pursuers  of  the  sum  of  L.26,  I4s.  sterling,  as  the  double 
feu  exigible  on  his  succession  to  the  said  lot,  with  interest  of  said 
sum  from  the  date  of  the  action,  and  in  time  coming  till  payment. 
The  Sheriff  assoilzied  the  defender,  with  expenses.  The  pursuers 
advocated,  when  Lord  Corehouse,  Ordinary,  also  assoilzied,  and  his 
Lordship's  interlocutor  was  adhered  to  by  the  Court,  (19th  Dea 
1830,)  <  reserving  to  the  Magistrates  of  Perth  to  bring  against  the 
*  respondent  such  action  as  they  may  be  advised  to  institute,  for  ful- 
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( filmisiit  of  the  prettatfons,  or  other  stipulations  contained  in  their  il  Juijr  183^ 
'  contract  with  him  as  accords,  and  to  the  respondent  his  defences    ^^v*^' 
•thereto/  !^f'^'^*" 

of  Perth  V. 

The  defender,  after  obtaining  possession  of  the  various  subjects  Stewart. 
abore  mentioned,  paid  the  pnrsaers  and  their  predecessors  the  fea-  j^^^^^. 
dotiet  resjieotively  stipulated  therefor,  until  Martinmas  1 830,  when 
said  payments  were  discohtinned. 

The  pursuers  now  raised  the  present  action,  the  summons  in 
whidi^  (eolidtd)  ^  Hmmmjus  of  declarator  and  for  payment,')  con- 
cluded generally,  that  it  should  be  found  and  declared,  1.  That 
the  whole  conditions,  provisions,  dedaratioos  and  obligations  con* 
tained  in  the  said  several  original   charters,  dispositions,  assig- 
nations and  conveyances  of  the  same,  and  infeftments  and  instru- 
ments of  sasine  following  thereon,  before  mentioned,  are  binding 
and  obligatory  upon  the  said  Malcolm  Stewart,  &c. :   2.  That  the 
said  yearly  payments  for  the  said  several  lots  of  ground  of  the  burgh 
muir  of  Perth  ate  valid,  legal  and  real  burdens,  attaching  to  and 
affecting  the  said  lots  respectively ;  and  that  the  said  M&loolm  Stew- 
art, his  heirs  and  assigpsees,  and  the  person  or  persons  having  or  ac- 
qtdring  right  to  the  said  lots  of  ground,  or  any  part  or  portion  of 
the  same,  are  bound  to  pay,  and  the  said  Magistrates  of  Perth,  and 
the  Town-Chamberlain  thereof,  and  their  and  his  succe^ors  in  office, 
in  name,  and  for  behoof,  as  said  is,  are  entitled  to  demand  and  ex- 
act pajfment  of,  sue  for,  recover  and  discharge  the  said  atinual  pay- 
ments, due,  or  to  become  due,  in  all  time  doming,  with  the  legal  in- 
terest of  the  same,  from  the  tenns  at  which  the  same  are  or  will  be- 
come payable,  till  payment :  3.  That  if  the  said  Malcolm  Stewart, 
defender,  shall  fail  to  make  due  and  punctual  payment,  and  shall  al- 
low two  years  hereof  to  ran  into  a  third  unpaid,  then  and  in  that 
ease  he  shall  incur  a  forfeiture  of  the  lot  or  lots  for  which  such  pay- 
ment or  payments  shall  so  remain  unpaid,  with  the  whole  houses  or 
other  erections  built  or  made  thereon,  as  set  forth  in  the  foresaid 
original  charters,   conveyances  of,  and  infeftments  on  the  same, 
herein  before  severally  mentioned ;  and  thlit  the  said  suligects  must 
be  held  by  the  heirs,  successors  and  assignees  of  the  said  Malcolm 
Stewart,  under  the  like  condition  of  irritancy  or  forfeiture :  4.  That 
the  person  or  persons  succeeding  the  said  Albdcolm  Stewart,  either 
as  heirs  or  singular  successors,  by  disposition,  assignment,  or  other- 
wise, in  the  said  several  lots  of  ground,  parts  and  portions  of  the 
said  burgh  muir,  are  and  shall  be  liable  in  payment  to  the  Magis- 
trates of  Perth,  or  theTown-Chamberlain  Uiereof  for  the  time,  for 
behoof  foresaid,  of  a  duplication  of  the  foresaid  annual  payments, 
exigible  for  and  from  the  respective  lots  as  aforesaid ;  and  Uiat  for  the 

first  year  after  their  being  legally  vested  in  any  of  the  said  lots,  and 

3m  2 
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1  iJuiy  1835.  payable  at  the  first  term  of  Martinmas  one  fall  year  after  such  inves- 
titure, and  for  that  year  only,  with  the  due  and  legal  interest  of  the 
same  from  the  term  of  payment  till  paid ;  and  such  duplication  o( 
the  annual  payments,  in  the  events  foresaid,  should  be  held,  declared 
and  decerned  to  be,  and  constitute  a  real  burden  upon  the  8aid  se- 
veral lots  of  ground,  in  the  same  manner  as  the  annual  payments 
aforesaid,  and  as  stipulated  in  the  original  contracts  and  agreements 
of  sale,  and  charters  and  other  titles  and  documents  following  oo 
the  same;  and  specially  for  the  amount  of  the  annual  payments 
due  and  payable  at  Martinmas  1830  and  subsequently,  and  also  for 
a  duplication  of  the  feu  of  Lot  5,  and  of  No.  20,  28,  29  and  30  of 
Lot  18,  with  interest,  &c. 


Defender*s 
Pleas. 


The  defender  pleaded^  as  a  preliminary  defence,  that  the  writi 
founded  on  in  the  summons  were  erroneously  described,  and  that 
all  parties  having  interest  were  not  called.  On  the  merits,  hepkad- 
edj  1.  That  there  were  no  termini  habiles  for  the  declaratory  oon- 
elusions,  unless  the  writs  libelled  on  were  to  be  given  effect  to  is 
proper  feudal  rights ;  and  this  would  be  incompatible  not  only  with 
the  nature  and  character  of  the  subjects,  and  the  tenure  by  whidi 
they  were  held,  but  was  negatived  by  the  former  judgrment  of  the 
Court.  2,  That  there  was  neither  contract  nor  personal  undertak- 
ing, nor  any  other  ground  on  which  to  rest  a  direct  claim  against 
the  defender  at  the  pursuers'  instance.  3.  In  any  view,  the  pur- 
suers cannot  maintain  action  against  the  defender  for  payment,  either 
of  annual  duties  or  duplicands,  until  they  are  prepared  to  give  bioi 
a  valid  feu  right  to  the  subjects ;  and  that  they  have  never  yet  done, 
and  are  not  in  a  condition  to  do.  4.  The  conclusion  for  a  daplict* 
tion  as  to  No.  20,  28,  29  and  30  of  Lot  18.  is  unfounded,  the  sul 
sum  having  been  already  paid.  5.  The  said  conclusion,  and  the 
conclusion  for  a  duplication  as  to  Lot  5,  are  untenable,  the  defender 
never  having  been  duly  entered  as  vassal  of  the  burgh  under  the 
feu-holding,  and  the  original  vassal  in  Lot  5,  being  still  alive.  *Tk 
defender  further  generally  denied  the  right  of  action,  and  his  liabi' 
lity  to  any  extent  to  the  pursuers.  The  record  was  closed  opoo 
the  summons  and  defences,  with  a  minute  for  the  pursuers,  to  the 
effect,  that  they  were  willing  to  close  the  record  upon  the  sum- 
mons and  defences,  denying  the  allegations  in  the  defences  in  so 
far  as  inconsistent  with  those  in  the  summons,  (excepting  the  alle- 
gation as  to  the  payment  of  the  sum  of  L.19  :  16  :  6  by  the  defen<i- 
er,  which  is  admitted,)  and  referring  to  the  title-deeds  produeed, 
and  the  proceedings  in  the  former  action  against  the  present  de- 
fender, for  the  contents  and  nature  of  these  proceedings :  And  he 
farther  represented,  on  the  part  of  the  pursuers,  that  they  were 
ready  and  willing  to  grant  to  the  defender  investitures  in  tbe  sab- 
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jects  now  held  by  him,  which  formed  part  of  the  burgh  muir  of  11  July  1S35. 
Perth,  and  to  which  the  present  action  is  relative,  either  more    ^**V^*^ 
burgi  or  by  subinfeudation,  the  annual  and  occasional  payments  2?*!^^" ».' 
stipulated  for  in  the  present  deeds  being  secured  and  made  pay-  Stewut. 
able  either  as  ground-annuals  or  otherwise,  the  whole  to  be  com-  j^^^^^  . 
pleted  in  such  manner  as  any  experienced  conveyancer,  to  be  fix-  Pleas, 
ed  by  the  Court,  or  agreed  on  by  the  parties,  shall  point  out :  And 
in  so  far  as  regarded  the  said  sum  of  L.19  :  16  :  6,  he  agreed  to 
depart  from  the  conclusion  for  payment  thereof,  contained  in  the 
libel. 

The  Lord  Ordinary  ordered  the  cause  to  be  reported  on  cases,' 
when  his  Lordship  issued  the  following  note  : 

Note. — *  As  this  action  is  brought  in  consequence  of  a  reserva-Lord  Ordi- 
tion  contained  in  a  judgment  of  the  Court,  pronounced  in  a  for-  i"^>'7'»  ^o^- 
mer  question  between  the  same  parties,  and  as  reference  has  been' 
made,  on  both  sides,  to  the  views  of  the  Court  in  inserting  that  re-' 
servation,  the  Lord  Ordinary  has  thought  it  right  to  report  the  case.' 
He  may  be  permitted,  however,  at  the  same  time,  to  express  the 
opinion  which  he  has  formed  on  the  points  in  dispute.  The  first 
conclusion  of  the  summons  is,  <  That  the  whole  conditions,  provi- 

<  sions,  declarations  and  obligations,  contained  in  the  said  several 

<  original  charters,  dispositions,  assignations  and  conveyances  of  the 

<  same,  and  infeftments  and  instruments  of  sasine  following  there- 

<  on,  before  mentioned,  are  binding  and  obligatory  on  the  said  Mai-' 

<  colm  Stewart,  defender.'      The  object  of  this  conclusion  is  to 
establish  that  the  various  conditions  and  obligations  in  the  titles 
are  personally  binding  on  the  defender.     The  Lord  Ordinary 
thinks  that  to  this  extent  the  action  must  be  sustained.     In  the 
first  place,  in  regard  to  the  lot  originally  acquired  by  the  defender 
himself,  this  hardly  admits  of  being  denied.     The  annual  and 
other  payments,  whether  correctly  termed  feu-duty  or  not,  cer-' 
tainly  formed  part  of  the  price  and  consideration  for  which  the    * 
lands  were  conveyed  to  him.     The  only  answer  attempted  by  the 
defender,  viz.  That  these  counteVi  obligations  on  his  part  formed 
the  consideration,  not  of  his  acquiring  the  substantial  right  to  the 
lands  themselves,  but  of  his  enjoying  them  by  a  particular  tenure, 
viz.  a  feu-holding,  which,  it  is  said,  he  has  not  got,  is  in  itself  in- 
admissible and  absurd  in  construing  a  transaction  like  this ;  and 
is  besides  completely  obviated  by  the  offer  of  the  pursuers  to  give 
him  a  feu-holding,  if  he  prefers  it     2cf/y,  and  in  regard  to  those 
lots  which  the  defender  has   acquired  from   the  original  pur- 
chasers, the  Lord  Ordinary  thinks  that  the  defender  is  equally      * 
bound  in  the  personal  obligation  sought  to  be  established  by  the 
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first  conclusion  of  the  summonfl.  There  is  here  no  question «{ 
the.  efficacy  or  inefficacy,  against  a  singular  successor,  of  obligft* 
tions  not  made,  in  distinct  terms,  real  burdens  on  the  lands.  Sack 
a  question  might  haye  arisen,  if  the  defender  had  aaqoired,  by 
purchase,  an  absolute  and  unqualified  right  to  the  subjects^  and  if 
an  attempt  had  been  made  to  subject  either  him  or  the  lands  te 
obligsfttions  in  their  nature  personal,  contained  merely  in  the  titki 
of  the  parties^  from  whom  the  knds  had  been  purchased.  In  s«d 
circumstances  the  decisions  referred  to  by  him  would  hare  bees 
conclusive.  But  the  personal  obligations  sought  to  be  established 
against  him  rest  here,  not  upon  the  titles  of  his  authors,  but  opoa 
the  titles  which  he  himself  has  chosen  to  take  from  those  anthots. 
Though  a  singular  successor,  he  has  taken  and  now  holds  the  isodi 
under  the  very  conditions  and  obligations  which  attached  to  tbe 
original  {tcquirers ;  and  of  course  the  consideration  which  he  psid 
as  a  singular  successor  was  calculated  accordingly.  He  is  there- 
fore not  merely  the  singular  successor  of  those  parties  in  the  landi^ 
but  he  is  their  substitute  in  the  personal  obligations  originally  oss- 
tracted  by  them,  and  adopted  by  himself  in  hia  own  titles,  Upos 
these  grounds  the  Lord  Ordinary  conuders  the  defender  to  be  per- 
sonally bound  for  the  payment  and  j>restatiQns  concluded  fot. 
^  The  remaining  conduaions  of  the  summons,  viz.  That  the  yesr- 
ly  payments,  &c.  should  be  declared  to  be  valid,  legal  and  leol 
burdens,  attaching  to  and  affecting  the  said  lots,  and  that  not  atij 
the  defender  and  his  heirs,,  but  his  singular  successors,  should  be 
declared  to  be  liable  for  those  annual  paymente,  are  attended  witb 
much  greater  difficulty.  According  to  the  view  which  the  Leid 
Ordinary  takes  of  jthe  judgment  pronounced  in  tbe  farmer  csie, 
he  does  not  see  how  those  propositions  can  be  made  out»  Jt  nuher 
seems  to  him,  that  the  pnly  ground  .upon  whidi  these  pecuoiny 
obligationa  could  be  held  to  attach  to  Uie  lands  is,  that  they  were 
elements  of  a  proper .  feu*holding,  in  which  character  they  here 
been  fqlmd  by  the  Court  to  be  inept  and  unavidling ;  ainl  as  the 
present  summons  contains  no  conclusion  that  the  defender  is  booiKi 
to  take  a,  title  effectually  rendering  these. payments  real  burde«i 
but  concludes  merely  to  have  it  found  that  they  do  form  real  bll^ 
dens  as  .the  title  now  stands,  the  Lord  Ordinary  does  not  think 
that  tbes^  condusions  can,  consistently  with  the  former  judgmeo^ 
be  sustained.' 


Pursuers* 
Argument. 


The  pursuers,  in  their  case,  admitted  that  no  valid  feu  right 
constituted,  but  contended,  that  the  defender,  by  accepting  and  pee- 
sessing  the  subjects  under  the  conditions  contained  in  the  reipectiTe 
conveyai^cep  thereto,  had  entered  into  a  contract  with  then,  whkh 
they  were  not  debarred  from  obtaining  implement  of,  though,  in  the 
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expression  of  the  nature  of  that  contract,  the  most  fitting  terms  had  11  July  1835. 
not  been  used*  ^"^V*^ 

The  competency  of  stipulating  for  a  payment  of  an  annual  sum  ^^p^',!^'^' 
to  the  Magistrates,  in  the  constitution  of  a  burgage  right,  cannot  be  Steward 
disputed.    The  existence,  for  centuries,  of  grottnd*annuals,  payable  p„„ue„» 
furth  of  subjects  holding  burgage,  is  suflScient  evidence  of  the  com-  Argument. 
potency  of  combining  a  stipulation  of  services  to  the  Crown  with 
money  payments  to  the  subject     And  in  the  very  full  and  anxious 
discussion  of  the  whole  matter,  regarding  the  constitution  of  bur- 
gage rights,  into  which  the  Court  here,  and  the  House  of  Lords, 
were  led,  in  the  recent  and  important  case  of  Dawson  and  Mitchell, 
Uie  compatibility  of  such  stipulations  in  the  same  titles  was  ex- 
pressly acknowledged.     In  that  case  no  doubt  was  raised,  either  as 
to  the  possibility  of  uniting  these  stipulations,  or  as  to  the  neces- 
sity of  the  hdder  of  the  subjects  making  payment  of  them,  by  what 
name  soever  called*     The  only  matter  upon  which  the  Court  enter- 
tained difficulty,  and  upon  which  a  variance  of  opinion  existed,  was, 
which  of  the  holdings,  from  the  peculiarities  adopted  in  the  com- 
pletion of  the  titie,  predominated.     The  legality  of  a  stipulation, 
that  the  holder  of  a  burgal  subject  shall  hold  it  subject  to  the  liability 
of  paying  a  yearly  duty  to  his  author  out  of  it,  never  was,  and,  it  is 
submitted,  never  can  reasonably  be  questioned. 

It  is  true  that  the  deeds  are  unilateral  in  their  terms,  but  it  is  no 
less  true  that  a  unilateral  deed  becomes  a  bilateral  deed  when  parties 
reciprocally  act  upon  it 

It  is  extravagant  to  assume,  regard  being  had  either  to  the  cir- 
cmmstances  of  the  parties  or  the  terms  of  the  deeds,  that  it  was  the 
intent  and  meaning  of  those  concerned,  that  the  obligation  should 
not  transmit  against  the  subsequent  possessors  of  the  subjects.  If 
the  obligation  should  not  so  transmit,  it  must  either  have  been 
terminable  by  the  death  of  the  original  disponee,  or  have  transmit- 
ted agidnst  his  personal  representatives.  It  cannot  be  seriously 
pretended  that  the  payment  was  to  cease  by  the  death  of  the  acr 
quirer.  The  assumption  of  an  intended  transmission  to  personal  re- 
presentatives leads  to  consequences  equally  absurd  and  inadmis- 
sible* The  amount  of  payment,  as  has  been  already  stated,  had  re- 
ference to  the  annual  produce  of  the  lands  and  the  crops  which  it 
was  fitted  to  rear.  The  connection  of  the  use  and  the  consideration 
is  apparent,  even  from  that  circumstance.  There  is  a  duplicand 
stipubted  on  the  entry  of  a  new  proprietor.  If  the  payment  were 
to  be  exacted  firom  tiie  personid  representative  of  a  fomder  holder, 
he  would  be  made  to  pay  for  an  event  in  which  he  had  no  interest 
The  payment  is  expressly  stated  to  be  *  out  of,'  as  well  as  *  for,'  the 
lands  disponed.     If  the  property  was  to  be  in  one  individual,  and 
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Argument. 


1 1  July  1835.  the  obligation  of  payment  to  be  in  another,  the  clause  could  not 
have  any  effect  or  meaning  given  to  it.  In  short,  the  use  of  the 
land,  and  the  consideration  for  which  the  use  of  the  land  is  giveny 
go  together. 

The  defender  has  maintained  that  the  possession  and  enjoyment 
of  the  subjects  is  no  equivalent  for  the  obligations  imposed,  and 
that  the  pursuers  became  bound  to  grant  him  a  feudal  right,  and 
till  that  is  done  he  is  under  no  obligation  to  them.  If  the  condi- 
tion for  which  the  defender  stipulated  really  was  that  he  shooU 
get  a  complete  and  unexceptionable  title  as  a  vassal,  and  if,  u 
he  represents,  the  payment  of  the  annual  duty  was  made  condi- 
tional upon  such  completion,  by  what  singular  accident  did  it  hap- 
pen that  he  submitted  to  these  payments  during  so  long  a  course 
of  years  ?  He  did  not  do  it  on  account  of  having  received  what  he 
represents  as  the  value ;  because,  as  he  states  it,  the  value  has  never 
been  given  him.  He  could  not  do  it  in  anticipation  of  such  com- 
pletion ;  for,  according  to  his  present  view,  the  titles  were  so  framed 
as  to  preclude  the  possibility  of  the  effectual  completion  of  a  feudal 
right.  He  cannot  dispute  the  fact,  and  he  cannot,  by  possibility, 
account  for  it  on  any  theory  which  may  quadrate  with  his  present 
resistance  to  payment.  No  other  supposition  is  consistent  with  it, 
-  but  the  simple  truth,  namely,  that  the  defender,  as  the  price  of  his 
purchase,  stipulated  to  make  considerations  and  payments ;  and  as 
a  provision  for  enforcing  the  regularity  of  payment,  agreed  that  his 
right  to  the  subjects  should  be  forfeited,  if  he  failed  in  making  pay- 
ment of  two  years'  duty. 

The  only  question  which  can  be  raised  is  just  whether  the  Ck>art, 
when  the  intention  of  contracting  parUes  is  clear,  and  the  real  effect 
and  substance  of  the  transaction  put  beyond  the  reach  of  doobt, 
will  refuse  to  give  one  of  the  contracting  parties  implement  of  the 
obligation  conceived  in  his  favour,  and  from  fulfilment  of  which  he 
is  to  derive  benefit,  because  the  expressions  used  in  reducing  the 
contract  to  writing  are  not  critically  accurate. 

The  previous  decision  of  the  Court  was  not  res  judicata;  on  the 
contrary,  it  clearly  paved  the  way  for  the  present  action,  in  which  the 
Court  can  now  reach  the  real  essence  of  the  case,  and  are  not  tram- 
melled, as  they  were  before,  by  the  adoption  of  a  form  of  action  im- 
perfectly calculated  to  evolve  the  rights  of  parties. 


Defender's 
Argument. 


The  defender  phaded — The  pursuers  not  being  feudal  proprietors 
are  not  entitled  to  demand  feu-duties,  duplicands,  or  other  prestations 
which  are  only  incident  to  a  feudal  tenure.  The  pursuers  cannot 
rest  their  supposed  claim  on  any  obligation  arising  ex  contractu. 
In  three  at  least  of  the  four  subjects  belonging  to  the  defender, 
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he  is  a  singular  successor,  and  consequently  no  mere  personal  obli-  11  July  1835. 
gation  (and  all  obligations  arising  ex  contractu  are  of  that  charac-    ^"T^v^^ 
ter)  can  transmit  against  him.     If  the  defender  be  liable  to  the  oflp^^^ 
pursuers  at  aU,  it  must  be  on  the  ground  that  he  has  come  under  Stevrmrt. 
some  implied  obligation.     And  it  must  further  be  on  the  ground.  Defender's 
that  the  pursuers  have,  on  their  part,  performed  every  condition  in-  Argomeot. 
cumbent  upon  themselves,  as  the  counterpart  and  consideration  or 
price  of  such  an  obligation. 

The  obligation  to  pay  feu-duty,  as  well  as  the  obligation  to  pay 
a  duplicand  on  the  entrance  of  each  heir  and  singular  successor,  is 
inseparably  connected  with  the  feu-holding,  and  is  accordingly  to 
be  found  no  where  else  in  the  deed,  except  in  the  tenendas  and  re- 
lative clauses.  The  pursuers  became  bound  to  grant  the  defender 
a  feu-right  That  was  their  obligation  to  him.  And  the  counter- 
part of  it  on  his  side  was,  that,  from  the  moment  they  fulfilled  this 
obligation,  and  granted  him  the  feu^right  which  they  had  thus  be- 
come bound  to  grant,  then  he,  as  their  vassal  in  the  feu,  was  to  be 
subjected  to  the  corelative  obligation,  of  paying  them  feu-duty,  and 
performing  the  other  prestations  incident  to  a  proper  feu-right 

The  pursuers  are  not  content  with  the  defender's  thus  paying  the 
incidents  of  one  kind  of  holding.  They  insist  that  at  one  and  the 
same  moment  he  must  be  liable  for  the  incidents  of  two  different 
and  incompatible  manners  of  holding.  In  other  words,  although 
the  defender  has  in  the  dispositive  clause  an  unlimited  conveyance  to 
the  property ;  and  although,  relatively  to  this  conveyance,  he  has 
also  the  proper  tenendas  and  reddendo  clauses  applicable  to  a  bur- 
gage holding,  and  all  this,  it  will  be  observed,  unencumbered  either 
with  burden  or  reservation, — still  the  pursuers  maintain^  that  the 
conveyance,  incapable  of  feudalization  though  it  be,  as  a  right  of' 
feu,  must  be  saddled  not  merely  with  burgh  services,  as  being  a  pro- 
per burgage  right,  but  also  with  a  variety  of  duties  and  burdens 
which  are  applicable  to  nothing  but  a  feu*holding,  and  which  are 
contained  no  where  but  in  two  inoperative  and  most  anomalous 
clauses  of  tenendas  and  reddendo,  absurdly  thrust  into  the  deed, ' 
contrary  to  every  principle  of  correct  conveyancing. 

Supposing,  however,  the  demand  of  the  pursuers  could  be  viewed 
not  as  the  incident  of  a  feudal  tenure,  but  as  a  mere  ordinary  bur- 
den upon  the  subjects,  then  it  is  clear  that  it  should  have  been 
made  a  real  burden,  or,  in  other  words,  the  deeds  conveying  these 
subjects  must  have  been  conceived  in  such  terms  as  to  constitute, 
in  the  shape  of  a  proper  ground-annual,  or  otherwise,  a  reserved 
burden  over  the  estate  conveyed.  In  all  cases  of  this  kind  the 
Court  have  found  it  necessary  to  keep  rigidly  to  the  rule  of  techni- 
cal interpretation ;  and  wherever  the  deed  does  not  per  expressum 


912 


DECISIONS  OF  THE 
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Magistratea 
of  Perth  0. 
Ste  .varti 

Defender's 
Argument. 


11  Jfiij  IfiStf.  bear  oat  the  constitution  of  a  real  burden,  the  maxiniy  quod  Tolait 
non  fedt,  has  in  every  instance  been  held  to  apply ;  Inglis,  Dec 
la  1676,  M.  10,237 ;  Sinclair,  Dec  23. 1724,  M.  4123 ;  Hattoo, 
Feb.  3.  1725,  M.  9437 ;  Allan,  July  19.  1780,  M.  10,265;  Mar- 
tin 9.  Paterson,  22d  June  1808^  D.  voce  Permmal  and  Real^  Jff. 
No.  5 ;  Macinyre  v.  Masterton,  28d  Feb.  1824,  F.  C. 

The  cause  was  delayed  for  some  time  with  a  view  to  a  compro- 
mise, but  the  piurties  ultimately  resolved  to  take  the  opinion  of  die 
Court.  When  the  cause  was  finally  advised,  some  disenssion  aroie 
as  to  the  liability  of  the  defender  for  the  duplicand  of  Lot  5.  Tlie 
defender  contended,  that  if  he  was  to  be  subjected  to  the  liabilitiei 
of  a  feuar,  he  ought  at  least  to  have  the  benefits,  and  that  he  couU 
not  be  called  upon  to  pay  the  duplicand  till  the  death  of  his  prede- 
cessor. The  pursuer  answered,  that  as  he  had  taken  the  entry,  ke 
was,  in  terms  of  his  obligation,  bound  to  pay  for  it,  being  a  singuhr 
successor.  The  defender  replied,  that  his  entry  was  an  entry  in 
burgage. 


Opinion  of 
Couit. 


Judgment 


The  Ckmrt  were  of  opinion  that  the  obligation,  if  g^iven  effect 
to  in  one  particular,  must  be  sustained  throughout;  that  both  parties 
had  concurred  in  creating  a  blundered  investiture ;  but  as  the  de- 
fender had  thought  proper  to  proceed  to  take  an  entry,  he  could 
not  now  complain  of  the  town  for  exacting  payment  for  it  Tke 
following  interlocutor  was  pronounced :  *  The  Lords  having  advised 

<  the  revised  cases  and  record  for  the  parties,  find,  That  the  obliga- 

<  tions  for  annual  payments  and  duplication  thereof  upon  entry, 

<  contained  in  the  defender's  titles,  are  binding  on  the  defender} 

<  and,  in  terms  thereof,  decern  against  the  defender  for  payment  to 

<  the  pursuers  of  the  arrears  of  annual  payments  and  duplications 

<  thereof,  specified  in  the  summons,  deducting  the  sum  of  L19,  fe 
'  6d.,  being  the  duplication  for  Nos.  20, 28, 29,  and  30,  of  Lot  Wi 

<  which  is  admitted  to  have  been  paid,  with  interest  on  the  suns 

<  decerned  for,  from  the  date  of  citation  in  this  action ;  and  in  re- 

*  spect  of  the  nature  of  the  title,  assoilzie  the  defender  from  the  re- 

<  maining  conclusions  of  the  action,  and  find  no  expenses  due  by 

*  either  party.* 


Lord  Ordinary,  FwUeHofu  Act  Xkan  of  Foe*  fBopeJ  Paumu        Alt  Birfkr> 

furdf  Ivory,      WilUam  Uurrayy  W.  S.  dbson-CraigMt  fTardlaw  (f  Dahkl,  W.  & 
Agents.        JD.  Clerk. 

c 
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i  No«  CLXXXIV.  nth  July  1835. 


FIRST  DIVISION. 


EARL  OF  DUNMORE;  Suspender, 

WILLIAM  DICKSON,  Charoee, 

Misses  MAR0AR£T  &  ELIZABETH  BELU  Petitioners, 

In  the  Ranking  and  Sale  of  Harris. 

Ranking  and  Sale. — Suspension.^ — FROCESs^^^A/ier  decree  of 
M&,  the  piirchaser  siupended  09i  the  ground  thai  the  jmnuer  wot  wd 
a  real  creditor^  in  req?ect  there  toereJiUal  eramres  in  the  initrument 
eonetitutinff  his  riffht^  ano&er  real  creditor  allowed  to  be  sistedf .  and 
the  rea$om  ofsu^^ension  repelledm 

Decree  having  been  pronounced  in  the  abo?e  action,  Lord  Dun*  Narrative. 
more,  the  purchaser,  suspended  payment  of  the  prieei  on  the  ground 
that  he  had  discovered  centain  objections  to  the  title  of  the  commos 
debtor,  and  also  to  that  of  the  pursuers  of  the.  action  of  ranking,  the 
nature  of  which  was,  that  in  an  instrument  of  sasine,  material  to  the 
progress  of  the  common  debtor's  titles,  the  word  ^  eighty'  in  the  date 
ojf  the  Christian  era  was  written  on  an  erasure,  and  that,  in  the  iuatru- 
ment  of  sasine,  upon  which  rested  the  title  of  the  pursuers  as.  real 
creditors,.  1;he  word  <  thi^d,'  after  the  word  ^  fifty,'  which  was  intended 
to  denominate  the  year  of  the  King's  reign,  was  also  written  on  an 
erasure;  i^nd  so,  upon  the  principle  adopted  in  the  case  of  Hoggan 
V.  Rankin,  I3th  Feb.  1885,  these  instruments  were  null.  A  remit 
was  made;,  with  consent  of  parties,  to  Mr  Cosmo  Innes,  advocat<9, 
who  reported  that  the  initial  letter  *  E'  only,  of  the  word  eighty, 
wfis  written  on  an  erasure ;  and  in  reference  to  the  word  ^  third,' 
he  reported  that  it  had,  in  several  pkces,  been  written  on  erasures ; 
that  it  was  very  probably  not  the  word  which  at  first  stood  there,  and 
that  from  the  space  occupied  by  it,  from  the  parts  of  the  letters 
which  have  not  been  altered,  and  from  the  places  where  the  most 
evident  erasures  had  taken  place,  it  might  be  conjectured  that  the 
word  originally  stood  <  /second.'  The  Lord  Ordinary  then  ordered 
cases,  with  which  his  Lordship  made  avisandum  to  the  Lords  of  the 
Second  Division  of  the  Court. 

Lord  Dunmore,  in  his  case,  intimated  his  anxious  desire  to  ad-  Suspender's 
here  to  his  bargain,  and  declared  that  his  only  wish  was  to  pay  the  ^^B^™^"^ 
price  in  safety ;  and  argued^  that  these  objections  app^eared  to  be 
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11  July  1835.  fatal,  both  to  the  title  of  the  common  debtor,  and  of  the  pursuer  of 

J^TYT"^    the  action  of  ranking::  That  the  provisions  in  the  statutes  respect- 
Earl  of  Dun-   .  i.       7.  •      ,     t.  t  1.1./- 

more  v,  Dick-  ^^S  ppocesscs  of  ranking  and  sale  did  not  exclude  him  from  ezcept- 
soD.  ing  to  the  title  of  the  common  debtor  under  such  circumstances  u 

Suspender's  ^^^  present;  Waddell  V.  Pollock,  I9th  June  1828;  but,  at  all 
Argument,  evcnts,  the  defect  in  the  title  of  the  pursuer  clearly  vitiated  the 
whole  proceedings.  The  action  of  ranking  and  sale  derives  its 
'  whole  efficacy  from  statute.  Its  provisions  are  of  a  highly 'penal 
nature.  It  contains  a  decree  of  certification  which  shuts  the  chequer 
against  all  creditors  who  do  not  produce  their  debts ;  and  the  decree 
of  sale  acts  as  a  general  adjudication,  as  at  the  first  calling  of  the 
process,  in  favour  of  all  the  creditors  who  come  forward,  and  are 
afterwards  included  in  the  decree  of  division,— -even  the  perBonsl 
creditors,  whose  debts  bect>me  real  by  the  said  general  adjudication ; 
and  it  further  constitutes  an  irredeemable  adjudication  of  the  whole 
estate  sold,  in  favour  of  the  purchaser.  The  title  of  the  purchaser, 
then,  derives  its  virtue  from  the  irredeemable  decree  of  adjudicatioo, 
from  the  acquisition  of  the  debts  of  all  the  creditors  of  the  common 
debtor  who  have  appeared,  and  from  the  decree  of  certification 
against  those  who  have  not  done  so.  But  as  all  these  securities  are 
produced  by  statute,  the  whole  of  them  will  fail  when  the  provisions 
of  the  statute  are  not  complied  with,  and  when,  from  any  funda- 
mental defect  in  the  proceedings,  the  process  comes  to  be,  in  point 
of  fact,  not  such  a  process  as  the  statute  contemplated  and  authorised. 
The  act  1695,  cap.  6,  relative  to  consignation  of  the  price,  states 
very  strongly  the  rights  of  purchasers  at  judicial  sales ;  and  declares, 
that  after  such  consignation  they  '  shall  be  for  ever  exonered,  and 

*  the  security  given  for  the  price  shall  be  delivered  up  to  be  cancel- 

*  led,  and  the  lands  and  others  purchased  and  acquired  disburdened 

<  of  all  debts  or  deeds  of  the  bankrupt,  or  his  predecessors  from 

*  whom  he  had  right;  and  that  the  bankrupt,  or  his  heirs,  or  appa- 

*  rent  heir^,  or  creditors,  without  exception  of  minority,  not  com- 

<  pearing,  or  conceiving  themselves  to  be  prejudged,  shall  only  have 

<  access  to  pursue  the  receivers  of  the  price  and  their  heirs,  and 

<  reserving  to  the  minor  lesed  his  relief  as  accords.'  But  this  is 
merely  an  addition  to  the  statute  1681,  cap.  17,  and  proceeds  on  the 
supposition  that  the  process  has  been  brought,  and  the  whole  pro- 
ceedings have  taken  place  in  conformity  with  the  provisions  and 
enactments  of  that  statute. 

In  sales  under  private  acts,  it  is  necessary  that  every  provision 
be  fulfilled  to  the  letter,  as  is  abundantly  proved  by  the  cases  of 
Ague w  and  Wilson  v.  Sir  William  EUiot ;  and  the  same  rule  most 
apply  in  all  statutory  sales.  It  is  true  that  the  Act  of  Sederunt, 
2dd  November  1811)  $  4>  declares,  that  if  the  pursuer  of  a  process. 
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of  sale  and  ranking  shall,  during  the  dependence,  die,  or  forbear  to  n  July  1835. 
insist,  or  if  his  title  and  interest  shall  happen  to  be  set  aside  and  ex-  _^**^^^*^ 
tingnished,  the  factor,  if  any  be,  or  otherwise  any  other  real  ere-  „ore  v.  Dick- 
ditors,  may,  upon  special  warrant  from  the  Lords,  take  up  the  pro-  son. 
cess  where  it  left,  and  carry  it  on  to  its  final  issue  for  the  common 
behoof  of  the  whole  creditors.     It  is  also  true,  that  the  same  right 
of  carrying  on  an  action  of  ranking  and  sale,  abandoned  by  the  ori- 
ginal pursuer,  is  extended  by  the  bankrupt  act,  54.  Geo.  III.  c.  37, 
sect  10,  to  any  creditor  who  is  in  a  situation  to  adjudge.     But  it 
is  no  less  true,  that  these  enactments  proceed  on  the  assumption 
that  the  originator  of  the  process  is  a  real  creditor ;  but  if  it  turn 
out,  quocunque  tempore,  that  the  actual  pursuer  is  not  so  qualified, 
it  is  difficult  to  see  upon  what  grounds  the  statutory  title  of  the  pur- 
chaser can  be  supported.    If  the  action  of  ranking  and  sale  was  in- 
competently brought,  any  subsequent  procedure  upon  it  is  null  and 
void,  notwithstanding  that  all  parties  interested  may  be  willing  to 
support  the  said  null  process,  and  although  the  decree  of  sale  may 
have  been  suffered  to  be  pronounced  without  objection. 

The  common  agent  shewed,  that  the  defect  in  the  title  of  the  Respondent's 
common  debtor  was  of  no  consequence,  in  respect  he  had  another    '^S"™®" 
valid  title  in  his  person,  to  which  he  might  equally  ascribe  his  pos- 
session.   In'respect  to  the  title  of  the  pursuer,  he  argued  as  follows: 

The  object  of  that  process  was  to  enable  creditors  to  bring  the 
lands  of  their  debtor  to  sale,  to  effect  an  equal  distribution  of  the 
funds,  and  to  confer  a  valid  title  on  the  purchaser.  To  accomplish 
all  these  purposes,  it  became  necessary  to  obtain  the  interposition 
of  the  Legislature,  and  its  regulation  became  the  subject  of  several 
legisktive  enactments. 

It  is  impossible  to  read  the  different  enactments  in  the  statutes 
1681,  c.  17,  1690,  c.  20,  1695,  c.  6,  and  1695,  c.  24,  without  be- 
ing satisfied  of  the  distinction  intended  to  be  drawn  between  the 
ranking  of  the  creditors  and  the  sale  to  the  purchaser.  The  chief 
object  of  the  Legislature  was  to  protect  the  purchaser  at  all  hazards ; 
and  wherever  any  creditor  had,  through  minority  or  otherwise, 
been  injured  by  the  procedure  in  the  action,  the  only  redress  which 
was  given  to  him  was  by  allowing  him  to  claim  upon  the  price, 
while  the  rights  of  the  purchaser  were  held  sacred.  It  is  difficult, 
indeed,  to  devise  a  scheme  by  which  the  rights  of  the  purchaser 
could  have  been  more  efficiently  protected.  The  sale  was  declared 
to  be  as  effectual  as  if  it  had  been  made  '  by  the  debtor,  and  all  the 
^  apprisers,  adjudgers,  and  other  creditors.' 

This  is  the  criterion  which  is  assumed  by  the  Legislature,  to 
which  the  validity  of  the  decree  of  sale  is  to  be  assimilated.     But 
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1 1  July  iea5.  even  to  g^aard  against  the  possibiiity  of  risk,  {he  Legitlatiire,  n  Hi 
anxiety  for  the  complete  protection  of  the  purchaaer,  fnrdier  deda- 
more  V.  DidL-  ^^'  ^^^  ^"  payment  of  the  price  be  should  be  <  for  erer  ezoneied,' 
800.  and  that  the  lands  acquired  should  be  for  ever  disburdened  of  dtc 

Respondent's  ^^^  ^^^  deeds  of  the  bankrupt  and  his  predecessors ;  and  that  any 
Argument,     creditors  or  other  persons  conceiving  themselves  to  be  prejmiieed 
by  the  proceedings,  should  only  have  relief  against  those  who  reodTe 
payment  erf  the  prieep 

AH  these  are  provisions  which  materially  affect  the  qnesdos 
under  consideration.  They  shew  that  no  one,  whether  heir  or 
creditor,  chiiming  through  the  common  debtor  or  his  ancestor,  cas 
challenge  or  set  aside  the  Me.  If  there  has  been  any  irregularity 
in  the  proceedings, — ^if  their  interests  have  been  unwarrantably 
disregarded, — ^it  is  open  to  them  to  seek  redress  from  the  recdvm 
df  the  price ;  but  their  redress  is  limited  to  this,  their  right  of  set- 
ting aside  the  sale  being  ezjpressly  excluded.  In  this  way  die  ti» 
pender  has  no  interest  to  state  the  objection  of  ^  no  process;'  if 
soon  as  he  pays  the  price,  his  exoneration  is  complete.  Were  sny 
creditor  afterwards  to  come  forward  and  to  maintain  that  he  had  not 
obtained  his  due  share  in  th^  distribution  of  the  estate,  and  Aat  he 
was  not  bound  by  any  tlnng  which  had  taken  place  in  the  prooesi^ 
he  could  n6t  on  that  account  touch  the  decree  of  sale.  He  a^t 
claim  a  preference  in  the  ranking;  or  hd  might  seek  repetition 
from  the  other  creditors ;  but  further  he  could  not  proceed.  The 
statutes  have  declared  that  the  purchaser  shall  be  safe.  To  gii^ 
even  a  colour  of  plausibility  to  the  present  suspension,  tbe'susp^bder 
must  shew  that  the  decree  of  sale  would  b^  challengeable  at  tKe 
instance  of  the  common  debtor,  or  his  creditors. 

But  further,  it  is  well  known  that  the  process  of  sale  was,  for  • 
long  time,  a  separate  process,  and  diat  the  processes  6f  ranking  sod 
of  reduction  improbation  were  afterwards  added  to  it  They  wert 
all^  separate  processes,  and  were  only  blended  together,  for  the  po^ 
pose  partly  of  diminishing  the  expense,  and  partly  of  giving  greater 
stJrength  to  the  sale.  But  even  after  their  conj unction  in  the  same 
summoiks,  the  proceedings  were  kept  so  completely  distinct,  that  the 
sale  was  not  permitted  until  the  ranking  was  completed ;  and  thii 
course  was  followed  until  altered  by  the  hite  bankrupt  statote. 
Now,  if  they  are  to  be  regarded  as  virtually  separate  prooesse^^ 
though  nominally  joined  in  one,  it-  is  not  difficult  Co  see  suffideot 
grounds  for  holding,  that  any  irregularity  in  the  process  of  rank* 
ing  should  not  extend  itself  to  the  sale.  Under  the  old  systeoi, 
the  distribution  of  the  whole  funds  was.  arranged,  the  rights  of  the 
creditors  adjusted,  and  the  whole  litigation  terminated  before  the 
sale  was  carried  through.    It  was  only  then  that  the  Court  illte^ 
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feredy  on  the  application  of  the  common  agent,  to  aathorlse  the  sale,  ll  July  1835. 
Nothing  therefore  could  be  more  reasonable  than  that  the  purchaser's    ^"^^V^^ 
right  should  be  declared  by  the  Legislature  to  stand  free  from  all  ^^  ^J  ^X- 
questions  between  the  bankrupt  and  his  creditors,  and  should  de-  son. 
rive  its  eflBcacy  from  the  warrant  of  the  Court  acting  under  the  ^^  ondent** 
immediate  authority  of  a  legislative  enactment.  Argument. 

A  decree  of  judicial  sale  has  accordingly,  in  practice,  been  regard- 
ed as  the  best  and  most  eligible  title  that  a  purchaser  can  receive. 
It  is  assimihited  to  an  irredeemable  decree  of  adjudication,  secured 
against  all  objection  on  the  part  of  the  debtor  and  his  creditors, 
by  the  extinction  of  all  the  real  securities,  and  by  its  judicial  nature, 
as  a  decree  fortified  by  the  declarations  in  the  act  of  Parliament 
establishing  it;  Bellf  Cam.  ii.  278. 

As  regards  the  creditors  of  the  bankrupt,  the  pnrdiaser  is  effec- 
tually protected.  If  they  have  appeared  in  the  process,  and  stated 
no  objection  to  the  regularity  of  the  procedure,  they  are  barred 
from  ever  afterwards  seeking  to  reduce  any  decree  obtained  in  it, 
on  the  ground  that  it  is  a  decree  in  foro,  and  that  their  objection  is 
competent  and  omitted.  With  regard  to  all  the  others,  the  decree 
of  certification  is  a  complete  bar  to  any  subsequent  interference. 
And  the  very  terms  of  the  decree  bear  that  it  shall  be  a  certifica- 
tion, not  in  fevour  of  the  pursuer  merely,  but  of  every  creditor  who 
has  lodged  a  claim.  This  decree  has  die  double  effect  of  protect- 
ing the  purchaser  against  all  latent  claims  on  the  part  of  the  credi- 
tors, and  of  holding  as  null  and  void  the  rights  of  those  who  have 
not  appeared.  But,  above  all,  it  must  be  kept  in  view,  that  whe- 
ther the  creditors  have  appeared  in  the  ranking  or  otherwise,  their 
right  of  redress  is  expressly  limited  to  a  claim  upon  the  price. 
They  cannot  interfere  with  the  rights  of  the  purchaser. 

Even  in  ordinary  cases,  the  rights  of  a  bona  fide  purchaser  are 
always  £etvourably  regarded  in  law.  They  cannot  easily  be  disturb- 
ed. In  heritable  subjects,  even  the  iraud  of  the  author  will  notaf-^ 
feet  the  acquirer.  But  all  these  considerations  receive  much  greater 
force  when  applied  to  a  judicial  sale,  where  the  sale  is  carried  through 
under  the  authority  of  the  Court,  and  derives  its  sanction  from  sta* 
tute. 

If,  therefore,  a  creditor  of  the  bankrupt  should  afterwards  allege 
that  the  decree  of  certification  was  not  available  against  him,  in  re- 
spect that  the  pursuer  had  no  title  to  insist  in  the  action,  or  that  he 
Watf  not  duly  cited,  the  only  remedy  which  he  can  seek  is,  that  his 
proper  place  in  the  ranking  shall  be  secured  to  him.  The  price  re- 
ceived for  the  lands  stands  as  a  surrogatum  for  the  lands  themselves. 
The  competition  proceeds  with  reference  to  tlie  fund  in  medio. 
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11  July  1835.  Every  fair  interest  which  the  creditor  can  qualify  will  be  effectnaUf 

^*'*V*^    protected  without  calling  in  question  the  sale. 
Earl  of  Dun-      There  is  an  obvious  equity,  therefore,  in  distinguishing  the  pro- 
8on.  ceedings  in  the  ranking  from  those  connected  with  the  sale ;  and 

Res  ondent's  ^®  Legislature,  with  due  anxiety  to  protect  the  cooEunon  lawrighli 
Argument  of  a  purchaser  on  the  one  hand,  and  having  regard  on  the  other  to 
the  equitable  claims  of  the  creditors  of  the  bankrupt,  struck  the  line  of 
demarcation,  and  settled  that  the  sale  should  be  as  effectual  as  if  the 
conveyance  had  been  made  by  the  common  debtor,  with  the  con- 
sent of  the  apprbers,  adjudgers,  and  all  the  other  creditors,  bat  that 
there  should  be  reserved  to  the  bankrupt  and  his  creditors  not  con- 
pearing,  and  conceiving  themselves  to  be  prejudiced,  their  claim 
against  the  receivers  of  the  price. 

A  purchaser  at  a  judicial  sale  is  entitled  to  rely  on  the  title  whid 
he  receives  as  freed  from  any  ground  of  objection  flowing  from  tke 
bankrupt  and  his  predecessors,  or  from  any  creditors  deriving  right 
from  them.  He  is  entitled  to  hold  that  the  claims  of  the  creditors, 
whose  interests  have  been  overlooked,  may  still  receive  effect  in  tl» 
competition  for  the  price,  or  may  be  enforced  against  the  receiven 
of  the  price,  but  cannot  be  allowed  to  disturb  the  sale. 

An  exception  to  the  rule  may  exist  in  cases  where  the  sale  has 
been  carried  through  by  fraud  and  collusion,  of  which  the  purchaser 
is  cognisant.  But  in  the  present  instance  the  suspender  has  oot, 
and,  indeed,  cannot  aver  that  there  is  the  least  ground  for  ailing 
fraud  in  any  part  of  the  proceedings.  He  is  the  last  person  wko 
could  allege  that  the  lands  have  been  sold  at  an  under  value ;  anl 
he  knows  well  that  the  whole  proceedings  in  the  process  have  been 
conducted  with  the  utmost  regularity, — that  all  parties  having  an  in- 
terest have  been  called, — that  the  requisite  publicaUons  have  been 
made,  —  that  the  insolvency  of  the  common  debtor  has  beea  esta- 
blished,— and  that  the  lands  were  exposed  to  sale  on  four  different 
occasions,  before  a  purchaser  was  found.  It  is  clear,  therefore, 
that  there  are  no  grounds  whatever  for  bringing  the  present  case 
within  any  of  those  exceptions  which  have  just  been  alladed  to. 
It  must  be  determined  on  general  principles,  and  as  a  case  &lliog 
under  the  operation  of  the  ordinary  rule. 

To  liberate  the  suspender  from  his  bargain,  it  is  necessary  bt 
him  to  make  out,  not  merely  that  there  has  been  some  slight  (U** 
conformity  with  the  usual  course  of  procedure,  but  that  there  has 
been  such  an  irregularity  as  will  affect  the  decreet  of  sale.  Bntii 
the  respondent  has  been  successful  in  shewing  that  the  comtnon 
debtor  and  his  creditors  are  excluded  from*  challenging  the  salej 
and  must  seek  redress  solely  against  the  price,  or  those  who  hare 
received  it,  it  follows  that  the  suspender  can  qualify  no  interest  to 
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resist  payment  of  the  priee.     In  so  far  as  regards  what  remains  to  11  July  1835. 
be  done  in  the  ranking,   any  of  the  other  creditors  may  adopt     ^^^^v"*^ 
the  process,  and  prosecute  it  to  a  conclusion ;  but,  as  regards  the  ^^^  ^  ^^^^ 
sale,  any  such  adoption  of  the  process  by  other  creditors  appears  to  son. 
be  unnecessary.     Long  before  the  sale  took  place,  the  whole  ma-  Respondent's 
nagement  of  the  process  had  been  taken  out  of  the  hands  of  the  Argument. 
pursuers,  by  the  appointment  of  the  common  agent,  who  represents 
the  interest  of  the  whole  body  of  creditors.     It  was,  accordingly, 
on  the  application  of  the  respondent,  as  common  agent,  that  the 
warrant  of  sale  was  granted ;  and  it  was  on  his  application  that  the 
decree  was  finally  pronounced  in  fevour  of  the  suspender.     The 
decree  of  sale,  therefore,  stands  unconnected  in  point  of  form  with 
the  ranking,  while  in  equity  and  under  the  statutes,  it  stands  inde- 
pendent of  the  claims,  either  of  the  bankrupt  or  any  of  his  creditors. 
In  support  of  this  argument  the  following  cases  were  cited :  Cooper 
V.  Myreton,  21st  June  1720,  M.  14,171  ;  Dundas  v.  Lord  RoUo, 
9th  Nov.  1739,  Ekhies^  voce  Banking  and  Sale^  No.  5 ;  Blackwood 
V.  Hamilton's  Creditors,  Jan.  4.  1749,  M.  11,999;  Middlemore  v. 
M<Farlane's  Creditors,  5th  March  1811,  F.  C. ;  Stewart's  Credi- 
tore,  29th  Feb.  1812,  R  C. 

If  the  action  had  been  founded  singly  on  the  personal  interest 
of  the  pursuers,  and  if  the  decree  to  follow  on  it  was  to  be  avail- 
able to  them  only,  and  to  no  one  else,  there  would  have  been  much 
force  in  the  suspender's  objection ;  but  seeing  that  a  process  of 
ranking  and  sale  is  a  real  action,  and  is  carried  on  by  bringing  into 
the  field  all  other  parties  who  have,  or  may  have,  an  interest  in  the 
subject,  and  who,  as  soon  as  they  appear,  become  all  of  them  in  effect 
pursuers,  entitled  to  crave  a  preference,  and  carry  on  the  action  as 
well  as  the  party  in  whose  name  it  is  raised,  it  is  submitted,  that 
the  subsequent  appearance  of  the  other  cifeditors  in  the  process  is  a 
▼irtual  adoption  of  it,  and  that  they,  through  their  representative, 
the  common  agent,  are  entitled  to  carry  on  the  proceedings,  by  ap- 
plication for  a  sale  or  otherwise,  on  their  own  account 

The  manifest  hardship  that  would  result  from  allowing  any  de- 
fect in  the  title  of  the  original  pursuer  to  annul  the  whole  proceed- 
ings is  very  apparent  Any  such  doctrine  would  virtually  defeat 
the  whole  ends  in  the  contemplation  of  the  Legislature.  No  credi- 
tor would  be  in  safety  to  rely  on  an  action  raised  at  the  instance  of 
another  creditor,  but  would  be  driven  to  institute  one  in  his  own 
name ;  for  it  must  be  borne  in  mind,  that  there  may  be  many  la* 
tent  objections  to  a  pursuer's  debt,  which  are  as  fatal  to  his  title  to 
pursue  as  that  under  consideration.  Thus,  for  instance,  the  debt 
may  be  extinguished  by  intromissions.  An  ertot  may  have  been 
committed  in  the  mode  of  taking  sasine,  or  the  like,  which  is  not 
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11  July  1835.  apparent  ex  facie  of  the  instromenty  and  where  no  creditor,  howerer 
^*^V^^    vigilant,  can  detect  the  objection ;  and  yet  it  is  clear  that,  io  one 

^^''  v^  D^ck-  ^°^  ^^^  ^^  these  cases,  the  pursuer  would  not  hare  a  legal  title  t» 
pursue. 

The  present  case  clearly  falls  within  the  spirit  of  the  Act  of  Sede- 
runt, 23d  November  1711 ;  for  if  it  turns  out  that  a  creditor's  inte- 
rest has  been  satisfied  and  extinguished,  prior  to  the  insdtotioD  d 
the  action,  he  would  clearly  have  proceeded  without  a  title.  Tbe 
peculiarity  of  the  decree  of  sale  itself  is  matter  of  serious  considenr 
tion.  It  forms  a  distinct  and  separate  branch  of  the  process.  So 
much  is  this  the  case,  that  it  is  separately  extracted,  and  thereafktr 
every  thing  that  pertains  to  the  sale  is  withdrawn  from  the  prooea, 
and  sent  to  the  record  office  in  the  Register-House.  The  appli- 
cation is  not  made  in  the  name  of  the  pursuer,  but  of  the  commoi 
agent ;  and  the  decree  itself  is  not  merely  a  decree  in  foro,  botd^ 
rives  its  authority  from  the  Legislature,  through  the  interpositioo 
of  the  Court. 

The  argument  was  further  illustrated  by  reference  to  the  esict- 
ments  in  the  bankrupt  statutes,  the  pari  passu  preference  of  ad- 
judgers,  and  multiplepoindings ;  and  it  was  also  contended,  tliats 
the  suspender  was  bound  by  the  articles  of  roup  to  satisfy  bimseif 
as  to  the  validity  and  sufficiency  of  the  title-deeds  and  other  lightSr 
the  objections  could  not  now  be  competently  brought  forward. 

The  petitioners  (7th  July)  presented  an  application  to  the  Fint 
Division  of  the  Court,  setting  forth,  that  they  were  realcreditonoi 
the  estate  of  Harris,  and  praying  for  authority  to  sist  themselTC^ 
and  to  carry  on  the  process  for  the  behoof  of  the  whole  creditoii> 
and  thereupon  the  cause  was  remitted  by  the  Second  Division. 


This  day  their  Lordships  accordingly  proceeded  to  consider  the 
question,  whether  it  was  now  competent  to  allow  the  petitioDenle 
sist  themselves. 

Lord  Mackenzie. — As  to  the  general  case  of  a  decree  beiiq^r^ 
quired  to  be  carried  into  effect  at  the  instance  of  a  party  not  broogii' 
forward  prior  to  decree,  and  who  does  not  derive  title  through  the 
pursuer,  I  think  the  ordinary  rule  of  competent  and  omitted  maf 
apply ;  but  I  think  it  is  necessary  that  some  distinction  should  be 
made  between  the  case  of  ranking  and  sale  and  other  eases. 

Rutherfitrd. — The  distinction  may  apply  where  the  original  title 
is  good.  I  do  not  see  how,  in  an  action  brought  by  a  party  ^ 
having  a  title,  another  party  can  be  let  in  to  carry  the  decree  into 
effect. 

Lord  Bcdgray^ — I  think  the  general  principles  of  law  would  ao* 
thorise  us  to  fortify  this  decree  of  sale. 


Opinion  of 
Court. 
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Ijord  Gillies.  —  I  see  no  harm  in  sisting;  but  the  question  is,  11  July  1835. 
whether,  by  sisting  in  this  action^  you  can  give  validity  to  proceed-    ^"^v^^ 
higs  previously  carried  on  without  a  pursuer.  more  e^  Dkk"- 

Lard  President. — In  actions  of  ail  kinds  you  allow  a  pursuer  to  son. 

^®™^  ^»-  OpiDion  of 

Lard  Bdlgray. — An  illustration  may  be  taken  from  the  case  of  Court, 
sequestration.     If  the  person's  right  who  pursued  the  sequestration 
was  cut  down,  you  would  not  cut  down  the  sequestration. 

Butherfurd. — Only  two  parties  can  pursue  an  action  of  ranking 
and  sale,  an  apparent  heir,  or  a  real  creditor. 

Lard  Balgray. — The  difference  is  this,  where  the  ranking  and 
sale  is  brought  at  the  instance  of  the  first  creditor,  every  other  credi- 
tor becomes  in  reality  a  pursuer. 

Lard  Gillies. — There  is  a  distinction  between  the  sequestration 

statutes  and  those  respecting  ranking  and  sale.     In  a  sequestration 

the  creditors  ranked  have  various  privileges  attached  to  them :  the 

statutes  provide  that,  but  that  is  all  the  creature  of  statute.    There 

is  no  similar  provision  in  reference  to  ranking  and  sale. 

The  Court  then  pronounced  this  interlocutor :  ^  The  Lords  ha-  Judgment 

<  ving  advised  the  cases  for  the  parties,  repel  the  reasons  of  suspen- 

<  sion,  and  find  the  charge  orderly  proceeded,  in  respect  of  the  rea- 

<  sons  stated  by  the  charger,  and  also  in  respect  that  Misses  Bell 
^  have  been  allowed  to  sist  themselves  as  concurring  pursuers  in 
*  the  ranking  and  sale,  and  find  no  expenses  due,  and  decern/ 

Lord  Ordinary^  Jeffrey.  For  the  Eerl  of  Dunmore,  Rutherfurdt  TuU*  For 

Common  Agent,  Dean  of  Foe*  fHopeJ  Andereon.         For  Misses  BeU,  Cowan. 
TaU  i  Young,  W.  S.  Walter  Dickson^  W.  S.  Alex,  Orr,  Agenu.         S>  Clerk. 

c. 


SECOND  DIVISION. 
No.  CLXXXV.  ll^A  July  1835. 

HENRY  DAVID,  EARL  of  BUCHAN, 

offainst 
JAMES  ROSE  AND  Others,  (Trustees  for  his  Lordship's 

Alimentary  Creditors. 

Aliment. — Competition. — Arrestment. — Faundy  (1.)  That  an 
annuity^  alimentary^  and  payable  termly  in  advance^  was  subject  to 
the  claims  and  diligence  of  creditors  far  aliment  furnished  to  the  an* 

3n2 


Others. 
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1 1  July  1835.      nuUarU  subsequent  to  the  time  of  his  becoming  entitled  to  SHck  em- 

^"^V^*^        nuit^i  catd  that  he  could  Jiot  himself  compete  with  stich  proper  oK- 

BuehJnv!^  iwew^ary  creditors.    (2.)  Creditors  for  alimentary  fomishings  dsriMg 

Rose  and  the  period  to  which  each  term*s  aliment  was  directed  to  be  appHed, 

found  preferable  to  creditors  for  such  furnishings  during  prior  period 
but  that  such  prior  alimentary  creditors  were  preferable  inter  se^ 
according  to  the  priority  of  the  diligences  by  which  they  might  hm 
attached  such  aliment  (3.)  The  diligence  of  arrestment  being  am- 
petent  to  such  creditors^  no  preference  can  be  claimed  over  those  udsg 
that  diligence  by  creditors  who  had  obtained  assignations  and  made 
intimations  thereof  stdfsequent  to  such  arrestments^  but  both  watU 
ranked  and  preferred  according  to  the  priority  of  their  arrestmeiti 
.  and  intimations  respectively,  (4.)  Parties  who  had  made  advanm 
for  the  purchase  of  a  commission  in  the  army  and  outfit  for  the  a»- 
nuitant*s  son^  and  a  gamekeeper  for  his  wages,  found  entitled  to 
claim  as  alimentary  creditors.  (5.)  Circumstances  in  which  fcmd, 
that  a  trust-assignation  in  favour  of  certain  alimentary  creditsn 
could  not  be  held  to  have  been  extinguished  till  the  date  of  a  ktiff 
recalling  it. 

The  late  David,  Earl  of  Buchan,  conveyed  to  Mr  MoDypeon;, 
W.  S.  and  others,  in  trust,  certain  heritable  and  moveable  property, 
for  certain  uses  and  purposes,  and,  among  others,  quarU>j  To  put  tlie 
person  who  ^  at  the  time  shall  be  first  in  the  order  of  saccessioD 

<  to  the  said  lands,  &c.  if  he  be,  or  when  he  becomes  major,  lo  pos- 
^  session  (rent  free)  of  the  mansion-house,  garden  and  offices  of 
^  Ammondell,  and  park  within  which  the  same  is  situated,  and  to 

<  content  and  pay  to  him  or  her  a  free  liferent  annuity  of  L.I500 
*  sterling,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  bf 
^  equal  portions,  beginning  the  first  term's  payment  at  the  first  of 

<  these  terms  after  my  death  for  the  half  year  following,  and  so  fortk 
^  half  yearly  thereafter,  during  the  subsistence  of  the  trust;  witli 
^  power  to  the  said  trustees  or  trustee,  in  case  the  person  first  in  tie 

<  order  of  succession  at  the  time  shall  be  a  minor,  annually  to  q)ply 

<  such  sum  as  they  or  he  shall  think  necessary,  (being  less  than  tlie 

<  said  sum  of  L.1500  sterling,)  for  his  or  her  maintenance  and  edo- 

<  cation,  until  he  or  she  shall  attain  majority/  By  a  codicil  the 
late  Earl  further  declared,  ^  that  the  provision  of  L.1500  is  aod 

<  shall  be  considered  as  purely  alimentary,  and  shall  not  be  attick- 

<  able  or  arrestable  by  the  creditors'  of  the  person  first  succeediog. 
Henry  David,  Earl  of  Buchan,  being  the  first  in  the  order  of 

succession  to  Earl  David,  received,  subsequently  to  that  Earl's  deatb) 
in  1829,  from  time  to  time,  payments  to  account  of  the  annuity  froffi 
Mr  Monypenny.     Lord  Buchan  having  contracted  various  alioieo- 
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tary  debts,  the  annuity  was  at  the  respective  terms  of  payment  ar-  H  Ju*y  1835. 
rested,  in  consequence  of  which  expense  was  incurred,  and  the  -Z^^'^T'^ 
funds  delapidated.     His  Lordship,  therefore,  seeing  it  was  desirable  Buchan  v. 
that  in  future  such  proceedings  should  be  avoided,  and  the  annuity  ^^ose  and 
uplifted  and  divided  without  incurring  legal  expenses,  assigned,  on 
14th  May  1833,  to  Messrs  Rose,  Forbes  and  Marshall,  <  as  trus- 

*  tees  for  behoof  of  my  creditors  for  alimentary  debts  contracted  by 

*  me  on  or  between  the  date  of  my  accession  under  the  trust-deed 

<  and  Idth  May  1832,  the  said  alimentary  annuity  of  L.1500,  but 

<  to  the  extent  of  L.700  only,  to  be  paid  to  them,  as  trustees  fore* 

<  said,  at  Whitsunday  and  Martinmas,  by  equal  portions,  commen- 

<  cing  at  Whitsunday  1833  for  the  half  year  following,'  and  so  on, 

*  until  the  said  alimentary  debts,  contracted  by  me  on  or  betwixt 

*  the  foresaid  dates,  are  paid  off  and  discharged.'  It  was  declared, 
the  conveyance  should  cease  if  the  creditors  pursued  separate  mea- 
sures, and  thereby  prevented  the  annuity  being  drawn  by  the  Earl 
to  the  extent  of  L.800  termly.  The  trust-assignation  was  intimated 
to  Mr  Monypenny  on  ]4th  May  1833.  The  trust  was  acceded  to 
by  the  creditors  generally,  who  had  furnished  to  his  Lordship  and 
family,  provisions,  clothing  and  lodging,  and  other  alimentary  fur- 
nishings, during  the  period  set  forth  in  the  trust-conveyance.  The 
Earl  also  granted,  in  favour  of  these  trustees,  a  promissory-note  for 
L.2000,  dated  11th  May  1833,  and  payable  one  day  after  date,  for 
behoof  of  the  creditors  mentioned  in  the  trust-deed.  The  promissory* 
note  was  subsidiary  to  the  trust-deed,  and  subject  to  its  conditions. 
Upon  it  Rose,  Forbes  and  Marshall  used  arrestments  in  Mr  Mony- 
penny's  hands,  on  the  Idth  May  1834,  of  the  half-year's  annuity 
payable  at  that  time. 

Other  creditors  having  also  arrested,  and  the  Earl  having  applied 
for  payment  of  his  half-year's  annuity,  payable  in  advance,  at  Whit- 
sunday 1834,  Mr  Monypenny  raised  a  multiplepoinding,  the  fund 
in  medio  being  L.750,  then  payable,  under  certain  deductions  ad- 
mitted by  the  parties. 

The  Earl  of  Buchan  claimed  to  be  preferred  to  the  whole  fund.  Claim  for 
as  being  the  person  exclusively  entitled  to  payment  of  the  alimentary  ^^^L^^ 
annuity,  and  also  as  having  incurred,  in  consequence  of  the  arrest- 
ments, alimentary  debts  on  account  of  himself  and  his  family,  during 
the  subsequent  half  year,  and  which  alimentary  debts,  so  incurred, 
amounted  to  more  than  the  fund  in  medio. 

Auchie  and  Brown  claimed  to  be  preferred  primo  loco  for  L.1 19,  ciaima  for 
being  the  price  of  furniture  to  the  Earl  at  different  periods  betwixt  ^^'^^^'n. 
December  1832  and  January  1834,  and  for  which  they  had  used 
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lljuiy  1835.  arrestments  on  15th  May  1834;  or,  at  all  events,  to  be  ranked  pari 
passu  with  other  alimentary  creditors.  The  Earl  answered,  that 
Buchan  v.  ^he  demands  applied  to  periods  prior  to  Whitsunday  1834,  and 
Rose  and        much  of  them  prior  to  Whitsunday  and  Martinmas  1833. 

Alexander  Finlay,  baker,  claimed  to  be  preferred  for  the  bahmce 
of  an  account  for  which  he  had  got  decree  on  14th  February  1834, 
on  which  he  raised  horning  and  arrestment  on  14th  May  1834 

Sir  P.  Walker  and  Mr  Morison  claimed  to  be  preferred  for  the 
balance  of  sums  advanced  by  them  to  purchase  aif  ensignpy  for  Lord 
Cardross,  the  EarPs  eldest  son,  and  for  his  outfit  For  Uiese  sums 
the  Earl  and  his  son  had  granted  two  promissory-notes,  the  Earl 
also  giving  an  order  for  payment  on  Mr  Monypenny,  and,  on  19th 
May  1832,  granting  an  assignment  to  annuities  in  arrear,  as  well  as 
to  all  future  annuities.  The  assignation  was  intimated  to  Mr  Mony- 
penny on  26th  May  1832.  Partial  payments  were  thereafter  made, 
under  reservation  of  any  preference^  and  on  15th  May  1834  ar- 
restments were  used  to  attach  the  annuity  then  payable.  The  Earl 
answered,  that  this  debt  had  been  contracted  prior  to  Whitsunday 
1834^  and  that  it  was  not  alimentary,  being  for  a  commission, 
which  his  son  had  sold  in  a  few  months  without  accounting  for  the 
price. 

Messrs  Rose,  Forbes  and  Marshall,  as  trustees  for  the  alimen- 
tary creditors,  and  for  Davidson  and  others,  acceding  creditors  to 
the  trust,  claimed  to  be  preferred  primo  loco  to  the  extent  of  L350, 
assigned  by  the  trust-deed ;  or  to  the  whole  fund,  in  virtue  of  their 
arrestments.  The  Earl  answered,  that  he  had  recalled  the  trust, 
by  letter  dated  10th  June  1834,  and  the  debts  were  not  alimentary. 

John  Reid,  gamekeeper,  claimed  to  be  ranked  for  L.140  of  wages 
due  as  at  15th  October  1834,  for  which  he  had  used  arrestments. 
The  Earl  pleaded  against  this  claim,  that  a  gamekeeper  cannot  be 
considered  necessary,  when  the  employer  has  no  estate,  and  such  an 
office  was  inconsistent  with  the  Earl's  circumstances. 

Patrick  Forbes  claimed  to  be  preferred  for  advances  for  the  board 
and  education  of  the  Burl's  younger  children,  made  at  the  reqaest 
of  the  Earl,  under  circumstances  which  the  Lord  Ordinary  (in  a 
note  to  his  interlocutor,  now  quoted,)  left  open  to  future  eiplana- 
tion. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
Ixn^d  Ordi.         <  The  Lord  Ordinary  having  resumed  consideration  of  the  debate, 
TuVutor/'*''   *  ^'^  ^^^  closed  record,  and  whole  process,  finds,  Imo,  That  the 

<  annuity  payable  to  the  Earl  of  Buchan,  though  alimentary,  and 

<  payable  termly  in  advance,  is  yet  subject  to  the  claims  and  dili* 

<  gence  of  creditors,  for  aliment  furnished  to  the  said  Earl  subse* 

<  quent  to  the  time  of  his  becoming  entitled  to  such  annuity;  and 
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that  he  cannot  himself  compete  in  this  multiplepoinding  with  any  1 1  July  1835 
such  proper  alimentary  creditors :  finds,  2d0f  That  creditors  for    ^""^TXT^ 
alimentary  furnishings,  during  the  period  to  which  each  term's  jgucban  v. 
aliment  is  directed  to  be  applied,  are  preferable  to  creditors  for  ^^^°^ 
such  furniBhiogs  during  prior  periods,  but  that  such  prior  alimen- 


Others. 


tary  creditors  are  preferable,  inter  se,  according  to  the  priority  of  l-ord  Ordi- 
the  diligences  by  which  they  may  have  attached  such  aliment :  j^ocutor. 
finds,  dtiOf  That  the  diligence  of  arrestment  being  competent  to 
such  creditors,  no  preference  can  be  claimed  over  those  using  that 
diligence,  by  creditors  who  have  obtained  assignations,  and  made 
intimations  thereof,  subsequent  to  such  arrestments ;  but  both  must 
be  ranked  and  preferred  according  to  the  priority  of  their  arrest- 
ments and  intimations  respectively :  4^o,  finds,  That  Sir  P.  Walker 
and  John  Morison  are  entitled  to  claim  as  alimentary  creditors 
in  this  action,  and  that  the  claimant,  John  Reid,  is  also  entitled 
to  claim  in  that  character, — these  being  the  only  claimants  whose' 
right  to  that  character  appears  to  be  disputed :  fii;ids,  5fo,  That 
the  trust-assignation  in  favour  of  Messrs  Rose,  Marshall  and  For- 
bes, cannot  be  held  to  have  been  extinguished  till  the  Earl's  letter 
of  recall,  of  the  lOth  June  1834,  subsequent  to  the  institution  of 
the  present  process ;  and  before  further  answer,  appoints  the  cause 
to  be  enrolled,  that  parties  may  state  what  decree  of  ranking  and 
preference  will  be  required  to  give  effect  to  those  findings,  with 
reference  to  the  state  and  amount  of  the  fund  in  medio,  and  of  the 
several  claims  thereon.' 

Note. — ^  There  are  several  points  of  difliculty  in  thb  case,  among  Kote. 
which,  however,  the  Lord  Ordinary  can  scarcely  reckon  that  as 
to  the  Earl's  own  claim  of  preference  over  all  the  other  claimants, 
in  respect  that  his  annuity  is  payable  in  advance^  and  that,  if  it  is 
attached  at  the  term  by  creditors  for  pcut  furnishings,  it  must  be 
withdrawn  from  those  who  made  furnishings  immediately  after, 
though  they  alone  are  entitled  to  any  preference  over  it  If  it 
be  competent  for  alimentary  creditors  of  fanner  years  to  attach  an 
alimentary  fund  where  there  is  no  claim  by  creditors  of  the  cur- 
rent year,  (which  has  been  held  clear  ever  since  the  case  of  Lady 
Caithness  in  1757,)  the  circumstance  of  the  aliment  being  payable 
in  advance  can  be  no  bar  to  such  attachment;  and  nothing  seems 
more  plain  than  that  preferences  can  only  be  sustained  for  credi- 
tors who  actually  come  forward  to  claim  them,  and  that  the  debtor 
himself  can  never  be  preferred  as  a  constructive  trustee  or  manda- 
tary for  such  future  and  contingent  creditors.  If  the  Earl's  doc- 
trine be  right,  no  alimentary  fund,  payable  in  advance,  could  ever 
be  arrested  at  all,  (except  the  payment  was  in  arrear,)  since  none 
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of  those  creditors,  in  behalf  of  whose  preferable  claims  it  was  pio- 
tected  from  all  others,  could  possibly  be  in  existence  till  after  it 
was  safe  in  the  pocket  of  the  debtor ;  and  the  consequence  wonid 
be,  that  the  owner  of  such  a  fund  might  safely,  defraud  all  his  sli- 
mentary  creditors,  and  that  those  who  had  supplied  bim  with  the 
means  of  existence  for  the  last  six  months  could  never  have  acoen 
to  the  only  fund  to  which  they  could  look  for  their  payment 
*  The  Lord  Ordinary  is  not  satisfied  with  Mr  Forbes's  statement 
of  his  claim  as  a  furnisher  of  aliment  for  the  six  months  snbie- 
quent  to  Whitsunday  1834,  and  is  unable  to  trace  the  evidence 
by  which  it  is  supported.  He  thinks  it  very  doubtful  whether 
his  having  merely  undertaken  to  guarantee  the  payment  of  such 
furnishings  would  make  him  such  a  creditor.  If  it  would,  the 
debtor  would  have  a  very  easy  way  of  making  himself  preferable 
over  all  competitors.  Actual  payment  would  be  in  a  different 
situation.  But  the  Lord  Ordinary  sees  little  evidence  of  any 
such  payment ;  and  certainly  none  to  any  thing  like  the  extent 
of  the  claim.  That  goes  to  the  amount  of  L.250 ;  but  this  is  the 
whole  that  the  Earl's  letter  states  him  to  have  guaranteed  for  a 
whole  year ;  and  it  is  not  easy  to  understand  how  it  should  have 
been  incurred,  and  £Eur  less  actucUly  paid,  in  six  months.  The  in- 
terlocutor, however,  is  so  expressed,  as  to  leave  all  this  open 
for  future  explanation,  if  the  findings  now  made  should  become 
final.' 


The  Earl  of  Buchan  reclaimed^  praying  that  it  might  be  found, 

<  that  the  annuity  is  not  attachable  or  arrestable  by  his  creditors, 
^  nor  assignable  by  him,  but  that  the  same  is  payable  to  him  in 

<  advance,  at  Whitsunday  and  Martinmas,  as  a  fund  for  subsistence 
^  during  each  following  half-year ;  and  to  prefer  him  to  the  whole 
^  fund  in  medio ;  or  otherwise,  to  find  that  the  creditors  for  famiah- 

<  ings  of  aliment  to  the  Earl  and  his  family,  since  Whitsunday 

<  1834,  and  those  bound  for,  or  having  furnished  the  board  and 

<  education  of  his  children,  or  the  claimant  himself  in  their  behalf, 

<  are  preferable  primo  loco  on  said  fund.' 

Upon  advising  the  note,  the  Court,  (9th  June  1835,)  before 
answer,  ^  appointed  the  parties,  in  mutual  minutes,  to  state  their 
'  arguments  upon  the  question,  to  what  extent  and  effect  the  pro- 
^  vision  of  annuity,  by  the  deed  of  the  late  Elarl  of  Buchan,  is  to  be 

<  held  as  alimentary.' 


Pleaded  for  the  Earl  of  Buchan — There  were  two  points,  the 


The  Earl 

^leas.  first  relating  to  the  amount  of  a  sum  which  had  been  given  to  the 
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Earl  of  Bachan,  under  a  declaration  that  it  should  be  considered  11  July  1835. 
as  alimentary  and  not  arrestable ;  and  in  particular;  whether  that    '^'^^^>^'^>^ 
sum,  to  its  whole  extent,  could  be  protected  by  such  a  declaration.  ^^^„, 
The  second  point,  relating  to  the  effect  of  such  a  declaration,  when  Rom  and 
attempts  were  made  to  attach  the  fund  by  creditors  who  had  made  ^^^"' 
alimentary  furnishings  to  the  party  in  right  of  the  fund.  The  Earl 

1.  The  creditors  had  not  raised  a  question  upon  the  point  decided  ^^"<^^^°*" 
in  the  former  process  by  Lord  Corehouse,  who  held,  diat  *  the  pro* 
*  vision  was  not  exorbitant,  reference  being  had  to  the  rank  and 
^  circumstances  of  the  annuitant,  and  that  no  part  of  the  annuity  is 

<  liable  to  be  attached,  either  on  the  ground  that  it  exceeds  a  pro- 

<  per  alimentary  fund,  or  that  the  Elarl  was  entitled  to  property  in 

<  right  of  his  wife.' 

There  are  certain  cases  in  which  it  is  discretionary  for  the  Court 
to  say,  whether  a  certain  allowance  was  more  than  a  suitable  ali- 
ment. Where  an  annuity  was  not  declared  alimentary,  but  was, 
by  construction  of  law,  alimentary  to  a  certain  extent,  such  as  ser- 
vants' wages,  and  the  salaries  of  certain  offices,  the  amount  to 
which  such  allowances  would  be  held  as  alimentary  would  be  regu- 
lated according  to  circumstances,  such  as  the  rank  and  status  of  the 
party,  and  the  demands  upon  him.  A  yearly  allowance  of  L.I 500 
was  not  too  large  to  a  peer,  the  representative  of  an  ancient  family, 
the  heir  of  entail  to  Dryburgh,  with  a  family  of  nine  children,  his 
eldest  being  married,  and  having  also  a  family,  and  all  dependent 
on  the  present  Earl. 

But,  in  the  present  case,  the  amount  of  the  alimentary  allowance 
was  not  a  matter  purely  discretionary  to  the  Court.  It  was  not  like 
servants'  wages,  or  the  salary  for  an  office  held,  by  implication,  to 
be  alimentary  to  some  extent,  subject  to  the  discretion  of  the  Court. 
Here  an  allowance  had  been  given,  under  the  conditions  that  it 
should  be  considered  purely  alimentary,  and  should  not  be  arrest- 
able; and  the  question  was,  whether  a  party,  with  uncontrolled 
power  to  fix  the  amount,  had  a  right  so  to  attach  these  conditions ; 
not  whether  the  allowance  was,  in  the  opinion  of  the  Court,  greater 
or  less  than  ought  to  have  been  given.  This  was  not  an  attempt 
by  a  party  to  place  his  own  funds  beyond  the  reach  of  creditors, 
neither  was  there  any  attempt  at  collusion  betwixt  the  heir  and  the 
ancestor  to  have  the  whole  succession  secured  to  the  heir,  but  at 
the  same  time  placed  beyond  the  reach  of  his  creditors,  such  as  occur- 
red in  the  case  of  Blackwood,  referred  to  on  the  other  side.  There 
had  been  no  fraud,  nor  any  thing  so  extravagant  and  unreasonable 
as  to  justify  the  Court  in  breaking  down  the  will  of  the  testator 
upon  the  question  of  amount,  the  testator  having  undoubtedly  the 
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11  July  1835.  power,  to  a  reasonable  amount,  to  declare  the  annuity  not  arrot- 
able. 

The  alleged  separate  fortune  of  Lady  Bachan  ought  not  to  af-^ 
feet  this  question ;  for  (1.)  the  annuity  was  not  contingent  on  any 
such  event:  (2.)  Lady  Buchan's  fortune  was  vested  in  trust,  for  her 
separate  and  exclusive  behoof:  (8.)  It  was  derived  from  West 
India  property,  which  was  worth  little,  with  no  prospect  of  impro- 
ving, and  every  prospect  of  being  worth  nothing. 

2.  In  reference  to  the  second  point  it  was  fixed  law,  (1.)  Ilat 
such  a  fund  could  not  be  attached  for  debts  of  any  kind  contracted 
before  the  right  to  the  fund  existed :  (2.)  That  it  could  not  be 
attached  for  debts  contracted  even  after  the  right  to  the  fund  odd- 
menced,  unless  these  debts  were  for  fumishii^gs  of  an  alimentary 
kind :  (3.)  That  even  in  regard  to  debts  of  an  alimentary  natare, 
those  contracted  for  the  aliment  of  the  party,  during  any  particuitf 
term,  are  preferable  on  the  allowance  applicable  to  that  term.  There 
was  no  inconsistency  or  hardship  in  holding  that  an  alimentary  food 
might  be  attached  by  creditors  who  may  have  made  furnishings  of 
an  alimentary  nature,  provided  the  annuity  applicable  to  any  par- 
ticular  term  be,  in  the  first  place,  made  available  for  the  aliment  of 
the  annuitant  during  that  particular  term.  This  was  the  prindple 
in  the  case  of  Dick,  22d  Dec.  1676,  M.  10,886^  and  other  cases. 

Here  the  annuity,  instead  of  being  payable  at  the  end  of  each  half 
year,  is  appointed  to  be  paid  in  advance, — the  annuitant  to  receive, 
at  Whitsunday,  the  money  which  was  to  aliment  him  till  the  succeed- 
ing Martinmas.  If  he  did  not  survive  Martinmas,  neither  he  nor 
his  representatives  got  any  more.  If  he  did  survive  Martinmas,  he 
would  then  receive  the  sum  that  was  to  aliment  him  till  the  8o^ 
ceeding  Whitsunday.  One  object  of  this  was  to  enable  him  to  have 
funds  for  purposes  which  did  not  admit  of  credit,  and  which  he  could 
not  otherwise  meet  without  borrowing.  Another  object  was,  to 
give  the  annuitant  the  benefit  of  ready  money  prices. 

The  fund  for  the  aliment  of  the  Earl  and  family,  from  Whitsoo- 
day  to  Martinmas  1834,  had  been  arrested  at  Whitsunday  IdM 
by  creditors  contracting  prior  to  that  date,  and  thus  the  provision 
had  been  intercepted  and  diverted  from  its  intended  purpose.  There 
could  not,  in  such  a  case,  be  a  creditor  who  had  furnished  aliment 
for  the  half  year  to  which  the  annuity  was  specially  applicablei  he- 
cause  that  half  year  had  only  commenced  at  the  date  of  the  arrest- 
ments. If  the  fund  were  carried  ofif,  aliment  could  not  be  procorei 
although  the  fund  was  intended  and  created  for  that  special  par* 
pose.  Had  the  annuity  not  been  payable  in  advance,  the  anaui- 
tant  could  have  got  credit ;  and  those  giving  him  credit  for  ali- 
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mentary  furnishings  during  the  half  year  would  ha7e  been  secure  U  July  1835. 
in  ultimate  payment,  when  the  annuity  for  that  half  year  became     ^^^v^^ 
due,  in  preference  to  the  present  arresting  creditors.     But  the  guehanV^ 
annuity  being  payable  in  advance,  it  was  not  intended  that  the  Rose  and 
annuitant  should  so  live  upon  his  credit,  nor  could  he  so  obtain       ^^^ 
credit.   There  was  the  chance  of  his  dying  before  the  expiry  of  the  The  Earl 
half  year;  or  although  he  might  survive,  still  the  creditors  would  pj^"*^***"" 
have  no  preference  on  the  annuity  applicable  to  the  next  half  year 
over  the  furnishers  for  any  prior  period,  because,  although  the 
furnishers  during  any  particular  half  year  are  preferable  over  the 
annuity  applicable  to  that  half  year,  there  is  no  ground  for  holding 
that  prior  furnishers  are  to  be  ranged  backwards,  in  the  inverse 
order  of  the  dates  of  their  furnishings.     This  principle  requires, 
that  when  the  annuity  is  declared  payable  in  advance,  that  direc- 
tion shall  be  fulfilled,  and  shall  not  be  defeated  by  arrestments  for 
furnishings  during  a  period  to  which  that  particular  fund  is  not  ap- 
plicable.    Furnishers  of  aliment,  during  the  term  from  Whitsunday 
to  Martinmas  1834,  would,  according  to  the  Lord  Ordinary's  note, 
be  preferable  to  those  who  arrested  on  the  term  day,  for  furnish- 
ings made  during  a  period  different  from  that  to  which  the  fund  in 
medio  is  applicable.     This  shewed  that  that  half  year's  annuity  was 
preferable  for  the  specific  purpose  of  that  term's  aliment ;  and  as  the 
annuitant  himself  was  the  only  person  in  a  condition  to  claim  it  for 
that  purpose,  at  the  time  at  which  the  annuity  was  payable,  he  ought 
to  be  preferred. 

But  if  the  competition  commenced  immediately  after  the  day  on 
which  the  annuity  was  payable,  the  annuitant  alone  was  entitled  to 
get  the  fund  for  its  specific  purpose,  unless  he  had  already  contract- 
ed with  some  one  to  furnish  aliment  for  that  half  year.  Such  con- 
tractor would  be  preferable  to  previous  creditors,  at  least  to  the  ef- 
fect of  postponiiig  the  distribution  until  his  contract  should  be  pu- 
rified. Consistently  with  the  will  of  the  testator,  payment  could 
not  be  postponed.  The  arrears  of  annuity  could  only  be  ranked  on 
and  distributed  in  accordance  with  these  principles. 

The  effect  of  the  annuity  being  payable  in  advance  had  not,  as 
stated,  been  argued  before  Lord  Corehouse  in  the  previous  action, 
or  brought  under  the  view  of  his  Lordship  *. 

*  Lord  Corebouse's  interlocutor  and  note  above  referred  to.  The  Lord  Ordinary 
having  beard  counsel  for  the  parties  on  that  part  of  the  record  which  is  closed^ 
and  considered  the  process,  finds*  That  the  late  David  Stewart,  Earl  of  Buchan, 
by  his  trust-settlement,  dated  the  isth  day  of  June  182^,  directed  his  trustees, 
the  raisers  of  this  action,  to  put  the  person  first  in  the  order  of  succession  to  the 
trust  property  in  possession  of  the  house,  garden  and  park  of  Ammondell,  and 
to  pay  to  hioi  an  annuity  of  L.  1500  per  annum;  and  by  a  codicil  to  the  said  trust- 
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^"^V^^    vision  was  not  necessarily  wholly  alimentary,  merely  because  it  is 

BMchan'o^^    declared  to  be  alimentary  in  the  deed  granting  it.     If  it  exceeded 

Rose  and 

Others. 


deed^  dated  the  7th  day  of  May  1828,  the  laid  Earl  declared  that  this  anouity 
of  L.1500  should  be  considered  as  purely  alimeutary,  and  should  not  be  attacfa- 
able  or  arrestable  by  the  creditors  of  the  annuitant :  finds.  That  the  claimaot, 
Henry  David,  the  present  Earl  of  Buchan,  is  the  person  now  entitled  to  these  pro* 
visions,  that  they  are  not  exorbitant,  reference  being  had  to  the  rank  and  circnoi* 
stances  of  the  annuitant,  and  that  no  part  of  the  annuity  is  liable  to  be  attached, 
either  on  the  ground  that  it  exceeds  a  proper  alimentary  fund,  or  that  the  Earl  is 
entitled,  as  is  alleged,  to  certain  property  in  right  of  his  present  wife :  fiadsy  that 
the  diligence  of  the  creditors  for  debts  contracted  to  them  before  the  annuitj  took 
effect  by  the  death  of  the  late  Earl  of  Buchan  is  incompetent^  whether 
debts  were  for  aliment  furnished  to  the  present  Earl  or  otherwise;  dtsmij 
their  claims  in  this  multiplepoinding,  and  decerns;  finds  them  liable  in  the  expen- 
ses of  process,  relative  to  that  part  of  the  discussion  in  which  they  are  coocem- 
ed:  finds.  That  the  annuity  of  L.1500  is  subject  to  arrestment  for  debts  purely 
alimentary,  that  is,  for  food,  clothes  and  lodgings  furnished  to  the  present  Eari 
or  his  family,  of  a  nature  and  to  an  extent  suitable  to  his  rank  and  circamstaoces, 
and  of  dates  posterior  to  the  death  of  the  late  Earl  of  Buchan,  the  truster,  under 
this  condition,  that  the  furnishers  of  each  year  shall  have  a  preference  on  the 
annuity  of  that  year  over  the  furnishers  of  preceding  years,  and  appoints  parties 
to  be  again  heard,  that  these  findings  may,  if  necessary,  be  further  applied. 

Noie, — It  is  clear  that  a  fund  declared  by  the  donor  to  be  alimentary  is  not  at- 
tachable by  creditors  whose  debts  were  contracted  before  the  donation,  unlev, 
perhaps,  it  is  of  an  unreasonable  and  exorbitant  amount.  It  is  equally  certaio 
that  the  provision  for  each  year  may  be  attached  for  aliment  furnished  within  the 
year,  if  suitable  to  the  circumstances  of  the  grantee.  If  so  attached,  it  is  sipplicd 
to  its  proper  purpose,  for  the  convenience  of  the  grantee,  and  to  save  him  from 
the  hardship  which  would  arise  if  he  were  totally  deprived  of  credit,  and  compell- 
ed to  deal  for  ready  money  only. 

But  there  is  room  for  doubt  whether  those  who  furnished  articles  of  aliment, 
and  who  allow  claims  to  lie  over  from  year  to  year,  should  suffer  nothing  frooi 
their  mora,  except  being  postponed  to  the  creditors  who  follow  forth  their  difi* 
gence  within  the  year.   In  the  case  of  the  Countess  of  Caithness,  10th  August 
1757,  Lord  President  Craigie  laid  it  down  as  law,  that  a  creditor,  however  ali- 
mentary, cannot  affect  an  alimentary  provision  for  furnishings  in  a  prior  jear. 
But  other  Judges  thought  that  diligence  within  the  year  only  gives  a  preference 
in  competition  with  the  rest  of  the  creditors;  and  one  of  the  Judges  said,  that  if 
the  President's  rule  was  law,  it  was  in  contradiction  to  common  sense.     Tbe 
Lord  Ordinary  does  not  concur  in  that  remark.    If  claims  for  articles  of  aliment 
are  allowed  to  lie  over,  it  has  a  tendency  to  defeat  altogether  the  object  of  an 
alimentary  provision,  by  holding  out  an  inducement  to  the  grantee  to  persevere  in 
a  course  of  unnecessary  expenditure,  while  it  exposes  him  to  the  danger  of  bdng 
left  destitute  for  a  long  period,  in  consequence  of  the  accumulation  of  arrears. 
But  as  no  decisions  in  support  of  Lord  President  Craigie's  rule  are  to  be  found  in 
the  books,  and  as  tbe  opinion  of  the  other  Judges  has  recently  received  the  sanc- 
tion of  Mr  BelPs  authority,  the  Lord  Ordinary  does  not  consider  himself  at  liberty 
to  restrict  the  diligence  of  the  creditors  to  the  annuity  of  the  years  in  which  tbe 
furnishings  were  respectively  made. 
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what  was  necessary,  in  the  circumstances  in  which  the  party  was  ll  July  1835. 
placed,  for  supporting  him  and  his  fiEunily,  the  excess  was  not  ali-    ^^^V^^ 
mentary.     There  were  in  Britain  incomes  of  L.  1000  per  diem,  yet  ^ch^n^L*^^ 
a  bequest  of  such  a  fortune  could  not  be  effectually  declared  ali*  Rose  and 
mentary  and  unattachable ;  Stairy  iii.  1.  37)  Blackwood,  14th  June  ^''^"' 
1674,  M»  10,300.     That  case  established  that  an  alimentary  fund  Creditorsi' 
was  attachable  for  a  party's  debts,  in  so  far  as  not  necessary  for  his  ^'*^' 
aliment,  and  that  too,  even  though  the  deed  which  formed  hb  sole 
title  to  the  fund  be  qualified  by  an  express  condition  that  the  fund 
should  be  held  as  alimentary. 

In  ascertaining  the  feet  of  an  excess,  all  circumstances  ought  to 
be  considered ;  not  merely  the  rank  of  the  party,  and  the  number  of 
children  depending  on  him,  but  the  amount  of  his  debts  and  of 
funds  derivable  aliunde.  See  Dirleton's  Report  of  Blackwood's 
case.  Here,  debts  to  a  large  amount  were  due,  some  of  them  to 
creditors  from  whom  the  Earl  had  received  aliment  for  supporting 
himself  and  his  family ;  and  a  large  proportion  of  the  annuity,  con- 
sistently with  a  suitable  aliment,  ought  to  be  applied  to  meet  the 
claims  of  those  creditors.  He  had,  besides  the  annuity,  the  family 
residence,  free  of  rent  and  other  charges.  Lady  Buchan's  fortune, 
or,  at  all  events,  the  yearly  produce  of  it,  was  also  available  to  the 
support  of  the  Earl's  numerous  family.  The  Earl  had  previously 
assig^ned  L.700  to  his  creditors ;  and  that  might  afford  a  safe  rule  for 
the  Court,  in  exercising  its  discretion  as  to  the  extent  to  which  the 
fund  ought  to  be  held  necessary  for  alimentary  purposes. 

(2.)  As  to  the  effect  to  which  the  provision  ought  to  be  held  ali- 
mentary. Even  if  the  provision  should  be  held  to  be  wholly  ali- 
mentary, the  only  effect  would  be,  that  it  might  not  be  attachable 
for  debts  not  contracted  for  alimentary  purposes.  But  as  to  debts 
contracted  for  aliment  furnished  posterior  to  the  provision  coming 
into  operation,  the  Earl  is  not  only  entitled,  but  bound  to  apply  the 
provision  in  payment  of  such  debts ;  and  if  he  had  declined  to  apply 
the  provision  to  the  purpose  intended  by  the  donor,  the  law  would 
allow  it  to  be  attached  for  that  purpose.  The  effect  of  destining  a 
provision  to  alimentary  purposes  was  not  to  frustrate  the  rights  ac- 
quired, either  voluntarily  or  judicially,  by  the  furnishers  of  aliment 
to  its  owner  in  satisfaction  or  security  of  such  furnishings ;  but,  on 
the  contrary,  to  exclude  every  other  class  of  the  onerous  creditors 
from  competing  with  creditors  of  that  description,  or  from  claiming 
a  participation  in  a  provision  destined  to  such  purpose. 

All  the  competitors  had  acquiesced  in  the  findings,  in  so  far  as 
they  related  to  the  mode  of  ranking  them  inter  se  in  the  competi- 
tion ;  and  the  interlocutor  was  complained  of  by  the  Earl  only,  who 
sought  the  whole  annuity,  leaving  those  who  had  furnished  aliment 
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11  July  1835.  unpaid.  As  to  the  Earl's  argument  founded  on  the  case  of  IKck, 
it  might  be  remarkedf  (1.)  that  a  provision  granted  for  alimentBry 
purposes  cannot  be  attached  by  creditors  contracting  prior  to  the 
existence  of  the  right,  because  that  right  was  not  a  fiind  of  cre£t 
for  such  alimentary  furnishings ;  and  this  was  all  that  was  decided 
in  the  case  of  Dick^  (see  Gosford's  report) ;  and  (2.)  in  the  compe* 
tition  between  alimentary  furnishers  themselves,  those  are  preferable 
whose  furnishings  were  made  during  the  particular  term  the  instal- 
ment of  which  furnishes  the  subject  of  competition ;  and  to  these 
principles  effect  is  given  by  the  Lord  Ordinary.  The  Earl  could 
not  dispute  the  e£fect  of  his  assignation  of  the  fund  in  payment  of 
his  debts,  or  of  the  diligence  of  his  creditors  for  that  purpose,  on  tie 
pretence  that  the  alimentary  furnishings  for  which  such  debts 
were  owing  were  received  by  him  before  the  particular  instalment 
of  the  annuity  which  was  the  subject  of  competition  had  becoiDe 
payable.  He  is  entitled  to  obtain  furnishings  of  aliment  on  tbe 
credit  of  the  future  instalments,  from  those  who  must  take  the  rak 
of  their  becoming  payable.  Could  he  not  make  future  iDStalments 
a  fund  of  credit,  he  and  his  &mily  might  be  in  starvation  till  the 
arrival  of  the  next  term ;  Countess  of  Caithness,  10th  August  1737; 
Kilh.  Brown,  Sup.  v.  338;  1.  Bell,  130.  Besides,  the  qnesticm 
had  been  settled  by  Lord  Corehouse's  interlocutor,  now  final,  and 
the  Earl  had  at  one  time  assigned  L.700  a-year  to  those  crediton. 
Where  the  whole  of  an  instalment  was  not  required  to  pay  for 
furnishings  of  aliment  made  during  the  time  for  which  it  was  pay- 
able, the  annuitant  himself  could  not  be  entitled  to  insist  on  uplift- 
ing the  surplus,  and  applying  it  to  other  purposes,  and  thereby  to 
defeat  assignations  he  may  have  made  of  it  in  payment  of  prior  ali- 
mentary furnishings,  or  to  frustrate  the  diligence  by  which  it  may 
have  been  attached  for  such  furnishings.  Although  the  fund  had 
been  declared  not  arrestable,  there  was  no  declaration  that  tbe  an- 
nuitant himself  should  not  have  the  power  of  voluntarily  assigning 
it  for  alimentary  purposes.  Clauses  limiting  the  powers  of  ownen, 
more  especially  when  founded  on  by  the  owner  to  defeat  his  onennis 
conveyance,  must  be  stricUy  construed,  and  the  Earl  could  not 
engraft  on  the  deed  a  limitation  not  inserted  by  the  grantor.  The 
circumstance  of  the  provision  being  payable  in  advance  had  nerer 
been  held  to  mean  any  thing  more  than  that  the  annuitant  should 
have  the  benefit  of  a  forehand  payment.  That  circumstance  afford- 
ed no  ground  for  an  inference,  that  in  case  the  annuitant  refitted 
alimentary  furnishings  for  himself  and  family  before  the  arrival  of 
the  time  of  payment,  they  were  to  starve  in  the  meantime  for  the 
want  of  such  necessaries,  rather  than  that  they  should  be  furnished 
on  the  credit  of  a  provision  granted  for  the  purpose  of  providing 
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alimenty  and  which  the  annuitant  had  not  been  prohibited  from  as-  1 1  July  I83& 
signing  in  payment  or  security  of  alimentary  furnishings,  whether    ^^"^V^*^ 
made  before  or  after  the  term  of  payment  Buchwa'^  ^^ 

Rose  and 

Upon  advising  the  cases,  the  Lords  adhered,  reserving  the  ques«  ^^^'"^ 
tion  of  expenses.  Jud^ent. 

Lord  Ordinary,  Jtffrty*  For  Raiser,  i4.  A*  Maconochie,  A,  Monypenny,  W.  S. 
Agent  For  Earl  of  Bucban,  Dean  of  Fae.  (HopcyJ  WNeUlt  Park.  C,  H, 
Miller,  W.  S.  Agent.  For  Creditors,  J,  S.  More,  Rutketfurd,  MankaU, 

Jo,  Andenon,  A.  Murray  jun*    ■        Home  jr  Rote,  W.  S.  IF.  Home,  W.  S.  Jat. 
Moriton,  W.  S.  W,  Fergusoth  W.  S.  Miller  jr  Forbet,  W.  S.  AgenU.       F.  Clerk. 

R. 
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No.  I.  IS^A  March  1835. 

THOMAS  MANSFI£LD»  (Andsbson  and  Gavin's 

TbU6T£E)) 

against 
MAXWELL  AND  Company,  and  aqainst  Thomas  Mansfibld^ 

(Rennie's  Trustee.) 

Sale. — Factor. — Circumstances  in  which  it  was  founds  hy  the  ver^ 
diet  of  a  jury  J  that  com  factors^  in  taking  delivery  of  a  guaniity  o^ 
wlieatj  had  acted  in  the  ordinary  course  of  business^  having  received 
t/ie  wheat  as  a  consignmenty  and  luamg  made  an  advance  to  the 
purchaser  on  the  faith  of  such  consignment 

PROOF.-^The  destruction  if  letters^  stated  to  a  Jury  to  afford  a  fair 
ground  of  presumption  against  the  party  that  the  conienis  had  been 
adverse  to  his  pleas. 

Bankrupt.  —  Vkoof. -^Cireumstances  in  which  it  was  ruledj  L 
T^at  u  bankrupt^  who  was  discharged  subsequently  to  the  raising 
of  an  action  at  the  instance  of  the  trustee  on  his  sequestrated  estate^ 
was  inadmissible  as  a  witness  in  favour  of  the  trustee;  ahdy  2. 
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13  Mar.  1835. 


Mansfield  v. 
Maxwell  & 
Co-  and 
Others. 


Issues. 


Pur8uer*s 
Sutemenk 


TJiat  the  trustee  was  not  entitled  to  prove^  merely  by  his  sedenat- 
book  in  the  sequestration^  that  there  would  be  no  reversion  to  the  haA- 
rupt. 

It  being  admitted^  that  the  pursuer  is  trusti^e  on  the  sequestrated 
estate  of  Anderson  and  Gavin,  late  merchants  in  Leith,  and  that 
the  defender,  Thomas  Mansfield,  is  also  trustee  on  the  sequestrated 
estate  of  the  said  John  Rennie,  and  that  the  defenders,  Max?rell 
and  Company,  are,  and  in  the  months  of  July  and  August  1826 
were,  corn  factors  in  Leith  ; 

Whether,  on  or  about  the  22d  day  of  July  1829,  tjie  said  An- 
derson and  Gavin  sold  to  the  said  John  Rennie  500  quarters  of 
wheat,  or  about  that  quantity  ;  and  whether  it  was  understood  and 
agreed,  that  the  property  of  the  said  wheat  should  not  be  transfer- 
red, and  the  sale  completed,  until  the?  price  was  paid ;  and  whether, 
between  the  dd  and  7th  days  of  August  1829,  and  before  the  said 
price  was  paid,  a  part  of  the  said  wheat,  amounting  to  about  444 
quarters,  was  delivered  to  th^  sai$l  Maxwell  and  Company,  as  agents 
of  the  said  John  Rennie ;  and  whether,  at  the  period  last  aforesaid, 
the  said  John  Rennie  was  insolvent ;  and  whether  the  said  Max- 
well and  Company  wrongfully  retain  (he  said  wheat,  and  are  in- 
debted and  resting  owing  the  pursuer,  as  trustee  aforesaid,  in  the 
sum  of  L.1598,  8s.,  or  any  part  thereof,  with  interest  thereon,  as 
the  price  of  the  said  wheat,  delivered  as  aforesaid  ? 

Whether  the  said  Maxwell  and  Company,  knowing  the  terns 
and  conditions  of  the  said  agreement,  and  that  the  said  price  was 
not  paid,  or  knowing  that  the  said  John  Rennie  was  insolvent, 
took  delivery  of  the  said  wheat,  tmd  wrongfully  retain  the  same, 
und  are  indebted  and  resting  owing  to  the  pursuer,  as  trustee  fore^ 
said,  in  the  said  sum  of  L.1598,  88.,  or  any  part  thereof,  with 
interest  thereon,  as  the  price  of  the  said  wheat,  delivered  as  afor^ 
said? 

Or, 

Whether,  in  taking  delivery  of  the  said  wheat,  the  said  Maxwell 
and  Company  acted  as  corn  factors  in  the  ordinary  course  of  busi- 
ness, having  received  the  said  wheat  as  a  consignment,  and  having 
made  an  advance  to  the  said  John  Rennie  of  the  sum  of  L.2000, 
or  any  part  thereof,  on  the  faith  of  such  consignment  ? 

Cuninghamey  Jbr  pursuer, — His  object  in  taking  these  issues, 
was  to  investigate  a  transaction  betwixt  Anderson  and  Gavin,  and 
John  Rennie,  relative  to  500  quarters  of  wheat,  444  of  which  had 
been  taken  delivery  of  by  Maxwell  and  Company. 
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On  8th  Jaly  1829,  Rennie  offered  verbally  to  purchase  from  13  Mar.  1833^ 
Anderson  and  Gavin  500  quarters  of  Ross-shire  wheat,  at  72s.    ^^"^V^^ 
per  quarter,  provided  the  wheat  weighed  62  lbs.  per  bushel.     The  ^^^^li^' 
offer  was  entertained,  on  the  condition  that  the  wheat  should  be  Co.  and 
paid  for  in  ready  money.      Rennie  communicated  on  the  subject  ^^^''"* 
with  Maxwell  and  Company,  who,  upon  the  8th  or  9th  July,  waited 
on  Anderson  and  Gavin,  and  made  trial  of  the  weight  of  different 
parcels  of  wheat  which  the  latter  had  on  sale,  but  which  proved 
to  be  below  the  stipulated  weight.     Maxwell  and  Company,  upon 
the  11th  July,  wrote  to  Rennie,  that  ^  they  (Anderson  and  Gavin) 

*  seem  to  insist  they  warranted  no  weight,  and  that  if  you  were 
^  not  satisfied  on  inspecting  the  wheat,  the  bargain  was  to  be  void.' 
Anderson  and  Gavin  on  the  same  day  wrote  an  explanatory  letter 
to  Maxwell  and  Company,  stating,  that  *  Rennie  was  not  bound 
^  to  buy  the  wheat,  unless  you  approved  of  the  weight  and  quality  ;* 
and  Anderson  and  Gavin,  upon  the  11th,  also  wrote  to  Rennie, 
that  one  of  them  would  visit  him  on  Monday  following,  *  in  hopes 

*  of  being  able  to  offer  you  grain  on  such  terms  as  may  induce  you 
>  to  buy.'  On  the  I3th,  Anderson  went  and  explained  to  Rennie 
that  his  offer  could  not  be  accepted  of,  on  account  of  the  dieficiency 
in  weight;  but  that  they  were  willing  to  sell,  at  the  same  price,  but 
for  ready  money,  500  quarters  of  wheat,  consigned  to  them  from 
Ross-shire,  though  not  of  the  full  weight  before  stipulated ;  and 
Rennie  agreed  to  come  to  Leith  on  the  15th  to  inspect  the  wheat: 
Upon  the  15th,  Rennie,  after  inspecting  all  Anderson  and  Gavin's 
wheats,  proposed  to  purchase  500  quarters  of  superior  quality; 
lying  in  lofts  behind  their  counting-house ;  but  the  lot  of  wheat 
-asked  by  Rennie  could  not  be  sold,  and  this  renewed  offer  was  not 
accepted. 

Upon  the  16th,  an  order  for  delivery  of  500  quarters  of  wheat 
by  Rennie,  bearing  date  the  8th  July,  was  sent  by  Maxwell  and 
Company  to  Anderson  and  Gavin's  counting-house.  Andersori 
went  and  informed  Marshall,  a  partner  of  Maxwell  and  Company; 
that  they  were  not  at  liberty  to  sell  the  particular  lot  which  Rennie 
wanted,  and  that  no  wheat  would  be  delivered  till  the  cash  was  paid ; 
to  which  Marshall  answered,  that  Maxwell  and  Company  were  placed 
in  an  awkward  situation,  as  Rennie  had  drawn  on  them  to  account 
Whereupon  Anderson  told  him  on  no  account  to  accept  the  bill,  or 
advance  money  on  account  of  any  wheat  which  might  be  sold  by 
Anderson  and  Gavin  to  Rennie,  as  none  could  be  delivered  till  the 
cash  was  paid.  Marshall  promised  to  write  to  Rennie;  and  Ander* 
son  and  Gavin  were  led  to  suppose  that  no  bill  had  been  accepted; 
and  they  did  not  then  comply  with  the  order  of  delivery. 

Upon  the  same  day,  (16th  July,)  Anderson  and  Gavin  wrote  to 
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)3  Mar.  1835.  Rennie,  (in  the  view  of  his  still  buying,  for  ready  money,  500  qoar- 
lers,  thoagh  not  of  the  full  weight  before  specified,}  and  hegg&i  be 
would  .pay  them  the  needful  at  an  early  day,  or  hand  them  an  o^ 
der  on  Maxwell  and  Company ;  thus  announcing  to  Rennie,  dial 
th^  wheat  thea  in  treaty  for  was  to  be  sold  for  ready  money.  Up- 
on the  20th,  Marshall  met  Anderson,  and  asked  if  they  had  heaid 
from  Rennie ;  to  which  he  replied  in  the  negative.  Anderson  tko 
asked  if  Maxwell  and  Company  had  accepted  Ronnie's  bill,  and 
(Marshall  replied,  that  they  had  been  enabled  to  do  so  from  <  otber 

*  motives;'  alluding,  as  Anderson  believed,  to  other  consignments  on 
•Rennie's  account.  Upon  the  20th,  Anderson  and  Gavin  recdved 
b  letter  from  Rennie  of  that  date,  bearing,  that  <  I  understood  tk 

*  AOO  quarters  of  wheat,  which  I  gave  Maxwell  and  Company  an 

*  order  for,  was  to  be  drawn  for  at  three  months.     With  regard  to 

*  Maxwell  and  Company,  I  take  no  money  in  advance,  as  they  lay 

*  already  out  of  a  good  deal  on  other  lots ;' — from  \diich  Andasoo 
jmd  Gavin  understood  that  Maxwell  and  Company  had  come  on- 
der  no  advance  on  the  security  or  prospect  of  the  500  quartets. 

Upon  the  22d  July,  Marshall  waited  on  Anderson  and  Gavin,  anl 
offered,  in  behalf  of  Rennie,  to  take  500  quarters  of  their  Ross-stiire 
wheat,  at  the  price  formerly  proposed,  but  without  reference  to 
weighty  and  would  pay  cash  for  the  same.  This  was  agreed  to,  and 
they  wrote  to  Rennie  on  the  same  day,  that  *  since  Mr  Marshall  io- 

*  formed  us  yon  are  quite  agreeable  to  pay  the  cash  for  the  5W 
^  quarters  of  wheat,  we  shall  take  advantage  of  your  kind  offer.    We 

<  have  lai|fe  payments  on  Thursday  next,  (the  30th,)  and  willreqoire 

<  the  needful  then.     If  agreeable  to  this,  the  wheat  will  be  delivered 

<  to  Maxwell  and  Company.*  Thursday,  the  SOth,  was  thus  the  day 
fixed  for  delivery  of  the  grain,  and  payment  of  the  price  in  cask 
On  the  same  day,  (22d,)  Maxwell  and  Company  wrote  to  Rennie^ 

*  Please  to  write  to  Anderson  and  Gavin,  that  you  will  settle  witk 

*  them  in  money  in  two  or  three  weeks,  and  desire  them  to  hanl 

<  us  over  the  500  quarters  of  wheat.    We  must  humour  these  peo* 

<  pie.  London  looks  healthy  to-night,  and  all  will  go  right'  Tlil 
letter  was  not  entered  by  Maxwell  and  Company  in  their  lette^ 
book.  The  correspondence  on  the  22d  the  pursuer  considered  al- 
most  conclusive  of  the  cause.  Upon  the  23d,  Rennie  wrote  to  An- 
derson and  Gavin,  that  <  he  would  either  g^ve  the  whole  money)  or 

*  gpreater  part,  by  the  time  you  mention ;  and  at  latest,  the  whole 

<  will  be  paid  in  fourteen  days.' 
Rennie  was  hopelessly  insolvent  at  the  time  the  wheat  was  set 

apart  for  him.  By^  the  Ist  of  August  seven  of  his  bills  had  been 
dishonoured.  On  the  1st  August,  Rennie  left  Scotland  to  avoid 
the  diligence  of  his  creditors,  and  he  informed  Maxwell  and  Coio* 
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pany  previously  of  his  intention.     Yet,  after  this,  they  took  deli-  13  Mw.  I8SS. 
very  of  the  wheat  betwixt  the  3d  and  the  7th  August*     Rennie     ^*^y^^ 
returned  to  Phantassie  on  the  12th  August,  and  on  the  l8th  inti-  ^jfrifand 
mated  that  he  must  stop  payment,  Co.  and 

Aqderson  and  Gavin  applied,  in  the  first  instance,  to  the  J.  dge-  ^^^'*' 
Admiral  for  redelivery  of  the  grain,  but  had  been  afterwards  ad- 
vised to  raise  the  present  action. 

The  conclusion .  the  Jury  would  arrive  at,  under  the  direction  of  PuKuer*t 
the  Bench,  was,  that  if  this  was  a  sale  for  ready  money,  and  if  Max-  ^^"** 
well  and  Company  knew  the  terms  of  the  bargain,  the  prq)erty  had 
not  been  duly  transferred.  If  Maxwell  and  Company  did  not  tell 
Anderson  and  Gavin  that  they  meant  to  make  an  advance  upon  the 
wheat,  and  yet  ui^ed  Rennie  to  promise  Anderson  and  Gavin  an 
early  payment  in  cash,  and  afterwards  took  delivery  in  the  know- 
ledge of  Ronnie's  insolvency,  Anderson  and  Gavin  had  been  de- 
ceived into  the  bargain,  and  were  entitled  to  restitution. 

He  produced,  1st,  Record ;  2d,  Correspondence  betwixt  Ander-  Punuer's 
son  and  Gavin,  Maxwell  and  Company,  and  Rennie ;  3d,  Accounts  ^^i^^<^* 
betwixt  Maxwell  and  Company  and  Rennie,  in  1829. 

John  Anderson^  partner  of  Anderson  and  Gavin,  having  been 
called, — 

Dean  of  Faculty  objected — Anderson  and  Gavin,  with  whom  the  Objection. 
transaction  took  place,  instituted  proceedings  thereon  against  the  de- 
fenders in  the  Court  of  Admiralty,  in  August  1829.  Thereafter, 
on  the  bankruptcy  of  Anderson  and  Gavin,  the  present  action  was 
raised  by  Mr  Mansfield,  as  trustee  on  their  estate,  in  February  1830. 
It  is  said  that  Anderson  and  Gavin  have  since  then  been  discharged 
in  December  1831 ;  and  it  is  also  said  that  there  is  no  revertion  to 
the  bankrupts,  and  consequently  that  they  have  no  interest  in  the 
issue. 

I.  It  does  npt  appear  that  there  is  no  reversion,  or  that  there 
will  be  none.  The  only  evidence  tendered  on  that  subject  is  the 
sederunt-book,  (or  rather  a  certified  duplicate  of  it,)  of  Anderson 
and  Gavin's  sequestration,  kept  and  made  up  by  the  pursuer  him- 
self, during  the  dependence  of  the  present  action.  That  book  it- 
self will  not  prove  the  alleged  &ct  in  a  question  with  the  present 
defenders,  who  are  not  here  as  creditors  of  Anderson  and  Gavin, 
and  are  not  parties  in  the  sequestration.  There  is  no  evidence  of 
the  accuracy  of  the  sederunt-book,  or  of  the  correctness  of  the  pro- 
ceedings, states,  or  of  their  true  result  The  pursuer  does  not  of- 
fer to  prove  these  things  by  any*  person  who  has  gone  over  the  se- 
derunt-book, and  examined  the  vouchers  and  documents,  ii)  order  to 
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13  Mar.  1835.  ascertain  the  accuracy  of  the  states  and  entries.    The  offer  to  proie, 
^^""^V^^    by  a  clerk  of  the  pursuer,  that  the  book  is  ex  fiide  regular,  ot  ii 
Maxwelt  and  Consistent  with  itself  does  not  supply  the  want 
Co.  and  IL  The  discharge  of  the  bankrupts  was  confessedly  not  obtained 

till  long  after  the  present  action  was  in  dependence.     Henee^ 

Istj  The  sederunt-book  was  in  great  part  made  up  during  that 
time. 

2df  The  bankrupts  had  unquestionably  an  interest  in  the  actioo 
when  it  was  raised,  and  while  it  was  in  progress, 

Qdf  Being  incompetent  witnesses  when  the  action  was  raised,  tnd 
during  its  progress,  the  discharge  by  the  creditors  to  them,  peDdiog 
the  action,  will  not  make  them  competent  witnesses  for  the  crediton^ 
in  order  to  increase  the  fund  which  those  creditors  are  to  receife. 

III.  Notwithstanding  their  discharge,  the  bankrupts  have  still u 
interest  to  enlarge  the  fund  for  payment  of  their  creditors. 

IV.  It  does  not  appear  that  the  action  raised  by  the  bankrii]rti 
themselves,  before  their  failure,  has  yet  been  brought  to  an  eni 

Skene  answered^  and  referred  to  the  sederunt-books  in  AndenoD 
and  Gavin's  sequestration ;  called  Robert  Spottiswoode,  clerk  to  Mr 
Mansfield,  the  pursuer,  to  prove  that  the  sederunt-book  was  regu- 
larly kept,  and  that  the  states,  minutes  and  other  entries  therdni 
shewed  that  there  was  neither  any  reversion,  nor  the  most  reisote 
chance  of  any  reversion,  to  give  Mr  Anderson  or  Mr  Gavio  any 
interest  in  th^  present  question. 

Dean  of  Faculty, — Mansfield's  own  sederuat-book  and  states  cui- 
not  be  evidence  in  his  own  favour.  As  to  parole  proof  by  Main- 
field's  clerk,  that  he  has  gone  over  the  book,  and  has  found  h 
•correct,  I  admit  the  book  shews  what  is  contained  in  it,  but  it  caa 
prove  nothing  in  favour  of  the  party  keeping  it.  The  pursuer  sbooU 
have  had  an  accountant  to  examine  into  the  whole  state  of  the  bank* 
rupt's  affairs,  all  the  vouchers,  &c.  to  shew  the  extent  of  fnodi^ 
debts,  &c.  by  competent  evidence.  The  sederunt-book  is  the  efi- 
dence  and  document  of  himself  and  the  creditors,  made  up  after 
this  litigation  commenced.  In  Ferrier  v.  Graham,  the  point  as  to 
examining  the  bankrupt  was  not  before  the  Court. 

Lord  President. — (1.)  Mansfield  cannot  prove  this  by  his  ova 
book ;  but  (2.)  Anderson  has  an  interest  in  enlaiig^ng  the  fund  ftr 
payment  of  his  creditors,  and  is  therefore  objectionable ;  and  (3.)  I 
find  that  he  has  been  discliarged  since  the  raising  of  the  action^ 
^hich  makes  the  objection,  if  possible,  stronger. 

WiUiam  Gavin,  the  other  partner,  was  rejected  on  the  sane 
gpround. 

Archibald  Hill  Bonnie,  merchant,  Inverness,  had  a  grain  traoa- 
action  with  Anderson  and  Gavin  in  1829.     Was  in  their  ooonting 
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boose  on  16th  July  1829,  when  an  order  for  delivery  was  brought  13  Mar.  Idas. 
by  Maxwell  and  Company's  clerk,  which  he  understood  to  be  an    ^^"^V^^ 
order  by  John  Rennie  for  600  quarters  of  wheat  on  Anderson  and  MwW/'and 
Gavin.    Anderson  told  the  clerk  he  could  not  deliver  the  grain  till  Co.  and 
he  had  seen  John  Rennie,  and  arranged  about  it.     Witness  would  ^^^^"' 
not  accept  a  bill  against  a  consignment  until  the  grain  had  been  Punuei's 
actnaUy  delivered,  or  the  bill  of  lading  transferred.     It  is  not  in  the  ^^*^«"«®' 
usual  course  of  business  to  do  so. 

Cross-^exan^inetL — Had  some  wheat  in  Andekison  and  Cravin's  lofts 
in  July  1829,  upon  the  joint  account  of  Anderson  and  Gavin  and 
himself.  When  the  order  was  brought  by  Maxwell  and  Company's 
clerk,  Anderson  and  Gavin  did  not  tell  him  the  transaction  with 
Rennie  covered  some  of  his  (the  witness's)  own  wheat  Had  letters 
from  Anderson  and  Gavin  about  his  wheat  when  he  returned  home. 
They  did  not  render  the  account*sales  to  him  as  a  ready-money  sale 
of  his  wheat,  or  any  part  of  it  He  believed  it  to  be  a  sale  on  credit 
Anderson  and  Ciavin  charged  him  a  del  credere  commission  for  gua- 
ranteeing it  as  a  sale  on  credit  He  was  not  told  at  the  time,  and 
was  not  informed  till  lately,  that  Anderson  and  Gavin  had  bought  any 
part  of  his  wheat  themselves.  Is  it  customary  for  a  consignee  of  gprain  ~ 
to  take  the  grain  on  his  own  account,  when  he  is  selling  at  a  del 
credere  commission  ?  I  think  it  might  be  done ;  at  the  same  time  I 
have  not  had  any  experience  of  such  a  mode  of  dealing.  I  should 
consider  it  fair  if  he  gave  the  market  price.  Anderson  and  Gavin 
were  under  considerable  advances  at  the  time.  Could  they  take  del 
credere  commission,  if  they  were  merely  taking  credit  to  themselves, 
being  under  an  advance  ?  I  cannot  answer  that  question ;  but  cer- 
tainly, in  my  case,  they  had  a  right  to  charge  del  credere  commis- 
sion, provided  they  sold  it  at  the  usual  credit 

Scheme  of  division  in  sederunt-book  in  Ronnie's  sequestration 
produced.  Extracts  read  to  prove  that  several  bills  had  been  dis- 
honoured in  July,  and  early  in  August  1829. 

No  appearance  was  made  for  Mr  Mansfield,  as  trustee  on  Ron- 
nie's estate,  and  also  defender  in  the  action. 

Dean  of  Faculty* — The  transaction  in  question  commenced  in  Defenders* 
this  way:  On  25th  June  1829,  Rennie  purchased  708  quarters  of  Statement. 
Riga  oats  from  Anderson  and  Gavin.  In  payment  of  the  price, 
t&ey  drew  a  bill  at  three  months  upon  Rennie,  and  inclosed  it  for 
his  acceptance,  in  a  letter  dated  2d  July.  In  a  postscript  to  that  letter 
they  added,  <  Will  you  not  venture  on  a  cargo  of  Ross-shire  wheat  ? 
The  letter  contained  no  allusion  to  a  ready-money  payment.  Upon 
8th  July,  Rennie  informed  Maxwell  and  Company  he  had  purchas- 
ed 500  quarters  of  wheat  from  Anderson  and  Gavin,  and  offered 

2h2 


8 


DECISIONS  OF  THE 


No.1. 


Mao&6eld  t;. 
Maxvfrell  and 
Co.  and 
Others. 

Defenders* 
Statement. 


13  Mar.  1835.  to  coDSign  it  with  them,  requesting  an  adrance  on  the  security  of 
the  wheat,  which  they  reluctantly  agreed  to.  Rennie,  on  the  same 
day,  gave  them  this  order  on  Anderson  and  Gavin  for  delivery: 

<  Liniariy  6tk  July  1 829.     Deliver  to  the  order  of  Maxwell  asd 

<  Company  500  quarters  of  wheat,  weighing  about  62  IW  On 
examining  the  wheat  next  day,  witli  a  view  to  taking  delivery,  it 
was  found  to  weigh  under  60  lbs.;  and  they  declined  to  take  delivery, 
and  intimated  this  to  Rennie  by  letter,  on  the  same  day,  and  tliat 

<  we  cannot  take  delivery  until  we  hear  from  you  onisthe  subject.' 
In  consequence  of  this  delay  to  take  delivery,  Anderson  and  Gavin 
wrote  to  Maxwell  and  Company,  and  to  Rennie,  on  the  11th;  and 
upon  the  i2th  Rennie  wrote  to  Maxwell  and  Company,  that '  I 

*  bought  the  wheat  out  and  out.'    '^  However,  I  should  not  wish  to 

<  have  any  laii[  about  it ;  therefore,  they  should  turn  it  four  times,  as 

*  they  say,  in  a  fortnight,  weigh  62  or  63  lbs.,  and  give  me  a  cast 

*  with  it.  This  is,  I  think,  too  fair  an  offer.'  On  tiie  13th  Rennie 
examined  Anderson  and  Gavin's  wheat,  and  selected  500  quarters, 
with  which  he  was  satisfied.  Maxwell  and  Company,  on  the  same 
day,  granted  their  acceptance  to  Rennie  for  L.2000,  payable  at 
three  months,  which,  besides  the  value  of  the  500  quarters  of  wheat, 
included  the  price  of  1200  quarters  of  oats  delivered  on  Rennie's 
account.  Rennie's  letter  of  acknowledgment^  dated  the  15tfa,  proves 
that  the  advance  was  made  on  the  wheat,  and  that  the  bill  was  ac- 
cepted against  that  wheat.  Upon  the  16th,  Anderson  and  Gaiia 
wrote  to  Rennie,  ^  We  were  disappointed  not  meeting  you  at  the 

*  Cross  yesterday,  to  ask  when  you  wished  to  take  delivery  of  the 

<  wheat;'  which  shews  the  bargab  had  before  that  been  completed; 
and  they  added,  *  and  also  to  mention,  that  as*  it  is  not  likely  to  in- 

*  convenience  you,  it  would  be  doing  us  a  favour  to  pay  the  need- 

<  ful  at  an  early  day.'  This  is  the  first  time  a  cash  payment  was 
hinted  at.  Anderson  and  Gravin  hesitated  to  deliver  the  wheat,  un- 
til they  received  an  answer  to  their  letter  of  the  16th  to  Rennie; 
and  accordingly  Maxwell  and  Company  wrote  to  Rennie  on  Uie  SOth, 
a  letter  which  is  important,  as  shewing  they  had  accepted  the  bill 
against  this  wheat     They  wrote,  ^  We  have  called  repeatedly  on 

<  Anderson  and  Gavin  for  the  500  quarters  of  wheat,  against  which 

<  we  gave  you  our  acceptance ;  but  at  present  they  decline  giving 

*  us  any  part  till  they  hear  from  you.'  This  letter  appareody 
called  forth  Rennie's  to.  Anderson  and  Gavin  of  the  same  date,  in 
which  he  writes,  ^  I  understood  the  500  quarters  of  wheat  I  gave 

<  Maxwell  and  Company  an  order  for,  was  to  be  drawn  for  at  three 
^  months.' 

On  the  22d  July  Maxwell  and  Company  saw  Rennie,  when  he 
informed  them  he  understood  the  wheat  was  to  be  paid  by  a  bill  at 
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three  months ;  but  that  he  was  willing  to  pay  cash  in  two  or  three  Id  Mar.  if. 35. 
weeks.     Maxwell  and  Company  stated  the  import  of  this  conversa-    ''••^v^^ 
tion  to  Anderson  and  Gavin,  who  wished  to  have  it  in  writing  from  i^^xweU  and 
Rennie;  and  Maxwell  and  Company  in  consequence  wrote  to  Rennie,  Co.  and 
requesting  him  to  write  to  Anderson  arid  Gavin,  that  he  was  to     ^^^' 


settle  with  them  in  money  in  two  or  three  weeks.     Upon  the  t22d  Defenders* 
also,  Anderson  and  Gavin  wrote  to  Rennie,  *  Since  Mr  Maxwell  ®****"°*"*- 

*  tells  us  you  are  quite  agreeable  to  pay  cash,  we  shall  take  advan- 

*  tage  of  your  kind  offer ;'  and  in  consequence  of  these  letters,  Rennie 
wrote  to  Anderson  and  Gavin,  on  the  2Sd,  ^  I  should  be  sorry  to 
^  put  you  about  in  discounts,  and  shall  either  give  the  whole  money, 

<  or  the  greater  part  of  it,  by  the  time  you  mention.'  After  this, 
when  Maxwell  and  Company  were  proceeding  to  take  delivery  of 
wheat,  a  difference  arose  between  them  and  Anderson  and  Gavin, 
in  regard  to  the  wheat  which  Rennie  had  selected ;  which  difference 
led  to  a  correspondence  betwixt  the  parties,  which  indicated  no 
want  of  confidence  in  Rennie,  on  the  part  either  of  Anderson  and 
Gavin,  or  of  the  defenders. 

Maxwell  and  Company  had  no  knowledge  or  suspicion  of  Rennie's 
insolvency.  He  had  a  sale  of  cattle  on  the  27th  and  28th  July,  to 
the  extent  of  between  L.  10,000  and  L.  11, 000.  He  did  not  leave 
Scotland  on  1st  August,  with  their  knowledge,  to  avoid  the  diligence 
of  his  creditors ;  for  he  wrote  to  them,  on  the  SOth  July,  <  I  have 

*  some  thoughts  of  going  South,  perhaps  as  far  as  London.'  To  which, 
in  writing  to  Rennie  on  the  13th  August,  in  answer,  they  said,  <  We 

<  observe  your  intention  of  proceeding  South,  which,  at  this  critical 
'  season  for  the  crops,  cannot  fail  to  be  productive  of  benefit,  from 

<  the  useful  information  which  you  will  acquire ;'  and,  after  that, 
they  were  aware  Rennie  had  gone  to  England  in  the  course  of  his 
business.  The  dishonour  of  the  bills  alluded  to  was  not  known 
beyond  the  banks.  On  the  contrary,  Rennie  continued  in  good  cre- 
dit down  to  the  declaration  of  his  insolvency. 

Maxwell  arid  Company  shewed  no  impatience  to  get  delivery  of 
the  wheat.  Anderson  and  Gavin  gave  them  all  the  grain  they 
wanted  when  Rennie  was  away,  without  scruple.  They  took  deli- 
very of  200  quarters  on  the  3d  August;  but  being  engaged  with 
other  matters,  did  not  take  delivery  of  more  till  the  6th,  when  244 
quarters  in  addition  were  delivered,  making  in  all  444  quarters. 
■The  remaining  56  quarters  they  would  not  accept,  being  dissatisfied 
with  the  quality. 

Maxwell  and  Company,  as  corn-factors,  are  not  in  the  practice 
of  divulging  the  extent  of  advances  which  they  may  have  made  on 
the  credit  of  grain  consigned  to  them ;  and  accordingly  did  not  in- 
form Anderson  and  Gavin  they  had  come  under  acceptances  to  Ren- 
nie, on  the  credit  of  the  wheat  purchased. 
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13  Mar.  1835.      Anderson  and  Gavin  went  to  Pbaotassie  after  Rennie's  reton, 
and  got  up  the  whole  letters  which  they  had  written  to  him  in  tlic 
course  of  this  transaction.     Some  of  thoee  letters  had  been  recoTend 
under  a  diligence;  others  were  destroyed  by  Anderson  and  Gavisi 
as  admitted  in  Anderson's  deposition.    *  Two  or  three  letten  be* 
sides  those  already  produced  were  written  to  Rennie  by  the  de- 
ponent or  his  partner,  urging  payment  of  the  proceeds  of  dii 
wheat  in  question,  the  instant  he  returned  from  Londcm;  tbt 
these  letters  were,  at  the  request  of  Anderson  and  Gavin,  retoned 
to  them  by  Mr  Rennie  after  his  failure,  and  destroyed  by  thcoi 
lest  the  perusal  of  them  by  others,  and  the  strong  terms  in  whkh 
they  urged  payment  of  the  money,  might  affect  the  credit  of  An* 
derson  and  Gavin.'     No  copies  of  these  letters  bad  been  entered 
in  their  letter-book. 

Why  did  Mansiield  not  appear  also  as  trustee  on  Rennie's  e8lite» 
fraud  being  alleged,  and  restitution  from  that  estate  claimed? 


Defenders' 
Pleas. 


Defenders* 
Evidence. 


As  there  was  a  direct  charge  of  fraud,  the  defenders  would  kii 
evidence;  but  (1.)  no  motive  had  been  assigned  for  the  fraud.  If 
they  had  not  come  under  advance,  where  was  the  motive  to  eonunit 
fraud  ?  If  they  were  under  advance,  they  were  entitled  to  take  d^ 
livery.  (2.)  Knowledge  of  Rennie's  insolvency  by  Maxwell  and 
Company  had  not  been  proved  in  terms  of  the  issue.  In  Gnbaa 
and  Ferrier,  the  Lord  Chief-Commissioner  had  stopped  the  cmP) 
knowledge  not  having  been  proved.  (3.)  Knowledge  of  this  being 
a  ready-money  bargain  had  not  been  proved.  (4.)  There  was  boos 
fides,  and  compliance  with  the  ordinary  course  of  business,  in  Max- 
well and  Company  taking  delivery ;  for  they  had  made  advances  on 
the  faith  of  this  wheat,  and  knew  nothing  of  Rennie's  insoivencf. 
(5.)  The  destroying  of  letters  by  Anderson  and  Gavin  was  soi- 
picious.  Lord  Brougham,  in  a  late  case,  reversed  the  decision  tl 
i\^  Court  of  Session,  holding  that  tlie  destrucdon  of  a  single  letter 
by  a  trustee,  (though  alleged  to  be  unimportant,)  raised  every  pre- 
sumption against  him. 

David  Jo.  Sommervail^  corn-factor  in  Leith,  was,  prior  to  16S9) 
in  the  house  of  Maxwell  and  Company.  Was  bookkeeper  in  I839r 
and  left  them  in  1833.  Their  transactions  with  John  Rennie  con- 
menced  in  1828.  He  lias  recently  looked  over  the  correspoodeaee 
in  that  year.  (Here  Maxwell  and  Company's  letter-book  and  a^ 
counts  for  1828  and  1829  were  put  in.)  There  were  various  a^ 
ceptances  in  1828  and  1829  by  Maxwell  and  Company  to  Reamt^ 
against  consignments  of  grain  in  their  bands.  (Narrates  the  tnuui^ 
tions  in  1829.)  The  bill  for  L.2000  was  accepted  in  July.  Knev 
of  it  on  the  2  let  July.     Knew  of  the  delivery  of  the  wheat    F*** 
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wbat  I  saw  and  knew,  believed  the  L.SO00  bill  was  accepted  13  Mar.  1835. 
against  this  wheat)  and  some  oats  of  Ronnie's.     Believed  this  be-    ^^*<^v^^ 
fore  the  wheat  was  delivered.    Did  not  know  at  the  time  the  order  Maxwell  & 
of  delivery  had  been  received.     The  difference  betwixt  the  value  Co.  and 
of  500  quarters  of  wheat,  at  the  weight  of  60  lbs.  and  at  the  weight       ^^' 


of  62  lbs.  per  bushel^  and  the  price  73s.  per  quarter,  is  above  L.57*  Defenders' 
Knew  that  Maxwell  and  Company  objected  to  some  of  Anderson  ^^  ^"^^* 
and  Gavin's  wheat  as  not  of  adequate  weight  There  was  no  hur- 
ry in  taking  delivery.  Did  not  detect  any  distrust  of  Rennie  be- 
fore his  return  from  London.  About  60  quarters  of  the  wheat  were 
rejected.  It  was  a  little  imprudent  advancing  before  getting  de- 
livery. 

Cra$$*examinedn  It  is  not  in  the  ordinary  course  of  business  to 
make  advances  on  grain  before  delivery,  unless  there  be  perfect  con- 
fidence in  the  party. 

George  Glen  was  porter  to  Maxwell  and  Company  in  1829. 
They  got  wheat  from  Anderson  and  Gavin  that  year.  Was  en- 
gaged in  meting  the  wheat  Was  there  when  the  delivery  was 
stopped.  He  was  desired  to  weigh  a  bushel,  and  he  reported  the 
weight  Sommervail  retired  for  a  little,  and  then  came  back  and 
told  him  the  wheat  would  not  stand  weight 

Anderson  and  Gavin's  delivery-book,  receipt-book,  waste-book, 
journal  and  invoice-book  put  in. 

Arcliibald  Todrick,  writer,  and  agent  for  Bank  of  Scotland  at 
Haddington.  Has  done  business  for  Rennie.  Attended  his  sale 
in  the  end  of  July  1829,  the  amount  of  which  was  above  L.  10,000. 
The  cattle  were  not  all  taken  away.  Discounted  two  bills  for  John 
Rennie  on  2dth  July ;  one  per  L.440,  John  Rennie  on  Peter  Ren- 
nie, the  other  for  L.d00,  on  which  John  Rennie  was  indorser.  The 
first  bill  was  discounted  on  John  Ronnie's  credit  Understood 
Rennie  was  going  to  England  to  look  at  the  state  of  the  crops. 

Cross-examined,  Does  not  know  if  the  bills  were  cattle  bills. 
There  were  no  written  articles  of  roup.  According  to  verbal  arti- 
cles, purchasers  might  allow  their  cattle  to  remain,  but  bound  to 
grant  bills  first 

Robert  Sievensonf  farm-overseer  at  Whitelaw,  was  clerk  or  ma- 
nager for  Rennie  in  1829,  conducted  his  sales,  and  frequently  took 
his  bills  to  be  discounted.  During  Ronnie's  absence  in  London, 
carried  on  the  business  as  usual.  Had  no  notion  at  that  time  of  his 
fedlure  being  at' hand.  Rennie  said  he  was  going  to  England,  to 
look  after  some  grain  he  had  in  London,  and  to  see  whether  he 
oould  make  sales.  Rennie  used  to  go  frequently  to  London.  Re- 
collects of  a  transaction  about  a  purchase  of  cattle  at  Tyninghame. 
I  got  delivery  of  the  cattle  after  Rennie  went  to  London,  and  did 
not  pay  the  price  when  I  got  them.     A  number  of  the  purchasers 
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13  Mur. )  835.  at  Renme's  sale  allowed  their  catUe  to  remain.  Some  of  them  U 
granted  bills.  The  amount  of  the  sale  was  between  L.  10,000  tad 
L.  11,000.  Rennie  discounted  a  number  of  the  cattle  bilk,  totke 
extent  of  several  thousand  pounds,  and  paid  a  number  of  bilis  be- 
fore he  went  to  London.  I  remember  some  bills  were  returned  on 
Rennie  from  Glasgow,  in  consequence  of  Scoular's  fiulure,  to  tiie 
extent  of  between  L.ldOO  and  L.2000.  They  were  bills  whkk 
Scoular  should  have  paid,  and  Rennie  took  them  up. 

It  was  found  by  several  other  witnesses  who  sold  cattle,  and  dii- 
counted  bills  for  Rennie,  that  his  credit  was  good  op  to  the  ib- 
nouncement  of  his  insolvency. 


Mansfield  v« 
^I  ax  well  & 
Co.  and 
Others. 

Defender! 
Evidence. 


Reply. 


Opinion  of 
Court. 


'  Skenej  in  reply,  argued  generally,  that  there  was  no  fonndatkB 
whatever  for  the  imputations  which  had  been  cast  upon  his  dienti; 
that,  on  the  contrary,  it  was  plain  that  they  had  been  most  groadf 
defrauded  by  Rennie ;  that  this  act  of  fraud  on  the  part  of  Rennie 
was  clearly  done  at  the  instigation  of  Maxwell  and  Company}  n 
was  clear  from  their  letter  to  Rennie,  already  referred  to;  thattherl 
was  thus  fraus  dans  causam  oontractui  throughout ;  but,  indepen- 
dently of  this,  it  was  clear  that  the  delivery  of  the  wheat  was  msde 
entirely  upon  the  faith  of  Rennie's  promise  of  immediate  paymeoti 
to  which  promise  Maxwell  and  Company  were  manifestly  parties; 
and  it  was  thus  clearly  a  condition  suspensive  of  the  transference, 
so  that  Maxwell  and  Company  were  never  in  tiiulo  to  retain ;  tha^ 
in  regard  to  Mansfield,  it  was  manifest  he  could  have  no  bterert 
whatever,  in  his  character  of  trustee  on  Rennie's  estate,  in  the  d^ 
fence  oh  the  other  side ;  that,  if  the  pursuers  should  succeed,  Max- 
well and  Company  would  rank  upon  Rennie's  estate  for  the  debt 
against  which  they  had  attempted  to  retain.  On  the  other  hand, 
if  the  right  of  Maxwell  and  Company  should  be  sustained,  then,  ^ 
course,  the  pursuers  would  be  entitled  to  rank  upon  Rennie's  estate 
for  the  price. 

Lard  President — You. are  called  on  to  determine  upon  a  baigaio 
between  these  parties,  made  in  the  loosest  manner  I  have  everaeea. 
There  is  no  original  missive  between  them.  Anderson  and  Gafia 
don't  make  an  offer  to  Rennie ;  but  it  seems  to.  be  a  mere  off-hana 
transaction :  No  offer  on  the  one  hand,  or  acceptance  on  the  other. 
The  nature  of  the  original  bargain  does  not  appear  at  all.  On  toe 
contrary,  there  b  every  reason  to  believe  that  it  n^as  a  bargain  at 
the  usual  credit;  at  least,  it  is  pleaded  that  this  was  Rennies 
understanding,  because  there  is  some  evidence  of  his  intention  to 
make  payment  at  an  early  day ;  but  this  early  payment  seems  to 
have  been  rather  in,  the  way  of  a  favour.  Under  the  cxrcumatances 
I  have  now  stated,  it  will  be  necessary  that  I  should  leave  tfan  case 
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a  great  deal  to  you.     I  therefore  think  the  issue  is  not,  what  was  13  Mar.  1935. 
the  original  bargain,  but  whether,  on  or  about  *  the  22d  July  1829,    ^^*^V^^ 

<  Anderson  and  Gayin  sold  to  John  Rennie  500  quarters  of  wheat,  ^]|^e^^^^' 

*  or  about  that  quantity ;  and  whether  it  was  understood  and  agreed  Co.  aod 

<  that  the  property  of  the  said  wheat  should  not  be  transferred,  ^*''^^ 

<  and  the  sale  completed,  until  the  price  was  paid  ?   No  doubt  this  Opinion  of 
may  have  been  stated  with  reference  to  the  discount,  and  a  pay-  ^^"'^* 
ment  within  eight,  ten,  or  fourteen  days  may,  in  one  sense  of  the 

word,  be  called  a  ready-money  payment  But  still  even  th&t  credit 
18  of  a  more  unlimited  kind  than  when  a  bill  is  taken ;  because,  if  it 
is  a  credit  for  three  months  with  a  bill,  yon  have  the  security  of  the 
bill,  but  i^  in  a  sale  of  grain  or  any  thing  else,  you  make  delivery, 
and  don't  expect  or  stipulate  for  payment,  there  is  as  much  credit, 
or  rather  more  so,  than  when  you  limit  the  credit  to  a  definite  pe- 
riod, and  take  document  upon  it.  If  you  do  not  intend  to  consti- 
tute a  sale  till  the  price  is  paid,  then  the  subject  ought  not  to  be 
delivered  at  all.  But,  in  this  case,  instead  of  taking  security,  the 
seller^  trusting  to  Ronnie's  credit,  and  trusting  simply  to  his  pro- 
mise to  pay  at  the  end  of  fourteen  days,  makes  delivery  in  the 
meantime  to  Maxwell  and  Company. 

Now,  tlien,  let  us  look  at  the  transaction  of  i22d  July.  In  the 
first  place,  you  will  observe,  that,  on  the  16th  of  July,  Anderson 
and  Gavin  wrote  to  Rennie  in  these  terms :  We  were  disappoint'^ 
ed  at  not  meeting  you  at  the  Cross,  ^  to  ask  when  you  wish  to  take 
^  delivery  of  the  wheat'  *  As  it  is  not  likely  to  inconvenience  you,'  (a 
strong  proof  that  they  did  not  doubt  his  credit,)  '  it  will  be  doing  us 

*  a  favour  to  pay  the  needful  at  an  early  day.'  Then  you  have 
Maxwell  and  Company's  letter  of  the  20th  July  to  Rennie,  from 
the  terms  of  which  it  is  clear  that  Maxwell  and  Company  did  not 
know  what  was  the  import  of  the  letter  of  the  16th.  It  would  ap- 
pear, that  afterwards  they  were  given  to  understand  that  Ander- 
son and  Gavin  had  asked  tliat  the  money  should  be  paid  earlier ; 
and  then  to  be  sure,  having  so  understood,  they  write  to  Rennie 
on  22d  July,  when  they  say,  <  we  must  humour  these  people.'  This 
is  a  very  ugly  letter.  It  is  impossible  to  disguise  this.  They  de- 
sire Rennie  to  accede  to  the  request  Write  to  them  you  will  pay 
them  in  three  weeks.  We  must  humour  these  people.  Rennie 
writes  in  answer ;  and  Anderson  and  Gavin,  in  consequence  of  that, 
and  knowing  that  Maxwell  and  Company  had  communicated  with 
Rennie,  write  to  Rennie,  *  they  regret*  not  meeting  you  at  the 
Cross,  &c ;  <  and  since  Mr  Marshall  tells  us  you  are  quite  agreeable 

*  to  pay  cash  for  the  500  quarters  of  wheat,  we  shall  take  advantage 

*  of  your  kind  offer.'  Now,  supposing  this  was  only  a  kind  offer, 
and  nothing  more,  still  the  meaning  is,  that  we  shall  g^ve  delivery 
of  the  grain  on  the  faith  of  this  kind  offer.  There  is  certainly  a  new 
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Co.  and 
Others. 


Opinion  of 
Court. 


13  Mar.  183&  bargaio  between  them,  and  they  do  expect  that  payment  will  be 
^***^V^^    made.     It  is  perfectly  clear,  so  &r  as  yet  appears,  that  it  was  on 

Maxwell  oii'd  ^^^  ^^  ^^  ^^  promise  that  delivery  was  made.  Whether  they 
would  have  refused  delivery  or  not,  if  they  had  not  receifed  tke 
promise,  it  is  impossible  for  us  to  know;  but  certainly,  mider 
these  two  letters,  it  is  clear  that  Maxwell  and  Company  took  d^ 
livery  in  the  knowledge  of  this  new  bargain,  and  I  urn  afraid  if  tk 
case  rested  there,  you  could  do  nothing  but  return  a  verdict  for  the 
pursuers. 

But  then  there  is  a  very  ugly  part  of  the  business,  and  yoa  will 
judge  what  is  to  be  the  effect  of  it,  and  wheUier  it  does  not  tik 
away  the  effect  of  the  whole  previous  transactions  between  the 
parties.  It  is  what  is  admitted  took  place  between  Anderson  imi 
Rennie,  after  it  was  proven  that  there  would  be  a  law-suit  Aode^ 
son  goes  out  to  Rennie,  and  he  gets  up  from  him  letters  respectiag 
this  transaction.  He  tells  you  here  he  produced  all  the  letten  in 
relation  to  the  closing  of  the  bargain ;  but  he  admits  that  he  d^ 
stroyed  two  or  three  letters  written  at  the  time.  I  never  knew  so 
extraordinary  or  so  improper  a  proceeding.  After  it  was  knovn 
that  Rennie  had  failed, — that  there  must  be  disputes  between  the 
creditors  and  Maxwell  and  Company,  letters  are  destroyed,  for 
what  is  now  quite  clear  to  have  been  a  hke  reason.  If  diey  had 
been  delivered  up  without  being  destroyed,  and  had  remained  m 
the  custody  of  Anderson  and  Gavin,  how  could  they  be  read  hj 
others  ?  Who  could  have  read  them  ?  The  condnsioo,  in  point  of 
justice  and  law,  is,  that  there  was  something  in  these  letten  thst 
would  have  militated  against  the  argument  they  have  used  before 
you  this  day.  I  am  afraid  that,  by  law.  Maxwell  and  Company  sue 
entitled  to  say  any  thing  they  please  as  to  the  contents  of  these 
letters.  They  are  entitled  to  put  any  construction  on  these  letteis 
which  may  serve  themselves.  On  the  one  hand,  you  have  a  very 
improper  letter  from  Maxwell  and  Company,  urging  Rennie  to 
humour  Anderson  and  Gavin,  which  he  does  do ; — very  possibly 
without  the  least  intention  of  fulfilling  his  promise.  Butj  on  the 
other  hand,  you  have  this  most  extraordinary  transaction  of  de- 
stroying the  letters,  which  may  tend  entirely  to  neutralise  the  con- 
clusion, which  one  might  otherwise  be  inclined  to  draw  from  the 
nature  of  the  transaction  between  these  parties. 

Verdict  The  Jury  find  for  the  defenders. 


I^ord  Ordinary,  Conhouae. 

Act.  Skaie  and  Cunmgkame, 
(U'NtXH)  and  iVearej. 
S.  8.  C.  Agents. 


Judge  at  Trial,  7U  Lord  Ptemdad,  fBrit>) 

Alt.  Dean,  ^  Fac  (Hape^}  SU^-Gemd 

James  J,  Darling,  W.  S.  and  M.  4*  W.  Stdh 
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No.  11.  1  July  1835- 

WILLIAM  JAFFRAY  and  Others,  (Simpson's  Heirs,) 

against 

,vt  Mrs  E.  S.  DALLAS  or  SIMPSON. 

(Before  Lord  Moncreiff  and  a  common  Jury.) 

Compromise. — Contract.  —  Homologation.  —  Facts  and  cir^ 
cumstances^  as  established  by  written  and  parole  testimony^  found 
sufficient  to  prove  t/iat  a  compromise  had  taken  place  during  the 
progress  of  a  trials  and  that  the  defender^  afier  obtaining  a  verdict^ 
was  bound  to  implement  the  terms  of  the  compromise* 

William  Jaffray  and  others,  heirs  of  Colonel  Francis  Simpson,  Pursuers* 
raised  an  action  against  Mrs  Simpson,  the  widow  of  Colonel  Simp-  S^^°^<^"** 
son,  in  which  they  stated,  that  in  June  1832  they  had  raised  an  ae« 
tion  of  reduction-improbation  and  declarator  against  the  trustees  and 
the  widow  of  Colonel  Simpson,  concluding,  that  a  general  trust- 
disposition  and  settlement  by  Colonel  Simpson,  a  contract  of  mar<^ 
riage  betwixt  him  and  Mrs  Simpson,  and  three  codicils,  containing 
additional  provisions  in  favour  of  Mrs  Simpson,  should  be  set  aside, 
on  the  ground,  inter  alia,  that  Colonel  Simpson,  when  he  executed 
these  deeds,  was  in  a  state  of  weakness  and  facility,  and  was  impo- 
sed on  and  circumvented  by  the  said  Mrs  Simpson  and  others,  the 
defenders  in  that  action :  That  Mrs  Simpson  had  a  great  and  mate-^ 
rial  interest,  pecuniary  and  otherwise,  in  maintaining  the  validity 
of  the  said  deeds,  and  particularly  the  marriage-contract  and  codi«' 
oils :  That  issues  for  the  trial  of  the  validity  of  the  deeds  were  prepa- 
red: That  the  trial  on  said  issuies  commenced  on  the  8th  of  January 
last,  when  the  whole  of  that  day  was  occupied  with  the  statement 
of  the  pursuers'  case,  and  the  examination  of  the  witnesses  adduced 
bythem  in  support  of  it :  That  the  evidence  which  was  led  bore 
strongly  against  the  validity  of  the  said  deeds,  and  particularly 
the  said  marriage-contract  and  codicils,  in  which  the  said  Mrs 
[Elizabeth  Sutherland  Dallas  or  Simpson  was  so  materially  interest^ 
ed :  That,  in  addition  to  the  evidence  in  chief  which  had  been  led 
by  the  pursuers,  they  expected  to  strengthen  their  case,  in  various 
important  points,  by  the  cross-examination  of  the  witnesses  whom 
Che  state  of  the  evidence  rendered  it  necessary  for  the  defenders 
to  bring  forward :  That  when  the  defenders  proceeded  with  their 
vol.  X.  2  I 
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Jaffray  and 
Others  o. 
Simpson. 

Pursuers* 
Statement. 


1  July  1835.   case  on  the  following  day,  being  the  9th  day  of  January,  and  before 
any  of  their  witnesses  bad  been  brought  forward,  a  compromise  ms 
entered  into  and  concluded  on  behalf  of  the  pursuers  on  the  one 
side,  and  the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpaon  on 
the  other :  That,  by  the  said  compromise,  it  was  agreed  that  the 
pursuers  should  abandon  the  action,  and  allow  a  verdict  for  the  de- 
fender to  be  returned  on  the  whole  of  the  said  issues;  that  the  jjp- 
suers  should  not  endeavour  to  strengthen  their  case,  by  sobjee^ 
the  defender's  witnesses  to  cross-examination^  but  should  allow  the 
said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson  to  ezambe  them 
in  whatever  way  was  judged  most  advantageous  for  her  interest, 
and  for  the  vindication  of  her  character  and  conduct,  which  the  and 
her  advisers  considered  as  implicated  in  the  issue  of  the  cause;  and 
farther,  that  the  pursuers  should,  by  their  counsel  in  Court,  when 
abandoning  th^  case,  make  publicly  an  explanation  of  the  circum- 
stances connected  with  the  prosecution,  in  terms  which  the  pursuers 
were  given  to  understand  would  be  agreeable  to  the  said  Mn  Eliu- 
beth  Sutherland  Dallas  or  Simpson  and  her  advisers :  That,  on  tbe 
part  of  the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson,  it  wai 
|tgreed,^r«f.  That  the  pursuers  should  pay  no  costs;  so  that  if  tlie 
other  defenders  in  the  said  action  should  insist  against  the  parsoen 
for  costs,  Mrs  Simpson  was  to  stand  between  the  pursuers  and  tbe 
demand  of  these  other  defenders ;  second.  That  L.500  was  to  be 
paid  to  the  pursuers  for  their  costs ;  and,  tJiird,  That  L.500  was  1» 
be  paid  to  each  of  the  pursuers,  being  three  in  number,  making  in 
all  L.2000  to  be  paid  to  the  pursuers :  That,  on  the  part  of  the  said 
Mrs  Elizabeth  Sutherland  Dallas  or  Simpson,  tbe  terms  of  thesud 
compromise  were  arranged  by  Sir  Edward  Lees,  Knight,  secretary 
of  the  Post-office  for  Scotland,  who  had  been  the  confidential  friend 
and  adviser  of  the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simp- 
son, in  the  whole  of  the  preparations  for  and  conduct  of  the  nid 
trial,  and  who,  by  her  special  desire,  attended  at  the  said  trial,  and 
was  specially  entrusted  with  her  wishes  and  instructions  in  reiatioa 
to  a  compromise  of  the  action,  and  the  terms  upon  which  it  ei^bl 
to  be  efiFected :  And  the  said  Sir  Edward  Lees  was  aided  in  making 
the  said  arrangement  by  the  advice  and  assistance  of  Henry  Cock- 
burn,  Esq.  Solicitor-General  for  Scotland,  who  attended  and  cos* 
ducted  the  said  trial  as  a  leading  counsel  for  the  said  defendei^ 
or  some  of  them,  and  who  was  intimately  acquainted  with  the  whole 
circumstances  and  bearings  of  the  case :  That  as  soon  as  the  terms  of 
the  said  compromise  were  arranged,  and  before  the  trial  was  coa- 
eluded,  the  said  Sir  Edward  Lees  communicated  the  matter  to  tbe 
said  Mrs  Elizabeth  Sutherland  Dallas  or  Sioapson,  through  tbe 
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intepvention  of  ber  brother,  Mr  WUliam  Dallas  junior,  W.  S.  who  i  July  I83& 
also  approved  and  sanctioned  thid  arrangement,  and  the  said  Mrs     ^^^v^^ 
Elizabeth  Sotherland  Dallas  or  Simpson  then  approved  thereof:  other^^ 
That*  in  implement  of  the  said  agpreenient»  the  pursuers  did  accord-  Sixopson. 
]ngly  abstain  from  cross-examining  the  defender's  witnesses  ad*  p^^^^^. 
dttced  at  the  trial,  and  allowed  the  defender^  the  said  Mrs  Eliza-  Stat«menL 
beth  Sutherland  Dallas  or  Simpson,  to  conclude  her  evidence  in 
the  way  most  fiivourable  for  herself;  and  thereafter,  the  pursuers 
did  not  only  expressly  abandon  the  action,  and  consent  to  a  verdict 
in  fevour  of  the  defenders,  but  didy  by  their  senior  counsel,  Jamea 
Keayy  Esq.  advocate,  make  publicly  in  Court,  when  abandoning 
the  case»  an  explanatiw  of  the  circumstances  connected  with  the 
prosecution  in  the  terms  agreed  on ;  and  the  statement  so  made  was 
received  and  aoknowfedged  by  the  said  Sir  Edward  Lees,  and  the 
Soiicitor^General)  as  most  full  and  satisiiftctory  implement  of  the 
said  agreementi  on  the  part  of  the  pursuers :  That  a  verdict  waa 
accordingly  returned  in  favour  of  the  defenders,  on  all  the  said  issues ; 
and  immediately  after  the  trial  was  concluded,  the  said  Sir  Edward 
J^ees  waited  upon  the  said  Mrs  Elizabeth  Sutherland  Dallas  or 
Simpson,  and  explained  personally  to  her  the  terms  of  the  said 
compromise,  when  she  expressed  to  him  the  warmest  approbation 
of  the  said  terms,  and  thanked  him  cordially  for  the  interest  he  had 
taken  in  effeeting  the  arrangement :  That  on  the  day  following, 
the  said  Sir  Edward  Lees  submitted  the  terma  of  the  said  compro* 
mise  in  writing  to  the  said  Mrs  Elizabeth  Sutherland  Dallas  or 
Simpson,  when  she  not  only  again  verbally  stated  ber  cordial  ap- 
probation and  adoption  thereof,  but  expressed  the  said  approbation 
and  adoption,  by  a  memorandum  in  her  own  handwriting,  subscribed 
by  herself,  which  memorandum  she  delivered  into  the  custody  <tf 
the  said  Sir  Edward  Lees:  That  for  a  considerable  time  there- 
after, the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson  con* 
tinned  to  express  to  the  said  Sir  Edward  Lees  her  entire  satisfac- 
tion with  the  said  arrangement,  and  her  determination  to  execute 
the  same  in  the  most  liberal  and  honourable  manner;  but  after 
having  taken  the  full  benefit  of  the  said  arrangement,  she  thought 
proper  to  decline  to  fulfil  her  part  of  the  said  agreement,  and  now 
positively  refuses  to  implement  the  same  in  any  particular. 
The  pursuers  concluded  for  L.2000,  with  expenses* 

Mrs  Simpson,  in  answer,  d^ed  the  whole  fects  as  stated,  in  par*  Defender'i 
ticular,  that  she  was  a  party  to  any  compromise;  that  either  she  s^^<»n«'>*- 
herself,  her  counsel,  or  any  person  authorised  by  her,  ever  acceded 
to  any  compromise ;  or  that  she  was  either  legally  or  morally  bound 
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1  July  1835.  case  on  the  following  day,  being  the  9th  day  of  January,  andbefoie 
any  of  their  witnesses  had  been  brought  forward,  a  compromise  m 
entered  into  and  concluded  on  behalf  of  the  pursuers  on  the  one 
side,  and  the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson  oo 
the  other :  That,  by  the  said  compromise,  it  was  agreed  that  tbe 
pursuers  should  abandon  the  action,  and  allow  a  verdict  for  the  de- 
fender to  be  returned  on  the  whole  of  the  said  issues;  that  ihefjfh 
suers  should  not  endeavour  to  strengthen  their  case,  by  sulgectiag 
the  defender's  witnesses  to  cross*ezaminatioii»  but  should  allovtlie 
said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson  to  examine  then 
in  whatever  way  was  judged  most  advantageous  for  her  interesl^ 
and  for  the  vindication  of  her  character  and  conduct,  which  she  and 
her  advisers  considered  as  implicated  in  the  issue  of  the  cause;  and 
farther,  that  the  pursuers  should,  by  their  counsel  in  Court,  wha 
abandoning  th^  case,  make  publicly  an  explanation  of  the  circvD- 
stances  connected  with  the  prosecution,  in  terms  which  the  porsoen 
were  given  to  understand  would  be  agreeable  to  the  said  Mn  Elua* 
beth  Sutherland  Dallas  or  Simpson  and  her  advisers :  That,  on  the 
part  of  the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson,  it  wai 
agreed, ^r«f,  That  the  pursuers  should  pay  no  costs;  so  that  if  tk 
other  defenders  in  the  said  action  should  insist  against  the  punueis 
for  costs,  Mrs  Simpson  was  to  stand  between  the  pursuers  and  the 
demand  of  these  other  defenders ;  second^  That  L.500  was  to  be 
paid  to  the  pursuers  for  their  costs;  and,  tJiird^  That  L.500  vasto 
be  paid  to  each  of  the  pursuers,  being  three  in  number,  making  i" 
all  L.2000  to  be  paid  to  the  pursuers :  That,  on  the  part  of  the  suJ 
Mrs  Elizabeth  Sutherland  Dallas  or  Simpson,  the  terms  of  thenid 
compromise  were  arranged  by  Sir  Edward  Lees,  Knight,  secretvf 
of  the  Post-oflBce  for  Scotland,  who  had  been  the  confidential  friesd 
and  adviser  of  the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Siop- 
son,  in  the  whole  of  the  preparations  for  and  conduct  of  the  «' 
trial,  and  who,  by  her  special  desire,  attended  at  the  said  trial,  and 
was  specially  entrusted  with  her  wishes  and  instructions  in  rebtioa 
to  a  compromise  of  the  action,  and  the  terms  upon  which  it  oiifk 
to  be  efiFected :  And  the  said  Sir  Edward  Lees  was  aided  in  makiog 
tlie  said  arrangement  by  the  advice  and  assistance  of  Henry  Codt- 
burn,  Esq.  Solicitor-General  for  Scotland,  who  attended  and  ooa* 
ducted  the  said  trial  as  a  leading  counsel  for  the  said  defendeni 
or  some  of  them,  and  who  was  intimately  acqoainted  with  the  whok 
circumstances  and  bearings  of  the  case :  That  as  soon  as  the  tansoi 
the  said  compromise  were  arranged^  and  before  the  trial  was  cob* 
eluded,  the  said  Sir  Edward  Lees  communicated  the  matter  to  d« 
said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson^  through  tke 
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inteFvenUon  of  her  brother,  Mr  William  Dallas  junior,  W.  S.  who  l  July  1835. 
also  approved  and  sanctioned  thi^  arrangement^  and  the  said  Mrs     ^^•v^^ 
]£lizabeth  Sotherland  Dallas  or  Simpson  then  approved  thereof:  othe^v^ 
That*  in  implement  of  the  said  agreement^  the  pursuers  did  accord-  SixDpson. 
ingly  abstain  from  cross-examining  the  defender's  witnesses  ad-  pu^^g^* 
duced  at  the  trial,  and  allowed  the  defender*  the  said  Mrs  Eliza-  Statement. 
beth  Sutherland  Dallas  or  Simpson,  to  conclude  her  evidence  in 
the  way  most  fiivourable  for  herself;  and  thereafter,  the  pursuers 
did  not  only  expressly  abandon  the  action,  and  consent  to  a  verdict 
in  fevour  of  the  defenders,  but  did*  by  their  senior  counsel)  Jamea 
Keay>  Esq.  advocate,  make  publicly  in  Court,  when  abandoning 
the  case,  an  explanation  of  the  circumstances  connected  with  the 
prosecutioii  in  the  terms  agreed  on;  and  the  statement  so  made  was 
received  and  acknowledged  by  the  said  Sir  Edward  Lees,  and  the 
Soiicitor^General*  as  most  full  and  satis&ctory  implement  of  the 
said  agreement,  on  the  part  of  the  pursuers:  That  a  verdict  waa 
accordingly  returned  in  favour  of  the  defenders,  on  all  the  said  issues ; 
and  immediately  after  the  trial  was  concluded,  the  said  Sir  Edward 
]L.ees  waited  upon  the  said  Mrs  Elizabeth  Sutherland  Dallas  or 
Simpson,  and  explained  personally  to  her  the  terms  of  the  said 
compromise,  when  she  expressed  to  him  the  warmest  approbation 
of  the  said  terms,  and  thanked  him  cordially  for  the  interest  he  had 
taken  in  effecting  the  arrangement :  That  on  the  day  following, 
the  said  Sir  Edward  Lees  submitted  the  terma  of  the  said  compro- 
mise in  writing  to  the  said  Mrs  Elizabeth  Sutherland  Dallas  of 
Simpson,  when  she  not  only  again  verbally  stated  her  cordial  ap- 
probation and  adoption  thereof,  but  expressed  the  said  approbation 
and  adoption,  by  a  memorandum  in  her  own  handwriting,  subscribed 
by  herself,  which  memorandum  she  delivered  into  the  custody  <tf 
the  said  Sir  Edward  L.ees:  That  for  a  considerable  time  there- 
after, the  said  Mrs  Elizabeth  Sutherland  Dallas  or  Simpson  con«> 
tinued  to  express  to  the  said  Sir  Edward  Lees  her  entire  satis£Bu> 
tion  with  the  said  arrangement,  and  her  determination  to  execute 
the  same  in  the  most  liberal  and  honourable  mAnner ;  but  after 
having  taken  the  full  benefit  of  the  said  arrangement,  she  thought 
proper  to  decline  to  fulfil  her  part  of  the  said  agreement  and  now 
positively  refuses  to  implement  the  same  in  any  particular* 
The  pursuers  concluded  for  L,2000,  with  expenses* 

Mrs  Simpson,  in  answer,  denied  the  whole  fects  as  stated,  in  par*  Defender'i 
ticular,  that  she  was  a  party  to  any  compromise;  that  either  she  s^^<»n«'>t* 
herself,  her  counsel,  or  any  person  authorised  by  her,  ever  acceded 
to  any  compromise ;  or  that  she  was  either  legally  or  morally  bound 
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Statement. 


1  July  1835.    to  implement  the  conclusions  of  the  summons.     The  following 
her  statement  of  the  matter  in  issue : 

The  pursuers  always  evinced  very  great  anxiety  to  compromise. 
Their  ideas  as  to  terms  varied  most  materially  as  they  advanced,  and 
when  the  precognition  of  witnesses  made  them  aware  of  the  real 
grounds  on  which  their  very  rash  and  ill-advised  action  would  de- 
pend. For  some  days  before  the  trial,  and  when  the  utter  extn- 
vagance  and  hopelessness  of  the  reduction  against  one  and  allof  tbe 
defenders  had  become  manifest  even  to  the  pursuers  themselm, 
they  were  still  more  solicitous  for  a  compromise ;  but  the  vindici- 
tion  of  her  character  from  the  slanderous  aspersions  of  the  punoen 
being  the  principal  object  which  the  defender  had  ia  view,  she  posi- 
tively refused  to  accede.  At  a  meeting  of  her  counsel  and  agent, 
held  at  her  own  house,  at  which  Sir  Edward  Lees  was  present,  the 
day  before  the  trial  commenced,  this  resolution  was  unanimondf 
adopted. 

The  case  came  on  for  trial  of  this  date,  (8th  Jan.  1834,)  and  the 
pursuers  led  all  their  evidence  on  the  first  day.  The  result  of  tke 
proof  was  precisely  what  the  defender  had  anticipated ;  a  total 
failure  on  the  pursuers'  part,  and  a  triumphant  establishment  of 
the  validity  of  the  deeds  brought  under  challenge.  Indeed,  thed^ 
fender  is  doubtful  whether  there  ever  occurred  in  the  Jury  Court,  or 
elsewhere,  a  more  signal  instance  of  false  and  calumnious  aceon- 
tions  breaking  down ;  and  accordingly,  after  the  proof  on  both  sides 
was  concluded,  and  on  the  second  day,  the  leading  counsel  for  tbe 
pursuers  rose  and  stated,  that  he  abandoned  the  case,  and  that'Ui 
^  clients  now  regretted  that  they  had  brought  the  action,  and  thatthef 
€  had  proceeded  on  mistaken  information.'  Whereupon  the  LonI 
Justice-Clerk,  as  presiding  Judge,  stated,  that  he  was  well-adfised 
in  doing  so,  for  that  not  a  vestige  of  evidence  had  been  laid  before  tite 
Court  to  warrant  the  allegation,  that  the  deeds  brought  under  chal- 
lenge were  not  the  deliberate  and  valid  deeds  of  the  granter. 

To  the  allegation  that  this  proceeded  on  a  compromise,  and  that 
the  defender  was  implicated  in  that  compromise,  either  directly,  or 
by  the  intervention  of  her  counsel,  agent,  or  any  of  her  relations,  or 
any  person  whatever  authorised  to  bind  her,  the  defender  gives  tbe 
most  positive  denial.  Her  father,  a  respectable  writer  to  the  signet, 
who  was  then  alive,  and  took  a  warm  interest  in  the  case,  her 
brother,  her  eminent  and  respectable  counsel,  and  her  agent,  were 
all  equally  strangers  to  any  such  arrangement,  and  heard  the  asser- 
tion, that  the  cause  had  been  given  up  by  the  pursuers  in  cofl- 
sequence  of  a  compromise,  some  days  after  the  trial  was  concluded, 
with  as  great  astonishment  as  herself. 
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It  is  positively  denied  that  any  communication  was  made  to  the  i  July  1835, 
defender  during  the  progress  of  the  trial,  or  before  the  verdict  of    ^^^V**^ 
the  jury  was  returned,  in  regard  to  any  compromise  whatjever,  either  othen  v! 
by  her  brother,  Mr  W.  Dallas,  or  any  other  person.  Simpson. 

It  is  stated  in  the  summons,  that  the  arrangement  was  made  by  Defender's 
Sir  Edward  Lees,  on  the  part  of  the  defender,  aided  by  Henry  Statement. 
Cockburn,  Esq.  his  Majesty's  Solicitor-General,  counsel  for  the 
trustees.  The  defender  has  the  highest  respect  for  both  of  these 
gentlemen ;  but  she  is  bound  in  duty  to  herself  to  state,  that  the 
Solicitor- General  never  was  her  counsel,  nor  acted  at  all  in  her  case; 
and  that  Sir  Edward  Lees,  though  consulted  as  a  friend,  the  day 
before  the  trial,  in  regard  to  a  suggested  compromise,  which  was 
peremptorily  decided  against,  never  was  entrusted  by  her  with  any 
powers,  and  proceeded  altogether  without  authority,  if  he  entered 
into  any  arrangement  whatever;  much  more  such  an  arrangement 
as  is  set  forth  in  the  summons.  And  it  will  require  very  pregnant 
evidence  indeed,  to  convince  either  the  Court  or  a  jury,  that  the 
defender,  passing  over  her  counsel,  her  father,  and  her  agent,  had 
entrusted  such  powers  to  a  gentleman,  however  respectable,  who 
was  a  stranger  in  this  country,  and  but  recently  acquainted  with  her 
fieunily ;  and  still  more,  that  she  should  have  authorised  or  sano^ 
tioned  such  an  arrangement,  in  opposition  to  all  her  former  resolu- 
tions, at  the  very  time  when  the  evidence  of  the  pursuer  had  con- 
cluded and  totally  &iled,  and  her  own  case  was  clearly  and  trium- 
phantly established. 

The  defender  farther  denies  that  she  ever,  directly  or  indirectly, 
^ve  any  sanction,  either  verbally  or  in  writing,  to  any  compromise 
whatever,  or  any  obligation  of  the  description  set  forth  in  the  sum- 
mons. 

Whatever  inclination  the  defender  might  have  had  to  shew  ge- 
nerosity to  her  husband's  relations,  had  they  shewn  themselves 
worthy  of  it,  their  conduct,  in  raising  the  present  action,  renders 
it  impossible  for  her  to  indulge  that  feeling. 
The  defences  therefore  are : 

\9ty  The  defender  never  was  party,  directly  or  indirectly,  to  any  Defence. 
engagement  or  compromise  of  the  description  set  forth  in  the  sum- 
mons. 

2</,  No  person  authorised  or  empowered  by  her,  either  expressly, 
or  by  the  implication  arising  from  employment,  was  party  to  any 
such  agreement. 

3J,  The  compromising  of  a  cause,  or  entering  into  any  onerous 
engagement  of  tliat  description,  is  an  extraordinary  act,  requiring 
either  express  authority,  or  the  implied  powers  arising  from  a  ge- 
neral power  of  administration. 


20  JURY  SITTINGS.  No.1 

1  July  1835.       The  following  were  the  issued : 

jaffvT^^Td  ''  being  admitted,  that,  on  the  9th  day  of  January  1834,  anil- 
Others  V.  B\ie  came  on  for  trial  before  the  Lord  Justice-Clerk  and  a  Jury,  in 
Simpson.  which  the  present  pursuers  were  pursuers,  and  the  present  defender 
Issues.  and  others  were  defenders  : 

1.  Whether,  on  or  about  the  said  9th  day  of  January  1834,  Ae 
defender,  by  herself,  or  by  another,  or  others  lUrting  under  her  av- 
thority,  entered  into  a  compromise  with  the  pursueiv,  wherebjihe 
agreed  to  pay  to  the  pursuers  L.2000,  or  any  part  thereof;  and 
whether,  under  the  said  agreement  for  compromise,  the  defender 
is  indebted  and  resting  owing  to  the  pursuers  in  the  said  snoi,  or 
any  part  thereof,  with  interest  thereon  ? 

2.  Whether,  on  or  about  the  said  day,  the  said  agreement  was 
entered  into  in  the  name  of  the  defender ;  and  whether,  on  die 
said  day,  or  subsequent  thereto,  she  homologated  or  approved  of 
the  same,  and  is  indebted  and  resting  owing  to  the  pursuers  in  tk 
said  sum,  or  any  part  thereof,  with  interest  thereon  ? 

8.  Whether,  on  or  about  the  said  day,  the  defender,  by  hefsd^ 
or  by  another,  or  others  acting  under  her  authority,  entered  into  a 
compromise,  whereby  she  agreed  to  pay  to  the  pursuers,  or  to  T^ 
lieve  the  pursuers  from  payment  of  such  sum  as  might  be  awarded 
against  them  as  the  costs  incurred  by  the  trustees  of  the  said  FVan* 
CIS  Simpson,  in  an  action  then  depending  at  the  instance  of  tke 
pursuers  against  the  defender  and  the  said  trustees  ? 

4.  Whether,  on  or  about  the  said  day,  the  said  i^eement  to 
pay  the  sum  last  aforesaid,  or  to  relieve  the  pursuers  from  payo^ 
of  the  same,'  was  entered  into  in  the  name  of  the  defender;  and 
whether,  on  the  said  day,  or  subsequent  thereto,  she  homologated 
or  approved  of  the  same  ? 

Pursuers*  McNeill  opened  the  cause  for  the  pursuers,  and  adduced  the  M- 

Evidence.       lowing  evidence : 

He  first  gave  in  the  documentary  evidence,  consisting  of  the 
deeds  formerly  under  reduction,  and  the  correspondence  betwixt 
the  parties  to  the  alleged  compromise,  Mns  Simpson,  Lord  Cock- 
burn,  Sir  Edward  S.  Lees,  &c. 

Lord  Cockbum, — Was  counsel  for  trustees  of  Mrs  Simpson.  D^ 
fences  much  of  a  joint  nature,  joint  consultation,  &c.  and  commoa 
interest  There  was  talk  of  compromise,  thinks  more  than  ooce, 
but  once  particularly.  His  Lordship's  opinion,  very  decidedly,  it 
would  have  been  advisable  to  compromise  case  before  trial,  by  pay- 
ing L.5000.  Dean  of  Faculty  concurred  in  this  very  cordially)  as 
counsel  for  Mrs  Simpson.   Compromise  recommended,  and  strongly 
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pressed  by  counseL     C!oansel  referred  to  Sir  Edward  Lees,  as  her  l  July  1835^ 
understood  conclusive  adviser  in  the  whole  matter.    One  or  two  days   '^^^V 

,     _  ,  Janray  aod 

before  trial|  counsel  (thinks  it  was  the  Dean}  pressed  the  compro*  others  v. 
mise  by  proposing  L.5000 ;  and  his  Lordship  expressed  his  appro-  Simpson. 
foation  as  he  had  uniformly  done.  It  was  stated  by  somebody  on  part 
of  Mrs  Simpson^  that  Sir  Edward  was  in  waiting,  and  that  he  re-  C^'^ence. 
quired  to  be  spoken  to  on  that  subject  Mr  P.  Robertson,  one  of 
Mrs  Simpson's  counsel,  left  the  room  to  speak  to  Sir  Edward,  and 
returned  in  two  minutes,  saying  he  had  done  so,  and  that  Sir  Edward 
bad  said  that  Mrs  Simpson  ought  to  be  consulted  personally.  Con- 
sultation went  on :  at  the  close,  Mr  P.  Robertson  and  Lord  Cock- 
burn  walked  home.  Mr  Robertson  left  Lord  Cockburn  at  Lord 
Cockburn's  own  house,  and  said  he  would  go  on  to  Mrs  Simpson. 
In  an  hour  his  Lordship  got  a  slip  of  paper  from  Mr  P.  Robertson, 
on  which  was  written,  ^  Case  goes  on.'  Rather  thinks  there  was 
added,  *  No  compromise.'  Nothing  more  passed.  Trial  came  on : 
lasted  best  part  of  two  days.  First  day,  pursuers'  case :  Second, 
Dean  opened.  Knows  Sir  Edward  Lees  was  present  at  trial :  he 
sat  within  the  bar.  I  had  continual  conversations  with  Sir  Edward 
during  the  trial 

I  was  going  out  to  Outer- House,  when  I  passed  Mr  Campbelli 
pursuers'  agent.  Without  premeditation,  I  said,  in  perfect  frivolity, 
I  hope  your  clients  are  rich,  because  if  the  case  goes  against  them, 
it  will  be  very  disagreeable.  Mr  Campbell  said,  with  great  serious- 
ness, they  are  poor,  and  he  wished  he  could  do  something  to  facili- 
tate a  verdict  for  defender.  Went  to  Outer- House,  and  remained 
a  few  minutes.  When  returning,  I  thought  I  was  bound  to  com- 
municate what  Mr  Campbell  had  said  to  Mrs  Simpson's  advisers. 
Dean  had  left  Court  I  sent  somebody  for  Sir  Edward,  who  came 
out  I  told  him  what  I  had  said  to  Mr  Campbell,  and  Mr  Camp- 
bell to  me ;  and  stated,  that  it  appeared  to  afford  opportunity  of  set- 
tling the  case,  if  he  chose  to  do  so.  Sir  Edward  seemed  very  much 
pleased,  and  acceded  at  once.  I  reminded  him  I  was  not  counsel 
for  Mrs  Simpson,  and  told  him  to  consider  the  propriety  of  sending 
for  her  own  counsel.  I  asked  him  about  his  powers.  He  told  me  it 
was  unnecessary  to  inquire  into  that,  as  he  had  the  power  of  ad- 
justing the  matter ;  and  he  declined  sending  for  his  counsel.  I  asked 
him  more  than  once  if  he  was  sure  he  bad  powers,  but  his  answer 
was,  that  Mrs  Simpson  would  do  what  he  advised  her.  He  said 
emphatically,  <  I'll  answer  for  it'  I  told  him  again  I  was  not  coun- 
sel for  Mrs  Simpson,  and  recommended  the  settlement  as  a  common 
friend.  He  asked  me  what  I  would  advise.  The  result  was,  to  pro- 
pose to  the  pursuers  that  they  would  not  be  called  on  for  expenses, 
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1  July  1835.  and  get  L.dOO  each.  This  the  first  proposal.  Sir  Edward  agreed 
eordialiy.  Mr  Campbell  was  sent  for,  and  he  said  he  wished  to  eon* 
suit  his  counsel,  and  sent  for  Mr  Keay.  Mr  Keay  came,  and  tben 
proposed  that  pursuers  should  be  allowed  their  expenses*  L.500  far 
expenses  then  agreed  to.  Great  gratification  was  expressed  by  Sir 
Edward.  I  thought  Mrs  Simpson  had  gained  a  great  deal  by  the 
arrangenaent  I  would  have  advised  her  then  to  give  L.5000.  I  was 
never  easy  about  any  part  of  the  case.  I  thought  one  part  of  her 
case  in  great  jeopardy.  It  was  some  addition  that  was  made  to  tbe 
marriage-contract.  I  thought  all  the  additions  in  great  danger,  af» 
ter  hearing  Dean,  and  knowing  whole  case,  I  formed  this  opinioik 
My  opinion  was,  her  defence  was  dangerous,  and  that  her  character 
was  not  safe.  If  I  had  a  relation  or  friend  in  same  situation,  I  kaov 
not  what  sum  I  would  not  have  advised,  to  avoid  the  opening  speed 
at  trial,  and  the  close  of  whole  case.  Mr  Keay  had  still  to  reply, 
and  from  the  nature  and  aspect  of  the  case,  his  Lordship  tboo^t 
Mr  Kea/s  would  be  a  very  strong  reply*  I  had  a  tolerable  nodoD 
of  what  would  be  Mr  Keay's  reply.  I  thought  Mr  McNeill,  inliis 
opening  speech,  had  treated  Mrs  Simpson  with  great  gentleoen. 

I  saw  something  about  the  jury  which  gave  me  alarm,  particularly 
about  two  of  the  most  respectable  of  the  jury,  and  stated  my  fean 
throughout  the  whole  two  days.  It  was  agreed  the  money  shouU 
be  given  by  Mrs  Simpson  as  charity  to  her  husband's  relatives. 
That  was  to  be  the  form ;  and  that  Mr  Keay  should  make  an  apo* 
logy  in  handsome  terms.  It  was  part  of  stipulation  that  the  evi- 
dence should  go  on.  No  stipulation  as  to  cross-examination ;  but) 
in  point  of  fact,  they  did  not  cross-examine  except  in  a  single  in- 
stance. This  was  in  fulfilment  of  the  compromise.  Mr  Keay  fol' 
filled  his  duty  in  a  handsome  way.  His  wish  clearly  was  to  let  Mn 
Simpson  go  out  of  Court  as  well  as  pursuers  could  allow  her  to  go, 
^Here  Lord  MoncreifF  read  Mr  Keay's  speech  from  Lord  Justice- 
Clerk's  notes,)  which  witness  thinks  was  the  substance  of  what  Mr 
Keay  said,  though  not  so  full.  Pursuers  made  a  most  honourable 
fulfilment  of  obligation, — ampler  than  we  had  by  words  required. 
I  had  communication  with  Sir  Edward  afterwards.  (Shewn  letter 
of  10th  January,  which  was  identified  *.)    I  thought  it  unnecessary 


*   CORBESPONDENCE. 

I.  LETTER,  the  HoDourable  Henry  Cockburn,  one  of  the  Senatonof 
the  College  of  Jastice,  then  Solicitor- General,  to  Sir  Edward  S.  LeeSi 
Knight,  Secretary  to  the  Post-Office. 

lOlh  January  1834. 

My  Dear  Sir  Edward^— Lest  there  should  be  any  misundenlandiiif 
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to  state  in  the  letter  the  advantages  Mrs  Simpson  had  derived  from  1  July  1835. 
the  arrangement     I  conceived  the  arrangement  had  met  with  Mrs     TT^^^*^ 

— — — Others  v, 

.  ,                        1       r             .        1                            J       •           Simpson, 
hereafter,  I  think  it  ngbt  to  state  what  I  conceive  toe  terms  agreed  to  by  as     

verbally  to  have  been.     They  were, —  Purtuere* 

1.  That  no  costs  shonld  be  demanded  from  the  pursuers.  As  the  trus- 
tees had  nothing  to  do  with  the  arrangement,  this  implies,  that  if  they 
should  take  a  judgment  for  their  costs,  that  judgment  is  to  be  satisfied  by 
Mrs  Simpson. 

2.  That  L.500  should  be  given  to  the  pursuers,  as  their  costs. 

3.  That,  besides  this,  each  of  the  three  pursuers  shall  be  paid  by  her 
L.500. 

This  was  not  arranged  in  the  slightest  degree  as  a  compromise.  On  the 
contrary,  it  was  understood  that  the  defence  was  triumphant,  and  that  the 
pursuers  were  completely  beaten  by  the  evidence,  and  that  a  verdict  and 
judgment  for  costs  was  absolutely  certain.  But  these  concessions  were  made 
by  yon  as  Mrs  Simpson's  friend,  solefy  as  a  piece  of  voluntary  humanity 
<m  her  part  to  relations  of  her  husband,  who  were  misled,  and  had  a  natural 
temptation  to  try  to  set  aside  a  deed  which  ousts  them.  Nobody  can  fail 
to  feel  that  Mrs  Simpson,  by  this  spontaneous  liberality,  after  her  success 
was  clear,  has  raised  herself  in  the  estimation  of  all  who  are  aware  of  the 
facts.  The  arrangement  was  meant  by  ber,  and  was  taken  by  the  pursuers 
solely  as  charity. 

This  being  the  case,  the  sooner  you  get  them  paid  ofiF  the  better.  I  have 
Spoken  to  nobody,  as  it  is  better  that  yon  should  get  it  settled.  I  have  told 
Mr  Campbell,  the  agent  of  the  pursuers,  not  to  do  any  thing  at  least  for  a 
month,  as  I  was  confident  that,  within  that  period,  you,  in  such  way  as 
you  thought  proper,  would  get  every  thing  adjusted.    Yours,  very  faithfully, 

(Signed)        H.  Cocrburn. 

I  approve  of  the  arrangement  made  by  my  friend  Sir  Edward  Lees. 

(Signed)        E.  S.  Simpson. 
Envelope  addressed — (Private,) 

Henry  Cockhurny  Esq, 

To  be  delivered  to  Mr  Solicitor-General  in  presence  of  Mrs  Simpson. 

£.  S.  L. 

2.  LETTER,  Sir  Edward  S.  Lees  to  Lord  Cockburk. 

\(ith  January  \%^i. 
My  Dear  Sir, — I  have  received  your  communication  this  moment.  In 
the  very  words  which  I  had  an  opportunity  of  saying  to  Mrs  Simpson  last 
evening,  when  congratulating  her,  I  confess  I  did  not  mention  a  word  re- 
specting the  trusteeSf  for  I  did  not  consider,  from  our  conversation  in  the 
Parliament  House,  that  any  costs  but  those  in  which  she  was  personally  con- 
cerned herself  was  adverted  to.  Upon  consideration,  I  am  sure  you  will 
eee  that  it  is  but  fair  that  she,  having  nothing  to  do  with  the  trustees  or 
their  case,  should  have  no  connection  with  their  costs.  I  certainly  never 
contemplated  any  thing  beyond  L.500  in  reference  to  costs,  and  this  solely 
from  the  very  handsome  offer  made  by  the  parties,  to  do  ample  justice,  in 
their  explanation  to  the  Court,  to  Mrs  S.  I  shall,  however,  mention  the 
circumstances  to  her,  hoping  that  the  trustees  will  never  make  any  demands 
for  costs.     Ever,  my  Dear  Sir,  &c. 

(Signed)        Edward  S.  Lees. 
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3.  LETTER,  Sir  Edward  Lees  to  Lord  Cockburn. 

IIM  January  1834. 

My  Dear  Sir, — I  have  seen  Mrs  Simpson.  If  any  thing  conid  niie 
that  excellent  and  injured  lady^  in  my  estimation,  it  has  been  fnll^  done  by 
the  benevolent  expression  of  her  wishes  in  regard  to  the  nnfortanate  bit 
mistaken  deecendants  of  her  late  hasband.  bhe  has  the  moat  unboaadsd 
confidence  in  the  soundness  of  your  opinion  and  judgment ;  and  in  refemoe 
to  the  few  lines  I  wrote  to  you  yesterday,  I  am  confident  yon  will  be  gnti- 
fied  with  the  result,  the  more  so,  as  I  hare  every  reason  to  think  no  idea  ii 
entertained  by  any  party  of  looking  to  the  pnnoersySM*  cotU^  a  nrfumstiafft 
IB  itself  prepoeterons. 

In  all  other  respects  I  may  congratulate,  I  feel»  the  heirs  of  the  his 
Colonel  Simpson,  and  those  respectable  gentlemen  employed  by  them,  it 
the  result  of  my  interview  this  day  with  his  widow,  whose  good  heart  wiD, 
I  feel  persi^aded,  afford  full  proof  of  its  excellence  and  kindness  the  monMt 
the  arrangement  of  her  afiBftira  will  allow  her  doing  so. — Ever,  &c. 

(Signed)        Edward  S.  Less. 

4.  LETTER,  Sir  Edward  Lees  to  Lord  Cocrborn. 

l^th  January  lS3i 

My  Dear  Sir,— I  will  thank  you  to  see  Mr  Campbell,  merely  for  thi 
purpose  of  requesting  him  to  discourage  an  absurd  report,  which  I  rq;ret, 
as  much  as  I  am  surprised  to  find,  is  receiving  circulation,  that  Mrs  Simp- 
son's suit  was  compromised.  To  extinguish  such  a  report,  it  will,  I  fiod,  bi 
necessary  to  apply  for  costs;  but  from  conversations  which  passed  since  I 
had  the  pleasure  of  seeing  you  yesterday,  I  am  gratified  at  learning  thit 
there  is  no  probability  of  any  bemg  ever  demanded  from  the  parties. — Efer, 
&c.  (Signed)        Edward  ^.  Lees. 

5.  LETTER,  Sir  Edward  Lees  to  Lord  Cockburm. 

\Sth  January  183i 

My  Dear  Sir, — In  consequence  of  some  unpleasant  discussions,  whidi 
have  arisen  out  of  the  reports  in  circulation,  and  to  which  I  before  adverted, 
I  have  been  asked  by  Mrs  Simpson's  friends,  on  her  part,  for  a  copy  of  tbe 
letter  which  you  addressed  to  me  on  the  1 0th  instant.  So  fiir  as  I  am  con- 
cerned in  the  arrangement  referred  to  in  that  letter,  I  can  have  no  objectioBi 
whatever,  and  therefore  shall  only  wait  your  approbation  to  transcribe  it  sad 
give  it  to  them. — Ever,  &c.  (Signed)        Edward  S.  Less. 

6.  LETTER  from  Lord  Cockburn  to  Sir  E.  S.  Lees. 

14.  Charlotte  Squart,  I6ih  January  1834 

Mr  Dear  Sir, — Make  any  use  of  all  of  these  letters  which  you  nuj 
think  right. 

The  pursuers  asked  me  to-day  whether  there  would  be  any  objeetiott  tt 
their  getting  some  of  the  money  before  the  month  was  ont.  I  said  that  I 
should  mention  it  to  yon.    Yours  (aithfully, 

(Signed)        H.  Cocebubn. 
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aware  of  any  thing  in  conduct  of  punueTS  to  justify  breaking  oflF,  l  ^uly  183S 
and  I  was  surprised  at  it 

Jaffray  and 
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7.  L£TT£R,  Sib  Edward  Lbbs  to  LoftD  Cockburn. 


mh  January  1884.      ^^^ 

My  Dear  Sir, — I  anticipate  the  surpriae  yon  will  feel, — ^a  snrprise  to  be 
equalled  ealy  by  the  dirappointmeot  and  regret  which  I  feel  myielf,  at 
hearing,  after  all  that  has  been  said  and  written,  that  Mrs  Simpaon  peremp- 
torily refuses  to  confirm  any  part  of  the  understanding  conveyed  in  your 
letter  to  me  of  the  10th  instant.  This  resolution  of  Mrs  Simpson's  was 
only  announced  to  me  yesterday,  by  Mr  Tytler,  W.  S.  into  whose  bands  she 
has  placed  the  whole  affair.  1  am  going^  across  to  Kaith,  but  expect  to  be 
back  Tuesday.  If  you  shoald  write  any  thing  in  the  interim  on  the  sub- 
ject, pray  mark  your  letter /^vole.     Ever,  &c. 

(Signed)        Edward  S.  Lees. 

8.  LETTER  from  Lord  Cockburn  to  Sir  Edward  Lees. 

Edinburgh^  28<A  January  1834. 

My  Dear  Sir  Edward, — I  have  received  your  letter  of  the  26th  in- 
stant, stating  that  Mrs  Simpson  now  refuses  to  fulfil  the  arrangement  enter- 
ed into  at  the  trial,  and  of  which  she  took  the  benefit  on  that  occasion. 

I  do  not  mean  to  intimate  this  unfortunate  resolution  Co  the  agent  for  the 
pursuers  till  Thursday  first,  the  SOth  instant.  I  Sbstain  from  doing  so  till 
then,  in  the  earnest  hope  that  she  may,  before  that,  review  her  determina- 
tion, and  see  cause  to  change  it. 

If  she  does  not^  I  anticipate  that  the  pursuers  will  institute  an  action 
against  youj  which  will  extend  to  the  L.2000  which  it  was  fixed  that  she 
was  to  pay  certainly,  and  which  may  extend  much  frirther.  The  ground 
on  which  this  claim  will  probably  be  rested,  and  may  I  think  in  law  be  rest- 
ed, is,  that  you  stood  forward  as  her  fnend,  and  gave  the  pursuers  reason 
to  believe  that  you  had  authority  to  bind  her,  or  that  you  were  sure  of  get- 
ting her  to  adopt  what  was  done. 

If  you  can  shew  that  she,  on  learning  the  terms,  acceded  to  them>  yon 
may  obtain  relief  from  this  action  from  her ;  or  if  yott>  by  your  evidence,  or 
by  any  writing,  can  shew  that  she  adopted  the  arrangement,  the  action  may 
at  once  be  raised  against  her,  leaving  you  out. 

This,  you  will  observe,  is  only  my  speculation.  I  have  no  knowledge 
what  the  pursuers,  on  learning  how  they  have  been  used,  may  do.  I  only 
State  my  belief  that  they  are  entitled  to  redress  from  her,  or  from  yon,  and 
my  fear  that  they  will  enforce  their  rights. 

In  so  far  as  you  are  concerned,  I  should  deeply  lament  that  you  were 
exposed  to  any  risk  or  any  trouble ;  because  it  is  certain  that  you  interfered 
from  the  kindest  motives,  and  that  the  arrangement  you  made  was  a  mast 
judicious  one  for  her.  The  attempt  to  break  it  up  will,  I  suspect,  do  no 
good  to  her. 

If  I  don't  hear  that  the  compact  is  to  be  adhered  to,  I  shall  intimate  its 
being  departed  from  on  Friday,  after  which  I  have  no  more  to  do  with  the 
matter.    Yours  fruthfnlly)  (Signed)        H.  Cockburn. 

9.  LETTER,  Mr  William  Dallas  junior  to  Sir  Edward  Lees. 
My  Dear  Sir  Edward,— I  have  a  communication  of  some  importance 
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to  make  with  regard  to  Mrs  Simpson.     Could  yoa  conveniently  see  me  to- 
night ?  If  so,  be  so  good  as  say  at  what  hour  I  may  call.     I  am,  &c 

(Signed)         Will.  Dallas  jno. 
\bth  January  1834. 

]0.  LETTER,  Sir  Edward  Lees  to  Mr  William  Dallas. 
Dear  Dallas, — I  am  confined  to  my  room  erer  since  Monday;  bot 
III  see  you,  or  any  one  for  Mrs  S«,  when  you  like.     Ever  yours, 

(Signed)         £.  S.  L. 

11.  LETTER,  Mrs  Simpson  to  Sir  Edward  Lees. 

My  Dear  Sir  Edward, — ^William  will  tell  you  much.  Do  yon  open 
your  mind  to  him.  I  understand  it  is  reported  in  town  that  some  of  the 
parties  have  promised  to  give  the  heirs-at-law  L.1500,  and  that  the  short 
report  in  the  newspapers  was  a  got  up-one.  You  are  aware  that  before  tbe 
trial  I  declined  a  compromise ;  and  surely  it  would  be  absurd  to  enter  into 
any  treaty  after  such  a  successful  result.  You  will  therefore  oblige  me,  in 
addition  to  the  very  great  interest  and  trouble  you  have  taken  in  my  afiin, 
by  suggesting  to  William  the  best  step  to  be  adopted  to  contradict  the  report, 
so  far  as  I  am  concerned.     I  am,  &c. 

(Signed)        E.  S.  Simpson. 

I5th  January  1834,1 

19.  Atkole  Crescent) 

12.  LETTER,  Mrs  Simpson  to  Sir  Edward  Lees. 

My  Dear  Sir  Edward, — For  God's  sake  send  me  the  letter  you  know 
of,  as  a  sealed  packet,  by  William.  I  pledge  myself  not  to  destroy  it  wiib- 
out  your  express  permission.     I  am,  &c. 

I5th  January  1834.  (Signed)         E.  S.  Simpson. 

13.  LETTER,  Sir  Edward  Lees  to  Mrs  Simpson. 

My  Dear  Mrs  Simpson, — I  send  you  back  your  letter.  For  God's 
sake  keep  yourself  quiet,  and  suffer  no  one  to  speak  to  you.  I  would  go 
to  yon,  but  I  am  very  unwell.     Ever  yours, 

15/A  January  1834.  (Signed)        Edward  S.  Lees. 

14.  LETTER,  Mrs  Simpson  to  Sir  Edward  Lees. 

My  Dear  Sir  Edward, — When  I  sent  my  brother  to  you  this  evening 
with  a  letter  from  me,  I  thought  from  the  first  two  lines  you  would  have 
understood  what  I  meant,  viz.  the  return  to  me  of  the  sealed  letter  which 
you  got  from  me  in  relation  to  the  late  question  with  Colonel  Simps(W*fl 
neirs.     But  to  make  matters  more  explicit,  I  mentioned  the  reasons  which 
rendered  it  imperiously  necessary  that  I  should  not  be,  in  the  most  re- 
mote degree,  made  a  party  in  the  reports  now  in  circulation.     When  my 
brother  returned,  I  thought  I  had  not  been  explicit  enough,  and  then  gave 
him  a  second  note  to  you,  which  could  not  be  misunderstood.    On  his  re- 
turn again,  with  a  packet  from  yon,  I  was  particularly  engaged ;  and  having 
no  doubt  it  contained  the  letter  or  other  writing  in  question,  I  did  not  open 
it  till  now,  (11  o'clock.)   You  may  judge  then  of  my  surprise,  when  I  found 
that  it  contained,  not  that  which  I  so  anxiously  wished,  but  my  first  letter  to 
you  of  this  evening.     In  these  circumstances,  and  to  prevent  mbappreben- 
sion,  1  feel  constrained  again  to  request  that  you  will  have  the  goodness  to 
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think  otherwise.    It  was  a  coinproiiiise  just  on  the  footing  of  charity,  ^  ^^b  l^^- 
for  the  credit  of  Mrs  Simpson's  character. 

Jaffray  and 
'      Others  v, 

return  to  me  the  letter  or  paper  yoa  sealed  and  kept  in  your  possession  on      1 

the  11th  instant.  Pursuers* 

I  would  not  hare  been  so  urgent  in  what  I  now  request,  had  there  not  Evidence, 
been  such  extraordinary  reports  current,  which  tend  to  be  as  injurious  to 
me  as  if  1  had  lost,  in  place  of  having  been  successful  in  the  trial ;  and  t 
must  say,  that  while  1  am  grateful  for  your  kind  attention  and  assistance 
before  the  trial,  I  do  regret  baring  been  induced  to  listen  to  any  applications 
that  were  made  to  me  in  favour  of  these  heirs,  by  whose  conduct  I  have  been, 
and,  from  recent  circumstances,  probably  will  be,  much  injured. 

I  may  mention,  that  you  offered  to  restore  the  letter  in  question.  I  hope 
it  is  only  from  not  understanding  my  two  last  letters  that  you  have  not  re- 
turned it.  I  have  consulted  none  yet  beyond  my  brother ;  but  notwith- 
standing  your  recommendation  to  avoid  speaking  to  others,  unless  these 
papers  or  letter  are  returned  to  me,  and  that  1  am  placed  in  the  same  situation 
as  I  was  before  you  obtained  possession  of  them,  I  must  of  course  put  the 
matter  into  the  hands  of  those  who  will  understand  the  whole  circumstances, 
and  act  for  me  better  than  I  can  do  for  myself.     I  am,  &c. 

Athole  Creseeni,  \5th  January  1834.        (Signed)     £.  S.  Simpson. 

15.  LETTER,  Sib  Edward  S.  Lees  to  Mrs  Simpson  of  Plean. 

My  Dear  Mrs  Simpson, — I  confess  1  had  not  read  your  note  of  last 
night  through,  when  I  went  down  from  my  bed-room  to  your  brother.  I 
was  just  going  to  bed  when  he  called  ;  and  merely  glancing  at  it,  and  con- 
ceiring  it  was  your  former  note  you  wished  back,  on  consideration  I  sent  it 
to  you.  It  never  for  one  moment  could  have  entered  my  head  that  yoa 
were  desirous  of  having  a  paper  which,  as  it  is  circumstanced ,  belongs  nei* 
ther  to  you  nor  to  me,  and  over  which  neither  of  u»  has  any  control.  It  is 
sealed  and  directed,  you  know,  to  a  high  legal  authority,  into  whose  (bauds) 
it  must  pass  in  the  event  of  my  death,  before  the  completion  of  the  arrange- 
ment it  conditions,— or  in  the  event  of  your  death, — and  a  refusal  by  your 
executors  to  perfect  that  arrangement.  Your  letter  oi  this  morning  greatly 
iutonishes  me,  I  cannot  understand  why  it  has  been  written,  and  I  must  re-> 
quest  that  you  will  allow  me  to  communicate  with  Botne  friend  on  your  be- 
half, in  whom  you  have  unbounded  cotifidence — one  he  must  be  on  whom 
you  have  a  reliance,  founded  on  a  conviction  Aiat  he  feels  in  your  reputa- 
tion and  honour,  as  strong  an  interest  as  I  hope  you  think  I  feel  myself. 
And  believe  me,  very  truly  yours, 

16M  January  1834*.  (Signed)        Edward  S.  Lees. 

16.  LETTER,  Mrs  Simpson  to  Sir  Edward  Lees. 

Mr  Dear  Sir  Edward, — I  have  just  received  your  letter.  It  is  unne- 
cessary to  enter  into  details  as  to  the  use  which  was  to  be  made  of  the  paper 
in  question,  farther  than  that  1  was  so  hurried  at  the  time  it  was  obtained 
from  me,  that  I  had  not  the  prudence  either  to  make  myself  acquainted  with 
its  contents,  its  address,  or  the  use  to  be  made  of  it.  It  may  be  a  very  pro- 
per document,  but  I  wish  to  be  assured  that  it  is  so ;  and  in  compliance 
with  your  request,  I  have  deputed  the  bearer,  Mr  Hall,  to  communicate 
with  you  on  my  behalf,  as  I  have  fully  acquainted  him  with  all  the  circum*- 
Btances,  so  far  as  I  know  them  myself.  It  will  not  be  destroyed  until  t 
have  either  had  a  personal  interview  with  you,  or  some  other  communica- 
tion, which  may  be  equally  satisfactory.     I  am.  &c. 

16^A  January  1834*.  (Signed)         E.  S.  Simpson. 
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1  July  1835.       Sir  ^ward  S.  Lies, — I  am  acquaiotod  with  Mrs  Siaq>aoD|  and 
late  Mrs  Baird,  her  sister.     Th^y  were  very  distant  conneetiaoi 


Jaffray  and 

Others  v. 
SimpcoD. 


Pursuers* 
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17.  LETTER,  Sib  Edward  Less  to  Mr  Jambs  Hall,  Writer,  Edinbiuih. 

5-45^.  P.  Jf- 

Dbar  Sib,-.-!  have  not  yet  heard  from  the  S.  G.,  and  the  moawit  I  (fe 
you  ahal)  hear  from  foors,  &c. 

16^  January  1834.  (Signed)         Edw"  S.  Lbi& 

18.  LETTER,  Mr  Hall  to  Sib  E.  Lees. 

16/A  January  183i 

Dear  Sib, — I  have  just  reoeiyed  your  letter  of  this  evenieg.  1  refnt 
that  it  is  BO  unsatisfactory.  When  I  called  upon  yon  to-day,  I  had  ae  object 
in  view  bat  that  of  placing  Mrs  Simpson  in  that  position  in  which  the  resoh 
of  the  trial  left  her.  You  objected  to  the  restoration  of  the  letter  or  pspfr 
in  question,  on  the  ground  that  you  must  hare  time  to  consalt  the  S.  & 
who,  you  said,  was  concerned  in  the  transaction.  This  I  acceded  to^  sad 
ample  time  was  afforded  for  such  a  purpose. 

I  now  feel  myself  called  upon  to  intimate  to  you,  that  unless  the  does- 
ment  in  question  shall  be  placed  in  my  bands  by  ten  o'clock  to-mornHT 
morning,  1  shall  lay  the  whole  matter  before  the  Dean  of  Faculty.   I  am,  lie. 

Sir  Edward  Lees*  (Signed)        J  a.  Hall. 

19.  LETTER,  Sir  E.  Less  to  Mr  James  Hall. 

Dear  Sir, — I  have  this  moment  received  your  note  of  this  oveniag, 
which  I  must  say  greatly  surprises  me,  and  gives  me  great  concern.  I  as  t 
man  of  very  few  words ;  and  therefore,  while  1  anxiously  wait  myself  u 
answer  to  the  letter  which  I  considered  myself  in  courtesy  bound  to  wfils 
to  the  Solicitor-General,  1  beg  simply  to  say,  it  is  not  for  me  to  dictate  Is 
you  what  course  you  should  pursue  with  regard  to  the  present  position  sf 
Mrs  Simpson's  case.  That  must  rest  with  your  discretion,  where  Mn  & 
has  placed  it.  But  this  much  I  will  say,  in  reference  to  what  is  within  mj 
own  knowledge,  that  I  trust  whatever  you  may  do  may,  in  its  result,  b« 
prudent  in  you,  and  beneficial  to  her.     I  ain,  ke, 

James  Hall,  Esq,  (Signed)        Edward  S.  Lees. 

16M  January  18S4w 


fiO.  Sir  E.  Lees  to  Mr  Hall. 

I  was  just  getting  into  bed  when  I  got  Mr  C.'s  answer.  I  shall  trani- 
cribe  his  letter  of  the  10th  inst.  in  the  morning,  and  send  it  to  you.  Very 
truly  yours,  (Signed)        Edward  Lees. 

James  HaU,  Esq.  16th  January  1834,  lO-SO".  P.  M. 

21.  Sir  E.  Lees  to  Mr  James  Hall. 

Dear  Sib, — I  beg  to  send  you,  according  to  my  promise,  for  Mrs  Simp- 
son, a  copy  of  the  paper  in  my  possession,  and  referred  to  in  my  notes  of 
last  night.     Very  tndy  yours,  (Signed)        Edwabd  S.  Lees. 

Mth  January  IdU. 

(iV.  B, — The  inclosure  was  copy  of  Lord  Cockbum's  letter  to  Sir  B. 
Lees,  of  10th  January  1834,  No.  1.) 

22.  LETTER,  Mr  J.  Hall  to  Sir  E.  Lees. 

ISA  January  IBU. 
Dear  Sir,— I  have  the  honour  to  acknowledge  the  receipt  of  your  two 
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of  mine.     Mrs  Simpson  was  oonsulted  as  to  a  compromise.     She  l  Juhf  1836. 
was  at  first  averse  to  it,  but  then  said  she  had  given  authority  to  her    ^**^^^| 
agent  to  effect  compromise.     She  wished  my  opinion.     I  did  not  o^tbm  v. 
advise  a  compromise  at  that  time.    I  was  afraid  of  publicity.    When  SiAipson. 
it  came  nearer  day  of  trial,  she  communicated,  in  considerable  agi<-  purmen' 

letters  of  the  16th,  and  your  letter  of  the  17th  instant,  the  latter  Bending  me 
inclosed  a  copy  of  the  Solicitor- General*8  letter,  of  wfiich  Mrs  Simpsoo's 
apprpbatioo  was  obtained,  and  a  copy  of  the  address,  and  the  directions 
written  on  its  corer.  All  I  can  sajr  at  present  is,  that  I  request,  on  the  pari 
of  Mrs  Simpson,  yon  will  not  part  with  the  original  docnments  in  qnestion. 
I  am,  &c.  (Signed)        Ja.  Hall. 

23.  LETTER,  Sir  E.  Lees  to  Mr  James  Hall. 

My  Dear  Sir, — Pray  assure  Mrs  S.»  with  my  kindest  regards,  that 
knowing  her  as  I  do,  she  may  have  perfect  reliance  that  the  document  shall 
not  only  not  leave  my  possession,  hut  no  mortal  shall  either  see  or  bear  of 
its  existence.  If  she  sends  me  the  seal^  Til  reseal  it,  and  return  the  seal. 
Ever  yoqrs,  (Signed)        Edward  S.  Lees. 

James  Hall,  Esq*  18^A  January  1834. 

24.  LETTER,  Richard  Mackenzie,  Esq.  W.  S.  to  Alexander 

Dallas,  Esq. 

My  Dear  Sir» — While  yow  friends  must  congratnlate  yon  on  the  resnlt 
of  yesterday's  trial,  I  venture  to  suggest,  that  it  would  be  right  to  inquire 
into  the  history  of  the  pursuers,  who  roust  have  heen  misled  in  this  case, 
and  if  they  are  found  to  be  poor,  that  your  daughter  should  exercise  her 
generosity  in  giving  a  small  annual  pension  to  them.  If  this  is  listened  to, 
it  must  be  held  to  proceed  from  your  daughter  herself,  and  not  in  conse- 
quence of  any  suggestion  of  mine.     Yours  truly, 

lOih  January  1834.  (Signed)         Richd.  Mackenzie. 

25.  COPY  of  LETTER  to  be  written  by  Alexander  Dallas,  Esq.  to 

Richard  Mackenzie,  Esq. 

f  Original  Draft  in  the  handwriting  of  Sir  Edward  Lees  J 
I  have  received  your  very  kind  letter,  and  thank  you  for  your  congratu- 
lations. I  gratefully  receive  them,  as  I  ought  to  do,  proceeding,  as  I  am 
sensible  they  are  intended,  the  offering  of  a  sincere  friend.  I  have  commu* 
nicated  with  my  daughter,  and  I  am  happy  to  state  to  you,  that  the  feelings 
of  her  own  heart  had,  in  its  benevolence,  anticipated  your  wishes.  I  pledge 
myself  I  know  not  what  her  intentions  are ;  but  this  I  will  say  to  yon,  that 
from  what  I  know  of  her  character,  and  her  kindness  of  heart,  I  am  sure 
she  will,  when  the  proper  time  shall  have  arrived,  shew  herself  a  Christian, 
and  give  an  ample  contradiction  to  the  aspersions  which  have  so  long  and  so 
seriously  afflicted  her.     I  am,  &c. 

26.  COPY  LETTER  Sir  Edward  Lees  to  Mrs  Simpson,  inclosing  the 

preceding  Draft. 

Wih  January  1834. 
My  Dear  and  injured  Friend, — I  send  yon  a  draft  of  what  I  think 
your  father  ought  to  write  to  Mr  M.     Copy  it  over  yourself t  and  aend  it 
as  your  own  to  him^  to  write  to  Mr  M.     Ever  yours,  he, 

^  (Signed)        Edward  S.  Less. 
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1  July  1835.    tation,  her  anxiety,  and  wished  to  see  me  on  the  subject  of  a  com- 
promise.    There  was  a  meeting  of  her  legal  advisers  at  Dean  of 
Faculty's.     She  was  anxious  I  should  attend.     She  said  thattenai 
of  compromise  had  been  arranged  for  L.5000.     She  understood  die 
Dean  and  Lord  Cockburn  of  opinion  there  should  be  compromise.  She 
had  no  friend  to  consult.    Her  father  not  on  terms  of  communication^ 
and  she  was  imprudent  enough  to  add  she  would  rely  entirely  on  my 
advice.    I  stated  that  I  thought  it  ought  to  be  done  in  a  confidential 
manner.   I  went  to  the  Dean's,  and  sawone  of  her  counsel,  Mr  P.  Ro- 
bertson.  He  came  out  of  the  room.    Mr  Robertson  was  appointed  to 
meet  with  me,  to  see  whether  any  thing  could  be  done.     At  Mis 
Simpson's  house,  matter  again  discussed.     I  thought  she  was  de- 
posed to  follow  my  advice.     She  was  not  present  at  first  part  of 
conversation.     I  thought  the  compromise  ought  not  to  take  place 
then.     I  never  abandoned  the  idea  of  a  compromise  at  some  period. 
I  attended  trial  at  particular  wish  of  Mrs  Simpson.     I  went  tben 
to  watch  whole  proceedings,  and  felt  considerable  interest.    I  bad 
a  communication  from  Mrs  Simpson  on  morning  of  second  day. 
Had  very  serious  apprehensions  after  hearing  proceedings  of  first 
day,  and  felt  anxious,  as  I  had  assumed  so  much  responsibility,  in 
not  effecting  compromise  sooner.     On  second  day  Dean  spoke,  and 
immediately  left  Court.     After  that,  Solicitor-General  asked  me  if 
I  was  not  attending  the  trial  for  Mrs  Simpson.     I  said  I  was.    We 
went   to  Outer- House   together.      He   asked  me,   if   I  did  not 
think,  under  all  the  circumstances,  the  trial  should  now  cease.    He 
said,  so  far  as  the  trial  had  then  gone,  he  thought  Mrs  Simp- 
son's reputation  was  safe.     It  was  agreed  pursuers'  counsel  should 
make  a  speech  to  save  Mrs  Simpson's  character.     I  was  glad  Mis 
Simpson  was  to  secure,  through  the  statement  of  pursuers'  coanseli 
a  vindication  of  her  character.     The  sum  agreed  on  was  L.500  to 
each  of  pursuers,  and  L.500  to  agent,  and  defenders  to  pass  from 
costs.     Matter  talked  over  with  Mr  Keay.     Mr  William  Dallas, 
(brother  of  Mrs  Simpson,)  was  then  crossing  room.     I  told  wliat 
was  doing,  and  he  seemed  greatly  delighted.     I  asked  where  Mrs 
Simpson  was.    He  said  she  was  in  the  neighbourhood ;  but  I  could 
not  see  her,  but  he  would  go  and  tell  her.     He  went,  and  I  sent 
out  to  see  if  Mr  William  Dallas  had  returned.     Mr  Dallas's  clerk 
beckoned  to  me  Mr  Dallas  was  there.     I  did  not  see  Mr  Dallas 
then.    I  thought  Mr  Keay's  speech  well  worth  L.500  to  Mrs  Simp- 
son.    Every  thing  was  done  by  pursuers  I  could  expect     I  consi- 
dered myself  authorised  to  make  this  arrangement,  even  if  I  bad 
gone  the  length  of  L.  5000.     After  trial,  Mr  P.  Robertson  and  I 
went  to  her.     Her  brother  was  there  before  us,  in  a  separate  room^ 
alone  with  her.     I  communicated  what  had  taken  place.     I  told  her 
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the  reasons  for  going  into  the  arrangement     I  was  particular  in  1  July  1835. 
telling  her  my  motives.     She  expressed  surprise  at  our  agreeing  to    ^^"^V^^ 
give  L.600  to  Mr  Campbell.     I  said,  Wait ;  have  patience  till  to-  ^^^^^  J"** 
morrow,  when  you'll  see  in  the  newspapers  what  will  give  you  gra-  simpion. 
tification.     I  never  saw  gratification  more  felt,  or  expressed,  as  &r  p„„ue„« 
as  I  could  judge  from  expressions.     She  understood  the  agreement  Evidence. 
I  considered.     By  CourL — She  said  nothing  expressive  of  doubt  of 
my  having  power  to  make  the  arrangement.    She  said,  Every  thing 
you  think  I  will  most  cheerfully  do.   There  was  no  observation  then 
made,  that  the  money  was  to  be  paid  as  charity.   Saw  her  day  after 
but  one.  In  interval  had  g^t  Lord  Cockburn's  letter  of  10th  January; 
Same  evening  saw  Mrs  Simpson.  I  had  conversation  with  her.  Told 
her  I  had  got  a  most  delightful  letter  from  Lord  Cockbum.     Did 
not  shew  it  her  then,  as  people  were  in  the  room.     Saw  her  next 
day.     Shewed  her  the  letter.     She  read  it  over.     She  appeared  to 
understand  it.     She  discussed  whole  thing,  even  as  to  the  mode  of 
paying  the  money.     I  always  thought  her  shrewd  and  clever.     She 
still  harped  upon  the  L.500  to  Mr  Campbell ;  but  I  got  over  that, 
by  saying  I  would  take  care  the  money  should  appear  to  be  paid  to 
heirs,  not  to  Mr  Campbell.    She  then  wrote  the  approval.   (Idenii« 
fied  and  read.)     Understood  it  should  be  kept  secret.     I  sealed  up 
the  letter  and  gave  her  the  seal.     She  has  the  seal  yet.     I  sealed 
it  up,  because,  in  the  event  of  my  death,  it  was  right  that  no  one 
should  get  it  but  Mrs  Simpson,  or  the  Solicitor- General.     I  accom- 
panied  her  to  her  own  door.     Mr  Dallas  followed  me  with  Richard 
M^Kenzie's  letter.    (See  No.  24,  correspondence.)   I  said,  that  pre- 
eisely  the  sort  of  letter  wanted.     I  sent  draft  of  answer ;  see  No. 
25.     (Identifies  it)     On  Sunday  I  and  her  lawyers  dined  at  her 
house  to  celebrate  her  victory.    No  indication  of  dissatisfaction*    She 
was  kind  enough  to  propose  my  health  in  a  full  bumper.     She  after- 
wards  applied  for  Lord  Cockburn's  letter.     I  gave  her  a  copy.     I 
retained  the  original,  till  produced  in  process.     At  Post-office  one 
evening,  Mrs  Simpson  came  with  her  brother  to  thank  Lady  Lees 
for  what  I  had  done.     Mrs  Stewart  was  present  also.     I  saw  the 
letter  burned,  which  authorised  L.dOOO  to  be  given.    Then  L.5000 
were  proposed.    Upon  my  word,  I  think  she  made  a  most  favourable 
bargain.     Crots-examined* — At  Dean  of  Faculty's  had  a  few  words 
with  Mr  Patrick  Robertson*   Mr  Robertson  was  against  a  compro- 
mise.  I  always  objected  to  any  compromise  excepting  on  footing  of 
publicity.     Had  conversation  with  Mr  Aobertson  and  Mr  Innes, 
her  agent,  in  going  to  her  house.    Mrs  Simpson  at  first  was  not  in 
room.     I  brought  under  their  notice  the  distinction  betwixt  the 
compromise  being  done  publicly  and  otherwise.    At  this  time  I  had 
confidence  in  Mr  Robertson,  and  expressed  myself  to  him  as  I  had 
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1  July  1835.  done  to  Mrs  Simpson.  I  said  1  would  rather  see  Mrs  Smpeoi 
perish  than  compromise  except  on  footing  of  publicity.  Agreed 
letter  Mr  Innes  held  should  then  be  destroyed.  It  was  burnt  b^ 
fore  all  the  parties  by  Innes.  Mr  Robertson  and  I  walked  hoiM 
together.  Think  I  had  no  conversation  with  Mr  Robertson  as  to 
aspect  of  case.  Recollects  cross-examination  of  Buchanan  by  Mr 
Robertson,  but  do  not  recollect  any  conversation  with  Mr  Robert- 
son as  to  that  examination.  Did  not  see  Mrs  Simpson  that  night 
Was  not  prepared  for  communication  made  by  Solicitor-Genenl 
in  Outer- House.  Did  not  know  at  that  time  that  Solicitor-Genenl 
was  not  counsel  for  Mrs  Simpson.  Did  not  state  money  to  be  takei 
as  matter  of  liberality.  Lord  Cockburn's  letter  puts  it  as  giren  as 
matter  of  liberality.  I  did  not  speak  to  Mr  Campbell.  Solicitiv- 
General  arranged  terms  with  my  concurrence.  Considered  £rM 
what  had  passed  she  would  follow  my  advice ;  but  never  had  expretf 
authority  to  make  this  arrangement  except  that  twice  she  said  she 
would  do  whatever  I  proposed.  Was  not  ten  minutes  in  sepeiate 
room  with  Mrs  Simpson  when  I  called  with  Mr  Robertson.  Kn 
Simpson  came  to  express  her  gratitude  to  Lady  Lees  for  my  interest 
in  the  case.  Lady  Lees  did  not  know  of  compromise.  Me-exammi 
— Only  remark  of  Mr  Robertson  was  in  walking  home.  ^  By  thk 
time  to-morrow  they  will  be  happy  to  take  L.500.'  By  Ccwt,— 
Don't  recollect  of  Lord  Cockburn  suggesting  I  should  send  for  Mis 
Simpson's  counsel.  I  told  Lord  Cockburn  I  would  be  responsible. 
Mrs  James  Stewart — I  was  at  Lady  Lees'  house  one  evening  in 
January  1834,  when  Mrs  Simpson  called.  It  was  in  the  ereniif 
of  the  day  after  the  trial.  Mrs  Simpson  expressed  herself  in  rery 
grateful  terms,  and  said  that  Sir  Edward  Lees  had  behaved  so  kiod- 
ly  to  her  at  the  late  trial  that  she  never  could  forget  it.  She  re- 
peated this  more  than  once.  Mrs  Simpson  invited  Sir  Edward  to 
dinner  one  Sunday  following.  I  was  impressed  with  her  serioai 
mipner,  and  I  remarked  to  her,  that  she  ought  to  have  made  Sao- 
day  a  day  of  fasting  instead  of  feasting,  in  respect  of  the  great  (fe- 
liverance  for  which  she  was  thanking  Sir  Edward  Lees. 


Defender's 
Kvidence. 


Evidence  for  defender, — A,  Wood  stated  the  case  for  the  defender. 

Dean  of  Fac.  (John  Hope,  Esq.) — Was  leading  counsel  for  Mis 
Simpson.  Consulted  after  defences  were  lodged,— certainly  before 
Record  closed.  At  first  there  was  Mr  H.  Robertson,  afterwiidi 
Mr  Pat.  Robertson,  as  counsel.  At  first  I  was  dissatisfied  with  seTe- 
ral  things  done  by  trustees.  Mr  Dallas  wished  to  produce  papeif 
which  I  thought  would  prejudice  Mrs  Simpson's  case,  and  make  it 
wider.  Mr  Innes  employed  by  Mrs  Simpson.  He  asked  oe 
whether  he  could  act  for  both.    I  said,  provided  Mr  Dallas  did  not 
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inlerferci  and  Mr  Innes  consalted  me  as  to  steps  to  be  taken  for  I  July  1835. 
trustees*  One  evening  before  trial,  something  occurred  which  made  -•^t"^ 
me  inquire  how  far  the  defences  were  to  go  on  together.  Solicitor-  oii,J^^, 
General  then  stated,  he  thought  the  case  of  the  trustees  was  not  to  StmiNon. 
support  the  deeds  in  favour  of  Mrs  Simpson.  He  viewed  them  as  D^endcr'a 
claims  against  the  trust,  being  subsequent;  and  as  far  as  case  of  trus-  Evidence, 
tees  could  be  said  to  aid  our  case,  he  did  not  mean  so  to  conduct  the 
case.  I  proposed  his  opening  should  stop  at  the  trust-deed,  and  I 
begin  with  Colonel  Simpson's  marriage.  Solicitor- General's  opi- 
nion clear  on  the  evening  of  trial  that  evidence  should  not  be  led.  I 
said,  Mrs  Simpson's  case  different,  and  I  wished  evidence  of  Mr 
Robert  Rutherford  and  Richard  Mackenzie.  At  first  I  believed  that 
separation  of  case  necessary,  from  Mr  Dallas  and  Mrs  Simpson 
being  on  bad  terms,  and  after  from  my  being  displeased  with  parts  of 
defence  of  trust.  Nobody  had  any  right  to  interfere  but  Mr  P. 
Robertson,  Mr  H.  Robertson,  and  myself.  I  understood  Mr  Keay 
had  communicated  that  pursuers  would  be  glad  to  receive  a  sum  of 
money.  I  considered  this  possible,  as  Lord  Dunmore  some  time 
before  had  communicated  to  me.  They  did  not  mean  to  challenge 
the  deeds  on  the  ground  of  capacity.  As  matter  of  curiosity,  the 
precognition  of  Captain  Buchanan  was  sent  to  me,  to  shew  there 
was  no  ground  of  incapacity.  I  wrote  Lord  Dunmore  that  they 
had  as  little  ground  on  legal  principle  as  in  respect  to  capacity. 
The  view  I  took  was,  I  saw  from  statements,  &c.  there  would  be 
a  strong  attempt  to  make  Colonel  Simpson's  infirmity  gross  and 
disgusting,  and  thus  lead  to  insinuations  and  charges  against  the 
lady.  I  thought  it  desirable  on  that  account  alone,  pursuers  should 
be  bought  off  for  a  small  sum.  No  recollection  of  expressing  that 
opinion  to  agent  before  consultation  on  day  before  trial ;  but  I  may 
have  done  so.  During  that  consultation,  Sir  Edward  Lees  and  Mrs 
Simpson  came  to  my  chambers.  Having  a  great  aversion  to  see  ladies 
who  are  clients,  I  declined  to  see  Mrs  Simpson.  After  the  consul- 
tation, and  the  gentlemen  were  on  the  floor,  Mr  Cockbnrn  said,  he 
still  thought  compromise  should  be  pressed  on  Mrs  Simpson.  The 
trustees  had  always  said  they  would  pay  nothing.  I  stated  istrongly 
the  object  of  Mrs  Simpson  to  avoid  publicity  as  to  the  age  and  con*^ 
dition  of  this  man  she  had  married ;  and  though  the  case  might  not 
be  proved,  yet  the  disclosures  might  be  detrimental  to  her^  I  had 
no  doubt  as  to  her  success  on  merits.  I  proposed  Messrs  Patrick  and 
Hercules  Robertson  should  go  to  her  with  my  opinion.  I  requested 
to  be  immediately  informed.  I  said,  if  ease  opened,  object  of 
whole  compromise  would  in  my  view  be  at  an  end.  Mr  Innes 
said  he  thought  Mrs  Simpson  did  not  care  about  the  exposure.  I 
said,  if  Mrs  Simpson  be  case  hardened,  there  could  be  no  motive  in 

2k2 


34 


JURY  SITTINGS. 


Nt.3. 


Jaffray  and 
Others  v. 

Simpioii. 

D«fender*a 
Evidence. 


t  July  1835.  the  compromise.  Mr  Innes  said,  he  thought  it  had  been  alreriy 
made  sufficiently  public.  I  said,  Mrs  Simpson  best  ji»^e  of  dot, 
and  Patrick  and  H.  Robertson  would  see  her.  I  soon  after  leceiTri 
a  note,  that  the  trial  must  go  on.  After  hearing  pursuers'  case,  1 
should  never  have  thought  of  bringing  evidence,  except  to  sitef 
respectable  evidence  I  had.  No  instnimentary  witness  had  bea 
examined.  For  the  purpose  of  full  vindication,  and  not  to  gab 
the  case,  I  thought  it  due  to  this  lady  to  lead  evidence,  h8Tiii| 
witnesses  of  so  respectable  a  class.  Arranged  Mr  Cockbum  ahooU 
speak  first  I  was  taken  ill,  and  proposed  I  should  speak  first,  ui 
began  at  trust-deed.  From  moment  case  began,  only  object  of 
compromise  gone.  Would  not  have  advised  her  to  g^ve  L500  ti 
be  done  with  case.  Decided  impression  of  this.  If  I  had  beard  «f 
a  compromise,  I  should  have  stopt  it ;  and  if  necessary,  appcaM 
to  Court  that  the  case  was  in  my  hands,  and  no  one  had  a  ri^htlB 
interfere.  I  felt  safe  as  to  my  witnesses.  I  left  Mr  RobextsH 
in  charge,  and  said  across  to  Mr  Cockbum,  I  hope  you'll  give  oa 
counsel  a  lift.  When  going  through  Outer-House,  met  Mr  Mci* 
teith,  who  told  me  we  had  dished  them,  and  had  even  taken  oi^  b 
his  mind,  much  of  the  moral  impression  they  meant  to  create.  1 
never  felt  more  sure  of  a  verdict.  In  the  evening,  at  GnuitOB,  re 
ceived  two  notes  from  Peter  and  Hercules  Robertson  that  casein 
gained,  and  that  Keay  had  made  a  handsome  apology ;  all  whidi 
thought  natural.  A  morning  or  two  after,  Mr  McNeill  ad^ed  ik 
if  I  had  not  heard  what  had  taken  place. 

Mr  Patrick  Robertson^  advocate. — Was  employed  as  coonselltf 
Mrs  Simpson  recently  before  trial.  At  consultation  day  bdisff; 
arranged  Solicitor-General  should  take  exclusive  charge  of  case  4f 
trustees.  A  great  deal  of  discussion  about  a  compromise.  I  «* 
opposed  to  any  compromise  from  reading  the  papers.  Before  brt 
consultation  had  seen  Mrs  SimpSon.  Had  conversation  with  kr. 
My  opinion  remained  steadily  against  the  compromise ;  Ist,  f^ 
merits ;  and,  2dly,  because  I  thought  publicity  of  trial  would  reno** 
many  of  those  misunderstandings  that  prevuled.  At  oonsnltatis* 
at  Dean's,  I  was  called  out,  Mrs  Simpson  in  a  carriage.  Sir  Edwiri 
came  out  and  had  some  conversation  with  her.  I  went,  by  arraBg^ 
ment,  to  Mrs  Simpson  with  Mr  Innes  and  Mr  H.  Robertson.  At 
consultation  no  one  expressed  fear.  We  all  thought  we  oogbtn 
gain.  At  meeting  at  Mrs  Simpson's  found  Sir  Edward  there.  It^ 
it  would  be  a  great  comfort  to  have  Sir  Edward  consulted  as  kff 
friend.  Sir  Edward  expressed  himself  strongly,  there  should  be  os 
compromise.  He  stated,  that  after  what  was  publicly  known,  if  sk 
compromised  her  character  would  be  ruined.  I  expressed  my  opinio^) 
and  so  did  Mr  H.  Robertson,  to  the  same  effect.  Sir  £dward*9  opi* 
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Bion  was  against  compromise  of  any  kind.     Sir  Edward  expressed  l  July  1835. 
himself  more  strongly  than  I  did.  I  was  against  all  compromise,  and    ^"^^v^**^ 
would  not  have  been  a  party  to  any.  An  authority  had  been  given  to  otben  v? 
Mr  Innes  to  compromise  for  L.30()0.  Authority  to  Mr  Innes  burnt,  Simpwn. 
after  agreed  shonld  be  no  compromise.   Mrs  Simps<m  heard  our  opi-  Defender'^ 
Bions.     Mrs  Simpson  much  agitated,  and  seemed  anxious  it  should  Evidence. 
be  done  in  the  way  her  friends  thought  right     Frequently  said,  it 
was  not  money  but  character  she  had  in  view.     I  had  no  fear  as  to 
result.     After  this  I  wrote  two  lines  to  Solicitor-General.     Trial 
goes  on,  or  no  compromise.   Trial  went  on.   I  cross-examined  Cap- 
tain Buchanan,  a  very  important  witness.    After  cross-examination 
of  Captain  Buchanan,  Sir  Edward  said,  You  have  knodied  the 
bottom  out  of  the  case.   He  said  he  thought  pursuers'  case  hopeless^ 
and  I  thought  so  too.     I  thought  no  jury  would  give  a  verdict 
against  us,  and  if  so,  that  Court  would  quash  it     We  had  a  con- 
ference as  to  leading  evidence  for  drfenders.  Think  Solicitor-Gene- 
ral took  part.     We  thought  case  safe ;  but  as  pursuer  had  not  called 
Rutherford  and  R.  Mackenzie,  we  thought  better  to  call  them,  to 
put  the  public  opinion  right  as  to  Colonel  Simpson's  conduct.     I 
think  Solicitor-General  against  leading  evidence.   No  apprehension 
from  cross-examination  of  witnesses.     Dean  spoke  at  great  lengthi 
Nothing  said  about  compromise.  I  thought  it  remarkable  they  did  not 
cross-examine,  but  thought  this  arose  from  despair,  having  made  up 
my  mind  there  should  be  no  compromise.    I  never  thought  of  any. 
Had  no  idea  of  any  one  having  authority  to  compromise.     I  would 
not  have  considered  myself  entitled  to  do  so.     Sir  Edward  got  no 
authority ;  and  in  going  along  from  Mrs  Simpson's,  he,  Sir  Edward^ 
expressed  satisfocdon  at  the  arrangement,  as  his  feeling  had  all  along 
been  against  any  compromise.    Heard  Mr  Keay.    Thought  his  case 
desperate,  but  thought  statement  and  apology  very  handsome.     I 
thought  of  getting  up  and  sayinff,  I  would  recommend  my  client  to 
pass  from  expenses,  but  checked  myself,  not  wishing  public  to  sup- 
pose this  had  been  got  up  by  concert  with  Mr  Keay.   I  was  against 
compromise,  public  or  private.    I  thought  inquiry  necessary  to  save 
lier  character  from  perdition.    I  walked  over  with  Sir  Edward,  after 
that  she  had  heard  tike  result    As  she  had  understood  it,  she  thought 
she  had  better  see  opponent  and  get  an  apology.     Sir  Edward  and 
Mrs  Simpson  went  out  of  room,  and  came  back  in.a  few  minutes. 

By  Court. — 1  cannot  recollect  Sir  Edward  asking  the  counsel  if 
there  must  be  compromise,  whether  it  must  be  public.  No  recol- 
lection of  that 

Lord  Moncreiff  charged  the  jury  as  follows :   We  have  had  Judgc'i 
a  great  many  useful  observations  from  the  l/earned  counsel,  but  \     ^^^' 
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1  July  1835.  muBt  beg  leave  to  remark,  that  it  appears  to  me  my  learned  broUieii 
^*V^^  at  the  bar  have  followed  what  I  fear  is  too  mueh  an  established  e»- 
Otbera  9"  ^^™>  ^^^*  bringing  before  us  a  good  deal  of  matter  which  really  doei 
Simpson.  not  belong  to  the  ease  at  all.  The  case  you  have  to  try  resolrei 
Judge's"  ^^^  ^  ^^"^  simple  questions  of  fact,  as  they  are  set  forth  in  die  ii- 
Charge.  sues.     Without  going  over  all  the  words  of  the  issues,  I  will  state 

to  you  in  substance  the  nature  of  the  questions  which  are  put  toyoo. 
The  first  is,  whether  it  is  proved,  that  at  the  time  mentioned  in  tk 
issue  a  compromise  was  entered  into  between  the  parties.  Tlie 
second,  whether,  if  a  compromise  was  entered  into  at  the  time,  it 
was  so  entered  into  by  the  authority  of  this  defender.  Third,  Sap- 
posing  it  was  entered  into,  but  you  entertain  doubts,  or  do  not  tUii 
that  the  evidence  supports  the  averment  that  it  was  done  by  kr 
authority,  whether  it  was  homologated  by  herself  after  it  w&s » 
done.  This  is  the  substance  of  the  questions  you  are  to  try.  Tot 
are  hot  to  permit  your  minds  to  be  drawn  to  subjects  which  donl 
belong  to  this  trial,  such  as  the  details  of  the  former  trial,  whidi 
we  must  not  be  supposed  to  know  any  thing  of.  You  are  to  cat 
fine  yourselves  to  the  real  questions  which  are  before  you,  taking  the 
statements  which  have  been  made  into  consideration,  only  in  sofa 
as  they  are  necessary  to  explain  the  circumstances  under  whidi, 
and  the  manner  in  which,  the  supposed  compromise  was  entered  in- 
to, if  it  was  entered  into.  The  former  trial  is  made  an  admissMi 
in  the  issues ;  but  whether  these  numerous  deeds  were  liable  to  le- 
duction  or  not  is  matter  which  you  cannot  try :  it  is  not  for  yoor 
consideration  or  determination.  There  were  grounds  stated  iifx^r^ 
ducing  these  deeds,  such  as  facility,  fraud  and  circumvention ;  M 
whether  these  grounds  were  met  by  a  relevant  defence,  is  not  tk 
question  before  you.  What  you  have  to  do  is,  to  consider  the  a▼e^ 
ment  which  has  been  made  in  the  course  of  this  trial,  that  a  cob* 
promise  is  alleged  to  have  been  entered  into.  It  is  however  ob- 
doubtedly  part  of  this  case  to  consider,  what  was  the  opinion  re- 
spectively entertained  by  the  parties  as  to  the  result  of  the  former 
trial.  It  is  made  part  of  it  by  the  evidence  on  both  sides.  There 
can  be  no  doubt  Mrs  Simpson  herself  had  thought  at  one  time  d 
making  a  compromise.  It  is  clear  that  this  had  been  communicft* 
ted  to  Sir  Edward  Lees,  because  he  had  formerly  dissuaded  herftoa 
a  compromise,  at  least  if  you  believe  his  testimony.  The  Dctf 
of  Faculty  was  of  opinion  that  there  might  be  a  compromise  before 
the  case  went  to  trial,  but  not  afterwards.  Mr  Robertson  agin 
said  decidedly,  that  he  was  not  afraid  of  the  issue  of  the  trial,  aod 
that  it  was  necessary  for  her  character  that  the  trial  should  proceed 
to  issue.  I  mention  this  just  now,  because,  although  we  have  no* 
thing  to  do  with  the  merits  of  the  former  trial,  it  does  shew  thataO 
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parties  concerned,  the  party  herself^  Sir  Edward  Lees  and  the  i  July  1835. 
coansel,  had  considered  the  propriety  of  a  compromise,  and  they  did     ^^^^s/^^ 
consider  that  her  character  was  materially  involved  one  way  or  other  o^i^era  v." 
in  the  issue  of  that  trial.     It  is  my  duty,  however,  to  state,  that  it  Simpson.     . 
spears  to  me  to  be  very  little  material  what  in  reality  were  the  j^^    ., 
probabilities  of  success  in  favour  of  one  party  or  the  other,  either  Charge. 
prior  to  the  trial  or  at  that  particular  stage  when  the  compromise 
was  entered  into.     Nor  do  I  think  it  of  very  gpreat  importance 
whether  the  compromise  was  advantageous  to  Mrs  Simpson,  or 
the -reverse.     You  are  not  desired  in  the  issue  to  form  any  opi- 
nion on  that  question.     You  have  to  try  whether  in  reality  there 
was  a  compromise.     Your  attention  must  be  directed  to  the  ques- 
tion of  fact,  whether  there  was  a  contract.     It  is  not  your  business 
to  say,  whether  it  was  advantageous  to  the  one  party  or  the  other. 
To  be  sure,  if  we  look  at  the  evidence  we  have  heard,  it  is  pretty 
evident  that  the  pursuers  of  the  action  had  the  strongest  motives 
to  enter  into  a  compromise.     It  is  extremely  probable  that  they 
could  have  but  faint  hopes  of  success  at  the  time.     One  thing  is 
clear  on  the  evidence,  so  far  as  we  have  seen  it,  that  they  had  no 
chance  against  the  trustees ;  and  if  the  trust-deed  was  to  stand,  it 
would  cut  out  the  heirs-at-law.    These  heirs-at-law  would  take  no- 
thing.    Whether  the  verdict  was  against  Mrs  Simpson  or  not,  they 
could  have  got  nothing,  for  the  trust-deed  would  swallow  up  the 
whole  effects  of  the  testator.     Therefore  it  was  very  desirable  for 
them  to  enter  into  a  compromise.     The  case  of  Mrs  Simpspn  was 
in  a  more  doubtful  position ;  but  notwithstanding  this,  you  will  see 
that  Mr  Campbell  had  a  motive  on  the  slightest  hint  to  set  about 
effecting  a  compromise.     There  were  contrary  opinions  as  to  Mrs 
Simpson's  success.      Lord  Cockburn's  opinion  is  an  opinion  of 
weight     He  was  not  her  counsel,  but  he  was  so  far  impartial,  that 
he  was  no  party  assisting  the  pursuer,  but,  on  the  contrary,  was  an- 
other defender.    The  counsel  differed  in  the  management  accordiug 
to  the  Dean  of  Faculty ;  but  still  Lord  Cockburn  was  impartial,  so 
far  as  a  person  at  all  concerned  could  be  impartial ;  and  he  gives  a 
confident  opinion  that  it  was  in  the  highest  degree  expedient  to  com- 
promise.  You  have  equally  strong  opinions  of  great  weight  also  by 
JArs  Simpson's  counsel.      They  were  both  decidedly  of  opinion 
that  the  case  was  a  safe  one.     The  Dean  of  Faculty  said,  that  he 
never  felt  so  sure  of  a  verdict.     In  spite  of  these  opinions,  however, 
we  have  too  much  experience  not  to  know,  that  there  may  be  mis- 
takes in  these  matters.  We  have  too  much  experience  not  to  know, 
that  the  most  confident  hopes  of  success  may  be  wrong,  that  the 
same  opinions  of  expediepcy  may  be  wrong  too.     The  question  is, 
not  whether  it  might  not  be  considered  as  certain  that  no  compro- 
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1  July  1835.  mbe  would  be  entered  into,  bat  whether  the  case,  standing  m  it  M 
^^V^^  before  the  reply,  before  the  case  was  committed  to  the  jury  fa 
Others  v.  ^^^^^  judgment,  was  or  was  not  compromised  in  point  of  (act  We 
Simpson.  can  see  advantages  in  compromising  independent  of  the  mere  qM^ 
Judge's  tion  of  success.     It  is  plain  the  defender  might  have  an  intereitto 

Charge.  prevent  the  reply.    The  senior  counsel  would  in  idi  probability  hn 

been  stronger  against  her  than  any  thing  which  had  then  been  wi 
If  Mr  Keay  had  had  to  go  to  the  jury  on  that  case,  the  more  eBp^ 
cially  as  it  was  narrow,  there  would  have  been  a  necessity  far  \m 
going  into  matter,  of  itself  most  disagreeable,  in  the  strongest  poi- 
sible  manner,  with  a  view  to  raise  a  feelingin  the  jury.  Theie 
was  another  consideration :  Supposing  the  case  had  gone  to  the  jarr, 
and  Mrs  Simpson  had  got  a  verdict,  it  would  have  been  a  verdict 
contested  to  the  last,  a  very  different  thing  from  a  verdict  obtuocd 
by  the  pursuer  coming  forward  and  stating,  that  he  had  been  mil- 
led and  mistaken,  and  was  satisfied  there  was  no  solid  groand  fa 
the  action,  which  of  course  removed  any  possible  impression  vUck 
might  otherwise  have  been  taken  np  against  the  character  of  tk 
defender.  It  is  easy  to  conceive  that  such  considerations  nigb 
operate  on  the  mind  of  l^r  Ekiward  Lees.  He  was  deeply  iDt^ 
rested :  he  was  her  warmest  friend,  and  he  was  present  in  Coortit 
her  request.  And  this  leads  me  to  return  to  the  question  which  jw 
have  to  try,  whether  there  was  or  was  not  a  compromise.  Uj 
learned  friend,  Mr  Wood,  in  his  address  to  you,  tarned  to  ne  ti 
press  the  question,  whether  they  had  proved  a  compromiset— Ml 
whether  an  agreement  of  some  sort  bad  been  proved,  botaeoi- 
promise  in  the  proper  sense  of  the  term,  without  a  verdict  upon  the 
evidence.  I  have  to  state  to  you  as  the  law  of  the  case,  that  ths 
question  must  be  settled  according  to  the  terms  of  the  somiBtfi 
and  the  issues,  which  made  it  incumbent  on  the  porsuer  to  kiR 
proved  that  it  was  in  reality  a  compromise.  The  law  is,  that  it  ai^ 
be  proved  that  there  was  a  compromise,  to  warrant  a  verdict  fa 
the  pursuers.  Such  is  the  nature  of  the  issues,  by  which  it  isfa^ 
tlier  put  to  you,  whether,  supposing  that  there  was  a  comproM 
the  defender  either  gave  authority  to  enter  into  it,  or  approved  rf 
it  after  it  was  entered  into.  The  first  question  then  is,  wlietkr 
any  agreement  which  was  entered  into  was  a  compromise  or  net 
If  any  agreement  is  proved,  the  precise  nature  of  that  agreemeil 
depends  on  the  whole  evidence,  written  and  parole  together,  v^ 
on  any  particular  words  which  may  have  ostensibly  beeft  used  n 
reference  to  that  agreement  If  the  case  had  depended  solely  o* 
tiie  words  of  Lord  Cockburn's  letter,  the  case  would  not  have  beet 
sent  to  you  for  trial,  because  then  the  Court  would  have  jvigr 
for  itself  in  construing  that  letter,  what  weight  the  words  vad^ 


No.  2.  JURY  SITTINGS.  39 

it  ought  to  receive.     The  question  piit  to  you  in  the  first  place  is,  1  July  1835. 
wheder,  on  the  whole  evidence  which  has  been  laid  b^ore  you,    ^^i^y^»^ 
you,  the  Jury,  are,  or  are  not  satisfied,  notwithstanding  it  was  part  Q^hera  o?^ 
of  the  arrangement  that  the  money  was  to  be  applied  in  a  particu-  Simpson. 
]ar  way, — notwithstanding  it  was  stated  that  the  mosey  was  to  be  j„^37* 
understood  to  be  applied,  not  as  the  result  of  a  compromise,  but  as  Charge^ 
the  result  of  a  voluntary  engagement,  that  the  whole  transaction  was 
in  reality  a  compromise,  whereby  a  certain  consideration  was  given, 
that  a  trial  might  not  come  to  its  natural  termination,  and  that  the 
defender  might  have  a  verdict  without  the  cause  going  to  the  jury,  so 
as  to  let  them  form  their  own  opinion  on  tlie  case  laid  before  them, 
whether  in  reality,  according  to  the  whole  evidence,  there  was  a 
compromise  or  not,  weighing  fairly  and  justly  any  of  the  words  in  the 
written  evidence  which  you  may  consider  as  material,  but  weighing 
also  the  whole  evidence  as  taken  from  the  witnesses.  We  must  take 
that  evidence  in  the  order  in  which  we  have  it.     In  the  first  place, 
you  have  a  statement  made  by  Lord  Cockburn,  and,  in  the  second 
place,  by  Sir  Edward  Lees.    There  is  no  other  parole  evidence  to 
determine  what  was  actually  transacted  in  this  matter.     There  is 
some  written  evidence,  but  no  more  parole.     (His  Lordship  then 
read  over  the  whole  examination  of  Lord  Cockburn  and  Sir  Ed- 
ward Lees,  in  the  course  of  which  his  Lordship  made  the  follow- 
ing observations) :   Lord  Cockburn  judged  of  the  probable  course 
of  Mr  Keay's  speech  from  the  course  he  would  have  been  like- 
ly to  take  himself.     Then  I  read  a  note  of  Mr  Keay's  statement 
by  the  Lord  Justice- Clerk.     Lord  Cockburn  observed,  that  it  was 
much  fuller.     It  is  also  taken  in  short-hand,  and  there  undoubted- 
ly it  appears  very  strong.     The  defender  reasonably  founds  on 
this,  as  shewing,  that  the  party  must  be  taken  as  having  actually 
given  np  the  case  because  he  could  not  maintain  it.    On  the  one 
band  the  pursuers  say,  that  it  was  only  a  reasonable  and  hand- 
gome  fulfilment  of  their  part  of  the  agreement,  and  that  it  was  on 
the  faith  of  that  alone  they  had  done  all  in  their  power  to  preserve 
the  defender's  character  entire.     Lord  Cockburn  told  you  that  Sir 
Edward  Lees  was  gratified  by  the  result.    Then  his  letter  was  shewn 
to  him,  which  he  identified;  and  upon  a  question  by  the  Court  as 
to  the  import  of  that  letter,  and  his  understanding  in  regard  to  it,  he 
said,  &c.     (See  evidence.)     This  is  the  way  in  which  Lord  Cock- 
burn explains  the  whole  transaction.   Sir  Edward  Lees  is  the  other 
witness  as  to  the  fact  of  a  compromise.    You  will  judge  how  far  he 
concurs  with  Lord  Cockburn.     Sir  Edward  said,  he  was  anxious 
Mrs  Simpson  should  be  informed  of  the  agreement,  and  that  he  told 
her  brother  to  make  it  known  to  her ;  but  there  is  no  evidence 
that  he  told  her.     I  ought  to  point  out  to  you  that  the  defender 
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1  July  1835.  could  not  call  Mr  Dallas,  because  he  was  her  brother,  bat  the 
^^V^*^    pursuer  might  have  done  so.     This  is  the  evideoce  of  the  trans* 
Othcrev°       action  actually  made  at  the  time.     Sir  Edward  Lees'  evideDce 
Simpson.         is  to  be  Combined  with  Lord  Cockbum's.     It  is  a  difficult  thing 
Judge's  ^  resist  that  evidence,  as  proving,  as  matter  of  &ct,  that  a  tnns* 

Charge.  action  of  the  nature  of  a  compromise  was  entered  into.     As  to  the 

respectability  of  this  testimony  I  need  not  say  any  thing.  It  cer- 
tainly is  above  all  possibility  of  exception.  So  far  as  it  goes,  I  think 
it  is  impossible  you  can  fail  to  believe,  that  there  was  a  transaction 
entered  into  by  which  the  case  was  prevented  from  going  to  the 
jury,  and  that  the  verdict  obtained  was  by  consent  of  the  pursneis. 
The  evidence  which  remains  consists  of  the  letter  of  Lord  Cockbam, 
addressed  to  Sir  Edward  Lees,  1  think,  on  the  day  after  the  tran»> 
action  took  place.  It  is  a  very  important  and  a  very  remarkable 
document.  It  has  been  commented  on  by  both  parties.  (His  Lord- 
ship  read  over  the  letter,  and  in  the  course  of  perusal  made  the  fol- 
lowing observations) :  It  is  certainly  singular  that  Lord  Cockbnm 
should  say  that  it  was  not  arranged  in  the  slightest  degree  as  a  cobi- 
promise,  but  solely  as  a  gratuity ;  and  undoubtedly  if  you  take  these 
words  in  the  literal  acceptation,  without  reference  to  the  parole  evi- 
dence, the  question  would  be  a  more  difficult  one  than  that  before 
us.  But  this  document  must  be  taken  in  connection  with  what 
precedes  and  follows,  and  with  the  real  evidence  in  the  nature  of 
the  transaction,  and  what  was  done  on  it.  This  document  goes  on 
to  say.  The  sooner  you  get  them  paid  off  the  better,  &c« — certainly 
supposing  Mr  Campbell  would  have  it  in  his  power  to  do  something 
in  the  event  of  its  not  being  implemented ;  but  however  that  maj 
be,  you  have  Lord  Cockburn  stating  that  there  was  in  reality  no 
compromise,  and  that  the  matter  stood  upon  the  footing  of  a  gratuity 
for  the  benefit  of  the  pursuers.  That  certainly  is  the  way  he  puts  it, 
and  it  is  for  you  to  judge  whether,  with  all  the  evidence  you  ha?e 
as  to  what  took  place  between  the  parties,  the  testimony  of  Sir 
Edward  Lees  and  Lord  Cockburn  as  to  what  occurred  at  the  time, 
and  what  Lord  Cockburn  has  said  as  to  his  understanding  of  the 
matter,  and  if  you  are  still  to  hold,  notwithstanding  all,  that  the  wordi 
of  the  letter  are  to  be  taken  literally,  and  solely  to  guide  your  de- 
termination, you  can't  of  course  find  for  the  pursuers.  It  is  yoar 
province  however  to  judge  of  the  true  meaning  of  the  letter,  as  to 
which  I  am  inclined  to  think  you  ought  not  to  rest  on  particubr 
words  taken  by  themselves,  but  to  say,  upon  consideraUon  of  the 
whole  matter,  whether  or  not  it  was  the  intention  of  the  parties  to 
enter  into  a  compromise,  though  at  the  same  time  it  was  their  object 
that  it  should  not  be  known  to  the  public  as  such,  but  should  ap- 
~  pear  to  those  who  were  not  in  the  secret  that  the  consideration  given 
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was  matter  of  gratuity,  and  a  voluntary  act  on  the  part  of  the  de-  i  July  1835. 
fender.     That  is  the  evidence  in  regard  to  the  fact  as  it  took  place    ^^y^^ 
before  the  termination  of  the  trial.     Then  you  have  the  verdict  for  others  v." 
the  defender,  with  the  statement  of  the  pursuers'  counsel.   Then  Sir  Simpson. 
Edward  Lees  went  on  to  give  evidence  as  to  the  question,  whether  jud^^T" 
he  was  authorised  to  enter  into  the  arrangement,  and  whether  it  Charge. 
was  approved  of  by  the  defender  after  it  was  entered  into.     *  After 

*  the  trial,'  &c.  (see  evidence.)  You  will  recollect  Mr  Robertson 
knew  nothing  about  the  transaction :  he  thought  the  case  given  up. 
Having  a  strong  impression  upon  the  subject,  he  bona  fide  believed 
it:  so  did  the  Dean.  They  thought  Mr  Keay  gave  up  the  case  be- 
cause he  despaired  of  it.  Sir  Edward  Lees  walked  along  with  Mr 
Robertson,  and  did  not  speak  upon  the  subject,  because  he  intend* 
ed  it  should  be  kept  secret     This  is  confirmed  by  Mr  Robertson. 

*  I  was  most  particular  in  telling  her  my  motives,'  &c.  We  must 
presume  Sir  Edward  told  her  exactly  the  transaction.  *  She  ex- 
<  pressed  surprise  at  my  agreeing  to  give  Mr  Campbell  L.500.' 
It  was  natural  she  should  have  a  feeling  adverse  to  Mr  Campbell, 
because  he  was  the  person  who  had  been  working  hard  against  her. 
(His  Lordship  then  proceeded  with  Sir  Edward  Lees'  testimony 
to  that  part  which  relates  to  sealing  up  Lord  Cockburn's  letter.) 
That  is  a  fact  in  the  case  of  most  material  import  I  ought  to  state 
to  you  that  it  has  an  effect  upon  the  whole  evidence.  He  sealed  it 
up,  and  gave  the  seal  to  Mrs  Simpson,  that  while  it  remained  in 
his  custody  it  was  impossible  to  open  it  without  her  consent ;  and 
in  case  he  should  die,  it  might  still  be  kept  a  secret  This  un- 
doubtedly shews,  whatever  was  the  nature  of  the  transaction,  it 
was  intended  to  be  kept  secret.  Whatever  was  the  real  nature  of 
the  transaction,  it  is  clear  that  she  did  not  wish  it  to  have  publicity. 
Sir  Edward  Lees'  sealing  it  up  and  preserving  it  in  this  manner 
also  leads  to  the  conclasion,  that  whatever  name  might  be  given  to 
the  transaction,  it  was  of  an  onerous  and  binding  nature,  and  was 
not  in  the  mere  will  of  the  defender,  but  was  concluded  between 
Sir  Edward  Lees,  acting  for  her  interest,  with  a  third  party,  not 
in  possession  of  any  document,  and  that  he  thought  he  was  in  ho- 
nour bound  to  hold  it,  in  order  that  it  might  be  in  safety.  (His 
Lordship  concluded  the  testimony  of  Sir  Edward  Lees,  observing 
that  he  would  not  trouble  the  jury  by  reading  the  farther  corre- 
spondence, as  it  had  been  read  by  both  parties.  His  Lordship  also 
read  the  testimony  of  Mrs  Stewart)  This  is  the  evidence  for  the 
pursuer.  You  will  consider  wherein  it  is  departed  from  in  the  evi- 
dence of  the  defender.  The  first  question  is,  whether  there  was  a 
compromise ;  the  second,  whether  a  comprombe  was  authorised ; 
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1  July  1835.  and  the  third,  whether  it  is  trae,  if  there  was  a  oompromise,  tliat  k 
^"^V^^    was  approved  of  by  the  defender.     Having  read  over  the  wkole 
Oihen  v"       evidence  to  you,  and  made  such  observations  as  occurred  to  me, 
Simpson.        I  don't  think  it  necessary  to  shew  more  particularly  the  way  in 
jyj    .g  which  the  facts  are  connected.      You  see  she  was  anxious,  aod 

Charge.  had  actually  agreed  to  enter  into  a  compronise.     Before  consolt- 

ing  Shr  Edward  Lees  she  had  given  express  authority  to  tliat  ef- 
fect Sir  Edward  Lees  advised  her  against  it ;  and  passing  over 
the  intervening  circumstances,  it  appears,  that  she  was  guided 
by  that  advice,  even  though  against  the  advice  of  her  cooiiseL 
She  retracted  that  authority,  and  it  was  destroyed  in  the  presence 
of  the  Dean,  by  Sir  Edward  Lees' 'advice.  Sir  Edward  Leei 
told  you  his  view  of  the  matter :  he  swore  distinctly  that  she  said 
from  the  beginning  to  the  end  of  her  intercourse  with  him,  die 
would  do  whatever  he  advised.  She  requested  him  to  attend  the 
trial  as  her  friend,  to  watch  over  the  proceedings.  It  is  for  you  (o 
judge  whether,  by  this  strong  declaration,  that  she  would  do  what- 
ever he  advised,  he  was  or  was  not  authorised  to  enter  into  a  coo- 
promise,  when,  as  he  thought,  it  was  practicable  and  expedient,  in  the 
manner  and  on  the  principle  he  had  always  adhered  to,  viz.  with 
publicity.  You  cannot  separate  that  from  what  followed  imme- 
diately after.  Sir  Edward  says  he  went  and  told  her  what  he  had 
done,  that  there  was  a  verdict  in  her  favour,  that  it  was  a  complete 
triumph,  as  the  case  went  before  the  jury,  but  still  that  there  was 
an  arrangement,  such  as  he  himself  described ;  that  she  then  strongly 
and  emphatically  objected  to  a  certain  pa3rment ;  but  still  she  fl^ 
whatever  you  advise,  I  will  most  cheerfully  acquiesce  in.  Now,  I 
think  I  am  bound  to  say  that  you  ought  to  connect  that  with  the  red 
evidence ;  and  though  in  that  way  I  should  be  inclined  to  say,  that  die 
understood  perfectly  well  that  she  authorised  Sir  Edward  to  act 
according  to  his  own  discretion,  when  she  requested  him  to  watch 
the  proceedings  to  the  end,  it  is  for  you  to  judge  whether  that  is 
the  proper  construction  to  be  put  upon  the  whole  evidence  pot 
together. 

And  this  leads  me  again  to  observe,  that  besides  the  question, 
whether  Sir  Edward  was  authorised,  there  is  the  further  questiony 
whether  she  homologated  his  proceedings.  You  have  the  evidence 
of  Sir  Edward,  that  after  the  arrangement  had  been  made  she  did 
express  herself  in  the  way  he  mentioned.  Then  afterwards,  when  the 
letter  of  Lord  Cockburn  was  written,  it  was  read  carefully  over  to 
her,  and  the  whole  matter  discussed,  and  she  again  expressed  her- 
self  satisfied,  and  she  wrote  the  doquet,  in  which  she  expressly  nys 
that  she  approved  of  the  arrangement.     Then  you  have  further  the 
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testimony  of  Mrs  Stewart.     By  that  time  tbe  transaction  bad  been  Wu)y  id35. 
explained  to  Mrs  Simpson,  and  one  would  suppose  sbe  bad  come 
completely  to  understand  tbe  nature  of  it     Mrs  Stewart  says  tbat  o*^thers  v." 
sbe  came  to  the  bouse  of  Sir  Edward  Lees,  and  there  expressed  so  Simpson. 
strongly  her  thankfulness  for  what  be  bad  done,  that  Mrs  Stewart  judge't 
was  led  to  make  a  particular  observation,  which  strongly  marked  Charge. 
ber  feeling  at  the  time.     In  reality,  if  she  bad  not  authorised 
Sir  Edward  Lees  to  make  an  arrangement,  or  disapproved  of  the 
arrangement  which  was  entered  into,  or  thought  he  had  no  right  to 
enter  into  such  an  arrangement,  she  never  would  have  come  to  ex- 
press thanks  to  him  in  the  deliberate  way  she  did.     That  is  the  case 
of  the  pursuers  on  the  issues.    There  are  four  issues.    The  two  last 
relate  to  an  obligation  to  relieve  the  pursuers  from  the  expenses 
of  the  trustees.     It  involves,  in  fact,  the  same  question,  but  relates 
to  a  different  subject. 

On  the  part  of  the  defenders  very  weighty  evidence  was  given 
by  the  Dean  of  Faculty  and  Mr  Patrick  Robertson.  (His  Lord- 
ship then  went  deliberately  over  the  statements  of  the  learned  counsel, 
and  carefully  compared  them  with  each  other.)  The  Dean  of 
Faculty  seemed  to  be  of  opinion,  that  after  the  cause  had  been  put 
into  the  hands  of  counsel  at  the  trial,  Sir  Edward  Lees  was  not 
entitled  to  make  a  compromise.  This  is  a  point  upon  which  I  must 
leave  you  to  judge  for  yourselves :  I  can't  state  it  as  matter  of  law 
that  tbe  Dean  would  have  succeeded  in  an  appeal  to  the  Court. 
It  is  extremely  probable  be  would ;  but  whether,  it  Sir  Edward  Lees 
bad  been  determined  to  go  on  with  compromise,  be  could  have 
been  effectually  prevented,  is  a  question  which  I  can  by  no  means 
answer  to  you  with  certainty.  As  it  is,  however,  no  such  thing  could 
have  taken  place,  because  tbe  Dean  was  not  there.  That  is  the 
whole  of  the  defender's  evidence.  Yon  will  judge  how  far  it  differs 
essentially  from  that  of  the  pursuers.  Tbe  evidence  of  the  counsel 
for  the  defender  is  undoubtedly  very  strong.  They  had  unbounded 
.  confidence  in  obtaining  a  verdict  without  a  compromise.  The 
Dean  said  that  it  would  do  no  good  to  enter  into  a  compromise  after 
the  case  was  opened. 

You  are  now  to  judge  of  the  merits  of  the  whole  case.  I  will  not 
fatigue  you  by  again  repeating  the  only  direction  of  law  I  have  to 
give.  It  is  embraced  in  substance  by  stating  to  you,  that  upon  the 
question,  whether  or  not  there  was  a  compromise,  you  are  not  to  take 
into  consideration  merely  the  words  of  a  particular  document,  but 
you  are  to  consider  tbe  whole  evidence ;  and  if  upon  the  whole 
evidence  you  are  of  opinion  that  there  was  no  compromise  entered 
into  either  by  the  defender  or  another,  or  others  acting  under  her 
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1  July  1835.  authority,  then  you  will  find  for  the  defender ;  bat  if»  on  the  other 
hand,  you  are  of  opinion  that  there  was  in  reality  a  transaedon  en- 
tered into,  which,  in  the  understanding  of  parties,  amounted  to  a 
compromise,  then  it  will  remain  for  you  to  say  whether  Sir  Edward 
Lees  had  authority  to  enter  into  such  a  transaction  as  that,  and 
whether  it  was  entered  into  on  behalf  of  the  defender,  and  whether 
she  subsequently  homologated  it. 
Verdict  for  pursuers. 

Counsel  for  Pursuers,  Rutherfurd,  U*NeiUt  Jo.  Hamilton.  Agent,  Jo.  Ogmp^ 

bell,  W.  S.  Counsel  for  Defenders,  jt.  Wood  and  Neaves.  A^l, 

Bo.  Rutherford^  W.  S.         Mr  RutseU,  Oerk. 
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PaoCESS.  —  Right  of  pursuer  to  countermand  an  order  fir  trial 
Power  of  Court  to  direct  that  a  trial  shall  proceed. 

This  case  had  been  put  down  for  trial  on  22d  July.  On  the 
evening  of  the  11th  July  the  agent  for  the  defender  received  notice 
of  a  motion  by  the  pursuer  for  putting  off  the  trial.  The  defender's 
agent  immediately  gave  notice  of  a  counter  motion  against  puttiag 
off. 

BxAertson^  for  defender^  referred  to  Beveridge's  Form  of  Proceas^ 
to  shew  that  a  party  could  not,  without  cause  assigned,  put  off  t 
trial. 

Butherfurd  answered,  that  the  pursuer  was  entitled  to  fix  his  own 
day,  and  referred  to  §  20.  of  A.  S.  (29th  Nov.  1825,)  to  shew  that 
a  pursuer  not  meaning  to  go  on  may  give  notice  of  delay,  subject 
to  payment  of  such  expense^  incurred  by  the  other  party  in  pre- 
paring for  the  trial  previously  fixed,  as  may  not  be  available  at  the 
trial  of  the  cause.  The  27  th  sect  of  A.  S.  also  applied  to  the  esse 
of  a  pyrsuer  not  ready  to  go  on.  The  pursuer,  in  short,  is  master 
of  his  own  case. 

Dean  of  Faculty^  in  reply,  referred  to  sect.  13.  of  the  former  A.  S. 
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(9th  Dec.  ISIS,)  whichy  he  maintained,  had  not  been  repealed,  to  14  July  1835. 
shew  that  the  pursuer  had  not  the  right  to  countermand  without    ^"•*V*^ 
cause  shewn,  and  stated,  that  the  hardship  to  his  client  would  be  i^ackensiei 
rery  great,  as  he  had  brought  a  witness  from  London,  and  he  could     — 
not  say  that  he  could  command  bis  services  afterwards.  ^  Su^dar^ 

Lord  President  said,  that,  on  referring  to  the  clerk,  he  found  it 
was  quite  common  for  a  pursuer  to  countermand  a  trial  in  such  cir* 
cumstances. 

The  trial  was  delayed  accordingly. 

The  defender  then  urged  the  pursuer  to  agree  that  the  trial  should 
go  on  at  the  Inverness  Circuit ;  and  the  pursuer's  counsel  being 
reluctant  to  do  so,  but  without  assigning  any  reason,  the  Lard  Pre^ 
sident  directed  that  the  trial  should  take  place  at  the  Circuit. 

I^ord  Preftident,  (Hope,)  Counsel  for  Pursuer,  Butherfurd,  Agent^ 

D.  Fisher,  S.  S.  C.        Counsel  for  Defender,  Dean  ofFac.  fHope,)  and  P.  Ro^ 
bertton.  Agent,  Ilvgh  Macqueen,  W.  S.         Mr  Brown,  Clerk. 

R. 


FIRST  DIVISION. 
No.  IV.  14^A  JttZy  1836. 

WILLIAM  HARVEY,  foe  himself,  and  as  Guardian  and 
Administrator-in-law  to  his  daughter,  Helen  Harvet, 

affainst 

Mrs  DOROTHY  LEGERTON  or  STODDART. 

Process. — Dismissal. — Summons. — Issues. — Ajury,  afier  being> 
sworjii  dismissed  on  account  of  a  discrepancy  in  point  of  date  between 
the  summons  and  issues. 

A  JURY  was  balloted  for  and  sworn  on  the  following  issues :  Whe- 
ther, on  or  about  the  24th  day  of  November  1832,  the  defender 
kept  a  dog,  and  knowing  the  same  to  be  of  a  vicious  and  ferocious 
disposition,  and  in  the  habit  of  biting,  wrongfully  allowed  the  same 
to  go  at  large  ?     And, 

Whether,  on  or  about  the  said  day,  the  said  dog  bit  or  lacerated 
tbe  pursuer,  Helen  Harvey,  daughter  of  William  Harvey,  also  pur- 
luer,  to  the  loss,  injury  and  damage  of  the  pursuers,  or  either  of 
!;lieai  ? 
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H  July  18S5.      Damages  laid  at  L.600  to  Helen  Harvey,  and  L.50  to  William 
^""^y^^    Harvey, 

St^^rt.  ^'  ^  When  the  pursuers'  counsel  was  about  to  open  the  case,  &M- 
aoih  for  the  defender,  said,  that  he  considered  it  due  to  the  Courts  m 
well  as  to  the  pursuers,  to  state  an  objection  which  appeared  to  be 
fatal  to  the  pursuers'  case.,  The  summons  in  this  action  was  dated 
and  signeted  in  January  1832,  and  it  set  forth,  that  the  injury  libel- 
led on  was  done  in  the  month  of  November  then  last,  that  ia,  b 
November  1831.  In  the  defences,  November  1831,  was  ako  ad- 
mitted to  have  been  the  month  in  which  the  pursuer,  Helen  Hamy, 
had  been  bitten ;  nevertheless,  in  the  issues,  the  date  was  stated  to 
have  been  *  an  or  aboyt  24^A  November  1832.'  On  die  geoenl 
ground,  therefore,  of  disconformity  between  the  summons  and  tbe 
issues,  as  well  as  under  the  precedent  established  in  the  case  of  Pe- 
terson V.  Shaw  *,  he  submitted  that  the  error  was  fatal.  In  that 
case  one  of  the  acts  of  card-playing  was  described  in  the  issaaai 
having  taken  place  in  the  house  of  a  gentleman  residing  in  Great 
King  Street,  Edinburgh.  It  appeared  in  evidence  that  the  gentle- 
man did  not  reside  in  Great  King  Street,  and  the  Court  refused  to 
allow  any  evidence  to  be  adduced  as  to  what  took  place  in  Gratf 
King  Street, 

A.  M^Neillj  for  the  pursuers,  denied  the  application  of  the  case 
of  Paterson  and  Shaw,  and  contended,  that  he  was  entitled  to  open 
the  case,  and  to  Icfad  evidence  in  support  of  the  issues. 

The  Lord  President,  (interrupting  Mr  Robertson  when  about  to 
reply.)*—*  You  need  not  answer  this.     It  is  not  in  virtue  of  tbe 

<  i^miesy  but  of  the  summon^j  that  the  pursuers  are  to  obtain  decree; 
^  <  and  it  is  quite  plain  that  these  issues,  although  proved,  would  oot 

<  entitle  tbe  pursuers  to  a  decree  under  their  summons.    Therefore 

<  I  sustain  the  objection.'     Upon  this  his  Lordship  dismissed  the 
Jury,  without  requiring  them  to  return  a  verdict. 

Counsel  for  Pursuers,  A.  M*NeiU  and  Chapman.  Agents  James  Ta^t  &&^' 

Counsel  for  Defender,  P.  MoberUon  and  JF.  Bell.  Agent,  John  B*  »>• 

dart,  W.  S. 

R. 


•  Paterson  v.  Shaw,  (20th  Feb.  1830,  8.  S.  i  D,  57%)  5.  Uurrag,  27S. 
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FIRST  DIVISION. 
No.  V.  14M  July  1835.    ^ 

Da  JOHN  MARSHALL 

against 

GEORGE  RENWICK  and  SPOUSE. 

(Before  the  Lord  President  (Hope)  and  a  Common  Jury)* 

Slander. — Damages  foimd  due  to  a  medical  practitioner  fir  slander^ 
ous  statements  to  his  prejudice. 

The  pursuer  had  practised  extensively  for  several  years  as  a  phy-  KamtiTe. 
sician  in  Port-Glasgow^  and  bore  an  excellent  character  in  every 
respect  among  the  inhabitants  generally.  He  brought  the  present 
action  against  the  defenders,  George  Renwick,  hosier  in  Port* 
Glasgow,  and  his  wife,  to  recover  damages  for  having  been  falsely 
and  calumniously  accused  by  them  of  having  had  carnal  connection 
with  one  of  his  patients,  Mrs  King.  The  issues,  thirteen  in  number, 
embrace  the  several  occasions  on  which,  as  the  pursuer  alleged, 
the  defenders  had  propagated  or  repeated  the  slander. 

The  third  issue  contains  the  gravamen  of  the  slander  complained 
of.  It  is  in  these  terms :  Whether,  in  or  near  the  defender's  house 
or  shop  in  Port-Glasgow,  on  or  about  the  said  2d  day  of  August 
1833,  in  presence  and  hearing  of  Archibald  Manson,  brother  of 
the  said  Mrs  King,  the  defender,  Mrs  Renwick,  did  falsely  and 
calumniously  say,  that  the  pursuer  had  given  Mrs  King  a  bottle  in 
order  that  he  might  have  carnal  connection  with  her ;  and  that  he, 
the  pursuer,  had  his  content  of  her,  meaning  thereby,  that  the  pur<- 
saer  had  had  carnal  intercourse  with  Mrs  King,  or  did  falsely  and 
calumniously  use  or  utter  words  to  that  effect,  to  the  loss,  injury 
and  damage  of  the  pursuer^ 

A  variety  of  witnesses  were  examined  on  both  sides,  the  result 
of  whose  testimony  was,  that  the  pursuer  had,  at  the  express  desire 
Bind  solicitation  of  her  friends  and  relations,  attended  Mrs  King 
prior  to  and  during  her  confinement  of  a  first  child,  in  the  absence 
[>f  her  husband,  who  was  at  sea.  Shortly  after  her  confinement, 
Mrft  King,  who  was  then  in  a  very  unnatural  state  of  mind,  told 
dijBferent  persons  a  story  about  the  pursuer  having  had  connection 
irith  her.    The  pursuer  ascribed  Mrs  King's  state  to  disease  and 

VOL.  x.  2  L 


48  JURY  SITTINGS.  No.  3. 

14  July  I8d5w  hereditary  insanity ;  but  some  of  the  witnesses  for  the  defenders 

^^V^^    stated,  that  she  mentioned  the  circumstance  to  them  when  quite 

Renwick  and  co^posed,  aud  whcu  not  apparently  suffering  under  an  abenatioa 

Spouse.  of  intellect     The  defenders,  who  were  nearly  related  to  the  ko- 

band  of  Mrs  King,  had  circulated  the  report,  although  they  fid 

not  appear  to  have  any  other  authority  for  it  than  Mrs  King's 

statement. 

The  Dean  of  FacuUt/f  for  the  defenders,  admitted  the  fiadsity  d 
the  report,  and  the  temporary  insanity  of  Mrs  King,  and  principal- 
ly spoke  in  mitigation  of  damages. 

Judge's  The  Lord  President  to  the  jury. — It  has  been  well  observed  by 

Charge.  ^.j^^  counsel  for  the  defenders,  that  this  is  a  singular  but  a  Yerjmt' 

lancholy  case.  It  is  melancholy  in  every  point  of  view.  Most  ib- 
questionably  a  charge  has  been  made  against  this  pursuer  of  a  molt 
'  serious  nature.  If  a  charge  had  been  made  against  an  ordinary  is- 
dividual,  that  he  had  used  drugs  to  accomplish  connection  with  afe* 
male,  it  would  have  been  a  charge  of  rape.  It  is  always  rape  when 
connection  is  effected  without  consent :  whether  it  is  done  by  (ot» 
or  drugs,  it  makes  no  difference :  the  crime  is  unquestionably  np- 
If  such  an  act  were  done  by  a  professional  medical  atteoduty  h 
would  be  a  crime  to  which  I  can  hardly  give  a  name.  The  pro* 
fession  of  medicine  implies  the  most  implicit  con6dence.  If  ssk* 
dical  man  should  abuse  that  confidence  to  accomplish  such  an  abo* 
minable  purpose,  he  commits  a  crime  of  the  most  deep  and  heinoe 
nature. 

On  the  evidence  there  is  no  doubt  about  the  subject-matter  of 
the  issues :  the  only  question  is,  whether  these  defenders  are  escD* 
sable  at  all ;  and  if  at  all,  to  what  extent  In  the  first  place,  I  u 
not  surprised  that  Dr  Marshall  took  this  public  mode  of  vindicatni; 
his  character.  I  do  not  conceive  that  he  had  any  other  metkoi 
Suppose  there  had  been  a  private  examination :  how  was  that  to  k 
made  known  publicly  ?  how  to  be  disseminated  ?  how  were  the  pub' 
He  to  be  satisfied  that  it  was  impartially  taken  ?  I  must  state  aootkr 
circumstance,  that  the  prevalence  of  a  scandalous  report  is  no  defence 
to  any  person  whatever  who  repeats  it.  If  the  injured  persoo  bd 
no  redress  unless  he  could  trace  out  the  author,  he  would  often  faTS 
no  redress^  if  he  did  not  prosecute  a  whole  town.  He  is  eotidedt* 
select  any  person  whatever  who  has  propagated  the  report ;  and  if  it 
turns  out  that  that  person  is  not  the  author,  (though  it  is  genenllj 
extremely  difficult  to  prove  this,)  it  may  be  a  cause  of  miiigitioD) 
but  no  justification.  No  human  being  is  entitled  to  propagate  a 
calumny.  If  he  bears  it,  it  is  his  duty  to  keep  it  in  his  own  breai^ 
not  to  repeat  it  to  others :  he  is  not  to  be  the  cbiinnel  of  proptg** 
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tion.  It  has  been  stated,  that  instead  of  the  present  step,  the  pur-  14  July  1835. 
suer  should  have  instituted  a  private  inquiry  on  t^e  subject.  If  -^^'^ ' 
there  was  any  such  duty  on  the  part  of  the  pursuer,  there  was  the  Renwick  and 
same  duty  on  the  part  of  the  defenders.  They  spread  this  report  Spouw. 
without  inquiry,  on  the  ex  parte  statement  of  Mrs  King  alone,  judge's 
without  even  communicating  with  Dr  Marshall.  They  not  only  pro-  Charge, 
pagate,  but  they  state  positively  that  they  believe  it  No  person 
is  entitled  to  believe  an  evil  report  of  another  without  hearing  that 
party.  These  defenders  made  the  statement  on  the  authority  of 
Mrs  King  alone,  without  hearing  Dr  Marshall ;  and  they  take  it 
upon  them,  not  only  to  propagate,  but  to  do  so  with  every  possible 
solemnity.  One  circumstance  must  be  noticed  here  :  if  the  Ren- 
wicks  knew  (and  they  must  have  known)  that  Dr  Marshall,  for 
months  after  he  was  said  to  have  committed  this  atrocious 'crime, 
was  attending  Mrs  King  as  accoucheur,  and  received  in  a  friendly 
manner  by  her,  how  is  it  possible  they  could  believe  this  story  ?  If 
such  a  story  had  been  true,  would  he  have  been  sent  for,  for  this 
purpose  ?  The  very  idea  of  such  a  thing  would  have  been  enough  to 
produce  an  alienation  of  mind.  Another  thing  struck  me  strongly. 
Mr  Renwick  is  stated  to  have  been  a  member  of  Dr  Barr's  congre- 
gation. He  should  have  consulted  Dr  Barr  if  he  believed  it,  before 
propagating  it  Now,  what  was  the  impression  of  Dr  Barr  upon  the 
subject  ?  He  told  us  he  thought  it  was  all  a  fiction  of  the  imagination. 
If  he  had  consulted  him,  he  would  have  told  him  that  it  could  not  be 
true,  and  that  he  should  think  no  more  about  it  Again,  this  ac- 
tion has  been  in  Court  for  a  considerable  time :  there  is  no  retrac- 
tation on  the  record  :  the  defenders  persevere  in  saying  they  can't 
tell  whether  it  is  true  or  not;  and  now,  at  this  bar,  they  admit  that 
this  report  is  untrue.  (His  Lordship  here  recapitulated  the  evi- 
dence.) It  may  be  true  that  the  Ren  wicks  were  not  inventors 
of  the  report :  this,  at  all  events,  is  the  charitable  view.  To  find 
for  the  defenders  is  out  of  the  question.  You  will  consider,  then, 
the  amount  of  the  damages :  that  is  for  you,  not  for  me.  Mr  Ru- 
therfurd  said  he  did  not  expect  vindictive  damages,  but  they  most 
not  be  nominal.  There  is  one  way  in  which  you  may  give  much 
less  damage  than  otherwise,  as  in  the  case  of  Lady  Ramsay,  where 
the  jury  accompanied  their  verdict  with  a  public  declaration  in 
Court,  that  they  were  quite  convinced  of  Lady  Ramsay's  innocence. 
You  may  do  the  same ;  and  on  the  supposition  that  the  pursuer  is 
entitled  to  reparation,  you  will  give  such  damages  as  you  think 
proper. 

Verdict  for  pursuer,  damages  L.IOO. 

The  jury  directed  their  foreman  to  state,  which  he  did  in  Court, 

2l2 
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14  July  183^  that  they  made  the  damages  so  low,  because  they  did  not  think  dal 
jj!^^y^    ^^^  defenders  Jiad  propagated  the  report  from  vindictive  feeling*. 

Ren  wick  and    *     j  ^  >•  ^  ., 

Spouse,  ^"^  Ordinary,  FuUerton.  Counsel  for  Pursuers,  Rtuhetfmrd  and  J:  m, 

Agente,  Tait  ^  Youngs  W.  S.         Counsel  (or  Defenders,  Dean  ofFac.  (Etft,) 

and  Steele.         Agent,  John  Patton,  W.  S.         Mr  Brown,  Clerk. 


FIRST  DIVISION. 

No.  VI.  Uth  July  18S5. 

WILLIAM  THOM 
against 

THOMAS  GRAHAME. 
(Before  the  Lord  President  (Hope)  and  a  Common  Jvet). 

Assault. — Damages  found  due  to  a  party  assaulted  and  defend 
under  circumstances  of  provocation, 

Ittuet.  Whether  at  Annan,  on  or  about  the  third  day  of  November  1834, 
ihe  defender  violently  assaulted,  or  struck,  or  kicked  the  pursoer, 
to  his  loss,  injury  and  damage  ? 

Whether,  at  a  public  meeting  of  the  inhabitants  of  the  said  borgK 
held  on  the  said  day,  in  the  yard  of  the  academy,  the  defender  did 
falsely  and  calumniously  say,  in  presence  and  hearing  of  the  pe^ 
sons  then  and  there  assembled,  that  the  pursuer  was  a  blackguard, 
and  the  greatest  blackguard  in  that  part  of  the  country ;  or  did 
falsely  and  calumniously  use  and  utter  words  to  that  effect,  t»  tke 
loss,  injury  and  damage  of  the  pursuer  ? 

P«  Robertson,  for  the  pursuer,  detailed  the  circumstances  attendiaf 
the  assault,  and  the  subsequent  vituperation  of  his  client  by  the  de 
fender. 

The  pursuer  was  a  surgeon  in  Annan ;  the  defender  a  landed 
proprietor  in  the  county. 

Evidence  for       Jam^s  Little,  town-clerk  of  Annan,  is  acquainted  with  the  parties 

Pursuer.        Mr  Grahame  is  a  Justice  of  the  Peace.     He  is  an  active,  yoong 

gentleman.   Mr  Thom  approaching  sixty.   A  meeting  was  called  at 
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Annan,  with  a  view  to  abolish  certain  taxes,  and  the  Town-Council  14  July  1835. 
did  not  wish  it  done  without  taking  the  sense  of  the  community.     ^«^n/^^ 
It  was  a  public  meeting  by  advertisement     A  small  platform  was  Gr^hlme. 

erected,  on  which  there  were  eight  or  ten  persons :  the  bulk  of  the      • 

meeting  was  below.  There  were  upwards  of  one  hundred  at  the  p^^u""  °' 
meeting.  The  witness  thought  that  the  matter  had  not  been  suf- 
ficiently considered,  and  moved  that  they  should  defer  their  delibe- 
rations; and  he  was  seconded  by  a  merchant  in  Annan*  The  Pro- 
vost was  in  the  chair,  and  stated  the  purpose  of  the  meeting*  Did 
the  defender  take  any  part  in  the  discussion  ?  Mr  Grahame  was 
down  below,  and  he  came  up  on  the  platform,  and  supported  the 
-motion,  but  for  a  different  reason  from  that  of  the  witness.  In  the 
course  of  his  speech  was  any  allusion  made  to  expenditure  ?  Mr 
Grahame  said,  that  the  Town-Council  had  the  power  to  remove 
the  tax,  but  they  had  deprived  themselves  of  the  means,  by  enter- 
ing into  a  law-suit  with  Mr  Farish.  This  was  said  rather  in  a  tone 
of  stricture  than  otherwise.  What  happened  then?  In  an  instant 
I  heard  the  words,  >  It  is  false,  it  is  false ;'  and  some  other  words 
purporting  that  Mr  Farish  had  dragged  the  Town-Council  into  a 
law-suit  I  did  not  know  Mr  Tbom  was  there,  but  I  then  saw  him, 
and  am  certain  it  came  from  him ;  at  least,  the  words,  <  It  is  false, 
'  it  is  false.'  Mr  Grahame,  who  was  close  by  me,  looked  round,  as 
I  did.  He  paused  a  few  seconds,  when  I  thought  he  was  not  going 
to  take  notice  of  it  He  then  lept  down  amongst  the  people,  and 
made  to  the  place  where  Thom  was.  When  he  came  near  Thom, 
he  did  not  seem  to  understand  what  was  to  happen.  He  turned 
half  away.  Mr  Grahame  struck  him  a  blow  with  one  of  his  fists 
on  the  side  of  the  head,  about  the  ear  or  neck.  Was  there  a  se« 
cond  blow  ?  I  think  he  aimed  another,  but  I  cannot  say  if  it  struck. 
Did  Thom  make  any  resistance  ?  None  whatever.  After  receiving 
the  second  blow,  he  turned  round,  and  Mr  Grahame  kicked  him. 
This  was  the  work  of  an  instant  The  Provost  and  I  lept  down. 
As  I  was  going  down  towards  Mr  Grahame,  I  met  Mr  Thom.  He 
said.  What  is  the  matter  with  Tom  Grahame  ?  What  does  he 
mean  ?  I  passed  him  without  any  observation  whatever.  Mr 
Grahame  came  back  to  the  platform  ?  He  did.  Did  he  resume 
Lis  speech  ?  He  did.  He  began  to  make  observations  on  what  had 
occurred,  and  said  he  had  endeavoured  to  chastise  Thom,  and  had 
offered  to  him  one  of  the  greatest  indignities  which  one  man  could 
offer  to  another ;  and  added  to  that,  that  he  believed  him  to  be  one 
of  the  greatest  blackguards  in  the  world.  He  had  hardly  used  the 
expression,  when  the  Provost  recommended  him  to  confine  himself 
to  the  business  of  the  meeting.  He  did  not  say  much  more.  We 
»topt  him  as  soon  as  possible  for  his  own  sake.     (Lord  PreiideiU.) 
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H  July  1835.  — Then  the  meeting  was  adjourned?  The  resolution  was ciiiH 
""^^V^*^  and  the  meeting  was  over.  (Dean  of  Faculty,) — Dr  Thorn  l« 
Thorn  V.  ,  jjggjj  settled  in  Annan  about  twenty  years.  At  this  time  he  i» 
one  of  the  Town-Council.  With  whom  did  the  law-suit  refiemd 
to  originate  ?  Mr  Farish  had  been  originally  appointed  for  be 
years ;  at  the  expiry  of  the  time,  the  Council  appointed  aiiotliei, 
Mr  Underwood.  Mr  Farish  thinking  he  had  a  right  to  the  ap- 
pointment for  life, '  presented  a  bill  of  suspension  and  interdict 
This  was  the  only  law-suit  then  depending. 

(Cross-examined  by  Rutherfitrd. J-^iyid  the  meeting  espress  anj 
feeling  on  this  occasion  ?  Some  of  the  people  down  below  Si 
Was  it  expressed  in  fietyour  of  Grahame  ?  I  can't  say  that  the  it- 
spectable  portion  of  the  meeting  did  so.  Did  any  body  exprai 
feeling  in  fiivour  of  Thom  ?  Not  that  I  am  aware  of.  CuH 
speak  to  the  exact  words  used  by  Grahame  as  to  the  law-sait,  bit 
they  imported  that  Farish  was  to  blame  for  it  Underwood  vis 
elected  along  with  Foot,  who  had  been  the  colleague  of  Farii^ 
and  then  Farish  brought  his  bill  of  suspension. 

Two  other  witnesses  were  called  by  the  pursuer,  who  in  nb- 
stance  corroborated  the  above ;  but  one  of  them,  from  his  poaiosi 
in  the  crowd,  did  not  see  the  encounter. 

RuOierfurd^  without  leading  evidence,  addressed  the  jury  io  miti- 
gation of  damages,  and  referred  to  the  case  of  Brown  o.  Sir  J.  G. 
Craig,  where  no  damages  were  given. 

Judge's  The  Lord-President — I  consider  it  a  great  misfortune  that  tiiil 

Charge.  {^y  jm.y  ghould  have  been  resorted  to  in  so  pitiful  a  case:  its 

enough  to  put  jury  trial  out  of  fashion.  If  they  were  detennion 
to  have  an  action  of  damages,  it  might  have  been  brought  in  tk 
Sheriff-court,  which  would  not  have  cost  the  parties  half  the  expenit 
It  is  unnecessary  to  go  over  the  evidence :  it  is  so  short,  yoo  ooit 
have  carried  every  word  of  it  in  your  minds.  It  is  very  true  M r,Tb(» 
was  at  this  public  meeting,  and  that  he  used  very  strong  and  iiKok- 
ing  words  to  Mr  Grahame.  It  appeared  to  have  been  stated  ^ 
the  town  had  dragged  Farish  into  a  law-suit,  when  Mr  Tlom  cn^ 
out,  it  is  false.  Farish,  to  be  sure,  presented  a  bill  of  suspeioMMH 
but  I  don't  know  what  else  a  man  could  do  who  wished  to  try  the 
point  of  right ;  therefore  it  might  just  as  well  be  said  that  theoBi 
party  had  caused  the  law-suit  as  the  other.  When  Thom  made  fl* 
of  the  expressions  which  have  been  sworn  to,  if  Grahame  hadtki 
said,  I  take  no  notice  of  that,  for  he  is  one  of  the  greatest  black- 
guards in  Scotland,  it  would  just  have  been  tongue  against  tooga^ 
Grahame  had  reason  to  be  provoked,  and  if  he  had  made  that  re- 
ply alone,  he  would  have  been  perfectly  entitied  to  do  so.    I  ^ 
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BOW  tell  you,  in  point  of  law,  diat  no  words  can  justify  blows.    That  14  July  1835. 
is  laid  down  by  all  our  authorities.     If  the  words  are  a  ground  of    ^"^"V"^^ 
mitigation,  that  can  only  be  considered  when  you  come  to  estimate  Grabane. 
the  damages.    It  is  laid  down  unequivocally,  that  no  words  can  justi-  ^ 

fy  blows ;  and  here  you  have  it  proved  that  Mr  Grahame  struck  the  cbafge. 
pursuer  one  blow  on  the  head,  and  another  on  the  shoulder ;  and 
not  satisfied  with  that,  he  kicks  him.     To  do  justioe  to  the  law, 
you  must  find  for  the  pursuer ;  but  you  may  make  the  damages  as 
low  as  possible,  in  consequence  of  the  provocation. 
Verdict  for  pursuer,  damages  L.50. 

Lord  Ordinary,  Corehouse,  Counsel  for  Pursuer,  Dean  ofFac,  f  Hope, J  P,  fia- 

bertton  and  Sutherland,  Agent,  tf^m.  Bell,  S.S.C.  Counsel  for 

Defender,  Riukerfurd.  Agent,  Vm.  Martin,  S.S.C.  Mr  Brown,  Clerk. 

R. 


FIRST  DIVISION. 

No.  VIL  I5th  Jvly  1835. 

WILLIAM  JAMES  ANDERSON 

against 

WILLIAM  MARSHALL. 

(Before  the  Lord  President  (Hope)  and  a  Common  Jury). 

Assault. — Nominal  damages  fovmd  due  to  a  party  assaulted  under 
circumstances  of  great  provocation. 

The  pursuer  was  a  merchant  in  Peterhead,  the  defender  partner  NarratWe. 
of  a  mercantile  house  in  London,  which  had  dealings  with  another 
house  in  Peterhead.  Owing  to  some  misunderstanding  between  the 
two  houses,  one  of  the  partners  applied  to  the  pursuer  to  communi* 
cate  with  the  defender,  who  happened  to  be  at  that  time  at  Peter- 
head ;  and,  in  consequence,  the  pursuer  wrote  to  him  different  times 
on  the  subject  He  had  promised  to  call  for  the  pursuer  on  Friday, 
5  th  September.  The  defender  called  on  the  pursuer  at  two  o'clock 
of  that  day,  and  not  finding  him  at  home,  left  the  following  note : 

<  Mr  William  Marshall  presents  his  compliments  to  Mr  Ander- 
<  son,  and  begs  to  return  the  statement,  agreeably  to  Mr  Anderson's 
*  request. 
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Anderson  v, 
Manball. 

Narrative* 


15  July  1835.  <  Mr  M.  feels  perfectly  Batbfied  that  had  dates  and  the  whole  «f 
^  the  oorrespondeDce  been  put  before  him,  he  should  have  no  oco- 
^  sion  to  regret  the  part  taken  by  M.  H.  and  Co. 

<  CaimgaU^  5th  September  1834. 
*  (Addressed)  Wm.  Anderson,  Esq.  Peterhead.' 

The  following  correspondence  then  ensued : 

Mr  Anderson  to  Mr  Marshall. 

* 

<  Private  J  <  Friday  Afternoon^  September  5. 

<  Mr  W.  J.  Anderson  receiyed  both  Mr  Marshall's  notes  of  yet- 
terday  and  to-day.  By  the  former,  he  (Mr  A.)  was  glad  to  ob- 
serve that  he  was  to  have  the  pleasure  of  seeiog  Mr  M.  to-daj; 
but  from  the  note  just  received  it  would  appear  that  he  (Mr  A.) 
is  not  to  be  favoured  with  an  interview,  although  FridojifAii 
day)  was  of  Mr  M,*s  own  appointment.  In  Mr  M.'s  note  (tf  Unhj 
he  states,  ^  that  he  feels  perfectly  satisfied  that  had  dates  and  tk 

<  whole  correspondence  been  put  before  him,  he  should  have  no 

<  occasion  to  regret  the  part  taken  by  M.  H.  and  Co.'  Nov,  Mr 
Anderson  wa^  and  is  quite  ready  to  shew  him  (Mr  M.)  the  whok 
correspondence  referred  to  in  the  ^  statement  of  facts,'  which  \as 
just  been  returned  to  him,  if  he  will  take  the  trouble  of  calliif 
upon  him  this  evening,  Mr  A.'s  friends  having  put  the  letters  al- 
luded to  into  his  possession  for  that  purpose.  Mr  Anderson  wil 
remain  disengaged  this  evening  until  seven  o'clock,  before  whid 
he  hopes  to  receive  Mr  Marshall's  answer.' 

Mr  Marshall  to  Mr  Anderson. 

^  Mr  Marshall  received  Mr  Anderson's  note  of  this  afiterootn^s 
'  date,  and  if  he  is  not  satisfied  with  the  opinion  expressed  in  b 

<  (Mr  M.'s)  note  of  yesterday's  date,  he  is  at  perfect  liberty  to piff- 
*  sue  any  course  he  or  his  friends  may  think  proper. 

<  Peterheadj  6M  September  1884. 

<  N.  B. — This  letter  was  received  on  the  5th,  being  dated  6cki 

<  it  is  supposed  by  mbtake.' 

Mr  Anderson  to  Mr  Marshall. 

'  Peterhead^  Friday  Evening^  September  5.  sewn  o'dbcL 

<  Sir,  I  have  just  this  moment  received  your  note,  which  8ll^ 

<  prises  me  not  a  little.     How  could  I  feel  satisfied  with  your  note 

<  of  this  afternoon,  when  I  know  that  I  have  documents  in  my  poi- 
«  session  which  must  bring  me  or  any  gentleman  of  honour  to  a  verf 

<  different  conclusion  ?  Besides,  your  own  conduct  and  correspoo* 

<  dence  in  the  matter,  ever  since  I  have  acted  as  the  confidential  fnenJ 
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*  of  Messrs  G.  and  F.,  only  serve  to  strengthen  the  opinion  I  have  15  July  ia35. 

*  always  entertained,  namely,  that  the  conduct  of  your  firm  towards     ^^^■v'^^ 
-^  these  gentlemen  has  been  such  that  does  not  reflect  fnuch  credit  |^arahI?L  ^ 

*  upon  it  (your  firm.)  — ; — 

*  I  have  a  strong  aversion  to  use  unbecoming  language  towards  N*"^*^®- 

*  any  one ;  but  I  must  say  that,  in  all  my  experience,  I  never  did 
^  receive  such  cowardly  treatment,  considering  that  you  were  the 
^  person  who  solicited  the  meeting  this  day,  which  I  at  once  readily 
^  granted.     I  beg  also  to  call  to  your  recollection  your  desire  to 

*  make  our  mutual  friend  Mr  G.  acquainted  with  the  circumstances 

*  of  the  case,  which  I  also  agreed  to ;  but  I  suspect  my  friend  Mr 

*  G.  had  discovered  that  the  case  was  a  bad  one  as  regards  your  firm, 
^  and  therefore  did  not  wish  to  soil  his  fingers  with  it,  and  you  your* 
'^  self  have  not  even  attempted  to  impugn  any  part  of  the  statement 
^  which  was  sent  to  you. 

*  I  shall  certainly  feel  myself  at  perfect  liberty  to  make  any  use 
.<  of  the  correspondence  which  has  passed  betwixt  us,  and  to  advise 
.^  my  friends  to  take  such  steps  as  I  may  think  proper.     I  am.  Sir, 

*  your  obedient  servant,  (Signed)         W.  J.  Anderson. 

«  (Addressed)         W.  Marshall,  Esq ' 

* 

On  receiving  this  latter  communication,  the  defender,  who  was 
alining  with  a  friend,  proceeded  immediately  to  the  shop  of  the  pur- 
suer, presented  the  letter  to  him  in  presence  of  several  persons,  and 
«sked  him  if  he  wrote  it.  The  pursuer  having  acknowledged  it,  he 
called  him  a  low,  impudent  puppy,  and  a  low  scoundrel,  and  then 
etruck  him  with  his  fist.  In  return  for  this,  the  pursuer  merely  told 
him  that  he  would  make  him  repent  of  his  conduct,  and  desired  him 
to  go  out  of  his  shop. 

The  Solicitor' General,  (Cuninghame,)  for  the  defender,  dwelt  on 
the  great  and  insufferable  nature  of  the  provocation  used.  He  ad- 
duced no  evidence* 

The  Lord  President. — The  evidence  is  so  short  and  conclusive  Judge's 
that  it  is  unnecessary  to  go  through  it.  What  I  would  address  to  you  ^^^^^ 
respects  the  general  circumstances  of  the  case,  just  as  I  did  in  a 
case  extremely  similar  to  this  last  night,  as  some  of  you  have  heard. 
I  am  persuaded  you  will  agree  with  me  in  regretting  that  this  case 
was  not  settled  in  the  way  I  suggested  *.  I  think  there  were  faults 
on  both  sides.  Certainly  the  first  was  on  the  part  of  the  pursuer, 
in  writing,  as  his  own  counsel  was  obliged  to  admit,  a  letter  con- 

— "^ — ..^ . ^ . _  

*  His  Lordship,  at  the  commencement  of  the  trial,  suggested  that  the  pursuer  should 
apologise  to  the  defender,  which  was  declined,  unless  the  pursuer  would  first  acknow- 
ledge the  impropriety  of  the  expressions  in  the  letter  quoted  above. 


i 
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15  July  1835.  taining  some  ill-judged  expressions.     In  reference  to  the  subjeet- 
"""^V*^^    matter  of  communication  between  them,  I  never  knev  expremn 

Marshall"^     more  ill  judged,  ill  chosen,  or  more  liable  (o  give  rise  to  wrong 
— —        interpretation  than  those  used.     I  won't  go  back  into  a  stateneot 

Chafffc"  of  the  aJBfairs  of  the  parties  concerned,  iwdiich,  as  admitted,  hm  no- 

thing to  do  with  the  case.  Whether  the  pursuer  was  more  or  tes 
officious  is  nothing  to  the  purpose*  He  was  employed  by  one  of 
the  parties  to  obtain  certain  explanations  from  the  other.  Li  thae 
circumstances  he  should  baye  been  careful  to  conduct  himself  as  a 
mutual  friend,  and  he  ought  to  have  been  particularly  careful  to  avoid 
irritating  expressions.  Now,  it  was  this  letter  which  was  the  cause 
of  the  present  dispute.  You  will  take  the  letter  and  consider  it 
carefully.  I  confess  it  appears  to  me  that  more  ill  judged,  JDore 
foolish,  or  more  intemperate  expressions  eould  not  have  been  used 
by  one  gentleman  to  another.  (His  Lordship  then  shordycooh 
men  ted  on  the  letter.)  Had  the  defender  contented  himself  with 
going  into  the  shop  and  retorting  on  the  pursuer, — had  he  said  to  bim, 
Sir,  I  consider  you  an  impudent  puppy» — had  he  met  him  with  woris 
alone,  they  would  have  been  on  an  equal  footing.  Just  as  I  did  in 
the  case  last  night,  1-  tell  you  now,  that  if  there  had  been  merely 
a  verbal  altercation  they  would  have  been  quit  But  I  most  tell 
you  also,  that  no  words  can  justify  blows.  Words  may  wonod  tbe 
feelings,  but  they  will  not  break  bones ;  whereas  blows  will  alw 
wound  the  feelings,  but  they  may  likewise  break  bones.  The  hw 
in  short  will  not  justify  them.  All  that  can  be  said  of  the  insulting 
provocation  received  is  merely  matter  of  alleviation,  and  to  be  taken 
into  account  in  judging  of  the  damages :  that  I  leave  to  yon.  There 
was  certainly  a  gross  provocation,  which  nothing  can  justify.  My 
opinion  is,  that  your  verdict  must  be  for  the  pursuer,  but  withal 
small  damages  as  you  choose  to  give  him. 
Verdict  for  pursuer,  damages  one  shiUing. 

Lord  Ordinary,  Corehouse,  CouDsel  for  Pursuer,  Dean  o/Fac.  fSope,)^ 

Neaves.  Agent,  H,  Handyside,  W.  S.  Counsel  for  Defender,  Sol.'Ga- 

fCuninghame,)  and  Pyper,  Agent,  AUan  MenxieSf  W.  S.  Mr  Bnmt 

Clerk. 
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SECOND  DIVISION. 

No.  VIII.  16^  Jultf  1835. 

JOHN  BUTTON  SYME,  &c. 

against 

Mrs  jean  HENDERSON  or  MACFARLANE,  &c. 

(Before  the  Lord  Justice-Clerk  (Botle)  and  a  Common 

Jury.) 

Facility. — Fraud  and  Circumvention. — Codicil  to  a  trust-settle- 
ment found  liable  to  the  above  objection. 

Diligence. — Haver. — Objection  to  production  of  a  document  by  a 
haver^  under  a  diligence^  having  been  sustained  by  the  commissioner^ 
— held  incompetent  to  call  for  production  of  it  at  the  trials  as  there 
was  an  opportunity  of  appealing  to  the  Court  against  the  commiS" 
sioner's  decision. 

The  late  Peter  Macfarlane,  merchant  in  Alloa,  executed  a  trust-  Karrative. 
disposition  and  deed  of  settlement,  (28th  February  1 8289}  whereby 
he  conveyed  to  the  defender,  his  relict,  and  others,  all  his  heritable 
property,  for  the  purpose  of  distribution  at  his  decease.  He  appoint- 
ed his  trustees,  inter  alia,  ^  to  ascertain  the  value  of  the  residue  of 
my  heritable  and  moveable  estate  before  conveyed,  and  to  divide 
the  same  into  three  equal  shares,  as  follows,  viz.  one-third  share 
whereof,  and  which  shall  include  the  Hutton  Park  Brewery,  and 
other  premises,  with  brewing  utensils,  casks  and  other  fittings,  occu- 
pied by  the  said  John  Hutton  Syme,  husband  to  my  late  daughter 
Isobel,  and  any  sums  of  money  which  may  have  been  or  may  still 
be  advanced  by  me  to  him,  or  on  his  account,  and  be  owing  to  me 
at  my  decease,  or  become  exigible  thereafter ;  and  which  brewery 
and  utensils  cost  me  the  sum  of  L.4050  sterlings  and  shall  be  valued 
at  the  said  sum,  which,  with  such  future  advances  as  shall  be  stand- 
ing against  the  said  John  Hutton  Syme  in  my  book  of  accounts 
at  my  decease,  shall  all  be  accounted  pro  tanto  of  the  said  third 
share.'  This  one-third  share  he  appointed  to  be  retained  under 
the  management  of  his  trustees,  and  of  his  daughter  Margaret,  for 
behoof  of  the  pursuer's  children ;  failing  these  children  and  their  law- 
ful issue  at  his  decease,  the  said  third  was  to  be  divided,  under 
burden  of  an  annuity  to  the  pursuer,  between  his  said  daughter, 
Margaret,  and  another  daughter,  the  wife  of  Mr  James  Greig  jun. 
W.  S.  another  defender ;  another  third  of  the  said  residue  of  his 
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16  Jul/  1835.  estate  was  to  be  conveyed  to  his  said  daughter,  Margaret,  and  her 

"^^^r^    children ;  and  the  remaining  third  to  Mrs  Greig  and  her  cbildren. 

Syme.  &c.  v,    q^  jg^j^  November  1831  the  testator  executed  a  codicil  *,  which  it 

IViacfarlane, 


&c. 


•  I,  Peter  Macfarlane,  some  time  merchant  in  Alloa,  with  consent  of  my  spowe, 
and  in  exercise  of  the  powers  reserved  by  me  in  my  trust-disposition  and  settle- 
ment, dated  28th  February  1828,  considering,  that  by  the  said  trust-disposiiioo  I 
appoint  my  trustees  therein  named,  inter  alia,  to  convey  the  Hutton  Park  Breweiy 
and  other  premises,  together  with  the  brewing  utensils,  casks  and  other  fittingi 
of  the  said  brewery,  all  presently  occupied  by  John  Hutton  Syme,  huabaod  of  my 
late  daughter  Isobel,  as  a  part  and  portion  of  the  one-third  share  of  my  means  and 
estate,  thereby  destined  to  the  children  of  my  daughter  Isobel ;  and  which  brewefj 
and  other  premises,  with  brewing  utensils,  casks  and  other  fittings,  are  appointed 
to  be  taken  by  the  said  children  at  the  sum  of  L.4:030  sterling,  and  that  since  the 
date  of  the  said  deed  of  settlement,  the  said  John  Hutton  Syme  has  got  pmses- 
-sioo  of  the  said  utensils,  casks  and  other  fittings  of  the  said  brewery,  and  pretends 
a  right  to  the  same  as  his  alleged  property;  and  it  being  still  my  wish,  notwith- 
standing thereof,  that  the  said  brewery  should  be  held  worth  the  said  sum  of 
L.4O50,  although  the  said  premises  should  be  reckoned  of  less  value  at  the  decease 
of  me  and  my  said  spouse,  and  although  the  said  John  Hutton  Syme  should  per- 
sist in  claiming  right  to  retain  said  utensils :  Therefore,  I  hereby  appoint  iry  said 
iTustees  to  convey  the  said  brewery  to  the  said  children,  in  terms  of  the  destios- 
tion  in  their  favour  by  the  said  trust-disposition  and  settlement,  and  that  pro  taoto 
of  the  said  third  share,  and  at  the  value  of  L.4050  sterling,  whether  the  same  shall 
be  reckoned  worth  more  or  less  at  the  period  foresaid,  and  whether  the  said  Jubn 
Hutton  Syme  shall  or  shall  not  retain  the  said  utensils:  And  I  hereby  appoict 
the  said  trustees  and  their  foresaids,  to  deduct  the  sum  of  L.900  from  the  share  of 
■my  estate  destined  to  the  said  children,  and  to  pay  the  same  to  Miss  Macfarlaae 
and  Mrs  Greig,  and  their  respective  heirs,  equally  betwixt  them,  share  and  share 
alike,  in  addition  to  their  shares:  And  moreover,  I  hereby  declare,  that  any  sum 
or  sums  paid  by  me  to  the  said  John  Hutton  Syme,  or  on  his  account,  or  retained 
by  the  said  John  Hutton  Syme  after  the  date  hereof,  whether  in  nanne  of  allow- 
ance fur  interest  on  L.2000,  or  in  any  other  manner  of  way,  or  on  any  pretence 
whatever,  together  with  any  claim  which  he  may  make  in  name  of  the  Huttoa 
Park  Brewery  Company,  or  in  his  own  name,  for  the  use  of  the  said  utensils,  ihall 
l>e  held  by  my  said  trustees  to  form  part  of  the  share  allotted  by  the  said  trust-deed 
to  the  children  of  the  said  John  Hutton  Syme,  and  my  said  daughter:  And  far- 
ther, considering,  that,  by  assignation,  dated 

from  Smith,  trustee 

on  the  sequestrated  estate  of  the  said  John  Hutton  Syme,  I  obtained  rr^ht  to  a 
policy  of  insurance  with  the  Edinburgh  Life  Assurance  Company,  being  No.  4?7, 
for  the  sum  of  L.1500  on  the  life  of  the  said  John  Hutton  Syme,  I  hereby  appoint 
-my  said  trustees  to  continue  the  said  insurance,  by  paying  the  annual  expense 
thereof,  and  on  the  decease  of  the  survivor  of  my  spouse  and  me,  to  assign  to  the 
said  children  of  my  daughter  Isobel  the  said  policy  of  insurance,  and  all  beoefit 
arising  therefrom ;  but,  in  accounting  and  setting  aside  the  share  of  wy  estate  des- 
tined to  the  said  children,  my  trustees  shall  deduct  from  the  said  share  all  suoii 
of  money  paid  by  me  or  my  said  spouse,  or  by  my  said  trustees,  for  premiums  and 
expenses  of  said  insurance,  and  interest  thereon,  from  the  time  of  our  and  their 
.paying  the  same  till  charged  to  the  said  children ;  and  which  sums  paid  for  pre- 
miums and  expenses  of  insurance,  and  interest  thereon,  I  order  to  be  added  to  the 
shares  of  my  said  daughters,  Mrs  Greig  and  Miss  Macfarlane :  Provided  neverthe- 
less, that  if  the  principal  sum  insured  be  recovered  during  my  life  or  that  of  my 
spouse,  then  tlie  said  principal  sum  shall  be  divided  equally  into  three  shares,  where* 
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was  the  object  of  the  present  action  to  redace*     The  grounds  of  16  July  1835. 
reduction  were  fraud  and  circumvention,  appearing  as  weii  from  the    ^'^V^ 
deed  itself,  as  the  manner  in  which  it  was  obtained,  and  imbecillity  ^f^^f^J^/' 
on  the  part  of  the  granter.     These  allegations  were  met  by  the  &c. 
general  issue. 

The  following  were  the  issues : 

^  I.  Whether  the  codicil,  bearing  date  the  19th  day  of  November  Issues. 

*  1831,  of  which  No.  5.  of  process  contains  an  extract,  is  not  the  deed 

*  of  the  late  Peter  Macfarlane,  merchant  in  Alloa  ? 

*  II.  Whether,  on  or  about  the  said  19th  day  of  November  18t31, 

<  the  said  Peter  Macfarlane  was  a  person  of  a  weak  and  facile  mind, 
^  and  easily  imposed  on ;  and  whether  the  defenders,  or  any  of  them, 

*  taking  advantage  of  his  said  facility  and  weakness,  did,  by  fraud  or 

<  circumvention,  wrongfully  obtain  or  procure  the  said  deed,  to  the 
'  lesion  of  the  said  Peter  Macfarlane  T' 

To  prove  the  state  of  mind  of  the  testator  several  witnesses  were 
adduced  on  both  sides. 

of  one  share  shall  be  paid  to  Miss  Macfarlane,  one  share  to  Mrs  Greig,  and  one 
share  to  the  said  children,  and  the  sums  paid  for  premiums  and  expenses  of  i nsu- 
'  ranee  shall  not  then  be  added  to  the  shares  of  Mrs  Greig  and  Miss  Macfarlane : 
Further,  I  hereby  appoint  my  said  trustees,  after  the  decease  of  me  and  my  spouse, 
to  set  aside  a  proportion  of  the  means  and  estate  destined  to  my  daughter  Isobel'a 
children,  for  keeping  up  the  said  insurance  for  behoof  of  said  children,  if  they  shall 
think  it  advisable  to  do  so :  And  further,  I  hereby  not  only  revoke  all  provisions 
made  by  me  in  favour  of  the  said  John  Hutton  Syme  by  the  said  deed  of  settle- 
ment, or  in  any  other  way  whatever,  but  I,  with  consent  foresaid,  declare  that  the 
eaid  John  Hutton  Syme  shall  have  no  concern  with  the  management  of  my  estate 
generally,  or  of  that  portion  of  it  which  is  destined  to  bis  said  children,  his  right 
of  administration  in  the  said  portion  being  hereby  expressly  excluded :  And  I 
hereby  declare  that  all  acts  or  deeds  done  by  the  said  John  Hutton  Syme,  with 
the  view  of  affecting  my  said  estate,  whether  generally  or  particularly,  shall  be  null 
and  void,  and  of  no  force,  strength  or  effect  whatever;  and  I  do  hereby  debar 
my  said  trustees  from  ever  choosing  the  said  John  Hutton  Syme  to  act  along  with 
them  as  a  trustee,  in  virtue  of  the  powers  conferred  on  them  by  the  said  deed  of 
settlement;  and  I  hereby  recall  and  revoke  the  appointment  of  Ebenezer  Ramsay, 
writer,  Alloa,  as  one  of  my  trustees,  and  I  declare  that  he  shall  not  be  entitled  to 
act  under  the  said  i rust-disposition  and  settlement :  And  I  hereby  appoint  this  co- 
dicil, and  the  others  written  at  the  end  of  the  said  deed,  to  be  held  as  integral 
parts  of  the  said  deed  of  settlement;  and  I  consent  to  the  registration  hereof,  and 
of  the  other  codicils  foresaid,  in  the  books  of  Council  and  Session,  or  others  com- 
petent, therein  to  remain  for  preservation;  and  thereto  I  constitute  Mr  John 
Hope,  advocate,  my  procurator,  &c.  In  witness  whereof,  these  presents,  written 
on  this  and  the  preceding  page  of  stamped  paper  by  William  Ferguson,  writer  to 
the  signet,  are  subscribed  by  me,  and  by  Mrs  Jean  Henderson,  my  spouse,  at  Mar 
Street,  Alloa,  the  19th  day  of  November  1831  years,  before  these  witnesses,  Jo- 
seph Donaldson  and  John  Guthrie,  both  shoemakers  in  Alloa,  and  the  said  Wil- 
liam Ferguson,  witnesses  also  to  our  subscribing  the  marginal  note  on  the  first 
page  hereof,  written  by  said  William  Ferguson.  (Signed)  PsTsa  MACFAft- 
%A¥%,  Jban  Henderson,  W*^  Ferguion^  witness,  Joteph  DonaidtoH^  witaesf^ 
John  Guthrie,  witness. 
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No.& 


Syme,  &c.  v. 

MacfarUne, 

&c* 

Pursuer's 
Evidence. 


16  Juij  1835.  Tbe  first  witness  examined  for  the  pursaer,  James  Glen,  ma- 
chant  in  AUoa,  came  to  settle  in  Alloa  in  May  1831,  and  took 
the  stock  of  the  testator  at  a  valuation,  and  succeeded  him  in  busi- 
ness. The  matter  was  previously  arranged  by  letters  written  by 
others,  but  signed  by  the  testator.  He  had  seen  the  testator  occsr 
sionally,  before  settling  in  Alloa,  but  not  for  some  time.  When  lie 
came  to  Alloa  he  found  him  in  a  very  different  state  from  what  be 
had  supposed  from  the  letters.     <  He  was  in  a  very  imbecile  state 

<  both  of  body  and  mind.'  He  had  family  worship  at  this  time  is 
his  house:  he  went  through  the  prayers  himself;  ^  but  from  the 

<  weakness  of  the  man's  mind,  and  the  repetitions  he  made,  it  was  by 
^  no  means  edifying  to  those  in  his  company,  and  he  did  not  thisk 

<  by  any  means  beneficial  to  himself.'  For  several  months  after 
witness  came  to  Alloa,  the  testator  was  almost  every  day  in  his  sbopi 
On  one  occasion  he  came  into  the  shop  and  <  pulled  oat  the  till, 

*  looked  into  a  drawer  where  he  saw  some  money  and  a  letter:  be 

<  took  the  notes  into  his  hand,  and  apparently  was  going  to  tike 

<  possession  of  them ;  but  when  he  saw  the  direction  on  the  letter 

*  he  was  conscious  that  he  was  in  an  error.'  Witness  collected  tbe 
outstanding  debts  of  the  concern  on  account  of  the  testator,  and  oo 
several  occasions  had  to  pay  him  money.  He  did  not  appear  to  be 
aware  whether  he  was  giving  or  receiving  money.  Interrogated 
whether,  <  about  the  end  of  autumn  1831,  he  was,  in  witness's  opinioo, 

capable  of  doing  business  ?  By  no  means.   Was  he  possessed  of 
mind  sufficient  to  enable  him  to  dispose  of  his  own  effects  by  a 
settlement  to  take  effect  after  his  death  ?    I  don't  think  so.    Did 
you  think  he  was  capable  of  retaining  any  distinct  notion  of  die 
contents  of  a  deed  or  paper  that  was  read  to  him  ?  I  do  not  think 
so.     Do  you  mean  to  say,  if  it  was  read  over  to  him,  or  if  he  read 
it  himself?     I  do  not  think  either  if  it  was  read  over  to  him  or 
if  he  read  it  himself,  that  he  would  understand  distinctly  what  it 
meant     Did  you  hear  him  give  any  directions  about  fiunily  mat- 
ters ?     He  did  not  appear  to  take  any  active  charge.'     Sevenl 
months  after  witness  came  to  Alloa,  a  misunderstanding  took  phee 
between  him  and  the  testator's  family  about  the  shop  books,  and 
he  saw  very  little  of  the  testator  afterwards. 

Thirteen  other  witnesses  from  the  neighbourhood  of  Alloa  were 
examined,  and  a  merchant  from  Glasgow,  who  was  there  occasioii- 
ally.  All  those  who  had  opportunities  of  judging  agreed  in  statiog^ 
that  Macfarlane  had  been  an  active,  intelligent  man,  and  took 
the  charge  of  his  business  and  property  till  about  the  time  when  be 
gave  up  business.  One  witness  also  stated,  that  he  called  upon  bim 
soon  after  the  execution  of  the  codicil,  to  ask  for  his  vote  at  the  en* 
juing  election,  but  that  he  found  him  so  incapable  of  giving  it,  or 
understanding  what  he  wanted^  that  he  regretted  having  called,  and 
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that  Mr  Mac&rlane  did  not  vote.     All  the  witnesses  spoke  more  16  July  1835. 
or  less  circamstantially  to  the  fact^  that  the  mental  and  bodily  facul-     ^'^^V^^ 
ties  of  the  testator  were  greatly  impaired,  from  the  period  stated  in  fl^f^\^ae' 
the  preceding  testimony,  and  that  his  speech  was  so  much  affected  &c. 
that  he  was  scareely  intelligible.   The  instrumentary  witnesses  were  pu^~7 
also  examined  for  the  pursuer.  Evidence. 

Joseph  Donaldson,  after  identifying  his  sigpiature,  and  stating 
that  a  part  of  the  paper  was  read  over  in  his  presence,  interrogated, 
inter  alia,  *  After  the  man  stopped  reading,  did  Macfarlane  sign  any 
piqper  ?  Yes,  he  signed  one.     More  than  one  ?  I  do  not  recollect 
exactly.    Did  yon  sign  more  than  one  ?  I  do  not  recollect  of  sign^- 
ing  any  more.   Where  was  Macfarlane  sitting?  At  the  side  of  the 
fire.     Was  the  paper  in  his  hand  at  all  ?  I  don't  think  it  was. 
Was  any  thing  said  by  Macfarlane  during  this  interview  ?  I  don't 
recollect  of  him  saying  a  word.     Was  there  enough  of  the  paper 
read  that  you  could  understand  any  thing  about  it  ?  No.    Did  Mac- 
farlane come  forward  to  the  table  ?  He  sat  where  he  was  sitting 
beside  the  fire ;  the  table  extended  to  him.    It  was  a  large  table : 
we  were  sitting  all  round  it :  he  signed  his  name.   With  difficulty  ? 
Dare  say  he  did, — think  he  did.' 
John  Guthrie,  the  other  instrumentary  witness,  after  identifying 
his  signature,  interrc^ted,  inter  alia,  <  Before  Donaldson  came  in, 
was  there  any  paper  read  ?  No.    When  you  first  went  in  was  the 
writer  writing  any  thing  ?  Yes,  he  was  writing.     Now,  after  he 
finished  writing,   what  happened?    The  writer  stood  up  and 
asked  Macfarlane  to  put  his  name  to  the  paper.      Was  that 
the  first  thing  done?   To  the  best  of  my  recollection  it  was. 
What  happened  then  ?  Macfarlane  was  sitting  on  the  right  side, 
and  they  assisted  him  round  to  the  table.     Did  he  say  any  thing  ? 
He  never  spoke  the  whole  time.     Nor  made  any  motion  ?  No. 
After  being  turned  round,  what  was  the  next  thing?  The  writer 
was  making  a  pen.    Miss  Maciieirlane  desired  the  pen  to  be  made 
bard  for  her  father,  and  after  the  pen  was  made,  Mr  Macfarlane 
got  the  pen.     Did  he  sign  his  name  ?  Yes.     Had  he  much  diffi- 
culty in  signing  ?  Yes.  Was  there  any  thing  read  ?  A  small  piece 
of  it  before  he  signed  it.     Of  the  same  paper  he  signed  ?   Could 
not  be  sure  as  to  that     Did  the  whole  appear  not  to  be  read  ?  No. 
Were  you  sure  of  that  at  the  time  ?  Yes.  How  is  it  you  came  to 
see  the  whole  was  not  read  ?  Because  he  did  not  take  up  so  much 
time  as  to  read  the  whole  of  it.     Was  the  paper  turned  over  ? 
To  the  best  of  my  recollection  it  was  not.     Did  it  occupy  a  short 
time  ?  Very  short.     Were  there  more  papers  signed  than  one  ? 
To  the  best  of  my  recollection  I  think  not.     Do  you  recollect 
any  thing  of  what  was  in  the  part  of  the  paper  you  heard  read  ? 
No.     Did  you  understand  the  meaning  ?  No.     Was  there  any 
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Svnie,  &c.  V* 

Macfarlane, 

&c. 

Pursuer's 
Evidence. 


16  July  1835.  <  thing  in  the  part  read  in  your  recoUeetioD  about  Mr  Syme?  Ko. 
^  thing  of  that  kind.     About  the  brewery  ?  No.     Are  you  son? 

*  Quite  sure.  Do  you  recollect  whether  you  signed  your  nane 
^  oftener  than  once  ?  I  don't  think  I  did  oftener  than  once.   Weie 

*  there  more  papers  lying  on  the  table  than  one  ?  Other  two  onl 

<  papers.    You  can't  say  whether  the  paper  you  heard  read  overwu 

<  the  identical  one  you  signed?  I  can't  say  as  to  that   Howwas  lla^ 

<  farlane  sitting  when  the  writer  read  over  the  paper  ?  He  was  lit* 
^  ting  with  his  face  towards  the  fire-place,  with  his  head  down,  look« 
^  ing  towards  the  fire.     Did  he  appear  to  take  any  interest  in  wbt 

*  was  going  on-?  No;->no  interest.  Were  you  told  when  you  were 
^  brought  into  the  room  any  thing  of  the  nature  of  the  paper  ?  No. 
^  Had  you  ever  witnessed  a  deed  before  ?  No.  Was  he  asked  to 
^  sign  oftener  than  once  ?  I  think  he  was  asked  twice.     Eadi  time 

<  by  the  writer  ?  Yes.  Did  any  body  else  ask  him  ?  I  don't  reeol- 
^  lect.  What  led  to  his  being  asked  to  sign  a  second  time  ?  He  did  not 
^  appear  to  be  paying  any  attention  to  what  was. going  on.    He 

*  made  no  answer.     Mrs  Macfarlane  rose  up  and  assisted  him.   Hit 

*  back  was  to  t^e  table.     During  the  time  you  were  in  the  roon, 

<  was  Macfarlane  walking  about  ?  He  never  rose  off  the  chair.  At 
^  the  time  you  saw  him,  was  he  able  to  walk  without  support?  He 
'  sometimes  walked  himself,  sometimes  with  one  servant*  sometiaei 
'  two.' 


Defender's 
Evidence. 


The  first  witness  examined  for  the  defender  was  Mr  William 
Ferguson,  W.  S.  who  stated,  that  he  prepared  the  trust-deed  above 
mentioned  for  the  testator,  and  met  with  him  several  times  in  Edin- 
burgh on  the  subject  <  In  1831  I  received  a  note  from  Mr  Jane* 
Greig  jun.  saying  that  Mr  Macfarlane  wished  a  settlement,  aad 
requesting  me  to  call  on  Mr  Greig ;  and  I  went  and  called,  vd 
found  that  Mr  Macfarlane  had  desired  a  codicil  to  be  made,  ma* 
king  certain  alterations.  This  was  Mr  Greig's  information  to  id& 
I  had  not  the  scroll  of  the  trust-deed,  or  the  deed  itself;  therefore 
a  difficulty  of  my  writing,  out  a  codicil  in  the  circumstances,  I 
then  applied  to  Mr  Greig,  as  he  was  the  son-in-law  of  Macfarhm^i 
and  because  Macfarlane  desired  me  originally  to  consult  with  Mr 
Greig  in  1827  and  1828,  Mr  Greig  prepared  a  scroll  of  what 
he  conceived  Mr  Macfarlane's  intention  to  be.  I  looked  it  orer, 
and  sent  it  to  Mr  Macfarlane,  with  a  special  letter,  stating  that  Mr 
Greig  applied  to  me,  and  wishing  to  know  if  he  approved  of  ii 
I  got  it  back  with  a  letter  written  in  another  band,  but  signed  by 
him,  approving  of  it.  Did  you  submit  it  to  counsel  ?  I  spoke  to 
Mr  Greig  about  it,  who  thought  it  would  be  better  to  consult  Mr 
Jameson,  who  had  something  to  do  in  a  previous  busineas  with  Mr 
Syme ;  and  it  was  sent  with  the  scroll,  now  in  my  hands,  aa' 
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other  papers.  There  are  some  alterations  on  it,  which  were  made  16  July  1835. 
after  being  sent  to  Mr  Jameson.'  Witness  and  Mr  Greig  ar-  ^""^V"^^ 
ranged  to  meet  at  Alloa,  to  get  the  deed  signed.  *  I  went  and  took  ^^f;rf,ner 
the  scroll  with  me,  and  the  card  of  Mr  Jameson  also.  What  did  &c. 
yoa  do  then  ?  I  went  to  Mr  Macfarlane's  house,  and  saw  him  and  Defender's 
his  wife,  and  one  of  his  daughters.  I  may  mention  that  I  had  Evidence. 
come  there,  and  asked  if  Mr  Greig  was  come  :  they  said  not^  but 
expected  him  to  call,  and  he  did  come  a  short  time  after.  Did 
yoQ  read  the  scroll  to  Mr  Macfarlane  ?  I  read  the  scroll  over  to 
him,  and  asked  if  he  understood  it,  and  he  said.  Yes.  I  saw  it 
would  not  do  to  write  it  on  the  original  deed.  I  had  another  sheet 
of  paper,  and  altered  it  to  make  a  separate  deed.  It  was  read  over 
twice  in  the  scroll  to  Mr  Macfarlane.  Was  Mrs  Mac&rlane  pre- 
sent ?  Yes,  she  was.  Did  you  satisfy  yourself  that  he  understood 
it  ?  I  thought  that  he  had  satisfied  himself,  and  that  he  understood 
every  thing  that  I  said  about  it  After  being  so  satisfied,  did 
you  extend  it  then  ?  I  extended  it  on  the  stamp.  After  it  was 
extended,  did  you  read  it  again  ?  I  read  it  again.  After  that 
it  was  executed?  They  were  sent  out  to  get  witnesses.  Do 
you  recollect  if  it  was  read  in  presence  of  the  witnesses  ?  It 
may  not  have  been  read,  but  Mr  Macfarlane  owned,  before  the 
witnesses,  that  he  had  heard  it  read.  Then  it  was  executed? 
Yes.  You  are  not  sure  if  it  was  read  when  they  were  there  ? 
No ;  but  I  said  before  the  witnesses  that  they  had  heard  it  read, 
and  were  satisfied.  Mrs  Macfarlane  is  also  a  party  to  the  deed  ? 
She  is  a  party  as  consenter.  After  all  that  it  was  signed  ?  It 
was  signed  in  presence  of  two  persons  who  were  got  in  to  act 
as  witnesses.  Did  you  go  away  after  it  was  signed,  or  did  you 
remain  ?  I  stopped  to  dinner.  Was  Mr  Macfarlane  at  dinner  ? 
Yes.  Had  you  any  conversation  with  him  ?  Very  little.  Did 
you  observe  who  asked  a  blessing  at  dinner  ?  I  rather  think  it 
was  himself  that  did  it.  Did  Mr  Macfarlane  appear  to  you  to 
to  be  in  possession  of  his  faculties  ?  So  fiir  a&  I  could  judge  I  un- 
derstood him  to  be  that  way.  And  capable  of  making  a  settle- 
ment ?  I  considered  him  so ;  I  made  a  memorandum  at  the  time 
on  the  scroll.  Cross-examined  by  the  Dean  of  Faculty  for  the 
pursuers.  Who  was  present  in  the  house  at  the  time  of  the  exe- 
cution? Mr  Greig  and  Mrs  Macfarlane,  and  Miss  Macfarlane, 
and  the  two  witnesses.  Did  you  see  Macfarlane  any  time  before 
this  business  ?  I  think  I  saw* him  after  the  date  of  the  trust-deed ; 
but  how  long  after  1 831  could  not  say.  When  you  saw  him  in  1 83 1 
was  there  much  change  on  him  ?  He  was  rather  thinner ;  I  rather 
thought  he  could  not  see  so  well.     Was  his  speech  very  bad  ? 

Much  the  same  as  before.     Did  he  speak  about  the  same  way  as 
VOL.  X.  2  m 
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in  1828?  I  think  so ;  I  don't  exactly  recollect     His  speeck  «m 
not  inarticulate  ?  No.     Was  it  di£Scult  to  understand  bia  ?  Mo. 
Was  be  moving  about  the  room  ?   He  walked  round  the  loov. 
With  any  difficulty  ?  I  thought  Miss  Mac&rlane  assbted  Un 
once,  but  he  walked  about  without  assistance,  and  I  did  act  lee 
bin)  get  assistance  at  that  time,  except  just  when  he  was  gou^ 
out.     Except  being  a  little  thinner,  you  saw  no  change  on  \m 
since  1828  ?  I  did  not  observe  much  difference.     Was  hisspeedi 
affected  at  all  ?  I  did  npt  observe  his  speech  affected.     He  spoke 
less  ?  He  spoke  less.   Now,  when  you  read  over  the  scroll  the  fiin 
time,  what  passed  ?  I  asked  hini  if  he  understood  it,  if  he  approftd 
of  it;  he  said  yes.     Did  he  make  any  remark?  I  don't  think ke 
made  any  remark.   Yoo  were  perfectly  satisfied  he  understood  it ' 
)  was  satisfied  he  understood  it.     Then  you  altered  the  phmsee* 
logy  to  make  it  a  separate  deed?  A  few  words  of  styl^  fit  tie 
commencement    And  then  having  made  these  alteration^  uipokit 
of  styles  you  read  it  over  i^;ain  ?  I  read  the  whole  over  agtfik 
You  hful  no  doubt  the  first  time  he  uiideratood  it  ?  I  tboi^  ke 
understood  it  quite  well.    What  passed  the  second  time  ?  I  oekei 
if  he  understood  it»  and  was  satisfied^  and  he  said  yeiu    Did  kt 
make  any  remark  the  second  time  ?  No,  I  don't  think  he  did* 
Did  you  call  his  attention  to  any  particular  part  more  than  »* 
other  ?  Nc^  I  read  it  over  slowly*    These  three  alterations  are  Mi 
Jameson's.'  (Identified  them)*     *  Yqu  had  thus  re%d  over  tke 
scroll  before  the  alteration  in  point  of  style  was  made,  and  ki 
no  doubt  he  understood  it :  Did  you  extend  it  at  the  same  tioe? 
I  remained  in  the  room  and  extended  it :  He  wag  out  and  a*< 
in  again.     How  soon  did  you  read  it  overi^  third  time?  IBl■^ 
diately  after  I  had  finished  it     Were  any  remarks  made  bj  kia 
then  ?  No  remark.     Before  the  deed  was  signed,  was  there  tfij 
thing  e^  said  by  him  than  simply  yes  ?  Nothing  more  said.  Yei 
arrived  before  Mr  Greig,  when  yo^i  saw  Mr  Mac&rlane,  yoa  stilt' 
you  told  him  you  had  come  in  consequence  of  Mr  Greigfl  ip* 
plication,  and  the  letter,  did  he  make  ^y  remark  then?  ^ 
After  the  deed  was  signed,  and  a  short  time  before  dinnei^  aij 
conversation  ?  No.   You  said  you  had  very  little  conversatiaa  w^ 
him  at  dinner — had  you  any  at  all?  1  drank  to  him.     I  don't  l^ 
collect  of  him  speaking  at  all.    You  say  you  think  he  asked  t 
blessing,  was  he  able  to  speak  qi^^te  distinctly  ?  I  think  he  diJ 
just  as  before,  hut  it  was  very  s^ort     Did  you  see  any  syaptB** 
of  oae  or  more  shocks  o^  palsy  about  him  ?  No.   Were  yon  a««* 
whether  he  had  retired  from  business  ?  I  belieye  I  waSt    He  «•*  1 
not  infirm  ?  He  walked  through  the  room  like  a  person  that  m 
been  ill,  but  I  don't  think  that  he  walked  very  stoutly  when  I  «* 
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bim  in  1827.  But  no  paky  ?  I  cUd  not  observe  that.  When  you  16  July  1835. 
read  the  deed  wliat  did  he  do  ?  He  waa  sittiBs:  in  the  chair.  Waa  Wv*^ 
he  looking  at  you  or  at  the  fire  ?  I  did  not  observe.  Had  he  to  jl^^^J^' 
turn  round  when  he  signed  ?  No>  I  understood  he  was  attending  &c 
to  what  was  reading.  Who  gave  him  the  pen  ?  I  think  I  perhapa  Defender** 
did :  I  don't  reoollect  exactly :  I  thought  he  did  not  see  so  weU.  Evidence. 
I  asked  him  to  write  bis  name  first  upon  the  scroll.  Was  this  be- 
fore or  after  the  witnesses  came  in  ?  I  think  before.  Did  you  ask 
him  to  sign  oftener  than  once  ?  I  asked  him  to  write  hb  name 
once  er  twice,  he  sat  at  the  table  and  did  it  Did  you  ask  him  to 
subscribe  the  deed  more  than  once  ?  No,  I  pointed  it  out  to  him, 
and  he  signed  his  nasie.  You  said  something  you  may  wish  to 
clear  up ;  you  said  they  owned  before  the  witnesses— *what  did  he 
say?  Did  be  say  more  than  yes?  No.  You  had  read  the  extend- 
ed deed  ever  to  him,  after  the  witnesses  came,  and  yxm  asked  him 
again  if  he  understood  it  and  was  satisfied,  and  he  said  yes  a  fourth 
time  ?  Yes.  Did  you  think  in  that  short  interval  you  heard  him  utter 
any  thing  but  yes  or  no  ?  I  think  he  might  have  said  he  wished 
to  go  out  of  the  room.  In  the  way  of  conversation  to  you,  do 
yon  think  he  addressed  any  thing  more  to  you  ?  I  don't  think 
he  addressed  any  thing.  You  did  not  call  his  attention  to  any 
part,  or  make  any  remark  ?  No  remark,  except  reading  it  in  parts. 
Occasionally  I  stopped,  and  asked  him  if  he  understood  each  part. 
He  said  yes  always.  I  don't  think  he  made  any  remark*  Did 
you  read  it  the  second  time  piece-meal  ?  I  read  it  the  same  way. 
How>  did  you  read  it  the  third  time  ?  I  read  it  slowly  over,  without 
perhaps  adsing  him  except  at  the  end.  You  say  you  got  your  in- 
structions first  from  Greig,  and  had  seme  difficulty  when  you  first 
saw  Mr  Oreig ;  what  passed  ?  He  said  there  were  some  disputes 
betweea  Mr  Syme  and  Mr  Maefarlane  in  some  business.  I  don't 
recollect  what  it  was  about,  but  some  documents  which  were  before 
Mr  Jameson  before  were  sent  to  Mr  Jameson  with  a  memorial. 
What  farther  did  Mr  Greig  say  ?  Hb  instf  uetions  were  nearly 
similar  to  what  ia  in  the  scroll.  Can  you  tell  me  wh^t  it  was  Mr 
Greig  told  you  ?  He  said  there  was  some  money  which  Mr  Syme 
claimed  from  Mr  Maefarlane,  and  he  wished  that  to  be  in^uted 
to  the  share  which  Mr  Sjrme's  children  were  to  get,  and  some  in* 
sumnces  on  Mr  Syme's  life,  and  he  was  to  leave  that  in  the  way 
mentioned.  When  you  went  to  him,  was  it  that  you  were  at  i| 
loss,  fir4>m  the  nature  of  the  instructions,  or  because  you  wanted 
tbe  trust-deed  ?  I  had  not  the  deed  to  see  how  the  diing  stood. 
I  went  to  Mr  Greig,  and  thought  it  better  for  him  to  prepare  it. 
And  so  you  begged  him  to  prepare  the  sccoU  ?  My  reason  was, 
that  I  had  not  got  the  deed,  and  in  consequence  of  the  letters  I 
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had  formerly  received  from  Mr  Maciieirlane.  Have  yoa  die  ori- 
ginal scroll  ?  No ;  I  searched  for  it  and  could  not  find  it  The 
memorial  was  sent  with  the  scroll  to  Mr  Jameson,  that  be  might 
understand  the  object  of  the  scroll  ?  Yes.  Did  you  read  that  me- 
morial ?  Yes,  and  I  returned  them  to  Mr  Greig.  Now,  when  ins 
it  Mr  Mac&rlane  was  walking  about  the  room  ?  After  I  arrired, 
I  observed  him  walking  about  occasionally,  I  was  writing  at  the 
table.  Was  he  walking  about  the  room  while  the  instrumeDtary 
witnesses  were  there  ?  I  can't  say.'  (The  Lord  Justice-Clerk  here 
desired  the  witness  to  read  over  the  memorandum  written  by  him 
on  the  scroll,  of  date  18th  November  1831,  to  this  effect) :  <  Read 
over  this  codicil  to  Mr  Macfarlane,  and  he  informed  me  it  met 
his  views  in  all  points.  Mrs  Macbrlane  was  also  prescDt,  and 
approved  it  I  then  extended  it  on  stamped  paper,  and  read  it 
over  to  them  both  again,  when  they  again  said  they  were  satisfied 
with,  and  approved  and  executed  it'  His  Lordship  then  said, 
What  I  want  you  to  explain  is,  whether  this  memorandum  had 
reference  to  nothing  else  but  what  you  have  now  stated.'  Witoess. 
I  merely  asked  him  if  he  understood  it,  and  approved  of  it,  and  he 
said  yes.' 

The  next  witness  was  Mathew  Paterson,  bookseller,  who  stated, 
That  he  was  intimately  acquainted  with  the  testator  for  fifteen 
years,  and  was  in  the  habit  of  visiting  him  at  Alloa.  Had  yoo 
any  conversation  with  him  recently  before  he  left  Alloa;  what 
observation  on  state  of  mind  then  ?  Not  affected,  except  ditScoIty 
in  articulation.  When  he  got  over  the  diflScuIty,  was  he  intelE- 
gent?  Always  pointed  in  his  remarks.  He  discovered  adeqnate 
knowledge  on  subjects  on  which  he  was  talking  ?  Perfectly  so> 
Then  you  did  not  observe  any  remarkable  deficiency  of  intellect? 
No ;  I  did  not  discover  it  He  came  afterwards  to  live  near  New- 
haven,  did  you  see  him  there  ?  Occasionally.  What  observatioG 
then  ?  His  speech  seemed  more  affected,  but  his  mind  much  in  same 
state:  if  any  subject  was  introduced  in  conversation,  same  interests 
formerly.  Was  the  state  of  health  and  utterance  such  as  might  have 
led  a  person  not  so  well  acquainted  with  him  as  you,  to  bare  sob^ 
doubts  about  his  intellect?  Yes.  Do  you  apply  that  to  time  is 
Mar  Street?  Not  so  much,  but  partly  then.  I  understand  yooto 
say  bodily  health  worse  ?  Speech  affected,  but  bodily  health  better- 
Would  you  have  had  any  hesitation  in  transacting  business  vi^ 
him  when  in  Mar  Street  ?  No ;  I  would  have  had  full  confideste. 
By  which  I  understand  you  to  say,  you  would  consider  that  jo> 
were  transacting  with  a  person  capable  of  understanding  the  matter 
in  hand?  Tes.  From  what  you  saw  of  him,  would  you  have  tie 
least  doubt  he  could  have  made  a  will,  that  he  was  capable  of  ^ 
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derstanding  a  settlement  of  his  affidrs?  I  should  suppose  so:  if  ca-  16  July  1835. 
pable  of  transacting  otiier  business,  I  should  have  supposed  him  quite    ^^««v^ 
capable.     Would  you  have  had  any  doubt?  None  in  my  own  mind.  M^firfaner 
Would  you  have  had  any  doubt  at  Newhaven  ?  Quite  the  same  as  &c. 
fiftr  as  I  could  discover:  no  apparent  change:  there  might  be  diffe-  Defender's 
rence,  owing  to  difficulty  of  expressing  himself:  he  was  quite  the  Evidence. 
same  as  when  in  Alloa.     Did  you  visit  him  in  harvest  of  1833? 
Yes.     Did  you  go  to  church  with  him  ?  Yes.     After  church  dined  ? 
Yes.     Had  you  any  conversation  with  him  there  ?  Yes ;  chiefly  in 
reference  to  sermon  and  clergyman,  the  Reverend  Mr  Harper. 
-How  did  bis  remarks  strike  you?  We  had  a  conversation  in  refe- 
rence to  sermon :  he  seemed  very  much  interested :  his  remarks  ex* 
ceedingly  pointed :  quite  in  the  usual  way,  so  far  as  he  could  express 
himself.     You  have  heard  him  say  grace  in  his  own  house,  how  did 
he  go  through  that?  Very  sensibly.     Did  you  happen  to  observe  his 
appearance  on  any  subject  in  which  he  did  not  take  any  interest  ?  He 
looked  absent.     But  when  a  subject  occurred  in  which  he  had  ia- 
terest?  It  was  all  vivacity  and  interest.     Then  the  result  of  your 
impression,  that  great  difficulty  of  expressing  himself,  but  he  had 
the  use  of  his  faculties  up  to  period  of  death  ?   Yes.     Cross-exa- 
mined by  the  Dean  of  Faculty  for  pursuers.     At  the  time  you  saw 
him  in  Mar  Street,  did  you  think  his  mind  at  all  affected  ?  Not  at 
all.     When  you  first  saw  him  there  was  his  speech  at  all  affected  ? 
Yes.     Was  it  difficult  to  understand  him,  if  a  person  not  accustomed 
to  him  ?  I  should  think  so.     How  long  had  his  speech  been  affected 
in  this  way  before  he  went  to  Mar  Street?  I  could  not  distinctly 
specify.     Have  you  any  doubt?  From  time  of  attack,  no  distinct 
recollection  as  to  period.     He  was  in  his  shop  at  time  he  got  this 
jstroke  ?  It  is  my  impression  still  in  business.     Suppose  you  had  seen 
Jiim  for  first  time  in  Mar  Street,  would  it  have  been  difficult  to  un- 
derstand him?  I  found  always  a  difference  with  strangers :  he  never 
expressed  himself  fireely  with  strangers. 

The  next  witness  was  Dr  Combe,  surgeon  in  Leith,  who  was 
called  to  attend  him  in  October  1833,  more  immediately  in  conse- 
quence of  rupture.  He  found  he  had  laboured  under  some  kind  of 
paralysis,  which  originally  affected  the  lower  limbs,  but  latterly  ex- 
tended upwards.  The  seat  of  the  disease  in  the  first  place  was  the 
head  of  the  spinal  marrow,  latterly  it  affected  the  whole  organ,  aqd 
as  it  increased,  the  speech  was  affected.  Although  symptoms  of 
palsy,  his  mind  might  have  remained  quite  entire  ?  It  might.  What 
opinion  did  you  form  of  state  of  his  mind  from  opportunities  you 
had  of  seeing  and  conversing  with  him  ?  I  believe  his  mind  must 
have  been  weaker  than  it  was  formerly.     Had  he  remaining  intel-  ^ 

lect  ?  He  had  in  some  degree.     Did  he  appear  to  understand  com- 
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16  July  1635.  manications  you  had  occasion  to  make  to  him  ?  Bis  state  of  ddniitf 
y^^I^  appeared  to  me  to  vary.  Sometimes  more  acute  than  otiim? 
Macfariane,    Sometimes  more  acute,  sometimes  more  dull  and  obtuse,     ximi 

*^ similar  difference  observable  in  his  communicatioDS  lo  you?  It  seened 

Defender's  to  me  as  if  he  Were  more  able  to  understand  questions  put  to  hm, 
Evidencoi  ^^^^^  ^  Convey  his  meaning  to  others.  Was  that  from  difficulty  of 
utterance  ?  I  should  think  so.  Do  you  think  him  a  person  irk 
would  hare  understood  ordinary  affairs?  The  difficulty  would Ittve 
been  with  him  in  understanding  his  intention,  and  not  from  his  am 
difficulty  in  understanding.  Palsy  does  not  produce  the  effect  jot 
allude  to  at  once  ?  Sometimes  the  mind  is  destroyed  almost  at  omo; 
if  spinal  disease,  there  may  be  no  mental  impairment  at  all  fori 
long  series  of  years.  Would  you  have  inferred  from  what  yoooif 
of  his  complaint,  he  must  have  been  at  one  time  in  a  better  stile 
of  intellect?  I  should  think  that  the  natural  course  of  the  diseise. 
The  next  witness  was  Mr  Russell,  who  had  been  the  teslatoi'i 
medical  attendant  for  diirty  years.  What  did  you  think  the  seat 
of  the  disease  ?  I  understood  he  had  been  a  good  deal  behind  tke 
counter :  it  proceeded  a  good  deal  from  that.  Does  that  sort  of  pibj 
afieet  the  understanding?  In  some  cases  it  will  a£Rect  the  atlde^ 
standing,  and  I  rather  think  in  his  case  it  did  do  it  Did  you  p» 
ceive  any  traces  of  his  understanding  being  affected  before  ko  i»- 
moved  to  Mar  Street?  No.  How  long  did  he  cootinoe  posseoooi 
of  all  his  faculties  unimpaired  ?  Up  to  that  time.  After  that  date, 
what  symptoms  did  he  exhibit  of  his  faculties  being  impaired?  He 
had  not  the  entire  control  of  his  faculties  from  that  date:  he  migkt 
have  been  controlled  or  influenced*  NoW|  do  you  meeo  tbat  ate 
that  date  he  was  not  able  to  understand  any  person  if  they  had  beoi 
to  explain  any  piece  of  business  to  him  ?  He  was  dull  of  heariD|: 
he  might  be  influenced  or  controlled.  What  do  you  mean,  whei 
you  say  you  think  he  might  be  influenced  ?  I  think  there  was  ^t- 
pability  to  a  certain  extent,  but  not  full  command  of  his  iacultieft 
Do  you  think  if  you  had  tried  to  make  him  do  any  thing  unreesoB- 
able  or  absurd,  you  would  have  influenced  him  to  do  that?  I  couU 
not  say :  I  never  made  the  experiment.  Then  you  mean  to  lay  kj 
his  being  easily  influenced^  that  he  could  be  brought  to  do  thit 
which  he  thought  reasonable  ?  I  think  so. 

The  next  witness  was  the  Revorend  Mr  Brotherston,  minister 
of  Alloa,  who  had  known  the  testator  many  years.  He  was  aa  in- 
telligent  man,  and  a  person  upon  whose  advice  he  woald  have  de- 
pended. When  his  speech  became  affected  he  had  little  convona* 
tion  with  him,  but  he  acquiesced  in  what  he  said.  He  did  not  ooo* 
sider  himself  qualified  to  judge  whether  he  was  or  was  not  htterlf 
capable  of  making  a  settlement. 
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five  otlier  witnesses  were  examined,  who  stated^  ibat  so  £Eur  as  16  Juij  183^. 
they  had  opportanities  of  judging)  it  did  not  ^ipear  to  them  that    ^^^^v^ 
his  intellect  was  materially  aflfeoted.  Ma^Ltne^ 

The  Reverend  Mr  Harper  of  Leith  was  also  examined,  who  knew  &c- 
him  in  1832.  He  wis  a  member  of  his  congregation,  and  at-  DefenderB 
tended  service  regularly.  <  Did  yon  visit  him  ?  I  did  occasionally.  Evidence. 
Yoa  have  had  conversation  with  him  ?  Not  convecsation  pri^riy 
speaking:  he  spoke  in  monosyllables,  but  I  often  spoke  to  him: 
he  had  great  di£Soulty  of  utterance.  Was  your  eonnecticm  such 
as  to  citable  you  to  form  an  opinion  of  his  intellect  ?  I  supposed 
from  his  appearance  that  he  understood  me.  He  always  was  in^ 
telligent  ?  Yes.  His  eye  intelligent  ?  Yes.  Had  you  any  idea 
that  he  did  not  perfectly  understand  what  was  said  ?  Unless  parfii- 
eukr  instances,  could  not  speak  positively*  My  impression  gene»- 
rally,  tliat  he  understood  what  I  said  to  him.  Did  your  acquaint 
tance  continue  down  to  about  his  death  ?  1 1  <fld.  Any  change  in  his 
appearance  ?  He  became  feebler,  but  the  change  so  gradual,  that  I 
could  not  perceive  it :  it  was  gradual,  except  at  the  last.  When 
yott  first  saw  him,  his  countenance  quite  intelligent  ?  Generally 
was  so  in  conversation.  Have  you  any  doubt  he  understood 
what  passed  in  divine  service  ?  From  what  I  understood,  in  pri- 
vate, I  did  not  think  he  could  follow  it  as  a  train  of  thought,  but 
he  understood  so  far  as  to  derive  benefit  from  it.  Did  yon  ever 
engage  with  him  in  private  religious  exercises  ?  Frequently.  Did 
he  appear  to  join  with  intelligence  ?  I  thought  so, — at  times  with 
marked  feeling.  How  did  he  receive  you  when  you  came  to  see 
him  ?  Very  kindly.  He  shook  you  by  the  hand  ?  Yes,  very  af- 
fectionately. Did  he  appear  observant  of  what  was  going  on  ? 
When  spoken  to  he  did.* 

The  Lord  JugHce-Clerk  charged  the  Jury  as  follows :  I  consider  judge's 
tliat  my  duty  will  be  best  discharged  by  pointing  out  the  real  ques-  Charge. 
tion  for  your  decision,  taking  a  general  view  of  die  evidence,  sub- 
mitting a  few  observations  on  the  nature  of  the  evidence,  and  then 
leaving  you  to  draw  that  conclusion  which,  in  your  ocmscience,  you 
conceive  yon  are  enabled  to  arrive  at.  The  first  thing  to  attend  to  is 
what  is  put  in  issue.  (His  Lordship  read  the  issues.)  In  considering 
the  first  issue,  the  question  is,  whether  or  not  this  codicil  was  the 
true  deed  of  this  old  man.  It  is  undoubtedly  my  duty  to  state  to  you, 
that  this  depends  on  your  opinion  as  to  the  weight  of  the  evidence 
which  has  been  laid  before  you,  as  to  the  actual  state  of  his  mind. 
If  he  is  proved  to  you  to  have  been  in  a  state  of  incapacity — inca- 
pable of  knowing  the  nature  of  this  deed  which  bears  his  signature 
-^incapable,  from  the  state  of  his  mind,  of  understanding  it^if  that 
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16  July  1835.  ig  your  Opinion  on  the  evidence,  you  can  have  no  di£Bculty  in  find- 
^'V^^    5"?  tJ^at  it  is  not  his  deed.     On  the  other  hand,  if  it  has  bcai 
Mac&riane, '   P^ oved  to  you  that  he  was  in  a  state  of  mental  capacity,  such  as  tht 
^^'  he  was  capable  of  understanding  the  nature  of  the  deed,  and  was  at 

Judge's  ^^^  ssane  time  the  true  mover  in  it ;  if  it  was  his  own  will,  the  sub- 

Charge,  ject  of  his  own  volition,  that  of  course  would  be  evidence  suffideot 

to  enable  you  to  return  an  opposite  verdict  It  is  my  duty  farther 
to  explain  to  you,  that  undoubtedly  the  rule  of  law  is,  that  a  peN 
son  may  be  able  to  execute  a  deed  disposing  of  his  property,  tkoa^ 
not  at  the  time  possessed  of  his  faculties  to  the  highest  degree.  If 
there  is  evidence  to  shew  that  he  had  knowledge  of  the  deed,  and 
that  it  was  a  full  and  fair  declaration  of  his  will,  it  is  not  necessary 
that  he  should  be  in  full  possession  of  his  original  mind.  If  howeTcr 
the  deed  which  he  executes  is  one  of  a  complicated  nature,  one  dut 
requires  considerable  attention  before  its  true  nature  is  understood, 
then  the  rule  of  law  is,  that  he  must  be  possessed  of  greater  csfUr 
city  than  what  I  have  just  alluded  to,  and  it  must  be  proved  that 
he  gave  very  pointed  instructions  in  regard  to.  it  Such  a  deed  as  this 
would  make  the  case  very  different  from  that  of  a  man  merely  dis- 
posing of  a  certain  sum  or  subject  by  will,  and  selecting  a  particular 
person  to  take  it  If  the  deed  is  clearly  one  that  must  have  been  pre- 
ceded by  special  instructions,  the  law  will  require,  common  sense 
will  require,  and  you,  a  jury,  will  require  a  greater  degree  of  capa- 
city.  Another  general  observation  is  this  :  In  every  question, 
whether  a  person  is  capable  or  incapable  of  making  a  certain  deei 
the  way  and  manner  in  which  it  was  prepared,  the  way  and  man- 
ner in  which  the  instrnctious  were  given,  must  always  be  a  strong 
ingredient  in  the  evidence.  It  must  be  distinctly  shewn  to  hare 
proceeded  from  the  maker,  and  not  to  have  been  concocted  by  anjr 
other  person.  He  must  be  the  origin  of  the  deed  which  is  chal- 
lenged. If  it  shall  have  been  proved  that  the  instructions  in  sndi 
a  case  proceeded  from,  or  were  materially  concocted  by  a  person 
having  an  interest,  or  taking  benefit  by  the  deed,  that  certainly 
is  a  strong  ingredient  in  the  evidence.  It  gives  strong  groand  of 
suspicion,  and  makes  it  essential  that  there  should  be  most  satis&e- 
tory  evidence  that  the  person  who  did  execute  it  was  thoroughly 
capable  of  understanding  it  in  all  its  bearings,  and  that  it  was,  in 
short,  his  instrument. 

With  these  general  observations,  consider  now  the  nature  of  the 
question  which  is  before  you.  You  have  had  this  codicil  comment- 
ed on  by  the  counsel  on  both  sides.  On  the  part  of  the  defender, 
one  view  is  taken,  which,  if  made  out  to  your  entire  satisfactioa, 
might  have  been  a  material  circumstance  in  the  case,  viz.  that  vhen 
compared  with  the  trust-deed  executed  in  the  year  1828,  this  oodi- 
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cil  .18  not  in  fact  materially  injarious  to  the  interests  of  the  children  16  July  18S5. 
of  Mr  Syme.  I  may  notice  by  the  way,  that  it  was  further  stated  ^"^^V^^ 
to  youy  that  that  gentleman  was  in  substance  a  pursuer  here ;  but  I  M^^rlaoe*'' 
must  tell  you  that  the  children  are  the  sole  pursuers.  Though  the  &c. 
fact  is,  that  this  summons  was  originally  raised  by  H.  Syme,  both  judge's 
for  himself  and  as  administrator-in-law  for  his  in&nt  children,  he  Charge.  , 
undoubtedly  no  longer  appears  as  a  pursuer,  nor  does  he  now  re- 
main in  that  capacity,  the  children  having  applied  to  the  Court  of 
Session,  who  have  appointed  a  person,  who,  in  his  room,  at  present 
concurs  with  them  in  pursuing  this  action.  If  it  should  appear  to 
have  been  made  out  that  this  deed  is  really  and  in  truth  in  no  de- 
gree prejudicial  to  these  children,  the  question  would  naturally  oc- 
cur, on  what  account  is  all  this  litigation  ?  I  am  very  much  afraid, 
when  you  look  at  this  codicil  with  attention,  as  it  is  necessary  to 
do,  that  you  must  come  to  the  conclusion,  notwithstanding  the  gloss 
which  may  have  been  attempted  to  be  given  to  it,  that  it  is  a  deed 
'necessarily  prejudicial  to  these  pursuers.  I  need  only  call  your  at- 
tention to  the  first  stipulation,  which,  after  narrating  that  the  said 
A.  Syme  pretends  right  to  a  certain  brewery,  (having  reference  to 
that  account  to  which  I  shall  immediately  advert,)  it  goes  on  to 
declare,  that  it  shall  be  taken  as  of  a  certain  value,  whether  actual- 
ly worth  the  sum  mentioned  or  not,  at  the  decease  of  the  granter 
or  his  wife ;  and  being  to  be  held  as  of  that  value,  it  was  to  be  im- 
puted to  the  third  share  which  was  to  go  to  these  children.  (His 
Lordship  quoted  the  clause  at  length.)  Certainly  this  is  a  clause 
which  you  must  be  quite  satisfied  does  limit  the  extent  of  value  of 
what  these  children  were  to  take  from  the  succession  of  this  gentle^ 
man.  It  appears  that  the  most  effectual  part  of  this  stipulation  was 
suggested  by  Mr  Jameson,  in  consequence  of  his  attention  being 
called  to  the  disputes  between  Mr  Syme  and  the  deceased,  the  par- 
ticulars of  which  were  stated  in  a  letter  to  this  effect,  to  have  been 
contained  in  a  memorial  which  also  accompanied  the  scroll.  That 
memorial  would  have  spoken  for  itself,  but  it  is  not  before  you, 
having  been  rejected  by  me  on  a  point  of  form.  Then  follows  the 
deduction  of  L.900.  In  respect  to  the  policy  of  insurance,  the 
m&tter  just  stands  in  this  way,  that  if  Mr  Syme  should  predecease 
the  granter  and  his  wife,  then  the  proceeds  of  the  policy  were  to 
form  a  part  of  the  general  fund  of  division ;  but  if,  on  the  other 
hand,  Mr  Syme  should  survive,  then  the  children  would  have  no 
benefit  by  the  succession  to  this  extent,  without  paying  premiums 
during  the  father's  life.  Therefore  there  can  be  no  ground  for 
doubt,  that  there  is  no  foundation  for  supposing  that  this  is  not  a 
codicil  which  materially  a£kcts  the  interests  of  the  pursuers.  If, 
•then,  it  materially  affects  the  interest  of  the  pursuers,  by  diminish- 
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16  Ju4y  )835.  iDg  the  Talue  of  their  sucoesBion,  it  ja8t  goes  bo  modi  more  to  W 
^^■^V*^    nefit  die  families  of  the  other  two  daughters.     Thus,  then,  tkere  i 

M^artane^'   clear  proof  of  the  intecest  the  other  partjr  had  in  regard  to  tk  » 

&c.  dicil  now  ander  your  consideradoo. 

judgTiT  There  remains  that  other  part  of  the  case,  which  I  said  befoR  s 

Charge*  m  most  material  feature  in  every  ease  of  tliis  descripdon,  thec» 
cern  which  it  is  proved  Grdg  had  in  regard  to  the  prepsitMif 
the  codicil.  You  will  have  to  attend  particularly  to  die  erideaee 
of  Fergnsson,  the  professional  man  who  wrote  it»  and  was  pvewit 
at  its  ezecudon,  pardcuhirly  to  the  testimony  be  gave  as  to  is 
preparation,  and  from  whom  he  received  his  instractioDS.  Tbff 
is  no  evidence  as  to  one  syllable  of  its  oontents  having  been  em 
communicated  to  him  from  the  mouth  of  the  gpranter.  Mr  ]fad» 
lane  was  in  Alloa,  he  in  Edinburgh.  The  first  oommuniostioBli 
him  oo  the  subject  is  from  Greig,  who  tells  him  that  an  sltenMi 
is  to  be  made  on  the  previous  setdement  of  Macfarlane.  Ferg» 
son  was  the  person  who  made  the  previous  deed  in  1828f  sod  tk 
circumstance  of  going  direcdy  to  him  shews  no  appreheofloo  at 
the  part  of  Greig  in  making  a  full  disclosure.  No  stranger  tif- 
plied  to,  no  new  writer  who  knew  nothing  of  the  former  deed,-^ 
application  is  made  to  the  same  person :  so  far  it  goes  into  tiie  mm 
channel  through  which  the  former  deed  passed.  Bat  thenyoovil 
have  to  attend  to  the  way  iu  which  he  is  instructed,  and  the  flbia> 
ment  he  makes.  After  receiving  from  Greig,  the  son-in^isirif 
Macfarlane,  a  letter  communicating  what  he  thinks  the  purpose  if 
Mac&rlane,  saying,  I  now  inclose  you  what  is  proper  for  Mr  ibAt 
lane's  settlement,  Fergusson  not  being  in  possession  of  the  tm^ 
deed,  had  the  greatest  difficulty  in  proceeding.  He  could  not  fam 
the  codicil,  even  with  this  su^;estion  from  Greig.  He  teDsfis 
he  naturally  fell  back  on  Greig,  asking  more  information.  Aadfkit 
does  he  say  be  did  then  ?  He  desired  Greig  to  prepare  die  scrd 
himself.  So  that  you  have  Mr  Greig,  a  person  you  see  has  beB^ 
fit  by  that  deed,  first  supplying  materials  to  Fergusson,  and  tkr 
being  insufficient,  setting  about  preparing  the  scroll  himsel£  Tkfs 
it  is  sent  to  Mr  Fergusson,  and  he  knowing  that  Mr  Jameson  )d 
been  consulted  before,  applies  to  him,  and  submits  it  to  Ub,  li' 
he  suggests  an  alteration,  which  led  to  that  clause  in  the  deed,  ^ 
makes  it  effectual  whether  Mr  Syme  should  or  should  not  peiait 
in  maintaining  possession.  You  are  also  bound,  however,  to  kef 
in  view,  that  there  is  complete  evidence  that  Fergusson  did  m^ 
think  this  communication  from  Greig  sufficient,  for  he  sent  a  lettv 
to  Mr  Mac&rlane,  by  desire  of  Gre%  himself.  In  this  letter  k 
asks  Mr  Macfarlane  to  peruse  the  scroll  which  he  had  bees  ii- 
structed  to  prepare,  and  to  say  whether  it  was  agreeable  to  hisvw 
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or  not.  FergoissoD  states  to  yoo^  timt  it  was  retarned  to  him  with  16  July  1833. 
a  letter  in  the  handwritifig,  not  of  Macfarlane,  bnt  it  bean  his  ^^^v^*^ 
signatore.  We  hare  seen  no  writing  of  Mac&rlane,  bat  his  signa-  MufarkncL^ 
tare.  This  letter  is  written  by  Miss  Macfarlane,  in  name  of  her  &c. 
£tther,  stating  that  he  did  approre  of  that  scroll,  and  it  bears  the  j^j  .^ 
-aignatore,  Peter  Macfiurlasie.  That  is  the  progress  of  the  prepara-  Charge. 
lion  of  this  scrolL  Then  Fergnsson  says,  he  made  an  arrangement 
irith  Oreig  to  be  at  Alloa :  that  he  accordingly  proceeded  there, 
and  went  directly  to  the  hoase  of  Mr  If aefarhme.  He  there  finds 
Hr  and  Mis  and  Miss  Macfarlane*  Greig  is  not  there,  bnt  he  ar- 
ri^es  soon  after.  He  stated  to  you  minotely,  that  he  proceeded  to 
read  the  scroll  to'  Mr  Macfiarlane,  that  he  read  it  parsgraph  by 
paragraph,  and  asked  him  at  each  passage,  whether  he  was  satisfied 
and  approved  of  it ;  and  he  said,  that  the  way  and  manner  in  which 
he  received  satis&ctioa  from  Mr  Macfarkne  was  by  his  uniformly 
pronouncing  the  word^  Yes.  Then  he  tells  you,  he  found  it  ne- 
cessary to  write  it  on  a  piece  of  stamped  paper  by  itself,  and  that 
be  accordingly  wrote  it  over  again  on  another  piece  of  paper,  and 
that  it  was  the  same  in  substance  as  formerly,  with  a  slight  varia- 
tion in  the  words  of  style ;  after  which  he  again  read  it  over  slowly 
and  deliberately,  repeating  the  same  series  of  questions,  and  recei- 
ving the  same  answer.  He  then  extended  it  on  stamped  paper,  and 
read  it  slowly  over  a  third  time,  when  he  put  the  same  general 
question,  and  got  the  same  sort  of  answer,  viz.  the  monosyllable 
yes.  He  then  wrote  the  memorandum  which  was  read  to  you  by 
himself.  (Here  his  Lordship  read  the  memorandum.)  Yon  will 
eonsider  what  necessity  there  was  to  malce  this  memorandum.  This 
I  must  say  to  you,  that  if  the  words  mentioned  there  had  been 
actually  uttered  by  Mr  Mac&rlane,  you  must  have  been  perfectly 
satisfied.  But  that  detail  of  Fergnsson  is  a  very  different  matter. 
He  has  told  you  that  when  he  put  the  question,  he  never  received 
any  further  answer  than  the  word  yes.  Look  at  your  notes,  and 
I  think  you  will  find  that  Fergusson  does  not,  from  the  beginning 
to  the  end  of  hb  testimony,  mention  a  single  word  he  ever  heard 
him  say  more  than  this  word  yes,  unless  it  was  that  on  one  oc- 
casion he  indicated  that  he  was  going  to  leave  the  room.  Then 
be  says  that  he  saw  no  difference  in  him  since  he  saw  him  in  1828. 
Xhat  can  only  be  satisfiictorily  accounted  for,  by  his  having  had 
very  little  intercoarse  with  him.  No  witness  was  adced  if  he  could 
pronounce  the  word  yes  easily.  That  would  have  been  a  very 
^ood  question  to  ask  Fergusson,  when  you  had  him  swearing  that 
be  perceived  no  difference  in  his  speech.  I  thought  it  necessary 
for  your  satisfaction  to  put  the  direct  question  to  Mr  Fergusson, 
what  was  the  meaning  of  the  words  in  his  memorandum ;  and  his 
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16  July  1835.  answer  was,  that  he  only  meant,  that  in  reading  it  over  he  aiM 
^^^V^^    if  he  understood  it,  and  he  said  yes.     Besides  Fergasson's  evidence 
MMfartane'    ^  ^  ^^^  ^^y  ^"^  manner  in  which  the  deed  was  executed,  yon 
&c.  have  had  the  testimony  of  the  two  instrumentary  witnesses.   These 

Judges"        persons  were  no  doubt  called  by  the  pursuers ;  but  it  is  not  likely 
Charge.  the  defenders  would  take  exception  to  their  evidence.    These  wit- 

nesses swear  that  there  was  a  partial  reading  while  they  were  in 
the  room ;  and  one  of  them  says,  that  the  leaf  was  not  turned  over. 
They  both  say,  that,  in  their  hearing,  there  was  nothing  read  wtiA 
had  the  least  relation  either  to  Syme  or  to  the  brewery.    Yon  til 
recollect  the  sort  of  evidence  they  gave  as  to  the  share  the  old  mn 
took  in  the  matter :  they  say,  that  he  sat  with  his  &ce  towards  tke 
fire;  and  when  it  became  necessary  that  he  should  sign,  he  wasmofed 
round  to  the  table  with  the  assistance  of  Mrs  Mac&rlane;  that  a  pa 
was  prepared,  and  that  his  daughter  asked  for  a  hard  one,  aodthti 
he  wrote  with  considerable  difficulty.     Mr  Fergusson  add,  tkalke 
made  him  try  to  write  before.     The  witnesses  say,  that  when  tk 
operation  took  place,  he  was  assisted  round  to  the  table,  and  vid 
some  difficulty  put  his  signature  to  the  deed.     None  of  the  witses* 
ses  say  any  thing  as  to  Mrs  Macfarlane  signing,  although  ibe  wb 
a  party  to  the  deed.     Whether  their  recollection  is  good  or  \»ij 
you  have  their  testimony  before  you.     You  will  compare  the  testi- 
mony of  the  instrumentary  witnesses  with  that  of  Mr  FergnsHNi; 
and  you  will  judge  what  satisfaction  you  have  from  the  wbderf 
that  evidence,  as  to  the  condition  and  state  of  mind  Mr  MactuiuK 
was  in  when  he  put  his  signature  to  the  deed.     There  is  no  donkt 
he  did  sign  it ;  but  the  question  is,  was  he  thoroughly  acquaiato' 
with  it,  did  he  know  its  nature,  did  he  thoroughly  understand  iti 
did  he  give  full  assent  to  it,  was  it  his  act  of  volition  at  that  tine? 
In  judging  of  this  question,  attend  to  the  evidence  of  capacity  g^ 
nerally  :  it  is  necessary  for  you  to  pay  particular  attenUon  to  tk 
great  bodyof  evidence. 
In  the  first  place,  there  is  not  the  slightest  doubt  that  thisoU 
man  was  affected  with  paralysis,  that  his  power  of  walking  was  im- 
paired, which  made  him  require  assistance.     After  he  went  to  Mv 
Street,  he  was  never  seen  walking  without  assistance.     FergusM* 
is  a  solitary  witness  to  the  fact,  that  he  walked  about  the  rotf 
without  assistance.     He  said  he  did  not  see  any  thing  wrong  witk 
his  gait,  although  he  does  swear  that  he  was  assisted  by  his  daugbter 
on  leaving  the  room.     Look  at  the  body  of  evidence  as  to  la 
speech,  keeping  in  view  that  various  persons  were  examined  wk» 
had  been  in  the  habit  of  transacting  business  with  him.    All « 
them,  I  think,  with  the  single  exception  of  Fergusson,  ooncoritt 
saying  that  his  articulation  was  greatly  affected,  and  that  it  was 
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hardly  possible  to  understand  him,  particularly  when  he  attempted  16  July  ^^35. 
to  speak  to  strangers.     That  his  speech  was  greatly  affected,  there    ^^^^ 
cannot  be  the  slightest  doubt     Then  look  at  the  medical  evidence  M^rlrUne/ 
of  the  defenders  themselves :  see  what  they  say  as  to  the  nature  of  &<^- 
paralysis,  when  the  speech  is  affected.     Dr  Combe  says  expressly,  j„^|^| 
that  when  the  speech  is  affected,  they  have  always  a  suspicion  that  Charge 
the  brain  is  to  a  certain  extent  injured.   You  will  recollect  the  situa- 
tion in  which  this  poor  man  was,  when  he  was  visited  by  the  re- 
spectable clergymen  who'gave  their  testimony.    One  of  them  states, 
that  he  was  without  the  power  of  speech  at  all.     No  doubt  his  ma- 
lady had  increased ;  but  from  the  first,  his  voice  appears  to  have 
been  greatly  affected. 

Turn  again  to  those  persons  who  had  more  or  less  continued  in- 
tercourse with  him,  and  who  also  have  given  their  opinion  as  to  his 
capacity.  The  first  witness  who  was  called  by  the  pursuers  was 
Glen.  No  doubt  it  came  out,  towards  the  close  of  his  examination, 
tliat  he  had  a  feeling  of  a  particular  nature  which  he  did  not  dis- 
guise. He  stated  positively  that  he  had  been  led  by  correspondence 
to  form  a  conclusion,  both  as  to  Macfarlane's  condition,  and  particu- 
larly as  to  the  state  of  the  business,  different  from  what  he  had  an- 
ticipated :  That  he  had  thus  been  induced  to  give  a  valuable  con- 
sideration for  what  he  did  not  in  reality  receive.  You  will  consider 
what  effect  this  circumstance  might  have  on  the  testimony  he  gave 
as  to  the  condition  of  old  Macfarlane's  mind.  He  further  admitted 
that  he  was  the  person  employed  by  Syme  to  get  that  account  set- 
tled, which,  as  you  have  heard  stated,  was  the  origin  of  the  whole 
of  this  matter.  It  is  one  of  the  documents  before  you.  It  is  a  re- 
markable thing  that  the  sum  as  to  which  the  misunderstanding  is 
said  to  have  arisen  is  not  stated  in  a  disguised  manner.  It  is  a  sum 
equal  to  L.370,  and  is  stated  as  a  deduction  of  interest  in  regard  to 
that  provision  of  L.2000.  It  is  this  which  led  to  the  old  man's  dis- 
satisfaction as  stated,  and  which  is  said  to  have  made  him  desirous 
to  have  this  alteration  in  his  settlements.  Glen  was  the  person  who 
took  this  account,  and,  as  he  tells  you,  left  it  with  Mrs  and  Miss- 
Macfarlane  in  presence  of  the  old  man.  It  is  a  plain  and  intelligible 
statement ;  but  he  tells  you  that  if  they  had  any  doubt  about  it,  he 
was  quite  willing  that  they  should  apply  to  Mr  Greig.  At  the  end 
of  twenty-four  hours  he  received  notice  from  Mrs  Maefarlane  that- 
they  were  satisfied  with  it,  and  accordingly  it  bears  the  signature 
of  Mr  Maefarlane.  I  only  notice  this,  because  it  is  mentioned  as 
a  ground  of  exception  to  the  testimony  of  Glen.  You  will  judge  of 
this.  I  may  here  notice  as  a  remarkable  fact,  stated  by  Glen,  and 
corroborated  by  many  of  the  witnesses,  that  one  of  the  daughters  of 
Mr  Syme  was  an  inmate  in  the  family  at  the  very  time  Fergusson 
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Macfarlane, 
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16  July  1835.  was  there  to  have  the  deed  executed^  wfaidi  she  smemg  tbe  ebiUbco 
now  seeks  to  reduce  as  prejudidal  to  her  interest  (His  LacdiUp 
here  we»t  minutely  oyer  the  eridence  of  most  of  the  witncaMS.) 

Haying  thus  before  you  this  testimony  as  to  the  c— diticMi  of  the 
granter  of  this  deed,  you  wilL  again  observe,  that  there  is  no  iettar 
from  Macfarlane  to  Fergusson  intimating  his  purpose  of  haying  such 
a  deed  prepared.  The  statement  is  first  made  to  Fe^g^mgoo  by  Greig, 
the  interested  person.  Besides  this,  th^e  is  not  a  scrap  of  wiitiBg 
directing  Greig  to  make  this  statement.  If  Macfiu^ane  had  been 
in  a  state  of  complete  capacity,  is  it  unreaaoaable  t»  expect  that  he 
would  en^^y  some  person  to  write  his  instructions  even  to  this 
son-in-law  ?  You  will  keep  in  yiew  also,  that  the  witneasea  gene- 
rally  concur  in  saying  that  he  wanted  the  power  of  articuladian  to 
a  great  <Lx.tent;  that  he  was  unable  to  enter  into  a  detailed  cenycr- 
salion.  You  will  notice  that  part  of  the  eyidenoe  of  Dr  Combe,  in 
which  he  says,  that  he  did  not  think  that  he  Idboured  under  a  dMB- 
culty  of  understanding  what  was  said  to  him  so  much  as  smkr  an 
inability  to  ccmyey  his  ideas  to  others.  If  he  had  so  mock  difficnhy 
in  communicating  his  mind  to  Mr  Bvotheiston,  a  man  with  whom 
he  was  intimate,  are  we  to  take  it  for  granted  that  he  was  perfectly 
able  to  communicate  the  whole  import  of  this  codicil? 

You  are  now  in  possession  of  the  evidence,  and  what  yen 
have  to  determine  i%  whether  Mr  Macfinrlane  was  truly  in  emA 
a  state  of  ciq>acity  afiy  in  the  proper  sense  of  the  word,  to  execnte 
this  deed.  If  you  think  he  was  in  such  capacity,  then  yoa  wiU  fisd 
for  the  defender ;  but  if,  on  the  other  hand,  you  think  iam  ineapable 
of  understanding,  incapable  of  giving  directions,  if  he  pat  Us  namt 
to  it  without  understending  it,  then  it  was  not  his  deed.  You  wiU 
consider  abo  what  evidence  there  is  as  to  Us  having  be^i  ioflnenced 
by  any  one.  There  is  no  evidence  of  any  one  coming  to  direct 
him ;  tbe  only  evidence  as  to  this  is  to  be  gathered  from  the  deed 
]tself«-*the  interest  taken  in  it  by  Greig  SAd  the  huiy,  who  is  one 
of  the  defenders — and  the  way  and  manner  in  which  the  deed 
executed.  This  point  is  brought  out  in  the  second  issue,  aad 
respect  to  it  you  will  also  return  such  a  verdict  as  you  think 
ranted  by  the  proof.  (His  Lordship  here  shortly  recapitulated  tlie 
main  features  of  the  evidence^  as  already  detailed).  I  repeat  agua 
that  it  is  a  most  important  ingredient  in  such  a  case  as  thi^  that 
the  party  taking  benefit  by  the  deed  is  the  principal  mover  in  re- 
spect to  its  preparation ;  and  with  these  observations  I  now  leave 
the  matter  in  your  hands. 

Verdict  for  pursuers. 
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16  July  1835. 


In  tb^  course  of  the  above  trial  the  Dean  of  Paculh/f  for  pursuer,  Macflrlane/ 
produced  letters  relating  to  the  preparation  of  the  codicil — from  Mr  *^- 


Greig,  W*  S.  to  Mr  Fergusson,  W.  S. — from  Fergusson  to  Mac-  objection  to 
fiurlane,  and  excerpt  from  Fergusson's  Day  Book.     He  now  called  p«xi"ction  of 
on  defenders  to  produce  the  memorial  sent  along  with  the  draft  of  trial  sustained, 
the  codicil  to  Mr  R.  Jameson  for  his  revisal.     The  defenders  had 
been  already  called  on  to  produce  it  under  a  diligence.     The  sche- 
dule of  writings  served  on  the  havers  bore  that  the  pursuers  call- 
ed for  exhibition  of  a  memorial  relative  *  to  the  said  codicil  sent 
^  to  Mr  Jameson.'     Mr  Greig,  in  his  deposition  as  a  haver,  stated 
that  the  memorial  sent  with  the  codicil  referred  exclusively  to  other 
matters  betwixt  Mr  Syme  and  Mr  Macfarlane,  and  that  d»  memo- 
rial relative  to  the  codicil  had  been  prepared,  and  he  therefore  de- 
clined producing  it  without  the  consent  of  the  parties  interested  in 
it     The  Commissioner  sustained  the  objection. 

Rutherfurd. — There  was  ample  time  for  the  pursuers  to  have  ap- 
pealed to  the  Court,  before  its  rising,  against  the  Commissioner's 
decision,  or  they  might  have  applied  for  an  extension  of  the  dili-» 
gence.  ' 

Dean. — It  is  competent  for  us  to  call  at  the  trial  for  what  the 
other  party  have  refused.  The  period  for  reporting  the  diligence 
had  not  expired  till  after  the  Court  had  risen,  and  till  then  we 
could  not  properly  ascertain  whether  a  new  or  extended  diligence 
would  be  necessary. 

Lord  Justice'CUrh. — The  party  knowing  his  remedy,  and  not 
having  applied  to  the  Court  while  it  was  sitting,  this  demand  for  an 
immediate  production  of  the  document  cannot  be  complied  with. 

Loid  Ovdioary,  Moncreff,  Counsel  for  Pursuers,  Dean  of  Foe,  fSop€,J  P.  Ro- 

bertsorit  A.  M^NeiU.  AgenU,  Graham  j*  Jnderton,  W.  S.  E.  Ramsay  and 

John  ThotnsoHf  Alloa.  Counsel  for  Defenders,  Rutherfard,  IPNeiO,  Geo, 

Moir.         Agent,  Jame$  Xhox,  8.S.C.        Mr  RuueU,  Clerk. 
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SECOND  DIVISION. 
No.  IX.  17th  My  1835. 

THOMAS  DICK 

against 

ROBERT  SMALL,  et  e  contra. 

(Before  the  Lord  Justice-Clerk  (Botle)  and  a  Common 

Jury.) 

Assault. — Damages  laid  at  £.1500. — Verdiafor  purmer^  damoja 

one  diiUing. 
Wrongous  Use  of  Diligence. — Damages  laid  at  £.2XM0.^V(r' 

diiAfoT  pursuer  J  damages  one  shiUing. 

Narrotiye.  The  parties  to  this  cause  were  batchers  in  Dundee.  The  Ineorpo- 
sation  of  Fleshers  in  that  town  possess  certain  slaughter-hooses, 
which  they  rent  from  the  burgh,  and  which  are  occupied  by  the 
members.  Small  had  been  a  member  of  the  incorporation  for 
some  time :  he  was  understood  to  occupy  one  of  these  6lal]ghte^ 
houses  as  such,  and  he  was  also  in  possession  of  another,  over  which 
he  had  put  up  a  sign-board  with  the  name  of  his  son  painted  opon 
it.  This  slaughter-house  had  been  previously  occupied  by  s  P^' 
son  of  the  name  of  Smith,  a  deceased  member,  whose  widow  bad 
for  some  time  been  allowed  to  occupy  it  by  tolerance.  Dick  iM 
admitted  a  member,  and  conceiving  that  he  was  entitled  to  take 
possession  of  the  said  slaughter-house  as  a  vacant  one,  in  the  cba- 
racter  of  member,  he  applied  to  Mrs  Smith  for  the  key.  She  stated 
to  him  that  the  key  had  been  for  some  time  in  Small's  possesfioo, 
he  having  obtained  it  from  her  as  a  loan,  and  not  having  retorned 
it  Dick  then  obtained  from  her  a  letter,  authorising  him  to  bare 
the  door  opened  by  a  smith,  whereupon  Dick  proceeded  witb  a 
smith  and  one  of  his  men  and  some  sheep,  and  made  an  entry.  Ip* 
on  this  Small  having  arrived,  ejected  Dick  and  his  accompanimentii 
and  according  to  the  evidence  of  several  witnesses  called  by  Dickt 
assaulted  him  in  a  violent  manner.  Witnesses  were  called  bj 
Small,  who  extenuated  the  offence,  but  both  seemed  to  coneariB 
Dick's  remaining  passive,  so  far  as  regarded  acts  of  violence.  It 
appeared  from  the  evidence  of  the  box-master  of  the  incoiporation, 
who  was  called  by  Small,  that  he  had  let  the  additional  slaogbter- 
house  to  Small,  prior  to  Dick's  admission,  and  this,  according  to 
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his  statement,  he  had  a  right  to  do.     After  raising  his  action  of  dti-  17  Joly  IBSS, 
mages  against  Small,  Dick  personally  instracted  a  messenger  to 


execute  arrestments  in  the  bands  of  various  bankers,  and  also  against  ^'^^tn!!!*  ' 
parties  with  whom  Small  had  cattle,  to  the  full  amobnt  of  the  da- 
mages, while  Small  at  the  time  (as  stated  by  the  messenger  and 
other  witnesses)  was  in  good  credit;  hence  the  counter  action  at 
Small's  instance* 

The  two  actions  were  tried  together.  The  following  were  the 
issues: 

Whether,  on  or  about  the  10th  day  of  September  1834,  in  or  i^ues  in  first 
near  a  slaughter-house  near  the  Craig  Pier,  Dundee,  and  in  the  ^  ^"' 
court  adjoining  thereto,  or  in  one  or  other  of  the  said  places,  the 
defender  did  violently  assault  the  pursuer,  to  the  loss,  injury  and 
damage  of  the  pursuer  ? 

Whether,  on  or  about  the  said  10th  of  September  1834,  in  the 
shop  of  the  defender  in  Dundee,  and  in  presence  and  hearing  of 
Archibald  Scott,  tanner,  Dundee,  the  defender  did  falsely  and  ca* 
lumniously  say  that  the  pursuer  was  a  low  fellow,  and  entitled  to 
be  hanged,  meaning  that  the  pursuer  was  a  person  of  bad  cha* 
racter,  and  deserved  the  gallows,  or  did  falsely  and  calumniously 
use  or  utter  words  to  that  effect,  to  the  loss,  injury  and  damage  of 
the  pursuer  ? 

Whether,  in  a  court  of  slaughter-houses  near  Craig  Pier,  Dun-  iMues  in 
dee,  on  or  about  the  10th  day  of  September  1834,  the  defender  «>«"*«' «^*»^"- 
wrongfully  and  violently  took  possession  of  a  slaughter-house  then 
in  possession  of  the  pursuer,  or  wrongfully  and  violently  retained 
possession  of  the  same,  to  the  loss,  injury  and  damage  of  the  pur- 
suer? 

Whether,  on  or  about  the  6th,  7th,  10th  and  1 1th  days  of  No- 
vember 1834,  the  defender  wrongfully  and  maliciously  caused  ar- 
reatmehtB  of  certain  sums  of  money  and  effects  to  be  used  in  the 
hands  of  certain  persons,  debtors  to  the  pursuer,  or  in  the  hands  of 
certain  persons  who  were  not  debtors  to  the  pursuer,  and  used  in- 
hibition against  the  pursuer  upon  the  dependence  of  an  action  brought 
by  the  present  defender  against  the  present  pursuer,  to  the  loss,  in- 
jury and  damage  of  the  pursuer? 

The  Lord  Justice'Clerk  charged  the  Jury  as  follows:  1  agree  with  Judge's 
the  counsel  who  spoke  last,  that  if  they  have  stated  a  case  to  award      ''^^' 
damages,  you  cannot  be  warranted  in  acting  on  the  conviction  that 
this  is  merely  a  dispute  between  two  butchers.     That  however  leaves 
a  question  behind,  whether,  in  reference  to  the  ficst  action,  the  re- 
dress Dick  was  in  truth  entitled  to  for  the  alleged  assault  might 
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17  Ju)3rl83&  not  have  been  vindicated,  and  justice  done  him,  by  a  very  diffennt 
)^^y^    pl-oceeding  from  an  action  of  damages  for  Lfl500,  and  when  raned) 

et  e  eoD^    '  ^Y  ^^^^S  i^  tO  be  foUowed  up  by  the  legal  proceedings  which  hftie 
-; —     arisen  out  of  it.     Whether  it  would  not  have  been  better  to  haf« 

Chvgl  Made  an  immediate  application  to  the  local  authorities,  is  snttef 
which  it  may  be  well  to  have  in  oonsideration,  and  to  a  oertain  a* 
tent  it  does  require  attention ;  but  now  that  these  parties  have  oobk 
into  this  Court,  they  are  to  be  dealt  with  according  to  the  mlei  of 
law  and  justice.  The  first  issue  puts  the  question :  (His  Lordibf 
read  the  first  issue  in  Dick's  action.)  As  to  the  quibble  about  tke 
Wbrds  ^  within  the  shop,'  in  the  second  issue,  that  is  of  no  onie* 
quence ;  but  independently  of  tbat^  the  detail  given  by  the  «it» 
tiess,.  Spotty  does  not  si:^port  the  issue  in  the  way  it  is  pat;  be* 
sides,  he  is  a  solitary  witness,  unsupported  by  other  testimony  tf 
vii^nmstance ;  therefore  you  cannot  hold  that  issue  as  proved  a^ 
cording  to  the  law  of  Scotland,  and  you  must  disregard  it  altoge* 
ther.  But  then  there  remains  the  first  issue,  and  by  it  yoa  m 
called  on  to  decide,  whether^  in  the  first  place,  there  hss  bed 
an  assault  by  Small  on  Dick  sufficiently  proved  to  you.  If  it  s 
proved)  then  you  are  to  ascertain  and  say  What  dami^es  are  dsft 
Yoti  will  consider  Whether  it  is  sufficiently  proved  he  wasassaidtd^ 
keeping  in  view  the  whole  circumstances,  and  particularly  the  ()» 
puted  right  to  the  slaughter*house,  which  was  ike  cause  and  origifi 
of  the  violence.  I  think  that  will  sufficiently  meet  the  fitst  point 
put  in  issue  between  Dick  and  Small,  because  I  consider  the  re* 
spei^tive  rights  of  the  parties  as  matter  which  has  reference  to  the 
issue  generally,  and  that  it  is  not  necessary  to  consider  sepsiste^ 
whether  there  was  that  which  meets  the  words  of  the  ]88ue--aD  K* 
tempt  wrongously  to  dispossess.  I  think  it  is  sufficiently  embned 
in  the  evidence,  on  attending  to  the  nature  of  the  aasaulu  Hiere 
is  evidence  upon  this  subject  of  the  assault  not  altogeth^of  a  eondi* 
si  ve  nature*  When  you  look  at  the  testimony  of  the  first  witaeM 
LaWson,  Forbes  and  David  Paul,  unquestionably  they  estaUiik) 
if  you  believe  them,  that  in  the  first  place  they  had  seen  Dick  aa' 
his  attendant,  Oswald,  going  to  this  slaughter-house;  and  they  eon* 
cur  in  stating,  though  not  all  of  them,  that  they  saw  two  men  goiag 
with  Small.  Then  you  have  Oswald  stating  his  account  of  wlat 
passed  within  this  house.  Most  undoubtedly  he  does  swear  that  there 
was  an  attadc  by  Small  on  the  person  of  Dick,  that  he  was  strodL  by 
hiuH  that  he  used  abusive  language  to  him,  and  threw  dirt  at  hio* 
^His  Lordship  went  through  Oswald's  testimony  in  detail)  As* 
other  person  aays  he  actually  saw  blows  given,  and  other  witneMtf 
concur  with  him.  Then  you  had  evidence  as  to  the  qaestion  « 
right  to  this  slaughter-house.     It  was  stated  to  yon  as  a  general  t» 
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^erstandingi  that  it  was  the  custom  to  allow  a  person  entering;  tliis  17  Juty  18S5. 
•Iqcorporation  of  Fleshers  to  take  possession  of  a  slanghter-house,  ^•^v^^ 
if  there  was  one  vacant  at  the  time.  Then  you  had  the  testimony  ^t^  cootn.  ' 
-of  the  lad  Smith»  and  the  matter  is  more  folly  brought  out  by  the  ^ 
testimony  of  Knight,  the  box-master^  who  stated  that  it  certainly  charge! 
WBB  the  general  custom  (o  allow  any  person  entering  to  take  pofr- 
•essioh  of  a  slaughter-house,  provided  it  was  actually  vacant  at  the 
time.  The  slaughter-house  in  question  bad  belonged  to  a  person 
•of  the  name  of  Smith,  and  it  was  continued  by  his  wife  for  a  short 
time  after  hfe  death.  The  young  man,  Smith's  son,  said  that  Small 
got  the  key  from  him  in  loan.  He  also  told  you  that  be  refused  to 
g^iire  it  back,  but  still  he  knew  that  it  was  in  his  occupation.  This 
is  cleared  up  by  the  box-master,  who  says  that  he,  as  box-master^ 
|iad  let  it  to  Small,  who  was  in  possession  before,  and  that  it  was 
not  properly  vacant.  .  He  told  you  that  he  let  it  from  Whitsunday 
to  Martinmas  1834;  and  he  produced  his  book,  where  there  is  uiir 
tioiibtedly  a  marking  of  payment  of  a  half-year'a  rent  in  November 
.1634,  for  a  slaughter-house  possessed  by  him.  It  is  an  importai)t 
ihing  he  swears  to  his  knowledge  of  Small's  occupation ;  and  he  says 
ibat  at  the  meeting  for  Dick's  admission,  he  told  him  that  he  could 
not  get  it  till  the  term,  but  he  might  use  his ;  and  this  be  followed 
ftp  OB  the  day  of  the  squabble,  by  giving  him  the  use  of  it*  Thif 
certainly  confirms  the  feet  of  Small  being  in  possession,  and  that  at 
.Whitsunday  1834  a  bargain  was  made,  and  the  rent  paid  up  to  Noir 
.vember  1834.  You  must  keep  in  view  that  Small  was  actually  in 
possession,  and  under  the  sanction  and  authority  of  the  box-^masterf 
•He  was  not  then  in  the  illegal,  but  the  legal  possession,  if  you  are  t9 
believe  Knight  Does  the  authority  of  Mrs  Smith  make  Pick's 
title  better  than  it  was  ?  I  am  afraid,  whether  she  had  written  $ 
letter  or  not,  it  does  not  make  it  a  bit  better,  but  worse ;  for  what 
iloes  the  letter  say?  That  he  should  go  and  get  a  smith  to  force  it 
open.  This  is  very  summary  work ;  and  I  must  tell  you,  such  a 
proceeding,  on  any  supposition  of  right,  is  not  what  the  law  sano- 
tions.  No  person,  when  another  is  in  possession^  is  entitled  sum- 
nuurily  to  take  possession.  It  was  taking  the  law  into  his  own 
hands,  and  that,  too,  in  virtue  of  a  letter  in  his  own  handwriting.  Yoi| 
have  it  in  evidence  that  the  smith  opened  the  door,  and  made  an 
entry,  and  articles  are  taken  out,  which  was  completely  inverting 
the  possession.  The  procurator-fiscal  had  a  conversation  with  Dick 
about  this  matter ;  and  you  remember  he  stated  to  him,  I  daresay 
you  had  better  go  and  take  it  He  knew  better,  however,  than  to 
advise  him  to  break  open  a  lock  for  this  purpose.  What  I  say  to 
yoa  is  this :  If  Dick  meant  to  assert  a  right,  he  ought  to  have  ap* 
plied  to  legal  authority.     I  can't  say  he  was  entitled  to  take  posses* 

2n2 
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17  Jul  J  1835.  flioD  in  this  abrapt  manner.     Under  these  circumstances,  and  sedog 
.^T^      that  Small  had  reason  to  be  very  much  irritated  at  the  time,  it  is  far 

et  •  contra/  '  7^^  ^  ^Y  whether  an  assault  is  proved.     (His  Lordship  then  weot 
over  the  defender's  evidence.)   Hood  confirms  the  box-^mastei'sitate* 

Cha^!  ment     There  certainly  is  contrariety  of  evidence,  but  yoa  wiU 

judge  for  yourselves.  fBy  a  juryman. J  I  should  like  to  ksov 
whether  there  was  any  thing  belonging  to  Mrs  Smith  ia  ik 
slaughter-house  at  the  time  Dick  entered  ?  His  Lordship,  on  agik 
referring  to  his  notes,  stated,  that  there  were  some  artides  beloog- 
ing  to  Mrs  Smith,  which  Dick  was  to  take  at  a  valuation. 

Keeping  in  view  the  previous  circumstances,  you  will  nov  re- 
member, that  there  is  another  action  at  the  instance  of  Small,  winck 
follows^the  same  style  as  the  first,  and  lays  damages  at  no  lesstha 
L.2000.     The  arrestments  are  proved  by  documents.     Thelooang 
was  effected  by  an  application  to  this  Court.     (His  Lordship  icid 
the  messenger's  evidence.)     The  messenger  told  Dick  that  SsaU 
was  a  wealthy  man, — not  certainly  a  very  suflBdent  reason  for  nuf 
arrestments  every  where.     I  state  it  to  you  as  unusual  for  peraois 
who  resort  to  the  diligence  of  the  law  personally  to  instract  the 
messenger  in  this  way.     This  certainly  is  most  important  evidenee 
of  purpose.    The  law  never  authorises  the  use  of  diligence  wroo^ 
fully  and  illegally.     I  have  no  hesitation  in  saying,  that  I  agree 
with  the  Dean  of  Faculty,  that  this  action  is  one  of  a  more  impor- 
tant  nature  than  that  you  are  to  try  first     Does  it  meet  what  b 
stated,'^that  actual  damage  was  done  ?  If  it  was  done  to  loss  of  credit; 
there  was  ground  of  damage.     It  is  very  difficult  to  bring  proof  of 
the  actual  loss  occasioned  by  the  arrestment  of  cattle.     Proof  cer- 
tainly^has  been  brought  that  these  proceedings  did  actually  go  t$ 
hurt  the  credit  of  Small.     You  will  judge  whether  this  was  a  fair 
and  warrantable  exercise  of  the  undoubted  privilege  of  the  liege% 
or  whether  it  was  a  wrongful  and  malicious  ezerdse  of  that  r^; 
and  whether  it  was  not  to  the  loss,  injury  and  damage  of  SoalL 
It  was  hinted  at  by  the  Dean  of  Faculty,  that  you  might  oie  tb 
as  an  opportunity  of  teaching  agents  and  practitioners  the  inprft* 
priety  of  bringing  actions  laid  at  random  sums  in  this  way.    I  en 
give  no  countenance  to  any  such  view  of  the  case.     This  is  aqoei* 
tion  between  man  and  man  ;  and  you  will  give  only  such  &ir  and 
reasonable  damages  as  you  may  think  either  party  has  snstaiiML 
If  you  are  of  opinion  that  the  assault  is  proved,  and  don't  think  tk 
circumstances  a  sufficient  palliation,  then  you  will  give  such  damget 
as  you  think  proper ;  and  you  will  also  dispose  of  this  other  actioi 
as  you  think  proper.     If  you  should  come  to  this  point,  that  yoi 
think  damages  would  be  due  on  account  of  the  assault  to  an  eqoal, 
er  the  same  extent,  as  in  the  other  action,  it  is  my  duty  to  say,  thtf 
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you  have  it  in  your  power  to  compensate  these  two  actions ;  and  in  i7  July  1835. 
this  case,  if  you  choose  it,  not  to  find  for  the  pursuer  of  either.     You     ^'••v^^ 
will  of  course  just  arrive  at  such  conclusion  as  you  think  fit,  on  an  ^'e^coD^i!*"' 
attentive  consideration  of  these  mutual  actions.  . 

Verdict  for  Dick,  damages  one  shiUing.  S^''' 

Verdict  for  Small,  damages  one  shilling. 

Lord  Ordinary,  Mmwreif,  For  Dick,  Rviherfkrd  and  BoberUon.  AUs.  JT. 

Andenorf^t  S.S.C.  Agent.  For  SmaU,  Dean  ofFac.  (Hop€f)  and  Ivory • 

WUUam  UUier,  Solicitor,  Agent.  Mr  RutieU,  Clerk. 

R. 


SECOND  DIVISION. 
No.  X.  20^4  Juli/  1835. 

MENZIES 
offainst 

GOODLET. 
(Before  Lord  Meadowbank  and  a  Common  Jury.) 

Damages  ^^7i<f  due  for  posting  a  person^  and  circulating  a  statement 
to  his  prejudice. 

This  was  an  action  of  damages  against  the  defender  for  posting  Narntife^ 
the  pursuer  as  a  coward,  and  circulating  a  fiilse  statement.  Menzies 
became  attached  to  Mrs  Carfrae,  Goodiefs  niece,  whom  he  after- 
wards married.  While  paying  his  addresses,  anonymous  letters  of 
an  annoying  kind,  and  all  highly  defistmatory  of  Menzies,  were  re- 
ceived by  Mrs  Carfirae  and  members  of  her  family.  The  defender, 
Goodlet,  assuming  that  Menzies  himself  was  the  author  of  these 
letters,  and  acting  upon  the  idea  so  entertained  or  expressed,  took 
jSODie  of  the  anonymous  letters,  along  with  some  writing  of  Menzies, 
to  Lizars,  engraver,  who  told  him  he  thought  the  letters  in  ques- 
tion were  not  in  the  handwriting  of  Menzies.  He  also  shewed 
them  to  Smart,  another  engraver,  who  declined 'giving  any  opinion. 
Smart  stated  in  evidence,  that  on  being  pressed  to  give  an  opinion, 
he  put  his  initials  on  one  paper  which  he  thought  resembled  the 
anonymous  letters.  He  was  assured  this  was  confidential.  He  did 
not  by  the  marking  mean  to  justify  the  idea  that  the  paper  mariied 
was  in  the  same  handwriting  as  the  anonymous  letters  shewn.     At 
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MeDsies  v. 
Goodiet 


Issues. 


2a  July  1835.  the  interval  of  a  few  years,  and  on  the  eve  of  the  marriage,  Goodiet 
revived  the  matter  by  writing  to  Menzies.  Menzies  denied  tbe 
charge.  Goodiet  again  wrote  to  him  that  he  would  make  pubBcdie 
correspondence,  as  he  had  declined  to  clear  himself  of  charges,  of. 
the  truth  of  which  there  was  strong  circumstantial  evidence.  It 
ended  in  Goodiet  posting. Menzies  in  the  coffeeroom  at  Leith.  He 
thereafter  published  and  circulated  a  statement,  intended,  as  he  said, 
to  justify  th6  posting,  and  that  his  object  was  to  protect  his  niece 
from  treacherous  and  dishonourable  conduct  on  the  part  of  Meoiiei 
The  pursuer,  in  opening,  stated  he  would  yet  be  satblied  withu 
apology. 

The  defender  made  a  tender  of  L.30,  and  at  the  trial  admittedt 
with  an  expression  of  regret,  that  he  had  acted  unadvisedly;  bat 
this  was  not  done  in  such  a  way  as  to  exculpate  Menzies. 

The  following  were  the  issues  : 

Whether,  at  Leith,  on  or  about  the  6th  day  of  December 
1834,  the  defender  did  write  and  publish,  or  cause  to  be  written 
and  published,  by  placing  the  same  in  the  Exchange  Coffeehouse, 
Leith,  a  writing,  containing  the  following  words,  or  words  to  tbe 
following  effect,  viz. :  <  I  hereby  post  Robert  Dryborough  Meoiiei 
^  as  a  coward  and  scoundrel,  G£0.  Goodlet.  Leith^  6th  Deeesier 
<  1834.'  And,  whether  the  whole,  or  any  part  of  the  said  wonii, 
are  of  and  concerning  the  pursuer,  and  falsely  and  caluraiuiasif 
hold  up  the  pursuer  to  the  contempt  of  the  public,  to  the  loss,  in- 
jury and  damage  of  the  pursuer  ? 

Whether,  on  or  about  the  10th  day  of  December  1834^  <k 
defender  did  compose  or  write,  or  prepare  and  print,  publish  aod 
'  cird^ulate,  or  cause  to  be  composed  or  written,  or  prepared,  orprintel 
and  published,  or  circulated,  at  Leith,  Edinburgh  -and  the  vidiit^ 
a  certain  paper,  entitled,  ^  Statement,'  and  subscribed  George  Good^ 
let,  'of  which  No.  13.  of  process  is  a  copy ;  and,  whether  lie  vbol^ 
or  any  part  of  the  said  statement,  is  of  and  concerning  the  pnrsaei^ 
and  falsely  and  calumniously  holds  up  the  pursuer  as  the  aathor  rf 
certain  anonymous  letters,  and  thereby  guilty  of  treacheroas  ui 
dishonourable  conduct,  and  warranting  the  defender  in  posting  Vm 
as  a  coward  and  a  scoundrel,  to  the  loss,  injury  and  damage  of  tk 
pursuer  ? 


Judge's 
Charge, 


Lord  Meadowbank  charged  the  Jury  as  follows:  1  certainly  do  i*< 
mean  t6  go  over  the  whole  of  the  evidence,  but  shall,  in  a  veiyief 
"words,  bring  before  you  the  case  you  are  to  try.  You  have  lint 
the  fact,  that  the  defender  put  up  a  placard  in. the  coffeehoaff  it 
Leitb,  posting  the  pursuer  as  a  coward  and  scotmdvBL  ThiB  bi* 
Ving-been  made  the  subject  of  judicial  investigation,  yoabsv^it 
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alated,  that  he  augmented  the  injury  Ihus  done  by  eomporiog  and  20  July  1835. 

oiroulating  a  statement,  which  is  made  the  ground  of  a  second  sum-    Wy^^ 

mens.     There  is  no  proper  defence  against  these  actions :  all  that  Q^ai^/ 

the  party  has  stated  is  this :  He  admits  the  denunciation  of  the  pur-        ■ 

suer  in  the  manner  stated  in  the  first  summons :  he  says  that  he  ^hvs^ 

acted  originally  unadvisedly,  and  that  he  is  now  assured  the  grounds 

stated  did  not  warrant  such  a  proceeding :  he  therefore  regrets  ha* 

Ting  done  so,  more  especially  as  the  marriage  has  now  taken  place. 

But  he  does  not  acquit  the  pursuer  of  blame.     With  these  sumr 

mons  and  defences  a  record  is  prepared,  and  the  issues  are  these* 

(His  Lordship  read  the  issues.)     With  respect  to  the  facts  of  this^ 

part  of  the  case,  it  does  not  appear  to  me  you  can  entertain  any 

possible  doubt  that  the  defender  was  the  author  of  the  placard 

which  was  posted  «p,  and  that  he  was  also  the  author  of  the  state- 

Hient,  and  that  he  circulated  it  in  the  manner  set  forth,  through  a 

number  of  persons  mentioned,  amounting  to  upwards  of  a  hundred. 

Therefore,  with  respect  to  the  fietct  of  circulating,  and  the  defender 

being  tlie  author,  there  is  no  question.     You  will  consider  further, 

whether  there  is  any  reasonable  ground  for  doubting  that  this  pla* 

card  was  intended  to  injure  the  pursaen  No  one  can  fail  to  be  more 

ar  less  affected  by  being  denounced  as^aoawanl And  scoandrel.     I: 

tbink  it  is  plain,  that  the  object  of  the  statonent  was  lo  lead  the 

public  to  the  inference,  that  there  was  good  ground  fat  suspecting 

tliis  gentleman  to  be  the  author  of  these  anonymous  letters.     It  is 

for  yoa  to  4M>nsid^  whether  this  was  done  to  the  injury  of  the  purr 

8uer«     Whether  the  accusation  was  made  fakeiy  or  not  is  another 

Hiatter.     Here  you  have  the  admission  4>f  the  party  himsell^  that 

in  alleging  that  the  pursuer  was  the  author,  he  did  it  originally  with^ 

Mit  sufficient  ground.     It  is  for  you  to  look  to  the  evidenoe  of  th» 

engravers,  and  the  facts  they  have  sworn  to ;  and  it  is  for  you  to 

say  whether  i>r  not  this  person  had  before  him  at  the  time  any 

ground,  or  the  slightest  ground  for  accusing  the  pnrsuer  of  being 

the  author.     I  hardly  think  it  is  necessary  for  you  to  look  to  the 

feet,  whether  it  was  a  false  accusation  or  not ;  for  the  party  don't 

now  maintain  the  truth  of  it.      Looking  to  the  whole .  facts  of 

the  case,  and  the  mode  of  proceeding,  I  have  no  bentation  in 

giving  it  as  my  dear  opinion,  that  there  is  not  any  rational  ground 

on  which  any  man  could  suspect  that  Meazies  was  thie  author  of 

these  letters.     It  is  my  bounden  duty  to  say  this,  because  it  is  in^ 

consistent  altogether  with  human  nature  to  believe,  that  the  thre^ 

first  letters  are  the  comporition  of  the  individual  to  whom  they  re«> 

late.    As  to  the  fourth,  though  not  called  on  to  give  any  opinion 

who  is  the  author,  it  is  clear  it  was  written  with  a  view  .to  bring  to 

a  dose  a  correspondence  begun  for  the  purpose  of  interrupting  a 

marriage  which  was  going  on,  and  which  the  writer  knew  was  aj^ 
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Meiuies  v. 
Good  let. 
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20  July  IQ35.  that  moment  brought  to  a  dose.  That  is  the  opinion  I  have  forawd 
on  reading  these  letters.  It  is  for  you,  however,  to  determioe  die 
matter. 

The  only  defence  set  up  is  this,  that  Menzies,  the  partner,  oogiit 
to  have  written  a  more  polite  answer  than  he  did  write  when  tbii 
imputation  was  first  communicated  to  him.  You  will  observe  Good- 
lefs  letter  was  not  the  first  intimation  Menzies  had  received  of  die 
accusation.  He  was  informed  of  it  by  the  lady  he  was  asking  io 
marriage,  and  expected  soon  to  marry.  That  such  an  impntadon 
was  made  is  certainly  a  serious  thing ;  and  it  is  not  the  lea  ao^ 
when  he  was  told  the  grounds  on  which  the  imputation  was  nade. 
You  will  form  your  own  opinion  of  the  effect  of  such  an  impnta- 
tion,  made  to  the  woman  in  the  relation  be  then  stood  to  her,  and 
retorted  by  a  person  in  the  situation  of  Goodlet.  Even  if  be 
had  it  in  his  power  to  refute  it,  it  could  not  be  expected  he 
could  give  any  other  answer  than  he  did.  A  man  of  ordioaiy 
judgment,  and  good  capacity,  would  see  at  once,  that  if  he  for  ooe 
moment  condescended  to  enter  into  an  investigation  of  a  matter 
of  this  sort,  he  would  get  into  a  predicament  from  which  it  would 
not  be  easy  to  escape.  The  matter  might  always  remain  a  do; 
about  his  neck.  He  took  the  primer  course,  in  giving  a  flat  de> 
nial  that  he  knew  any  thing  about  the  matter ;  and  stating,  diat 
he  had  no  more  to  do  with  the  composition  of  these  letters  diia 
any  body  else.  In  this  situation,  I  expected  my  friend  at  tke  bir 
to  have  got  up  and  expressed  regret  for  having  circulated  a  atoij 
with  such  heinous  charges  firom  beginning  to  end.  However,  lU 
he  regrets  is  that  he  took  a  step  that  has  had  the  efiPect  of  briif- 
ing  him  into  his  present  predicament  I  have  no  doubt  that  b  the 
fiaict;  but  he  has  not  said  manfully  that  he  believes  Menzies  is  to* 
tally  free  from  the  imputation  he  brought  against  him,  when  he 
placed  the  placard  in  the  coffeehouse,  and  circufaited  the  statesest 
He  leaves  the  matter  with  you  to  the  public,  who  can  only  ju^ 
by  your  verdict  You  will  therefore  now  consider  the  verdict  which 
is  to  be  expected  at  your  hands.  It  is  admitted  by  the  defender 
that  there  was  no  sufficient  ground  for  bringing  this  imputadeni 
It  is  for  you  to  consider  whether  there  is  any  g^round  whatem. 
No  apology  is  offered,  which  you  can  understand  leaves  Mensies 
free  from  any  ground  of  suspicion ;  and  it  is  for  you  to  say  hov 
you  will  best  vindicate  his  reputation.  The  counsel  on  the  odier 
side  has  told  you  that  he  does  not  wish  la^e  damages :  his  ob- 
ject is  vindication.  I  submit  to  you,  however,  that  if  yooaieef 
opinion  he  is  entitled  to  vindication,  you  must  take  care  that  yoar 
verdict  shall  have  this  effect  You  see  that  tliis  party  has  tendered 
L.dO :  It  is  for  you  to  consider  whedier  this  is  enough.  It  certtfolf 
would  appear,  in  the  ordinary  case,  to  persons  acquainted. with  dicse 
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matters,  that  if  you  only  found  to  that  extent,  your  verdict  vorid  20  July  i835. 
not  have  the  effect  of  vindication ;  but  you  will  give  whatever  you    ^"^v**^ 
think  proper.  Meoj«  . 

Verdict  for  pursuer,  damages  L,700. 


Counsel  for  Pursuer,  Dean  <f  Fac,  (Hopt^)  and  Vxfper,  Agent,  H.  Bremner, 

W.  S.  Counsel  for  Defender,  M'NeiU.  Agent,  W,  Alexander,  W.  S. 

Mr  RuueU,  Clerk. 

R. 


Pearson  v. 

Walker. 


SECOND  DIVISION. 

No.  XL  Qfith  July  1686. 

CHARLES  PEARSON 
against 

WILLIAM  WALKER. 
(Before  Lord  Meadowbank  and  a  Common  Jury). 

Fraud. — Found  that  (here  was  no  sufficient  evidence  of  aU^ed  fraud 
in  obtaining  an  heritable  bond. 

The  pursuer,  trustee  for  the  creditors  of  Patrick  Alexander  Walker;  Narratift. 
Esq.  late  of  Clayton,  Lieutenant  in  the  Honourable  East  India 
Company's  Ist  regiment  of  native  cavalry,  on  the  Madras  esta- 
blishment, eonform  to  trust-disposition  executed  by  him,  in  com- 
pliance with  the  request  of  his  creditors,  In  favour  of  the  said 
Charles  Pearson,  dated  the  23d  February  1833,  and  also  by 
Thomas  Heath,  Esq.  of  Fenchurch  Street,  London,  a  personal 
creditor  of  the  said  Patrick  Alexander  Walker,  and  James  Peddle 
jun.  W.  S.  his  mandatary,  raised  an  action  of  reduction  against 
the  defender,  in  which  he  set  forth :  That  during  the  minority  of 
the  said  Patrick  Alexander  Walker,  his  affairs  were  managed  by 
the  defender ;  and  on  the  said  Patrick  Alexander  Walker's  attain- 
ing majority,  he  executed  and  sent  home  from  India,  where  he  was 
resident  with  his  regiment,  a  factory  and  commission  in  fovonr  of 
the  defender,  dated  the  1 2th  December  1829,  giving  him  ample 
powers  to  manage  his  affairs  in  this  country,  and  to  borrow  money 
on  his  property,  if  necessary,  for  the  payment  of  his  debts :  That 
the  defender  accepted  of  this  commission,  and  continued  the  ma- 
nagement of  the  said  Patrick  Alexander  Walker's  affairs  in  this 
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20  July  183&  coantry,  and  from  time  to  time  accepted  and  paid  biUi  whidi  tke 
said  Patrick  Alexander  Walker  had  drawn  upon  him  in  fiiYonr  of 
his  creditors :  That,  under  this  commission,  the  defender  borrowed 
two  sums  of  money  of  L.IOOO  each,  for  which,  on  the  36di  May 

1831,  he  granted  two  heritable  bonds  over  the  estate  of  Clayton, 
and  with  the  proceeds  he  repaid  himself  the  advances  he  had  nade 
on  account  of  his  constituent:  That  the  said  Patrick  Aleiaoder 
Walker,  however,  continued  to  incur  debts  in  India,  and  to  diaw 
more  bills  on  the  said  William  Walker,  who,  in  July  1881,  refiiwd 
to  honour  them  any  longer;  and  during  the  period  between  the 
I9th  July  1831,  and  the  28th  June  1832,  the  said  Patrick  Alex- 
ander Walker  drew  and  negotiated  bills  on  the  said  Willian 
Walker,  for  debts  truly  incurred  by  him,  to  the  amount  of  L.2071, 
178. 1  Id.,  all  of  which  were  regularly  presented  to  the  said  Wilfian 
Walker,  but  refused  to  be  accepted  or  honoured  by  him,  as  appean 
from  a  holograph  state  thereof  made  out  by  him :  That,  in  pertico- 
lar,  the  said  Patrick  Alexander  Walker,  by  biA  of  exchange,  dated 
at  Madras  the  16th  January  1832,  at  three  months'  sight,  request- 
ed the  said  William.  Walker  to  pay  to  Messrs  Franck,  Cole  and 
Company,  or  their  order,  in  London,  the  sum  of  L.5S :  9 : 3;  and 
by  another  bill  of  exchange,  also  dated  at  Madras,  the  24Ch  January 

1832,  also  at  three  months'  sight,  requested  the  said  WiUiaa 
Walker  to  pay  the  said  Franck,  Cole  and  Company,  or  their oidei^ 
the  sum  of  L.181 :  10  :  8 :  That  both  the  said  drafts  were  indoited 
by  Messrs  Franck,  Cole  and  Company  to  the  pursuer,  the  said 
Thomas  Heath ;  and  the  first-nentioned  bill  was  presented  to  the 
said  William  Walker  for  acceptance,  and  being  refused,  it  was  pro* 
tested  for  non-acceptance  on  the  11th  May  1832:  That,  upoo  the 
22d  May  1832,  the  pursuer,  the  said  Thomas  Heath,  wrote  to  the 
said  William  Walkers  follows:  <  London,  22d  May  1882.— Sia 

<  I  beg  to  inclose  for  your  acceptance  Lieutenant  Walker's  hil 

*  upon  yourself,  dated  Madras,  24th  January,  8  ms.  for  L.  182,  IH 

<  8d.     Being  the  holder  also  of  a  bill  for  L.53 :  9 : 3,  (which  has 

<  been  presented  for  acceptance  through  Sir  William  Forbes  tad 

<  Co.)  and  returned  to  me  protested  for  non-aooeptance,)  I  am  ia* 

*  duced  to  address  a  letter  to  you  upon  the  subject  4»f  these  iSk, 
^  and  request  the  favour  of  your  saying  whether  I  may  calcdale 
'  upon  the  probability  of  their  being  paid  when  dae.     Your  hariog 

<  refused  acceptance  to  the  bill  for  L.53 :  9 :  3  has  led  me  to  asti* 

*  cipate  the  same  result  to  the  one  inclosed,  for  L.  182 :  10 : 8.   I 

<  beg  to  remind  you  that  very  heavy  expenses  will  be  incttired 
^should  yousuiFer  those  bills  to  be  returned  to  Madms  dishononiedf 

<  which,  for  the  credit  of  Lieutenant  Walker,  I  trust  will  not  be 

*  your  determination*    Requesting  the  favour  of  your  repiyy  (i^ 
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<  turning  to  me  the  inclosed  bill,)  in  course  of  post,  I  am,*  kt. :  20  July  1635.' 
That,  to  this  letter,  the  said  William  Walker  returned  the  foUow-  ^^^^^^ 

•  •        w^.  -         .         Pearson «. 

itig answer:  ^Pttlair^  Cupar^Fife^  2&thMay\B9iL — Sis,  I iunjuslr Walker. 
*.now  favoured  with  your  letter  of  the  22d  inst,  erroneously  ad-         JT" 

<  dressed  to  me  in  Edinburgh,  and  I  regret  to  be  under  the  Aeces-^ 

*  sity  of  returning  you,  without  acceptance,  the  bill  on  me  by  Lieu-^* 

<  tenant  P.  A.  Walker  for  L.182:  10  :8,  dated  the  24th  of  Ja- 

*  nuary  last,  and  payable  at  3  ms^    Neither  can  I  pledge  myself 

<  to  pay  it  when  due ;  but  in  a  letter  I  had  lately  frokn  Mr  Walker,' 
^  he  mentions  his  expectation  of  being  in  this  country  in  a  few 

<  months  hence ;  and  in  that  case  I  have  reason  to  believe  that  some" 
^  arrangements  will  be  made  for  payment  of  his  drafts.  More  I* 
^  cannot  lit  present  say,  I  am,'  &c. :  That,  in  the  month  of  July* 
1833,  the  said  Patrick  Alexander  Walker  returned  to  this  cM^untiy 
from  India,  and  the  pursuer,  the  said  Thouas  Heath,  on  learning^ 
that  he  had  done  so^  addressed  the  following  letter  to  the  said  Wil-^ 
Kam  Walker :  <  London^  Sd  August  1832. — Sir,  I  was  duly  favours 
^  ed  with  yours  of  the  25th  May,  and  understanding  that  LienW 
^  tenant  Walker  has  arrived  from  Madras^  and  proceeded  to  £din't 
^  burgh,  I  take  leave  again  to  address  you  on  the  subject  of  his  bilk 
^  drawn  on  yourself,  as  they  will  very  shortly  &11  due,  say 

^  L.53 :  9  : 3,  on  the  1  JS>Ui  Instant,  and       \  l    v 

<  L.182 :  10 :  8,  on  the  1st  September,      J  ^ 
^  payable  in  London.     I  have  no  doubt  Lieutenant  Walker  wiB 
^  have  made  those  arrangements  for  payment  of  his  drafts  which 
^  yon  expected,  and  I  beg  the  fiivour  of  your  reply  by  return  of 
^  post,  giving  directions  to  what  house  in  town  the  bills  shall  be 

*  presented  for  payment  I  am,'  &c. :  That  the  following  aoswei 
was  returned  by  the  said  William  Walker :  *  Pitlair,  Cwpcar^Fift^  Ifk 
^  Augmt  1832. — Sib,  My  young  friend.  Lieutenant  Walker,  has  not 

*  yet  arrived  here,  but  is  now  expected  in  a  £ew  days.     As  soon  as 

<  he  comes  the  best  means  will  be  taken  for  the  sale  of  his  pro^ 
^  perty  ;  but  till  that  is  accomplished  I  do  not  think  his  bills  to  you 

<  ean  be  paid.     At  present,  therefore,  I  can  only  say  that  no  un^r 

<  necessary  delay  will  take  place.  I  am,'  &c.^  That,  on  receipt  of 
this  letter,  the  said  Thomas  Heath  addressed  the  said  Patrick 
Alexander  Walker  as  follows:  ^  London,  10/A  August  1832. — 'Sin, 
^  I  beg  to  advise  you,  that  I  am  holder  of  the  under-mentioned  bills 
«  drawn  by  yourself  on  W.  Walker,  Esquire,  W.S.2L  Forth  Street^ 
'  Edinburgh,  remitted  by  Messrs  Franck,  Cole  and  ■  Company  of 

<  Madras,  and  protested  for  non-acceptance.  As  these  biDs  will  short^ 

<  ly  fall  due,  I  beg  a  reply,  stating  whether  you  wish  them  presents 

<  ed  for  payment  at  your  agent,  Mr  D.  Stoddart,  Charlea  Street,  ^— 

*  the  said  bills  being  payable  in  London. 
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20  July  lft35.      «  L.63 : 9 : 3,  due  16th  August  1882. 

<  L.182  :  10 :  8,  due  Ist  September  1832. 
^  I  am/  &c. :   That  having  received  no  answer,  the  said  Thomai 
Heath  again  wrote  the  said  Patrick  Alexander  Walker,  as  follows: 
'  London^  4th  September  1832. — Sib,  I  had  the  pleasure  to  address 

<  you  on  the  10th  ultimo,  advising  that  I  held  bills  for 

<  L.53 :  9 :  3,  due  15th  August, 

<  L.183 : 4 : 2,  due  Ist  September, 

*  both  protested  for  non-acceptance,  and  requesting  to  know  whoe 
^  you  wished  them  presented  for  payment   Not  having  beenhonoored 

*  with  a  reply,  I  have  now  to  acquaint  you  that  the  said  bills  have 

*  been  protested  for  non-payment ;  and  I  am  under  the  necessity  d 

<  stating  in  plain  terms,  that  unless  I  hear  satisfactorily  from  yoa 

*  by  return  of  post,  I  shall  have  no  alternative  but  to  forward  the 
<•  bills  to  my  professional  man  at  Edinburgh,  with  full  instractioiiB 

*  to  proceed  legally,  and  enforce  payment  I  am,'  &c. :  That,  at 
this  date,  there  was  a  balance  of  L.600  claimed  by  the  said  Wil- 
liam Walker,  as  due  to  him  on  his  account  with  the  said  Patrick 
Alexander  Walker ;  and  the  last-mentioned  individual  was  like- 
wise owing  Mrs  Charlotte  West  or  Walker,  his  mother,  a  sum  of 
L.60 :  That  the  said  William  Walker  had  by  this  time  discovered 
that  the  affairs  of  the  said  Patrick  Alexander  Walker  were  in  a 
state  of  insolvency,  and  that  his  funds  were  unable  to  discharged 
debts  due  by  him ;  and,  as  already  mentioned,  the  said  Mnifian 
Walker  had  refused  to  honour  bills  drawn  upon  hun  by  the  said 
Patrick  Alexander  Walker  to  the  extent  of  L.2071 :  17  :  11,  con- 
form to  the  holograph  state  thereof,  before  mentioned,  ail  of  whick 
he  knew  were  still  unpaid :  That,  in  these  circumstances,  he  formed 
the  resolution  of  securing  his  own  alleged  claim,  and  that  due  to 
Mrs  Charlotte  West  or  Walker,  the  near  relation  of  the  said  insol- 
vent, by  obtaining  for  them,  from  the  said  Patrick  Alexander 
Walker,  an  heritable  bond  therefor,  to  the  exclusion  of  his  bwk 
fide  creditors ;  and  accordingly,  immediately  on  the  said  Pktrick 
Alexander  Walker's  arrival  in  Scotland,  he  prevailed  on  him  to 
execute  in  his  favour  an  heritable  bond,  which  is  dated  the  5ck 
September  1832,  whereby  the  said  Patrick  Alexander  Walker 
was  made  to  acknowledge  that  he  was  justly  due  and  addebted  to 
the  said  William  Walker  the  sum  of  L.660,  (being  the  befoie- 
mentioned  sum  of  L.600,  alleged  to  be  due  to  himself,  and  the  said 
sum  of  L.60,  said  to  be  due  to  the  said  Mrs  Charlotte  West  or 
Walker,  although  the  said  William  Walker  had  not  paid  the  same 
to  her,)  and  to  bind  and  oblige  himself,  his  heirs  and  successors,  to 
content  and  repay  the  said  sum  to  the  said  William  Walker,  bis 
heirs  and  assignees,  at  the  term  of  Martinmas  then  next,  with  liqui- 
date penalty  and  interest,  as  therein  mentioned ;  and  fistrther,  to 
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bind  and  oblige  himself  and  his  foresaids,  to  infeft  and  seise  the  said  20  July  1835: 
William  Walker  and  his  foresaids,  heritably,  but  under  redemption,  V«pv^«^ 
as  therein  mentioned,  not  only  in  an  annualrent  of  L.33»  or  such  ^|||^"  ^' 
an  annualrent,  less  or  more,  as  should  by  law  correspond  to  the  -— — . 
said  principal  sum  of  L.660  sterling,  to  be  uplifted  and  taken  at  the  ^"'^^'"^ 
terms  therein  mentioned,  furth  of  all  and  whole  the  said  Patrick 
Alexander  Walker's  lands  and  estate  of  Clayton,  as  therein  par(i« 
cularly  described,  or  fiirth  of  any  part  or  portion  thereof:  That  the 
said  William  Walker  lost  no  time  in  getting  infeftment  passed  in 
his  jGEivour  upon  the  said  heritable  bond,  which  was  done  on  the 
8th  September  1832,  conform  to  instrument  of  sasine  dated  that 
day,  and  restored  in  the  particular  register  of  sasines  for  the  shire 
of  Fife  the  10th  day  of  the  same  month  and  year :  That  the  said 
William  Walker  knowing  that,  if  the  true  state  of  the  said  Pa- 
trick Alexander  Walker's  affairs  were  made  known  to  his  creditors, 
or  if  they  should  become  aware  of  the  security  which  he  had  thus 
obtained,  they  would  immediately  adopt  such  measures  as  would 
prevent  him  from  effecting  his  purpose, — resolved  to  conceal  the 
same  from  them,  and  delude  them  into  the  belief,  that  time  only 
was  necessary  to  relieve  the  said  Patrick  Alexander  Walker  from 
his  embarrassments :  That,  in  particular,  it  was  of  the  utmost  im-' 
portance  for  him  to  prevent  the  pursuer,  Thomas  Heath,  who,  in 
the  letters  above  quoted,  had  threatened  to  adopt  legal  proceedings 
for  payment  of  the  bilk  due  to  him,  from  following  out  these  threat- 
enings,  by  doing  diligence  on  the  bills,  until  sixty  days  had  elapsed 
after  the  date  of  the  sasine  taken  upon  the  bond,  whereby  the  security 
night  be  reduced  and  set  aside  under  the  act  of  Parliament  1696, 
cap.  5 :  That,  in  the  prosecution  of  this  plan  of  concealment  and  de- 
ception, the  said  William  Walker,  three  days  after  the  bond  in  his 
own  &vour  was  granted,  and  the  very  day  upon  which  infeftment. 
passed  thereon,  addressed  to  the  pursuer  the  following  letter,  holding 
out  prospects  of  payment  which  he  knew  to  be  groundless,  and  soli- 
citing from  him  indulgence  for  such  a  period  as  he  conceived  would 
put  his  own  security  beyond  challenge :  ^  PMair^  Cupar^Fifet  8ih 

*  September  1832.  —  Sir,  My  friend.  Lieutenant  P.  A.  Walkeri 

<  has  just  now  put  into  my  hands  your  letter  to  him  of  the  4th  insU 
^  I  regret  much  that  there  should  be  any  delay  in  the  payment  of 
'  Mr  Walker's  drafts,  but  I  hope  it  will  not  be  long.     When  he 

<  drew  these  bills,  he  had  flattered  himself  that  his  funds  in  this 

<  country  would  be  easily  made  available  for  their  payment ;  but 

*  this,  unfortunately,  has  not  turned  out  to  be  the  case.     Since  his 

<  arrival,  however,  every  means  is  taking  to  convert  his  property  in- 

'  to  cash  for  your  payment ;  and  he  begs  of  me  to  assure  you,  that  ' 

^  no  delay  which  can  be  avoided  shall  take  place ;  but  it  is  impossi- 
'  ble  to  fix  any  precise  period.    In  these  circumstances,  he  desires 
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80  Jjiiy  I83&.  <  ine  to  solicit  the  favour  of  a  short  indolgence.  Two  be  thiei 
*'  months  at  most,  he  thinks,  will  be  amply  sufficient  for  enabling 
^  him  to  discharge  both  bills.  He  even  hopes  it  may  be  done  witbb 
^  a  shorter  period;  and  you  may  depend  that  no  exertion. will  be 

<  wanting  to  have  this  accomplished.     Trusting,  therefore,  to  your 

<  kind  indulgence,  I  have  the  honour  to  be.  Sir,'  &c  :  That  a  cor* 
f  espondence  ensued,  in  which  the  same  system  of  concealment  snd 
deception  iwas  continued  on  the  part  of  both  the  defender  and  the 
said  Patrick  Alexander  Walker,  who  is  a  young  man  of  an  easy  £•* 
position,  ignorant  of  business,  and  necessarily  dependent  on  his  pn>* 
fessionai  advisers  in  matters  of  this  kind,  and  was  not,  it  is  probably 
aware  of  the  illegal  and  unfiur  preference  it  was  the  object  of  the  de* 
fender  thereby  to  obtain :  That  similar  Tepresentations  and  delusin 
prospects  were  held  out  by  the  defender  to  other  creditors  of  tbe 
aaid  Patrick  Alexander  Walker,  and  by  this  means  the  pursuer,  the 
Mid  Thomas  Heath,  and  the  other  creditors,  were  induced  to  ab- 
stain from  diligence  upon  their  debts :  That  having  succeeded  is 
attaining  his  object,  the  said  William  Walker  gave  xxp  the  manage- 
ment  of  the  said  Patrick  Alexander  Walker's  afiairs,  and  that  ia^ 
dividual,  finding  that  he  could  no  longer  avdd  a  surrender  of  Ui 
estate,  at  last  called  a  meeting  of  his  creditors,  by  whom,  on  tbt 
idth  February  1833,  the  other  pursuer,  the  said  Charles  Peaisoa, 
was  chosen  trustee,  and  the  trust-deed  before  mentioned  was  iexe* 
cated  in  his  Savour :  That  not  only  the  pursuer,  the  said  Tbomsi 
Heath,  as  a  personal  creditor  of  the  said  Patrick  Alexander  Walker^ 
for  a  debt  contracted  long  prior  to  the  date  of  foresaid  heritahb 
bond,  but  the  whole  body  of  the  creditors,  will  sustain  great  loss  ami 
injury,  if  the  said  heritable  bond  and  sasine  thereon  are  not  rednoai 

The  reason  of  reduction  ultimately  insisted  on  was  thus  set  fertb: 

*  The  said  heritable  bond  was  elicited  and  obtained  from  the  ssiii 

*  Patrick  Alexander  Walker,  by  the  said  William  Walker,  by  meaoi 

<  of  fraud  and  deceit  practised  by  the  defender  on  the  said  Pktridt 

*  Alexander  Walker  and  his  creditors,  and  especially  on  the  pur* 

*  suer,  the  said  Thomas  Heath,  in  so  &r  as  the  said  Patridc  Aid* 
f  ander  Walker  was  induced  and  prevailed  upon  to  grant  the  same, 
^  in  pursuance  of  an  illegal  scheme  formed  by  the  said  defender  to 
^  obtain  an  illegal  preference  in  his  own  favour,  and  to  defeat  tbe 
^  claims  of  the  just  and  lawful  creditors  of  the  said  F^Uridt  Alex- 
^  ander  Walker,  on  the  eve  of  his  bankruptcy,  and  after  the  defend^ 
f  er  knew  that  he  was  insolvent,  and  that  he  could  no  longer  sqp^ 
^  port  himself,  or  maintain  his  credit  as  a  solvent  party ;  in  further* 
^  abce  of  which  scheme  the  said  William  Walker,  defender,  widi 
^  tlie  vievv  of  blinding  and  defrauding  the  said  Thomas  Heath  aod 
f-  ;the  /Other  creditors  of  the  said  Patrick  Alexander  Walker,  bdd 
^  out  false  and  delusive  expectations  to  them,  and  opqcealed  the  se- 
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*  cnrides  taken  by  himself,  and  the  real  state  of  the  said  Patrick  SO  July  1835. 

*  Alexander  Walker's  circumstances,  till  more  than  sixty  days  had    ^^^^v^ 
<  expired  from  the  date  of  the  said  security.'  -  w^. ""' 

-  The  defender,  in  answer,  rested  his  title  to  procure  the  heritable  -  ^■- 
bond  upon  the  terms  of  the  fiictory  and  commission  in  his  favour  by  ^*^^'^^' 
Lieutenant  Walker,  an  extract  from  which  was  set  forth  as  follows : 
And  in  regard  the  said  William  Walker  has  already  advanced  cou'' 
stderable  sums  on  my  account,  and  for  my  behoof,  and. has  also 
borrowed  the  sum  of  L.I00O  sterling  from  the  trust-estate  of  my 
deceased  fitther,  Lieutenant- Colonel  Patrick  Walker;  therefore  I 
do  hereby  authorise  and  empower  him  either  to  take  such  security 
upon  my  said  lands  and  estate  for  repayment  of  the  said  advances^ 
or  else  to  borrow  such  sum  or  sums  of  money  as  may  be  neces- 
sary for  payment  of  the  said  debts,  or  for  payment  of  any  other 
debts  or  sums  of  money  which  he  may  hereafter  pay  for  me,  or 
advance  on  my  account;  and  for  which  sum  or  sums  so  to  be  bor^ 
rowed^  I  hereby  authorise  and  empower  him  to  grant  bonds  or 
other  securities,  heritable  or  moveable,  therefor^  with  int<erest| 
and  under  the  usual  penalties,  and  to  bind  and  oblige  me  and  my 
heirs,  executors  and  successors  in  payment  thereof;  land  partiou^ 
larly  with  power  to  the  said  William  Walker,  for  me  and  in  my 
name,  to  grant,  subscribe  and  deliver  heritable  bonds,  or  other 
rights  and  infeftments,  for  the  said  principal  sums,  penalties  and 
interest,  upoii  my  said  lands  of  Clayton,  containing  all  uftual  and 
necessary  clauses,  and  which  shall  be  as  valid  and  suflBcient  for 
affecting  and  burdening  the  lands, 'and  others  foresaid,  and  as  bind« 
ing  upon  me,  my  heirs  and  successors,  as  if  the  same  were  granted 
by  injrself/ 

The  defenderaverred  that  the  bond  above  mentioned  was  granted 
for  sums  really  advanced,  and  the  averment  was  not  disproved  at  the 
trial*  He  denied  that  the  correspondence  quoted  was  in  any  respect 
calculated  to  deceive  Mr  Heath.  He  averred  his  own  belief  that 
the  property  might  be  adequate  to  the  amount  of  the  debts^ 
IB  support  of  which  he  produced  correspondence  between  him- 
self and  Lieutenant  Walker,  and  the  agents  of  other  creditoiB  who 
had  applied  to  him  in  respect  to  biUs  drawn  by  Lieutenant  Walker, 
and  to  whom  he  in  general  held  out  a  prospect  of  .payment.  Ha 
also  averred  that  Mr  Heath  had  been  induced  to  delay  proceedings 
by  representations  by  Lieutenant  Walker  himself;  and  in  support 
of  this  he  stated,  that  Mr  Heath  entered  into  a  correspondence  with. 
Lieutenant  Walker,  and  he  set  forth  a  part  of  one  of  his  letters  ta 
him  thus :  ^  In  reply  to  your  letter  of  the  16th  instant,  I  regret  the 
f  refusal  of  Mr  William  Walker  to  consent  to  your  drawing  upon 
*  him  for  L.34d :  10 ;  5,  agreeably  to  the  proposition  I  made.     I  ^  ^ 
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(  cannot  JEillow  myiself  for  a  moment  to  qaestioh  the  efforts  700  are 

*  making  to  sell  your  property,  and  to  efiect  which,  yoa  are  of 

<  course  employing  some  ostensible  agent     Upon  that  party,  there* 

<  fore,  there  canno^  I  imagine,  arise  any  difficulty  to  your  dnv- 

*  ing  for  the  amount  of  those  bills  I  hold  of  yours,  which,  with  ex- 

<  penses  and  interest,  is  L.24d :  10 : 5,  payable  on  the  ISth  De- 

<  oember.     I  must  urge  your  remitting  me  such  a  bill  within  a  psit 

*  or  two.     This  is  really  the  only  accommodation  you  can  eiqwet 

<  me  to  offer,  and  I  do  it  at  my  own  risk,  without  any  other  wv* 

<  rant  than  the  persuasion  1  hare  of  your  respectaluiity  and  honour.' 

The  defender  further  stated,  that  Mr  Heath  kept  up  his  corre- 
spondence with  Lieutenant  Walker,  and,  of  this  date,  (Oct  22. 
1832,)  he  very  unexpectedly  wrote  to  the  defender  in  these  term: 

<  Sir,  It  appearing  that  Lieutenant  P.  A.  Walker  is  very  deniws 
that  I  should  withhold  proceedings  against  him  for  the  amount  of 
his  bills,  in  the  expectation  that  he  will  shortly  be  enabled  to  nose 
the  money  on  his  estates  to  discharge  them,  I  think  it  right  to  ac- 
quaint you,  as  his  professional  adviser,  that  I  have  consented  U 
wait  a  month,  relying  on  his  positiTc  promise  that  he  will  use  fail 
best  exertions  to  get  the  money,  and  not  oblige  me  to  have  re* 
course  to  proceedings  which  will  be  as  unpleasant  as  expensive  to 
him.' 

The  following  was  the  issue  : 

It  being  admitted  that  the  pursuer,  Thomas  Heath,  is  a  creditor 
of  Patrick  Alexander  Walker,  and  that  the  pursuer,  Charles  Pear* 
son,  is  trustee  appointed  by  the  said  Patrick  Alexander  Walker  frr 
his  creditors  and  himself: 

It  being  also  admitted,  that  on  the  dd  day  of  September  \8S^ 
the  defender  obtained  from  the  said  Patrick  Alexander  Walker  tke 
heritable  bond,  No.  ]  3.  of  prooess,  sought  to  be  reduced,  and  the 
instrument  of  sasine  following  thereon,  dated  the  8th,  and  recorded 
in  the  particular  register  of  sasines  for  the  shire  of  Fife,  the  lOdi 
days  of  the  said  month,  also  sought  to  be  reduced : 

Whether,  by  undue  or  fraudulent  concealment,  or  undue  or  frau- 
dulent misrepresentation,  the  defender  obtained  a  preference  orer 
the  pursuers,  or  one  or  other  of  them,  by  means  of  the  said  hood 
and  infeftment  ? 


The  case  of  each  party  rested  in  substance  on  the  correspondence 
above  mentioned  entirely,  with  the  exception  of  the  examination  d 
one  or  two  witnesses,  as  to  the  value  of  the  property. 

Lord  Meadowbank  charged  the  Jury  as  foUows :  I  cannot  avoid 
observing,  that  there  never  was  laid  before  a  jury  a  case,  where 
there  was  less  occasion  for  giving  the  fatigue  and  trouble  whidi 
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you  iiave  experionoed*  There  if  wly  one  matter  her^  eatebliaiusd  ^  ^^f  KM 
by  oral  teitimooy ;  and  it  is  iopoisible  for  you  to  return  a  yerdict  Vi^v^ 
4ipon  that  point  singly.  All  the  resnt  of  the.  oaae  depends  on  the  ^aik^r.  ^* 
ooDetruction  of  written  evidence,  leading  to  points  which  would  ■^■'' 
have  been  moeb  more  satisiieictorily  and  fully  disouised  in  a  conrt  ci^g^, 
irffaiw.  Therefore,  I  extremely  regret  that  the  case  should  have 
been  presented  to  a  jary  at  all.  If  I  am  correct  in  the  view  I 
take  of  it»  it  does  not  appear  to  me  to  be  attended  with  great  diffi* 
culty.  This  action  was  brought  at  the  instance  of  a  trustee  of  the 
creditors  of  Lieutenant  Walker,  and  Thomas  Heath,  a  personal 
creditor  of  that  gentlemant  The  sununons  sets  forth  that  this  bond 
should  be  set  aside  on  two  several  grounds.  The  first  depends  on 
matter  of  style ;  the  second  rests  on  the  first  danse  of  tlie  statute 
1621,  which  is  given  up,  and  you  have  nothing  to  do  with  it.  It  is 
altogether  out  of  the  question*  The  third  ground  is  this :  (His 
Lordship  read  it,  as  above  set  forth.)  To  make  out  this  ground  of 
reduction,  it  is  manifestly  incumbent  on  these  pursuers  to  establish, 
first  of  all,  that  this  gentleman,  Lientenant  Walker,  was  at  the 
time  io  a  state  of  insolvency,  or  on  the  eve  of  bankruptcy.  From 
tlie  beginning  of  this  day's  tnal,  to  the  present  moment  not  one 
vestige  of  evidence  has  been  laid  before  you  from  which  you  are 
legally  entitled  to  arrive  at  any  such  conclusion.  It  may,  no  donbt^ 
be  true,  that  there  are  strong  grounds  for  suspecting  that  Lieu* 
tenant  Walker  was,  at  the  time  when  all  these  transactions  took 
place,  in  great  difficulties  as  to  money ;  but,  as  I  have  already  said^ 
I  can  discover  no  evidence  of  any  thing,  further  than  a  suspicion 
that  he  might  be  in  a  state  of  insolvency,  or  on  the  eve  of  bank- 
ruptcy. Therejfore  that  would  dispose  of  the  case  at  once ;  because 
this  gentleman,  Mr  Walker,  is  only  brought  here  in  order  to  sup 
pwt  tibis  bond  against  a  charge,  that  it  was  impetrated  from  his 
constituent  while  he  was  actually  in  a  state  of  insolvency,  or  at 
least  proved  to  be  bordering  on  insolvency ;  and  without  bottom^ 
ing  their  case  on  such  proof,  the  pursuers  have  nothing  to  support 
it.  On  that  ground  I  would  say  at  once,  that  ^you  ought  to 
find  for  the  defender ;  but  I  don't  think,  in  a  case  where  fraud  is  ' 
eharged  in  the  way  it  is  done  here,  that  it  would  be  justifiable  in 
me  not  to  state  distinctly  the  grounds  on  which  I  am  humbly  of 
opinion  that  there  is  not  a  vestige  of  ground  for  charging  fraud 
against  this  gentleman. 

(His  Lordship  then  read  the  issue.)  In  respect  to  this  issue, 
the  allegation  of  the  pursuer  is  in  substance  this,  That  the  defender 
having  obtained  a  bond  from  his  nephew,  which  was  reducible 
within  sixty  days  by  any  of  his  creditors,  he  endeavoured  to  con- 
ceal from  them,  during  these  sizty  days,  the  fact,  that  such  hwi 
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so  July  1835.  was  granted.      Now,  in  order  to  make  out  this  propodtioii,  lie 
^^V^"^    must  shew  tbat  this  bond  is  in  itself  one  which  was^so  redu- 

wTlker.  ^       ^^^^^ »  ^^^  y^^  ^*^®  ^^^^  referred  to  the  record,  as  affording  eri- 
■  dence  that  Mr  Walker  was  entitled,  under  the  feetory  there  set 

Chaffffl^  forth,  and  which  it  is  admitted  he  held,  to  have  granted  to  iumsel^ 

for  erery  advance  made,  an  heritable  bond  as  he  made  the  advanoe. 
That  is  what  is  stated  on  the  record ;  and  the  words  of  the  factorji 
as  set  forth  on  the  record,  and  as  read  to  you  from  the  bar  a  Httk 
ago,  are  sofBciently  broad  to  authorise  him  to  grant  heritable  boadi 
for  debts  contracted  under  the  factory.  If  this  gentleman  had  a 
right  to  grant  to  himself  an  heritable  bond  for  money  ao  advanced) 
and  if  he  advanced  money  on  the  faith  of  his  having  a  right  so  to 
grant  an  heritable  bond,  then  I  apprehend  it  is  not  to  be  held  «  a 
security  for  a  former  debt,  but  must  be  held  as  a  novum  deUtnin, 
a  new  debt,  and  would  not  fall  under  the  provision  of  the  statote. 
Therefore,  on  that  ground,  can  there  be  any  object,  any  purpose 
in  the  concealment  sdleged  ?  There  is  nothing  that  could  be  effect- 
ed by  concealment.  All  the  evidence  brought  by  the  puisoer  is 
ineffectual  to  support  him  in  the  conclusion  to  which  he  has  en- 
deavoured to  arrive, — that,  by  undue  concealment  of  the  bond, 
and  misrepresentation,  Mr  Walker  misled  Heath,  to  the  effect  e( 
keeping  him  in  the  dark,  so  that  he  should  not  come  forward  in  doe 
time  to  challenge  it  under  the  statute.  Therefore,  in  so  fitf  I 
look  on  this  case  as  clear  in  favour  of  this  gentleman,  and  I  shall 
add  very  little  more  upon  the  subject 

Attending  to  the  circumstances  of  this  case,  it  appears  that,  in  the 
year  1829,  this  young  gentleman  had  gone  to  India,  and  there  vas 
read  to  you  the  first  letter  of  the  defender  here,  which  was  mndi 
commented  on  by  both  sides,  and  particularly  by  the  counsel  fior 
the  defender,  who  enforced  very  powerfully  that  Mr  Walker  Jum- 
self  considered  the  value  of  this  property  as  fully  equal  to  the  pe^ 
sonal  estate,  something  about  L.5000  *.     There  was  one  ezprei- 

17  June  1829li  *  ^^  ^^  "^^'  ^^  ^^^^  Patrick,  something  more  than  two  yean  since  any  cmh 
munication^hasjpassed  betwixt  us.  Why  this  blank  id  our  correspondeoce  fav 
occurred  I  cannot  well  tell.  I  am  afraid  we  must  share  the  blame  between  m^ 
aod  make  amends  for  it  in  future  by  a  more  regular  intercourse.  Althoogib,  Imv- 
ever,  I  have  not  had  the  pleasure  of  receiving  any  letter  from  yourself,  I  have  o^ 
casionally  heard  of  you  through  other  channels ;  and  I  have  been  much  gnitiSd 
in  knowing  that  you  continue  to  enjoy  good  health.  *  I  sincerely  hope,  too,  tkit 
,  you  now  begin  to  feel  the  pleasures  of  independence,  and  that  you  take  good  ttrt 
to  keep  your  expenditure  within  the  measure  of  your  income.  It  is  only  by  doing 
so  that  you  can  become  truly  independent.  The  prefixed  accounts  will  sfaewyoa 
distinctly  how  your  affairs  in  this  country  now  stand,  and  must  proTe  to  you  vffj 
satisfactorily,  that  you  cannot,  for  a  long  period,  look  for  any  more  assiftance 
from  your  property  here.    Your  debt,  you  will  observe,  amounts  to  sometbtei 
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»idn  in  one  of  the  letters,  which  Mr  Keay  did  not  rest  on,  that  80  July  1835. 
strack  me  very  forcibly,  as  affording  proof  of  a  family  feeling  in  re- 
spect to  the  value  of  the  property.     It  is  that  one  in  which  Walker  y^y^^  ^* 

says,  ^  The  charming  villa  will  be  sold  that  your  father  so  much  de«    ; 

<  lighted  in/     This  is  the  letter  of  18th  January  *.     Taking  thb  ^^J^l 

more  than  L.I400,  the  yearly  interest  whereof,  at  5  per  cent.,  being  upwards  of 
L.70,  or  about  equal  to  the  rent  of  the  property,  withont  leaving  any  thing  for 
contingencies.  It  is  fortunate,  however,  that  at  present  the  ctniiaary  rate  of  in- 
terest is  only  4  per  cent.,  which  leaves  a  small  sum  for  expenses,  &c. ;  but  this 
state  of  the  money  market  may  not  continue  long,  and  therefore  there  is  the  great- 
est necessity  for  the  most  economical  system  of  management. 

I  informed  you  long  ago,  that  in  the  event  of  the  personal  estate  being  more 

valuable  than  the  heritable  estate  of  your  father,  you,  as  his  beir*at  law,  bad  a 

right  to  take,  if  you  thought  fit,  the  one-half  of  the  whole;  that  is  to  say,  one-half 

of  the  heritable  and  one-half  of  the  personal  estate,  giving  your  sister  the  other 

half  of  both ;  and  if  the  personal  estate  had  not  been  burdened  with  your  mo» 

ther's  liferent,  it  might  perhaps  have  been  advisable,  in  your  situation,  to  have 

made  such  a  division,  because  the  personal  estate,  formerly  about;  In4000,  has 

been  improved  since  you  left  this  country,  by  the  recovery  of  L.1500  from  the 

bankrupt  estate  of  Chase,  Chinnery  and  Co.,  so  that  at  this  moment  the  personal 

estate  may  be  considered  about  equal  to  the  present  value  of  the  lands  of  Clayton. 

But  your  making  such  a  choice  now  would  be  ruinous  in  the  extreme,  because  y6a 

will  observe  that,  by  your  retaining  the  landed  property,  you  receive  the  yearly 

rent  of  it,  which  is  equal  to  the  interest  of  your  debt.    But  if  you  were  to  adopt 

the  principle  of  collation  or  division,  you  would  reduce  your  present  income  from 

Clayton  to  one  half,  and  could  receive  nothing  from  the  personal  property^  either 

principal  or  interest,  during  your  mother's  life.    I  have  no  hesitation,  therefore, 

in  saying,  that  it  is  evidently  your  interest  to  allow  matters  to  stand  as  they  are ; 

for,  independent  of  the  immediate  loss  you  would  sustain  by  a  division  of  the  pro- 

perty,  there  is  every  reason  to  expect  that,  ere  long,  the  lands  of  Clayton  will  be 

even  better  than  the  personal  estate.    Indeed,  they  ought  to  be  so  at  this  moment. 

Although  I  have  thought  it  proper  thus  shortly  to  recall  these  circumstances  to 

your  recollectioifS'  you  cannot  hesitate,  I  think,  to  allow  matters  to  stand  as  they 

are,  keeping  to  yourself  the  lands  of  Clayton,  and  allowing  your  sister  to  take  the 

personal  property,  when  it  shall  open  to  her  by  the  demise  of  your  mother,  an  event 

which,  I  hope,  is  still  many  years  distant.    I  need  not  say  more  on  this  8ubjc|ct, 

but  you  may  easily  conceive  that  your  affairs  in  this  part  of  the  world  cannot  now 

be  properly  managed  without  a  special  authority  from  yourself;  I  have  therefore 

inclosed  for  your  subscription  a  factory  or  power  of  attorney  to  be  executed  by 

you  io  my  favour,  and  a  discharge  by  you  in  favour  of  your  father's  trustees. 

These  deeds  are  sufficiently  explicit  for  enabling  you  to  understand  the  import  of 

them,  and  I  presume  you  can  have  no  hesitation  in  subscribing  them  both. 

*  I  write  you  at  present,  my  dear  Patrick,  under  the  impression  of  many  pain-  18  Jan.  1832. 
ful  feelings.  The  amount  of  your  drafts  on  me,  within  the  last  twelve  months,  very 
far  exceeds  any  thing  you  could  have  required,  had  you  managed  your  affairs  with 
decent  prudence  and  economy.  The  effects  of  this  unthinking  extravagance  Inay, 
for  any  thing  I  know,  lead  to  your  utter  ruin.  You  will  observe,  from  my  ac- 
counta,  hereto  prefixed,  and  which  I  hope  you  will  find  correct,  that  I  have  ad-* 
▼anced  for  you  no  less  a  sum  than  L.0OO  odds,  over  and  above  any  funds  of  yours 
at  my  disposal.  But,  besides  this  sum,  other  drafts  of  yours,  to  the  enormous 
amount  of  L.1660,  as  noted  below,  have  been  presented  to  me,  but  which  I  havo 

2o2 
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20  July  1835.  Jn  connection  with  the  firet  letter,  to  which  I  have  referred  yon,  it 
\mymmy    jg  quite  manifest  that  the  defender  in  this  case  was  just  kboorisg 

Walker.  '  Under  what  I  am  afraid  is  no  very  nncommon  case  in  this  conntry, 
—; —       where  people  are  attached  to  property :  they  look  npon  it  as  beyond 

Charge!  — 

been  under  the  absolute  though  disagreeable  necessitj  of  refosing  acceptance, 
having  no  funds  of  yours  for  their  payment,  and  being  totally  unable  to  procure 
funds  otherwise.    These  drafts^  therefore,  will  in  all  probability  be  returaed  up- 
on yourself;  and  as  I  cannot  suppoae  you  will  have  funds  for  their  payawnt,  I 
tremble  for  the  consequences.    It  is,  however,  now  very  evident,  that  your  litik 
property  of  Clayton  must,  for  your  imprudence,  be  brought  to  sale  as  speedily  ■ 
circumstances  will  permit.    For  this  purpose,  therefore,  I  have  sent  inclosed,  Ibc 
your  subscription,  a  factory  or  power  of  attorney  for  enabling  me  to  efiect  a  ale 
of  that  charming  residence,  which  was  the  delight  of  your  father,  and  which,  I  hsd 
flattered  myself,  would  have  served  as  a  resting  place  to  yourself^  when  yoa  re- 
tired from  the  service.    This  deed  must  be  executed  by  you  with  the  scrielfit 
attention  to  the  instructions  accompanying  it,  or  otherwise  it  may  prove  of  no 
use.    The  necessity  for  the  sale  of  Clayton  is  now  so  evident,  and  my  anxiety  19 
prevent,  as  far  as  in  my  power,  any  ruinous  consequencet  which  might  result  to 
yourself  from  the  return  of  your  bills  to  India,  has  induced  me  to  write  to  the 
holders  of  them,  stating  the  means  intended  to  be  taken  for  tbeir  payment  bytk 
sale  of  Clayton,  and  requesting  that  these  bills  may  be  retained  in  this  eomtrf 
till  a  sale  can  be  accomplished.    But  I  doubt  much  whether  such  a  request  cat 
be  attended  to.    I  have  also  subjoined  to  this  a  copy  of  one  of  the  letters  I  hue 
addressed-to  these  gentlemen,  in  order  to  shew  you  what  I  have  done;  and  it  wtj 
perhaps  serve  a  better  purpose^  in  proving  to  those  it  may  concern,  that  yotf 
drafts  have  been  drawn  on  me  in  the  faith,  and  from  an  honest  belief  of  joor  be- 
ing possessed  of  sufficient  funds  in  this  country  for  their  payment.    And  it  isi  I 
hope,  true  that  Clayton  will  bring  a  price  fully  equal  to  the  payment  of  all  yoor 
debts;  and,  in  this  view  of  matters,  you  may  perhaps  think  it  odd  that  a  litftbcr 
sum  of  money  could  not  have  been  borrowed  on  the  security  of  the  property;  fan 
when  I  inform  you  that  the  present  rent  of  the  lands  is  even  now  inadeqastt 
for  the  payment  of  the  interest  of  the  capital  already  secured  upon  the  estate;  foa 
cannot  be  surprised  at  any  one  refusing  to  lend  a  farther  sum  upon  a  property  st 
ready  so  deeply  encumbered.    The  lowness  of  the  rent  arises  from  two  tkeam' 
stances  x    1st,  The  general  depreciation  of  landed  property  in  this  coontiy;  aad, 
2d,  Your  mother  retaining  the  house,  garden,  small  park  and  woods  without  psy- 
ing  any  reut.    You  know,  fl^om  my  annual  accounts,  that  the  rent  of  the  lia^ 
let  has  been  all  along  only  L.71,  lOs.;  but  the  lease  having  lately  expired,  the  » 
nant  refused  to  keep  it  at  the  same  rent.    I  was  therefore  obliged  to  adveitiseil 
for  a  new  lease ;  and  although  I  got  several  offers,  I  have  been  obliged  to  let  it 
at  the  reduced  rent  of  L.55  to  the  same  tenant,  as  he  was  not  only  the  most  le- 
spectable,  but  the  most  advantageous  bidder.    In  order,  also,  to  relieve  yoor  le* 
cetsities  as  much  as  possible,  I  have  frequently  su^ested  to  your  mother  the  pro- 
priety of  relinquishing  Clayton,  and  allowing  the  hou^^e  and  premises  to  be  let  fat 
your  behoof;  but  this  she  has  hitherto  declined  doing.    At  one  tiose  lately,  i^ 
deed,  she  seemed  to  entertain  the  prospect  of  being  able  to  advance  you  LjGO  or 
L.70  per  annum.    If  this  could  have  been  accomplished,  it  would  have  beeasa 
far  a  relief  to  yon,  but  every  hope  of  such  an  accommodation  has  fiuled;  asd 
whether  your  mother  will  give  up  her  residence  at  Clayton  for  your  benefit, 
to  me  a  question  of  much  uncertainty.    She  will  probably  correspond  with 
self  on  this  subject 
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all  valoe :  they  increase  its  value  in  their  own  minds  far  beyond  what  20  July  1835.. 
it  is  really  worth:  they  go  on  speculating  on  that;  and  when  the  J^"^"^^^^*^ 
thing  comes  to  the  market  the  bubble  bursts,  and  they  find  they  waiker. 
can't  get  the  half  of  it.  That  is  just  the  case  here ;  and  when  you  — — 
read  all  those  letters  before  Lieutenant  Walker  comes  home^  you  charge. 
will  find  distinctly  that  this  was  just  the  disease,  if  I  may  so  term  it, 
under  which  Mr  Walker  was  labouring;  that  he  looked  on  the  pro- 
perty hb  brother  valued,  which  had  been  long  known  to  him,  and 
which  had  not  a  high  value  as  land,  but  might  have  a  certain  value 
in  respect  of  its  advantages,  of  much  greater  value  than  it  ever  was 
likely  to  bring  in  the  market  When  you  take  this  view,  and  look 
at  all  he  says  in  his  correspondence  with  Heath  before  Lieutenant 
Walker  returns,  it  is  all  to  be  accounted  for  by  the  interpretation, 
that  he  himself  had  put  a  higher  value  on  the  property  than  it  would 
bear.  One  corroboration  of  this  is,  that  we  find  him  going  on  spend* 
ing  his  own  money,  out  of  his  own  pocket,  receiving  drafts  and  pay- 
ing drafts,  down  to  the  last  moment,  running  the  risk  of  other  cre- 
ditors coming  in  before  him,  just  as  if  it  was  of  ike  value  he  had 
stated.  Therefore,  with  respect  to  these  matters,  they  do  not  ap- 
pear to  me  to  have  the  effect,  when  so  explained,  of  legitimately 
authorising  any  one  to  draw  the  deduction  of  the  pursuer.  But  at 
the  same  time  that  I  state  this  as  my  opinion,  it  is  for  you  to  con** 
aider  whether  there  ought  to  be  another  inference  drawn,  whether 
you  are  legally  entitled  to  draw  this  conclusion.  With  respect  to 
all  these  letters,  down  to  the  period  I  am  now  to  speak  of,  the  return 
of  Lieutenant  Walker,  there  is  no  legitimate  ground  for  supposing 
that  this  gentleman  was  trying  to  seduce  Mr  Heath  into  the  belief 
that  thb  property  was  to  pay  all  the  debts  of  Lieutenant  Walker. 
No  bond  is  granted  to  him  at  that  time,  but  he  had  power  to  grant 
a  bond  to  himself  if  he  pleased ;  that  is,  if  you  believe  the  factory, 
which  it  is  for  you  to  say.  For  my  own  part,  I  have  no  doubt  of 
it,  because  I  see  it  stated,  and  I  don't  see  it  denied ;  on  the  contrary 
it  is  admitted.  I  can't  imagine,  down  to  this  period,  there  is  any 
ground  for  supposing  he  tried  to  mislead  Heath,  which  it  was  eni- 
deavoured  by  the  opening  speech  to  draw  you  to  conclude. 

You  then  come  to  the  letters  written  to  different  persons  after 
Lieutenant  Walker's  return ;  and  here  I  beg  leave  to  say,  that  I 
throw  them  out  of  view  altogether.  I  wish  to  do  that  distinctly, 
because  I  have  no  doubt  of  the  propriety  of  it.  Here  is  an  action 
brought  by  Heath,  on  the  allegation  that  he  was  misled  by  Walker ; 
in  that  way  I  can  only  allow  that  he  was  misled  by  that  of  which 
he  was  cognisant  It  is  impossible  that  letters  written  to  Messrs 
Bazett  and  Co.,  or  gentlemen  in  Wales  or  Ireland,  could  have  any 
effect  on  the  minds  of  people  who  never  saw  or  heard  of  them  tiU 


100  JURY  SITTINGS.  No.  11. 

20  July  1835.  they  were  produced  here.  Therefore  I  put  them  aside  as  not  to 
^"^V^^    be  regarded,  to  the  eflFect  of  proving  that  Heath  was  misled,  though 

miker  ^'  ^^®y  ^^S^^  ^^  brought  forward  for  the  purpose  of  shewing  that 
■  Walker  was  labouring  to  convince  others  as  to  the  value  of  the  pro* 

Chanw  perty.     If  that  be  a  legitimate  ground  of  deduction,  it  would  lesd 

to  another  question ;  but  they  don't  appear  to  me  well  founded  on, 
as  respects  this  action.  Therefore  I  don't  rest  on  these  letters.  1 
beg  your  attention  to  the  letters  from  Walker  to  Heath  after  this 
gentleman's  arrival.  They  begin  with  a  letter  to  Heath,  referring 
to  a  letter  of  the  25th  May,  in  which  he  had  said,  <  Understanduig 

*  that  Lieutenant  Walker  has  arrived  from  Madras,'  &e. :  the  answer 
to  that  is,  *  He  is  not  yet  arrived :  as  soon  as  he  comes,'  &c.  He 
asks  for  no  delay:  there  is  no  representation  as  to  the  value  of  the 
property  :  all  he  says  is,  nothing  can  be  accomplished  till  a  sale.  '  1 

*  do  not  think  his  bill  can  be  paid,'  &c.  Then  there  is  the  next  letter, 
and  the  wording  of  that  I  think  of  considerable  importance,  and 
more  than  seemed  to  be  relied  on  by  the  counsel  for  the  defender. 
It  is  dated  8th  September  1832.  (His  Lordship  here  read  part  of  the 
letter  quoted  above,  p.  9L)  Now,  observe  the  way  in  which  all  these 
mixed  sentences  are  drawn :  *  And  he  begs  of  me  to  assure  yoo.' 
( His  Lordship  continued  the  sentence  in  which  the  pronoun  he  is  re- 
peated.) Taking  these  sentences,  and  the  style  of  Walker's  other 
letters,  there  appears  to  me  distinctly,  evidence  that  he  is  not  say* 
ing  one  word  of  himself.  He  is  very  guarded :  be  puts  it  into 
the  mouth  of  his  nephew,  and  leaves  it  to  the  good  sense  of  the 
creditor  whether  he  will  believe  Lieutenant  Walker  or  not 
This  does  seem  to  me  very  strong :  this  gentleman  was  standing 
in  such  relation  to  Lieutenant  Walker :  he  was  anxious  no  haish 
measure  should  be  used :  but  he  don't  commit  himself:  he  ieares 
it  to  him  to  say  how  far  he  will  trust  Lieutenant  Walker  himselt 
In  the  next  letter  there  is  nothing  but  a  peremptory  refusal :  he 
won't  accept  the  bills ;  and  there  is  another  letter,  to  which  he  re* 
turns  no  answer.  In  this  situation  I  must  say,  even  bad  the  lav 
of  the  case  stood  differently  from  what  I  have  stated  I  understand 
it  to  be,  viz.  that  this  gentleman  held  a  power  that  enabled  him 
to  grant  heritable  security,  and  taking  it  that  he  advances  under 
the  belief  that  it  was  in  his  power  to  grant  it  any  time  he  pleased, 
it  does  appear  to  me  that  the  suspicion  now  taken  is  altogether  oat 
of  the  question.  If  the  law  had  stood  otherwise,  it  does  not  appear 
to  me  that  there  is  ground  for  the  allegation  here  made ;  but  it  is 
for  you  to  draw  the  conclusion  with  respect  to  the  fact  There  is 
no  evidence  in  these  letters  that  will  authorise  you  to  arrive  at  a 
conclusion, — without  arriving  at  which,  there  is  no  ground  for  this 
accusation, — that  all  these  letters  were  written  for  the  purpose  of  d^ 
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cemng  Heath,  and  preventing  faim  from  reducing  under  the  act  so  July  1835. 
1696.  ^^-V^^ 

That  being  the  state  of  the  case,  and  having  gone  over  the  more  t^^^  ^' 

prominent  features  of  it,  it  appears  to  me,  if  I  was  one  of  the  jury,      L 

that  I  should  have  no  difficulty  in  finding  for  the  defender ;  but  of  ^e|'^°^^- 
course  you  will  judge  for  yourselves. 

Verdict  for  defender. 

Lord  Ordinary,  Jeffrey.  Counsel  for  Pursuer,  Dean  of  Fac,  (Sope%)  ff,  J,  12o- 

beriton.        Agent,  James  Peddie Junior,  W.  S.         Counsel  for  Defender,  JT^ay, 
J.  S.  More*        Agent,  John  Benton,  W.  S.        Mr  Rutseli,  Clerk. 

lv» 


SECOND  DIVISION. 

No.  XII.  2Ut  July  183& 

JAMES  CLELLAND 
against 

WILLIAM  WEIR. 
(Before  Lord  Meadowbank  and  a  Common  Jury.) 

Diligence.— Damages.  —  Road  Act,  47.  Geo.  III. — Damages 

*  found  due  to  the  extent  of  £.200,  for  executing  a  warrant  of  the  Jus^ 

tices  of  Peace  under  said  act^  hy  poinding  for  penalties  after  assess-* 
ment  paid* 

(2.)  The  collector  is  liable  for  the  acts  of  those  with  whom  he  en- 
trusts the  warrant. 

(3.)  Where  specific  grounds  of  nullity  are  set  forth  on  record^  not 
competent  to  state  others^  lioweoer  broad  the  terms  of  the  issue* 

Bt  the  road  act  for  the  county  of  Lanark,  sect.  24,  it  is  inter  alia  Narrative. 
enacted,  *  That  where  the  statute  services  have  been  converted  into 

*  a  sum  of  money,  the  said  yearly  assessment  shall  be  paid  by  those 

*  liable  in  the  same^  to  the  collector  of  the  parish,  on  or  before  the 
^  14th  day  of  February  yearly,  for  the  current  year ;  previous  no- 

*  tice  having  always  been  given  of  the  time  and  place  of  payment 
>  by  the  said  collector,  either  personally,  or  by  leaving  the  same  ia 
^  writing,  at  the  dwelling-place  of  each  person,  or  by  advertisement 
«  at  the  parish  church  on  a  Sunday  ten  days  at  least  prior  to  the 

<  day  of  payment'    By  sect  25.  it  is  further  enacted,  that  ^  all  pqr^ 

<  sons  liable,  who  shall  neglect  or  refuse  to  perform  the  statute  ser- 
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SI  July  1836. 


Clellaod  v. 
Weir. 

NarratiTe* 


Tides  when  required,  or,  where  those  have  been  conrerted,  shdl 
neglect  or  refuse  to  make  payment  of  the  conversion-assessment 
when  demanded,  as  above  enacted,  shall  be  subjected  in  dosUe 
the  sum  at  which  the  said  services  shall  or  mig^t  be  converted^ 
and  the  whole  of  such  increased  conversions  or  penalties  shsli  be 
levied  in  virtue  of  a  warrant  under  the  hand  of  any  two  Josdoa 
of  the  Peace  for  the  said  county,  who  are  hereby  required  to  grant 
the  same,  proceeding  upon  the  oath  of  the  collector  or  oveneer 
of  the  parish,  bearing  that  the  defaulters  have  not  performed  die 
statute-work,  or  have  not  paid  the  conversion-money ;  and  wA 
warrants  shall  contain  authority  for  poinding  the  defaulter's  eSedtB, 
and  the  officer  to  whom  the  same  shall  be  directed  shall  forthiritli 
poind  the  readiest  goods  and  effects  of  tlie  defaulter,  and,  three 
days  thereafter,  shall  sell  the  same,  by  public  roup,  at  the  market 
town  or  village  next  to  the  place  where  such  diligence  was  used, 
for  payment  of  the  sums  contwied  in  the  warrant,  and  the  ex- 
pense of  execution,  rendering  the  overplus  to  the  owner  on  de- 
nlAnd,  and  no  sist,  suspension,  complaint,  appeal  or  action  shall 
stay  payment  of  the  conversion-assessment  or  execution,  as  afore- 
said, for  recovering  the  same.'  By  said  statute  it  is  also  prod- 
ded, *  That  in  case  the  said  collector  or  overseer  shall,  upon  a 
complaint  to  two  Justices  for  the  said  county,  be  found  to  hafe 
wilfully  made  a  false  charge  or  accusation,  and  upon  which  the 
said  warrant  or  distress  as  aforesaid  has  proceeded,  the  sud  Jus- 
tices shall  award  damages  to  treble  the  value,  with  costs,  to  be 
paid  by  stt<^  offender  to  the  person  aggrieved.'  And  by  a  lob- 
sequent  clause  of  the  statute  it  is  further  enacted,  <  That  all  acttons 
and  complaints  for  any  of  the  penalties  and  foriettures  imposed  hj 
this  act,  and  for  any  wrong  or  injury  done  or  suffered  in  aay  snt- 
ter  relative  to,  or  in  consequence  o^  the  powers  given  by  this 
act,  shall,  unless  where  herein  otherwise  provided,  be  origisailj 
brought  before  two  or  more  Justices  of  the  Peace  for  the  said 
county.' 

The  pursuer  was  liable  in  L.2,  5s.  sterling  yearly  of  statute  laboor 
money,  and  having  an  aoooont  against  the  road  trustees,  it  m 
agreed  that  the  yearly  payments  should  not  be  deasanded  tiM  isid 
account  was  exhausted.  Accordingly,  no  deoand  was  made  spos 
hifn  during  the  years  1 826-7-8^  and  1880 ;  but  when  the  pajmitnt 
fell  due  in  1881,  the  balance  had  turned  against  him,  and  a  decree 
was  taken  out  against  him,  along  with  a  great  many  defiudteisi  by 
%he  then  collector.  The  defender,  the  nephew  of  the  pnrsaer,  ws 
afterwards  appointed  collector;  and,  on  28th  September  18d%  die 
j^arsuer  received  the  following  notice  :  <  Sir,  As  a  decree  has  paaed 
<  i^ionst  you  for  arrears  of  road-money^  1881,  ior  the  pariih  of 
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*  Shotts,  I  request  that  you  will  meet  with  me  in  the  house  o£  Mr  tl  July  1835. 

*  Weir,  viotner,  Shotts,  (the  defender,)  on  Thursday,  4th  October    ^^v^^ 

*  1832|  to  pay  the  same,  with  expenses,  being  double  sum,  in  termi  ^^1^  "' 

<  of  the  act ;  £siling  to  do  so  after  the  above  date,  the  constables     — ^ 

*  will  poind.     I  am,  Sir,  your  obedient  servant,     (Signed)  Johk  ^*"^^^^ 
^  CusRBY.'    The  pursuer  attended  on  the  day  mentioned,  and  set* 

tied  the  amount  due  in  the  manner  detailed  in  the  Judge's  charge. 
Cherry,  the  author  of  the  above  notice,  had  been  in  the  habit  of 
collecting  from  defaulters,  as  a  deputy  to  the  collector,  and,  accord- 
ing to  his  testimony,  made  his  own  terms  with  them  for  the  doable 
and  expenses,  as  a  perquisite  for  his  trouble.  He  made  a  demand 
upon  the  pursuer  at  the  time  of  settlement,  which  he  refused  to 
comply  with ;  and  he  afterwards  put  the  warrant  into  the  hands  of 
a  constable,  who  proceeded  to  the  defender's  house,  and  poinded 
five  pictures,  which  were  removed  and  sold.  The  further  particu* 
lars  sufficiently  appear  in  the  Judge's  diarge. 

The  summons  in  the  present  action  rested  on  the  above  spedes 
fiicti ;  and  it  was  further  stated,  as  an  aggravation,  that  the  defender 
had  used  this  opportunity  of  annoying  the  pursuer,  in  consequ^Mse 
of  some  legal  proceedings  which  had  been  successfully  adopted  by 
the  pursuer  against  him,  in  respect  to  a  succession  in  England. 
Two  of  the  pictures  poinded  happened  to  be  the  portraits  of  the 
lady  to  whose  succession  said  proceedings  related^  and  her  husband. 

When  the  summons  was  served  upon  the  defender  he  wrote  to 
the  pursuer,  expressing  his  regret  at  the  occurrence,  and  offering 
to  pay  any  expenses  to  which  he  might  in  consequence  have  been 
eubjected,  and  in  his  defences  he  made  a  tender  of  L.20. 

The  defender  pleaded,  that  he  was  not  responsible  for  the  exe* 
cation  ot  the  diligence,  as  it  was  without  instructions  from  him^ 
sold  without  his  knowledge  or  concurrence ;  at  all  events  the  sum 
tendered  would  cover  any  damage  done.  And  founding  on  the 
clauses  in  the  statute  last  quoted,  he  also  pleaded,  as  preliminary  de* 
fences,  (1.)  The  statute  having  conferred  upon  the  Justices  of  the 
Peace  for  the  county  a  special  jurisdiction  in  regard  to  claims  of 
damages  of  the  nature  of  that  libelled,  and  having  expressly  declared 
the  same  privative  in  the  first  instance,  the  present  action  before 
this  Coort  is  incompetent,  and  ought  to  be  dismissed.  (2.)  The 
amount  of  damages,  even  for  wilfully  fidse  surcharges,  on  which 
diligence  has  been  done,  is  linuted  by  the  statute  to  treble  the 
Taime  of  the  artidea  sold.   Lord  Mackenzie,  Ordinary :  *  In  respect 

<  tiie  allegations  in  the  summons  go  to  shew  that  the  warrant 

<  therein  referred  to  ^gras  satisfied  and  extinguished,  and  that  tiie 

*  defender  knew  this,  repelled  the  said  pleas  as  dihitory  defences, 

<  and  remitted  the  cause  to  the  Jary  RoU/ 
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Nali 


Cleliand  v. 
Weir. 

Issues. 


21  July  1835.       Issues : 

Whether,  on  or  about  the  25th  day  of  January  1683|  the  de« 
fender  wrongfully  executed,  or  wrongfully  caused  to  be  executed, 
against  the  pursuer,  a  warrant,  dated  20th  September  1832,  gnot* 
ed  by  George  M.  Nisbet  and  John  Robertson,  Esquires,  Jusdces 
of  Peace  for  the  county  of  Lanark,  and  wrongfully  poinded,  or 
wrongfully  caused  to  be  poinded,  certain  pictures,  the  property  of 
the  pursuer,  to  the  loss,  injury  and  damage  of  the  pursuer? 

Whether,  on  or  about  the  29th  day  of  the  said  month  of  Januarf 
1833,  the  defender  wrongfully  sold,  or  wrongfully  caused  to  be 
sold,  the  said  pictures,  to  the  loss,  injury  and  damage  of  the  pur- 
«uer  ? 

Evidence  was  led  on  both  sides.  For  pursuer,  Meuros,  the  pie- 
vious  collector,  John  Lewis,  who  went  to  the  sale  as  a  friend  of  tke 
pursuer,  Ann  Notman,  the  pursuer's  servant,  and  James  Scott,  a 
joiner,  who  purchased  the  pictures.  For  defender.  Cherry,  above 
mentioned,  the  constable,  &c.  and  a  portrait  painter,  who  had  been 
sent  to  examine  the  pictures,  and  who  considered  them  <rf  Tery 
trifling  value. 


Judge's 
Charge. 


Lord  Meadowbank  charged  the  Jury  as  follows :  There  can  be 
BO  doubt,  if  a  party  suffers  by  the  illegal  exercise  of  the  diligenee 
of  the  law,  that  party  is  not  called  on  to  take  any  step  merely  ftr 
the  protection  of  the  aggressor.  If  he  suffer  by  illegal  usage,  beii 
entitled  to  be  indemnified.  There  can  be  no  question,  if  you  aie 
satisfied  that  there  was  here  an  illegal  use  of  the  diligence  of  tbe 
law  against  Mr  Cleliand,  he  is  entitled  to  reparation  of  one  deBcrip* 
lion  or  another.  If  he  is  entitled  to  pecuniary  reparatioii,  tbe 
amount  is  entirely  for  your  determination,  upon  considenDg  tbe 
whole  of  the  circumstances  which  have  been  developed  in  the  eoiiiie 
of  this  trial.  The  summons  sets  forth  that  Cleliand,  &c.  and  itgoei 
over  the  circumstances  of  the  case  very  distinctly.  It  appean  tbat 
he  was  liable  to  an  assessment  for  statute  labour.  It  appean  tbit 
during  a  course  of  years,  commencing  in  1826,  this  gentleman  vii 
in  the  habit  of  making  furnishings  to  the  road-trustees ;  and  ibat 
the  trustees  were  in  truth  originally  the  debtors  of  Cleliand  for  a 
considerable  sum  of  money,  considering  the  extent  of  transactkms 
between  them.  The  collectors  and  trustees  seem  to  have  bees 
aware  of  this,  for  no  sum  is  levied  on  him  or  demanded,  till  188& 
By  that  time  it  appears  that  the  claims  on  both  sides  were  pretty 
nearly  balanced.  I  think,  from  the  circumstance  of  a  decree  hanBg 
been  taken  out  against  him  only  in  that  year,  there  is  strong  groood 
for  believing  that  the  collector  was  aware  how  matters  stood ;  but 
he  thinking,  in  the  year  1831,  when  he  was  going  out  of  office,  it 
was  necessary  for  him  to  leave  a  clear  state  of  accounts  with  bis 
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successor,  he  includes  the  name  of  Clelland  in  a  general  decree  21  July  1835, 
against  defaulters.      However,   on  a  representation  by, Clelland^     ^^V^ 
that  the  trustees  were  a  trifle  in  his  debt,  the  decree  is  ordered  not  weir!*^ 


to  be  put  in  execution  against  him.  That  is  the  fact,  so  £ar  as  the  ■ 
summons  goes,  and  the  testimony  of  Meuros,  the  late  collector ;  and  cbi^ge. 
you  have  a  proper  state  of  accounts  given  in  by  him  to  Meuros,  and 
authenticated  by  a£Bdavit.  This  is  the  case  in  1831 ;  and  no  settle* 
nent  having  yet  taken  place,  Weir  is  appointed  collector.  He^ 
naturally  enough,  finding  a  decree  against  Clelland  for  the  very 
year  preceding,  includes  him  in  a  new  decree  against  140  default'* 
ers.  That  decree  applies,  in  terms  of  the  statute,  to  the  amount 
of  assessment  due  by  each  of  these  individuals,  together  with  double 
the  amount  and  expenses  of  execution.  This  is  all  done  in  precise 
conformity  with  the  statute,  which  authorises  the  collector  to  apply 
for  and  obtain  a  warrant  to  proceed  under  that  decree ;  and  if  any 
defaulter  refused  to  obey,  the  collector  is  in  strict  law  entitled  to 
recover,  in  a  summary  manner,  the  whole  of  the  assessment,  toge* 
tlier  with  the  double ;  and  if  called  on  to  put  the  decree  in  execu* 
tion,  then  he  would  be  entitled  to  expenses.  I  believe  they  are 
thus  entitled  in  all  the  counties  of  Scotland ;  but  I  must  say,  that 
in  all  the  counties  and  parishes  with  which  I  am  acquainted,  where 
circumstances  shew  that  the  party  was  not  willingly  in  de&ult,  where 
there  are  sufficient  grounds  of  explanation,  the  double  assessment  is 
uniformly  passed  over.  Accordingly,  it  don't  appear  here,  as  the 
messenger  himself  stated,  that  in  any  case  whatever  had  the  full 
double  been  levied.  The  messenger  stated  to  you,  that  he  had 
adopted  a  course,  which  I  think  illegal,  viz.  without  executing  the 
decree  at  all,  without  being  put  to  any  labour  whatever,  at  least 
Buch  as  is  contemplated  by  the  statute,  he  was  in  the  habit  of  char* 
^ng  parties  with  the  expense,  or  a  proportion  of  it,  at  his  discretion. 
-Hence,  it  is  distinctly  set  forth,  as  you  see,  that  he  having  paid  the 
tissessment,  they  did  not  execute  this  warrant  for  the  assessment, 
but  for  the  expenses.  Upon  the  26th  September,  a  circular  letter 
is  addressed  to  those  individuals  who  were  defaulters,  pointing  out, 
strictly  as  the  statute  authorised,  that  if  they  did  not  pay,  execution 
vould  issue  for  the  double  assessment,  and  expenses  of  execution. 
•With  this  in  his  view,  Clelland  goes  down  to  the  house  of  Weir ; 
and  it  must  be  admitted  on  both  sides,  that  Clelland  and  Meuros 
enter  into  an  accounting,  and  by  the  accounting  it  turns  out  that 
Clelland  was,  in  truth,  when  the  assessment  for  1830  was  at  an  end, 
still  creditor  to  the  trustees  to  the  amount  of  7s.  lid.  Clelland  paid 
-this  over  to  Weir,  together  with  cash,  which  made  the  whole  up  to 
X.2,  5s.    Then  a  receipt  is  granted  in  these  words  :  *  ShottSj  4th  Oo 

<  tober  1832.     Received  from  Mr  James  Clelland,  Longbyres,  the 

<  sum  of  Two  pounds  five  shillings  sterling,  being  his  conversion- 
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ei  July  I8d5.  *  money  of  the  statute  labour  of  this  parish  for  the  year  1831. 
^"^'^■V**^    *  (Signed)     Wiu^iam  Weib,  Collector^     This  is  an  eztioction  of 

Weir!"  ^'      ^^^  ^^^^  ^^^  ^  receipt  in  full.     There  is  no  resenration  of  the 
■  penal  assessment  in  the  receipt  granted  by  Weir  at  the  Unoe,  and, 

Chafge!  ^°  truth,  Clelland  was  not  a  defaulter  in  the  eye  of  the  statute  to 

the  full  amount     It  is  clear  this  receipt  would  have  been  sufficieDt 
evidence  tliat  the  whole  of  the  daim  by  the  trustees  was  then  ez> 
tinguished ;  and  then  a  question  in  point  of  law  might  be  raiiedi 
whether  or  not  this  collector,  speaking  of  him  as  if  he  had  given 
the  order  himself,  would  have  been  entitled,  if  Clelland  had  tender- 
ed the  balance  due  by  him,  to  have  said,  I  won't  receive  this, 
unless  you  do,-what  ?  I  can't  ask  the  double  assessment,  becane 
you  are  not  a  defaulter ;  but  you  must  pay  me  5s.  as  the  expense 
of  execution.     Could  he  have  said  that,  when  nothing  could  be 
executed  against  him?   Then  Clelland  pays  him  for  1832;  and 
under  what  condition  are  we  to  presume  he  offered  to  pay  for  1832? 
Cherry  tells  you  he  knows  nothing  of  the  negotiation  for  1832i 
but  we  have  the  written  document  in  the  hands  of  Weir  him* 
self,  which  bears  that  he  grants  a  receipt  for  the  road  money  for 
1832,  in  full  of  every  demand  *.     This  has  nothing  to  do  with  the 
stamp  laws,  which  the  Dean  of  Faculty  spoke  about.    We  are  now 
here  as  to  the  evidence  of  what  passed  between  these  parties,  and 
you  have  it  in  evidence  that  a  demand  had  been  made  against  hia 
for  5s.,  and  at  the  same  time  you  see  that  a  receipt  was  granted  ia 
the  terms  mentioned.     And  what  is  the  natural  result  but  this? 
that  Qelland,  finding  that  a  demand  was  hanging  over  his  head  fiir 
these  expenses  of  execution,  said,  I  won't  pay  you  this  sum  of  road 
money,  unless  you  grant  me  a  receipt  in  fulL     Here  the  matter,  as 
it  appears  to  me,  ought  to  have  rested ;  but  Weir  just  placed  toe 
much  confidence  in  Cherry,  on  the  supposition  that  Weir  had  sec 
any  intention  to  execute  this  diligence  against  his  uncle,  in  the  op> 
pressive  way  it  was  done.    I  don't  see  any  evidence  of  that ;  oo  the 
contrary,  I  think  there  was  forbearance  on  the  part  of  Weir,  in  not 
having  taken  any  steps  in  respect  to  the  money  for  1832,  which  ii 
due  in  February,  and  for  which  he  might  have  sued  him.     Ther^ 
fore,  when  considering  Weir's  conduct,  you  are  bound  to  take  into 
consideration,  that  he  not  only  did  himself  give  a  receipt  in  loll, 
but  it  is  proved  by  his  conduct,  that  he  had  no  wish  or  intention  of 
prosecuting  his  uncle  for  the  money  due  for  1832. 

Now,  here  begins  the  ground  of  the  present  action.   Weir,  in  Ae 


*  The  receipt  was  in  these  terms ;  '  S&9tU,  Uk  October  1832.  BeoeiTcd  from  Hr 
*  Jmmee  ClelUod,  Longbyres,  the  sum  of  Two  pounds  five  shiUings  sterliog,  beii^  bb 
'  contrersion^monej  of  the  statute  labour  of  this  parish  for  the  year  1832.  (Signed) 
«  WjLLUM  Weir,  CoUecior, 

'  N.  B.  The  above  settles  in  foil  up  to  this  date.    (Initialed)    W.  W.' 
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ordinary  form,  bad  put  his  decree  into  the  hands  of  Cherry :  he  was  «1  July  1835. 
not  however  the  party  that  was  exclusively  entitled  to  discharge      jp^jj^" 
that  decree.    Weir  had  right  to  discharge  the  parties  against  whom  ^^ir. 
decree  had  passed,  as  well  as  Cherry.     No  doubt  he  delegated  his    ■-  \  ■ 
powers  to  Cherry,  to  a  certain  extent,  because,  if  any  body  had  charge. 
paid  to  Cherry,  and  he  granted  a  receipt,  he  had  power  to  do  so. 
But  then  Weir  had  power  to  do  so  too,  and  he  must  in  law  be  held 
to  have  known,  when  he  put  in  Cherry's  hands  that  decree,  requir* 
ing  the  double  payment  of  the  road  money,  with  the  expenses  of 
execution,  from  all  the  individuals  therein  contained,  that  he  confer- 
red on  him  a  power  of  executing  that  decree  against  each  of  them  to 
the  last  &rthing.     There  can't  be  any  doubt,  if  Cherry  had  gone 
down  the  next  day,  or  entrusted  the  constable  with  going  down,  and 
had  executed  this  warrant  against  Clelland,  and  poinded  his  articles  for 
the  whole  of  the  road  money,  and  double  assessment,  and  expenses  of 
execution,  for  that  Weir  alone  would  have  been  responsible  in  the 
first  instance.     Now  this  is  not  what  took  place,  fortunately  for 
Weir ;  but  I  state  it  to  you,  in  order  to  shew  the  obligation  incum- 
bent on  Weir  in  the  eye  of  law,  to  take  that  step  which  was  ne- 
cessary to  prevent  the  possibility  of  any  act  so  outrageously  illegal 
having  been  done  to  Clelland,  to  whom  he  had  just  granted  a  full 
and  ample  discharge.     If  he  had  taken  his  pen,  and  written  the 
words  <  Pd.  W.  W.'  on  that  warrant,  the  constable  would  not 
have  executed  the  poinding  at  all,  as  he  told  you.     The  law  ap« 
pears  to  me  clear,  in  the  first  place,  that  Weir  having  employed 
this  person,  he  is  liable  for  the  acts  he  did  under  the  authority 
of  the  warrant  he  entrusted  to  him.    But,  secondly,  he  is  the  ra- 
ther liable,  and  more  especially  because  he  did  not  do  that  which 
was  incumbent  on  him,  in  granting  that  receipt,  in  not  marking  on 
that  warrant  something  to  preclude  the  possibility  of  any  messenger 
of  the  law  carrying  it  into  execution  at  all.    The  only  excuse  would 
have  been,  that  the  statute  authorised  poinding  for  the  expenses  of 
execution,  and  that  the  messenger  had  only  gone  the  length  to 
which  he  was  authorised ;  but  if  I  am  correct  in  what  I  have  sta- 
ted, if  the  statute  does  not  authorise  poinding  for  the  execution,  ex- 
cept when  that  execution  actually  takes  place,  then  even  this  excuse 
fells  under  his  feet     That  being  the  case,  perhaps  it  is  of  very  lit* 
tie  moment  what  are  the  other  circumstances,  because  it  follows, 
tiiat  neither  Cherry,  nor  those  employed  by  him,  had  any  right  to 
go  and  poind,  either  the  pictures,  or  any  other  article  of  furniture 
belonging  to  the  pursuer  of  this  action.    I  cannot  pass  over  as  mat- 
ter not  deserving  of  attention  the  marking  made  on  the  warrant  by 
Cherry  after  this  action  was  raised.     It  was  a  most  impro{>er  thing 
to  try  to  cobble  it  up  at  any  time,  but  it  is  extraordinary  that  he 
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^V^^}^  should  choose  to  put  on  the  face  of  the  warrant  a  &ltehood*  He 
Cielhmdo  Writes  on  it,  that  Clelland  had  not  paid  the  expenses  of  ezecatioD, 
Weir.  and  yety  at  that  very  time  the  poinding  had  taken  place,  he  liad 

Judged"  poinded,  and  he  had  sold  and  paid  himself.  That  is  dear»  and 
Charge.  therefore,  when  he  made  this  marking,  he  stated  that,  on  the  £ue 
of  the  decree,  which  he  must  have  known  at  the  moment  was  not 
true.  Therefore,  on  the  whole  of  this  part  of  the  case,  I  sabmit 
to  your  consideration,  whether  you  can  have  any  doubt  that  this  is  a 
well-founded  action  to  the  extent  of  entitling  the  pursuer  to  indem- 
nification or  compensation,  for  the  injury  he  has  sustained,  to  some 
extent  or  other. 

But  the  pursuer  sets  forth  a  number  of  things  in  aggravatiofl. 
You  will  consider  both  them  and  the  circumstances  of  pailiatum. 
I  think  there  was  no  preconcerted  plan  to  outrage  the  feeling  of 
this  pursuer,   by  carrying  off  these  pictures.     There  is,  howerer, 
g^eat  excuse  for  Clelland's  believing  that  such  was  the  purpose,  be- 
cause I  must  say  there  was  nothing  less  likely  to  happen  than 
what  actually  took  place.     There  was  a  whole  store  open,  filled 
with  articles  easily  seized,  and  much  more  tempting,  and  likely  to 
give  much  less  trouble,  either  in  carrying  away  or  disposing  of; 
yet  they  enter  the  dwelling-house  at  once,  and  pounce  upon  artides 
least  likely  to  attract  the  attention  of  a  messenger,  or  to  be  removed 
by  him.     It  was  by  no  means  an  extraordinary  result,  that  this 
gentleman,  coming  home,  and  finding  his  wife  in  agitation,  and 
hearing  that  she  had  remonstrated  against  taking  the  pictures,  shoukl 
suppose  that  the  proceeding  was  actually  designed  as  a  means  of 
throwing  contempt  and  disgrace  upon  him.     I  repeat,  however, 
you  have  no  evidence  before  you  to  prove  any  concert,  either  on 
the  part  of  Cherry,  for  whom  Weir  is  answerable,  and  still  less  on 
the  part  of  Weir  himself,  to  add  to  the  disgrace  thrown  on  this 
individual,  by  laying  hold  of  these  articles  in  particular.     Bat  as  it 
was,  these  are  the  articles  carried  off,  and  illegally ;  and  therefore 
it  is  for  you  to  consider,  what  weight  is  to  be  attached  to  the  focty 
that  a  gentleman  living  quietly  in  the  country,  has  goods  illegally 
carried  off»  most  likely  to  make  a  clamour  in  the  neighbourhoodf 
and  to  cause  himself  and  friends  to  be  laughed  at     The  very  m* 
cumstance  of  carrying  out  his  pictures  into  the  street  of  a  borough 
was  most  likely  to  injure  his  feelings,  and  expose  the  whole  of  his 
family  to  irony.     That  being  the  fact,  I  don't  care  whether  they 
were  of  value  or  not ;  whether  they  were  worth  three  pounds  or 
ten  shillings  :  they  were  the  family  pictures  of  this  gentleman,  and 
just  as  sacred,  and  as  worthy  of  regard,  as  the  first  pictures  in  the 
neighbouring  Palace  of  Hamilton.     Therefore,  I  do  say  to  you, 
throwing  altogether  aside  the  intrinsic  value,  you  are  to  consider 
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merely,  what  valae  this  gentleman  was  entitled  to  attach  tothem,  21  Jaiy  1835. 
and  the  disgrace  to  which  he  was  subjected  by  their  being  carried     ^^V^^ 
off  by  a  constable,  and  exposed  in  the  streets  of  a  neighbouring  viU  y/^^i,^  ^' 

lage*     There  are  two  stories,  even  with  regard  to  this  part  of  the     — 

case.  T)|;e  maid-servant  tells  you,  she  begged  them  to  stop  till  she  Qi^^ffl 
sent  for  her  master :  the  constable  rather  denies  this :  he  says,  he 
waited  for  some  time,  to  try  to  get  an  arrangement  made.  The 
wife  told  him  she  could  make  no  arrangement  till  her  husband 
came  home.  It  really  looks  like  the  truth,  that  they  did  not  choose 
to  wait ;  and  that  they  carried  off  the  pictures  in  spite  of  remon- 
strances. The  constable  does  not  disguise  that  remonstrances 
were  made.  Then  the  pictures  are  sold  in  the  street  of  the  borough', 
and  they  are  purchased  by  Scott,  the  witness,  who  sells  them  again. 
I  am  not  much  inclined  to  go  into  the  question,  whether  Scott  paid 
a  full  price  for  them.  Scott  probably  thought  that  he  might  mak6 
a  good  thing  by  purchasing  them,  and  keeping  them  for  a  little 
till  this  gentleman  cooled,  when  he  might  be  inclined  to  give  & 
considerable  price  to  get  them  back ;  and  it  is  by  no  means  impro- 
bable, that  Dr  Macarthur  *  may  also  have  bought  them,  with  thd 
full  intention  of  saying  to  Clelland,  If  you  will  give  me  so  and  so, 
you  shall  have  back  your  pictures.  Indeed,  this  is  rather  confirmed 
by  his  never  having  taken  them  out  of  the  box.  I  don't  think  Clei-* 
land  himself  was  by  any  means  bound  to  go  to  the  street  and  buy 
them  in.  He  was  not  bound  to  expose  himself  to  additional  ridicule^ 
by  buying  in  things  that  were  illegally  carried  off.  It  is  better 
that  nobody  bought  them  for  him  after  this  action  was  raised.  It 
was  better  to  allow  this  matter  to  be  settled,  and  till  he  had  re* 
ceived,  in  the  face  of  the  public,  a  return  for  the  injury  he  had  re- 
ceived. 

The  ground  of  alleviation  is,  that  Weir  personally  knew  nothing 
of  these  proceedings.  I  have  told  you  why  I  think  that  cannot  be 
taken  off  his  hands.  He  knew  of  the  existence  of  the  warrant,  and 
did  not  take  steps  to  prevent  its  execution :  he  refrained  from  taking 
that  step,  although,  at  the  moment,  he  heard  that  altercation  going 
on  about  the  payment  of  these  illegal  costs  of  execution,  the  mes- 
senger had  no  right  to  demand,  and  at  the  very  time  when  the  fair 
inference  is,  that  Clelland  had  exacted  from  him  a  statement,  that 
all  the  money  due  him  was  paid  up  to  that  date.  But  then  comes 
the  letter  of  apology,  t  am  not  inclined  to  criticise  on  the  terms 
of  that  letter.  I  shall  read  it  over,  leaving  you,  without  a  word  of 
comment,  to  say  what  you  think  in  respect  to  it.  The  action  was 
raised  on  the  10th  July:  the  defences  are  not  given  in  till  the  month 

«  

*  Scott  purchased  the  pictures  for  L.3,  1 9s.,  and  afterwards  sold  them  to  Dr  Mac- 
arthur, and  they  were  in  his  house  in  a  box,  unpacked,  shortly  before  this  trial. 
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Clelland  v. 
Weir. 

Judy's 
CbargA, 


81  July  1835.  of  November;  so  that  between  the  defences  and  execution  of  tbe 

mons  this  letter  is  written.  (His  Lordship  read  the  letter.)  Tins 
is  the  letter,  and  it  is  for  you  to  consider,  whether,  when  dieoe  pro- 
ceedings did  take  place,  and  the  action  was  raised,  under  all  the  cir- 
cumstances now  under  consideration,  this  is  apology  sofficieBit  to 
entitle  him  to  be  relieved  from  the  consequence  of  diligence  dooe, 
for  which  he  is  legally  responsible,  if  not  by  his  personal  anthoiity, 
when  that  authority  ought  to  have  been  interposed  in  order  to  pre> 
vent  it 

This  exhausts  the  case.  In  the  defences  he  has  tendered  L*.20; 
and  if  you  are  of  opinion  that  this  defender  was  in  no  respect  ^p- 
swerable  for  these  proceedings,  that  they  were  done  without  his 
authority,  that  they  were  merely  the  act  of  the  messenger,  for  wUck 
he  is  not  accountable,  although  I  have  told  you  the  law  is  different^ 
then  of  course  you  will  find  for  the  defender ;  or  if  you  think  that, 
in  the  circumstances,  either  he  or  the  messenger  were  entitled  to 
put  the  warrant  in  execution,  you  will  also  find  for  the  defender. 
But  i^  on  the  other  hand,  you  think  he  is  so  responsible,  that  the 
proceedings  were  illegal,  and  tiiat  the  messenger  had  no  riglit  to 
execute  for  these  expenses,  as  I  have  humbly  pointed  out  to  yoo, 
then  you  will  find  for  the  pursuer;  and  having  so  found,  yoa  will 
determine  the  amount  of  solatium  he  is  to  receive.  It  is  fitting  I 
should  tell  yon  this,  that  having  tendered  L.t20,  if  you  don't  find  a 
sum  exceeding  that,  he  will  be  turned  out  of  Court  without  pay* 
ment  of  his  expenses.  If,  however,  you  think  the  injury  entitks 
him  to  a  larger  sum,  then  you  will  fix  on  such  sum  as  you  think 
fitting,  considering  the  situation  of  both  the  parties. 
Verdict  for  pursuer,  damages,  L.200. 


Where  specific      In  the  course  of  the  above  trial,  Graham  Bell,  in  opening, 
^"^*g^[^""^ proceeding  to  prove  that  the  warrant  of  the  Justices  was  a  prioii 
on  record,  not  illegal,  in  respcct  there  had  been  no  affidavit  by  the  collector  or  over- 
SS^thcnT    ^^^^  ^  terms  of  the  statute  above  quoted,  when  he  was  intermpt- 
bowever  broftd  ed  by  the  Dean  of  Faculty^  who  objected,  that  this  ground  of  chal- 
J^ue!"°'  °^  *^*lenge  had  not  been  laid  in  the  summons,  or  at  least  had  not  been 
specifically  set  forth  as  matter  of  fact  on  record,  and  was  thus  sur- 
prise.   Rutherfurdf  in  reply,  contended,  that  the  terms  of  the  issue 
were  broad  enough  to  include  every  objection  to  the  warrant.    Ob- 
jection sustained. 


Lord  Ordlnmry,  limcreiff.      For  Pursuers,  Itmikerfkrdf  Qrakam  Bell, 
Benny,  W.  S.  For  Defenders,  Dean  tfFac,  (Hope^J  MiBer. 

Jo,  Meeky  W.  S.         Mr  Russeti,  Cierk. 


Agent,  Wm. 


R. 


I 
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SECOND  DIVISION. 

No.  XIII.  2\stJuhj  1835. 

GUNN 
(igainst 

GOODALL,  &c. 

(Before  Lord  Meadowbank  and  a  Common  Jury). 

Master  and  Servant.  —  Apprentice.  —  Process. — A  master 
found  entitled  to  damages  for  loss  of  service  by  the  desertion  of  his 
apprentice* 

Pursuer  not  allowed  to  lead  evidence  of  the  defender's  habits  and 
conduct  out  of  the  shop. 

This  was  an  action  at  the  instance  of  a  painter  and  glazier  against  Narrative. 
his  apprentice  and  his  cautioner,  for  breach  of  indenture  by  desert- 
ing his  service.  The  defence  was  a  justification,  on  the  ground  of 
haish  and  cruel  treatment  by  the  pursuer^s  son.  It  appeared  in 
evidence,  on  the  part  of  the  pursuer,  that  Goodall  was  bound  ap- 
prentice for  five  years,  from  March  1 83 1.  He  was  to  receive,  as 
wages,  4s.  a-week  during  the  first  and  second  years ;  5s.  a-week 
for  the  third  year ;  and  6s.  a-week' for  the  two  last  years.  He  soon 
fell  into  habits  of  irregular  attendance,  particularly  in  the  mornings, 
and  was  found  fault  with  for  this  both  by  the  pursuer  and  his  son, 
and  some  of  the  workmen.  He  went  away  in  June  1832,  but  re- 
turned in  February  1833,  and  was  taken  back»  He  still  continued 
occasionally  negligent,  often  late,  and  sometimes  absent  a  whole 
day.  He  finally  went  away  in  May  1833,  and  never  returned. 
He  was  a  good  workman  when  attentive.  During  the  last  years 
of  an  apprenticeship,  an  apprentice  is  considered  equal  to  any  jour- 
neyman. The  value  of  an  apprentice  is  considered  about  6s.  a-week 
during  the  first  year,  and  from  8s.  to  lOs.  or  lis.  per  week  for  the 
following  years*  The  ordinary  rate  of  a  journeyman's  wages,  in 
1833^  was  from  16s.  to  18s.  a-week»  These  latter  statements  were 
made  by  persons  in  the  trade,  who  were  called  to  speak  to  the  point, 
upon  the  supposition  that  the  apprentice  was  equal  in  all  respects 
to  the  general  run.  Upon  this  data  the  pursuer's  loss,  by  the  de- 
sertion of  his  apprentice,  was  calculated  at  L.78. 

On  the  part  of  the  defenders,  it  was  stated  by  several  persons 
who  had,  for  longer  or  shorter  intervals,  been  in  the  employment 
of  Gunn,  but  who  were  not  now  in  his  service,  that  Goodall  waa 
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21  July  1835.  civil  and  obedient,  and  not  irregular  in  his  attendance;  that  yonng 
Gunn,  who  took  the  chief  management  in  ISSS,  used  him  ill,  spoke 
harshly  and  offensively  to  him,  holding  him  ilp  to  the  contempt  of 
the  other  workmen,  and  sometimes  putting  him  to  drudgery,  and  £d 
not  seem  anxious  to  teach  him  his  trade,  and  treated  him  in  a  man* 
ner  they  had  never  seen  any  young  man  in  the  business  treated 
Young  Gunn's  conduct  was  attributed  to  bad  temper.  The  fiither, 
a  mild  man,  came  in  after  one  of  the  disputes,  and  said  he  woaU 
like  to  see  all  his  men  go  on  pleasantly,  tie  rebuked  his  son,  who 
behaved  more  gently  for  a  time.  The  defender  produced  no  e?i- 
dencd  to  rebut  the  pursuer's  evidence  as  to  value. 

The  following  were  the  issues : 

It  being  admitted,  that  by  indenture.  No.  3.  of  proceas,  dated 
13th  June  1831,  William  Ooodall,  son  of  the  defender,  was  bomid 
apprentice  to  the  pursuer  for  the  period  of  five  years  from  and  after 
the  Ist  day  of  March  1831,  and  that  the  said  defender,  under  the 
said  indenture,  entered  into  the  service  of  the  pursuer,  andtlmtflie 
defender,  Adam  Goodall,  was  cautioner  for  the  said  William  Good- 
all— 

1st)  Whether,  on  or  about  the  6th  day  of  May  1883^  in  mlatiiNi 
of  the  said  indenture,  the  said  William  Goodall  wrongfully  deserted 
his  said  service^  to  the  loss^  iojury  aiid  damage  of  the  pnrmiei^  sod 
whether  the  said  William  Gdodall,  and  the  said  Adam  Goodall, 
are  liable,  conjunctly  and  severally,  in  reparation  of  the  said  ksi» 
injury  aad  dlimage  ? 

2d,  Whether  the  defender,  Adam  Goodall,  as  cautioner  aforesaid 
under  the  said  indenture,  is  indebted  and  resting  owing  to  the  pu^ 
suer  in  the  sum  of  L.20,  or  any  part  thereof,  as  the  penalty  ooder 
the  said  indenture  ?•  Or,. 

Whether,  between  the  4th  day  of  February  and  the  6lh  day  «f 
May  1833^  the  pursuer  agreed  to  pass*  from  the  aaid  indentore^  sod 
allow  die  said  WUliiUn  Ooodall  to  leave  his  said  service  ? 


Judge*8 
Charge! 


LoED  Meadowbank  eharyed  the  Jury  osJbBMsf  Von  tee  itsH 
forth  as  admitted)  that)  by  a  certain  indentikre}  the  drfeilder  was  hmmd 
apprentice  to  the  pursuer;  and  the  matter  put  in  islueis  thia:  {Bm 
Lordship  read  the  issue.)  This  case  has  been  represenied.  to  you  ss 
one  where  the  defender  is  on  the  poor^s  roll,  and  that  he  is  brov|^ 
here  by  the  pursuer  under  such  cireumslandes^  to  answer  £>r  the 
boy  of  another  person^  and  to  be  sttbjeeted  to  recovery  of  a  peaallj 
under  such  indenture.  His  obligatien  ishow^ver  not  the  leas  bind- 
ing. It  is  quite  clear,  en  the  one  hand,  that  you  are  bound  to  esa* 
Sider,  that  it  would  be  injurious  to  seeiety  for  a  aK>meat  la  enter- 
tain the  idea,  that  a  party  who  enters  into  an  indenture  is  not  booad 
strictly  to  adhere  to  it,  and  in  no  respect  to  avoid  conforming  to  iti 
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tevaOy  witboul  a  good  {tod  sufficient  cause.     Or  to  suppose,  that  if  2t  July  1835. 
lie  does  80  without  such  cause,  the  master  is  not  entitled  to  recover    ^"^y^^ 
damage  either  from  the  apprentice  himself,  if  he  can  get  hold  of  him,  ooodaU,  &c. 

orfromthepersoa  who  is  bound  along  with  him.  On  the  other  hand,     

it  is  clear,  that  when  the  master  engages  the  apprentice,  he  under-  ^^^J^l 
takes  not  to  opprsss  him,  to  take  oare  that  he  is  not  misused ;  and 
he  is  bound  to  give  him  all  the  advantages  of  being  taught  the  trade 
in  contemplation  of  the  parties  at  the  time  the  indenture  is  entered 
into.  You  will  remember,  that  the  argument,  that  the  master  had 
agreed  to  dispense  with  the  indenture  during  the  course  of  it,  is 
given  up.  One  witness  spoke  to  this,  but  his  evidence  is  imperfect. 
The  party  don't  insist  on  it ;  and  therefore  the  question  just  comes  to 
this,  whether  the  boy  wrongfully  and  improperly  abandoned  the  ser- 
vice in  which  he  had  engaged  during  the  full  period  of  five  years. 
.We  have  nothing  to  do  with  the  first  part  of  the  service,  which  it 
is  said  was  abandoned ;  it  is  given  up  by  the  other  side ;  by  taking 
him  back  he  pardoned  him,  and  there  is  no  more  to  be  said  about 
it  The  matter  for  you  to  consider  is,  whether  there  was  sufficient 
ground  for  leaving  his  service  on  the  6th  May  1883;  and  this  is  a 
question  for  you,  and.  you  alone  to  determine.  Witnesses  have 
been  adduced  on  both  sides.  Those  adduced  by  the  pursuer  were 
principally  persona  who  are  in  his  service  :  they  are  not  on  that  ac- 
count by  any  means  less  entitled  to  credit  than  those  on  the  other 
aide.  It  is  your  business  to  attend  to  the  statements  of  both.  (His 
Lordship  here  went  over  the  evidence.)  That  is  the  whole  evi- 
dence, and  il  is  for  you  to  say  to  which  you  will  give  most  credence. 
The  first  witnesses  say  they  saw  no  maltreatment  There  are  three 
on  the  other  side,  who  positively  swear  to  substantive  acts  of  mal- 
treatment. You  are  next  to  consider,  whether  the  maltreatment 
was  sufficient  to  authorise  the  boy  going  off  in  the  way  he  did.  It 
is  not  every  angry  word  which  a  boy  gets  from  his  master,  or 
the  overseer  of  his  master,  which  will  entitle  him  to  break  his  in- 
denture. But  of  course  if  he  receives  excessive  maltreatment,  if 
lie  is.  not  taught  any  thing,  if  the  master  takes  no  care  of  him,  that 
i$  anothef  question.;  I  woubl  say  tiwn,  that  thpe  boy  would  be 
entitled  to  take  the  proper  stepa  to.  get  free  from  his  engagement. 
it  is  eatireiy  for  you  to  say^  whether  in  this  ease  the  quantum  of 
bad  treatment  was  saoh,  if  it  was  so  uniform,  so  invariable,  so  con^ 
atanty  that  the  boy  was  eatitled  to  say  he  got  no  benefit,  and  the 
Httster  having  foorfoited  faia  obligatien,  the  correq)ondiag  obtigataon 
ea  tlie  part  of  the  boy  had  also  fallen*  How  be  should  take  advan-* 
tage  of  this  is  not  »atter  for  your  consideratfon  at  all.  The 
afDouat  of  the  damages  is  what  you  are  to  determine ;  and  no  doubt 
if  you  are  of  opinion  that  the  boy  did  improperly  break  his  indea- 

2p2 
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21  July  1835.  ture,  some  damages  are  due.     But  you  yourselves  will  judge  of 

'"'^V^^    the  amount,  haying  heard  the  character  of  the  boy,  and  wliat  is 

Guodaii  &c.   ^^^^  generally  by  the  witnesses,  and  also  by  those  who  spoke  to 

the  rate  of  wages,  though  of  course  yoa  will  keep  in  yiew  that 

their  opinion  was  given  hypothetically,  and  under  the  qualification 

of  a  person  of  ordinary  good  conduct  being  in  their  contemplation  at 

the  time. 

Verdict  for  pursuer,  damages  L.40. 

Counsel  for  Pursuer,  P.  Robertson  and  A,  Lothian.  Agent,  R.  Lockhart.  Coun- 
sel for  Defenders,  Jnderson  and  G.  Skene.  Agent,  Ro.  Gilmour,  Mr  RutteBt 
Clerk. 


Pursuer  Dotal-  In  the  course  of  the  above  trial,  the  pursuer  was  stopped  when  pio- 
ev7dence  ortbe  <^6C<li>^g  ^  ^^^^  evidence  of  the  defender's  habits  and  conduct  when 

defender's  ha-    out  of  the  shop. 
bits  and  con- 
duct out  of  the                                                         ——__— 
shop.  


SJSCOND  DIVISION, 

No.  XIV.  29th  Jubf  1835. 

WILLIAM  TORRANCE 
against 

LEAF,  COLES,  SON  and  Compaky,  and  JAMES  TURN- 

BULL. 

(Before  Lord  Moncreiff  and  a  Common  Jury.) 

Slander.— Ctrcum^onee^  in  whidi^  in  a  privileged  eate^  it  wa$/mmd 
there  was  no  proof  of  malice. 

The  issues  in  this  case  having  been  adjusted  in  terms  of  the  judg- 
ment of  the  Second  Division,  as  reported  21st  November  1834i 
the  cause  now  came  on  for  trial.     The  issues  were  as  follows : 
Issues.  1.  Whether,  on  or  about  the  16th  day  of  February  1832,  the 

defenders.  Leaf,  Coles  and  Company,  did  write  and  tranamit,  or 
cause  to  be  written  and  transmitted,  to  the  other  defender,  James 
Turnbull,  accountant  in  Glasgow,  a  letter,  containing  the  follow- 
ing words,  or  Words  to  the  iollowing  effect,  according  to  the  mean- 
ing herein  after  set  forth,  viz.  <  We.  consider  the  conduct  of  Toes 
^  ranee'  (meaning  the  pursuer)  ^  has  been  so  exceedingly  bad,'  (mean- 
ing thereby  so  bad  and  dishonest  as  a  trader,}  <  that  the  crediton 
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*  cannot  with  propriety  come  to  any  settlement  short  of  seques-  S9  July  1835. 

*  tration.  We  think  him  a  very  proper  person  to  be  made  an  ex-  ^'•^"v*^ 
'  ample  of/ — (meaning  thereby  an  example  of  as  a  fraudulent  in-  i^^  coi^ 
solyent,) — '  and  we  do  not  see  any  other  mode  of  punishing  him  than  Son  and  Co. 

*  by  making  him  a  bankrupt,  and  keeping  him  without  his  certifi-    ^' 

*  cate,'  (meaning  thereby  that  he  was  a  fit  object  for,  and  deserving  issues, 
of  punishment  as  a  fraudulent  insolvent.)   <  From  all  that  we  heard 

f  of  this  transaction,  we  are  of  opinion  that  you  have  not  been  well 
'  used ;  and  in  justice  to  your  professional  character,  we  feel  our- 

*  selves  called  upon  to  state,  that  your  proceedings  in  this  affair  of 
'  Torrance  have  our  decided  approbation  ;  and  acting  upon  the  ge-^ 
^  neral  instructions  we  have  always  given  you  in  matters  of  insoi- 

*  vency  in  Glasgow  and  the  neighbourhood,  we  think  that,  on  our  ac- 
^  count  alone,  you  were  perfectly  justified  in  taking  the  prompt  steps 

*  you  did ;  for  it  is  quite  clear  that  if  Torrance's  system  of  selling 
( his  goods  by  auction' — (meaning  thereby  tiiat  the  pursuer  had 
been  guilty  of  dishonest  and  fraudulent  practices  as  a  trader) — <had 
^  not  been  effectually  stopped,  a  very  small  portion  of  the  property 

*  would  have  been  left  for  the  creditors :'  And  whether,  on  or  ai>out 
the  26th  day  of  March  1S32,  the  defender,  James  Turnbull,  dieting 
under  the  direction  or  authority  of  the  said  Leaf,  Coles  and  Com- 
pany, did  write  and  transmit,  or  cause  to  be  written  and  transmit* 
ed,  to  all  or  any  of  the  creditors  of  the  pursuer,  a  copy  or  copies 
of  all  or  any  part  of  the  said  letter,  containing  all  or  any  of  the 
words  aforesaid,  according  to  the  meaning  herein  before  set  forth ; 
and  whether  the  whole,  or  any  part  of  the  said  words,  are  of  and 
concerning  the  pursuer,  and  are  frdse,  malicious  and  calumnious; 
and  to  the  injury  and  damage  of  the  pursuer  ? 

2.  Whether,  on  or  about  the  26th  day  of  March  18d2,  the  de<^ 
fender,  James  Turnbull,  did  write  and  transmit,  or  cause  to  be  writ* 
ten  and  transmitted,  to  all  or  any  of  the  creditors  of  the  pursuer, 
a  copy  or  copies  of  all  or  any  part  of  the  letter  first  aforesaid,  dated 
16th  February  1882,  containing  all  or  any  of  the  words  aforesaid, 
according  to  the  meaning  herein-before  set  forth:  And  whether 
the  whole,  or  any  part  of  the  words  so  written  and  transmitted,  or 
Imy  part  thereof,  are  of  and  concerning  the  pursuer,  and  are  false, 
malicious  and  calumnious,  and  to  the  injury  and  damage  of  the 
pursuer  ? 

3.  Whether,  ou  or  about  the  30th  day  of  March  1832,  the  de^ 
fenders.  Leaf,  Coles  and  Company,  did  write  and  transmit,  or  cause 
to  be  written  and  transmitted,  to  Messrs  Henry  Brooke  and  Sons 
oi  Huddersfield,  a  letter,  containing  the  following  words,  or  words 
to  the  following  effect,  according  to  the  meaning  herein  after  set 
forth,  viz.  <  Gentlemen,  We  are  favoured  with  your  letter,  dated 
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Tofrance  «. 
LMif»  Co1m» 
Son  and  Co. 
&c. 

•^^^^■^^ 

Issues. 


the  37  th  instant;  and  we  are  exceedingly  sorry  we  cannot  compljf 
with  yonr  request  of  acceding  to  the  proposed  compaction  offered 
by  William  Torrance  of  Glasgow.  In  this,  as  in  all  cases  of  ib'* 
solvency,  we  tare  guided  entirely  by  the  conduct  of  the  party ;  and 
we  presume  you  are  not  fully  acquainted  with  the  circnmstanoes 
which  QQcurred  before  the  failnre,  or  we  think  yon  wonU  not  wiU^ 
ingly  allow  Torranioe.  to  eso^>e  punishment,' — (meaning  theieby 
the  punishment  merited  by  a  fraudulent  insolTent  or  faanknipt) 
In  the  month  of  October  last  he  came  to  London  for  the  purpose 
of  purchasing  goods.  He  bought  nearly  L«500  of  us,  and  alao  td 
a  considerable  extent  of  two  or  three  other  houses  here,  and  im- 
mediately upon  his  arrival  in  Gla^ow  he  sent  a  large  portion  of 
these  goods  to  the  auction  nmrt,  and  disposed  of  them  at  any  priees 
they  would  fetch,' — (meaning  thereby  that  be  had  been  guilty  of 
dishonest  and  fmudulent  pmctices  as  a  trader.)  *  Frottt  an  InTcsfr 
gation  of  his  affidrs  it  is  pretty  certain  that,  at  the  time  he  par* 
chased  these  goods,  he  not  only  was  well  aware  that  he  was  i»r 
solvent,  but  that  he  never  could  pay  £Dr  them^  The  system  of  seUiBg 
goods  by  public  auction  appears  to  be  gaining  ground  very  mneh  in 
Scotland ;  and  we  are  determined,  whenever  we  make  a  bnd  debt 
with  a  man  who  is  guilty  of  sueh  a  praotice,'-^(meaning  thereby 
a  dishonest  or  fraudulent'  practice,  which  they  imputed  to  die  pur- 
suer, )*—^we  will  make  an  example  of  him,'<-*(meiming  thereby  tbat 
the  pursuer  was  a  fit  object  for  making  an  example  of  as  a  fraoda* 
lent  trader,) — <  which  can  only  be  dene  effectually  by  mahiog  a 

*  bankrupt  of  him,  and  keeping  him  without  his  certificate,     ia 

<  pursuing  this  course  with  Torrance  we  <!onsider  that  we  are  oaly 
^  doing  justice  to  ourselves,  and  protecting  the  Interests  of  our  nuaie^ 
^  reus  customers  in  Glasgow,  who  mean  to  pay  us  twenty  sUUn^ 

<  in  the  pound.    Looking  at  this  ^ase  alone,  we  may  peihaps  kM 

*  a  few  pence  in  the  pound,  but  we  feel  compelled  to  take  a  vmrs 

<  extensive  view,  and  to  act  upon  a  principle  which  will  have  tiie 

<  effect  of  deterring  such  characters  as  Torrance' — ^meaning  thereby 
that  the  pursuer  was  a  bad  character  as  a  trader,  in*  respect  ef 
his  dishonest  and  fraudulent  practices) — *  from  coming  to  as;  for 

<  we  feel  convinced  it  is  only  the  ease  with  which  these  fraodalent 

*  in8olvents'-^(meaning  thereby  that  the  pursuer  was  a  fiamliileat 
insolvent) — ^  get  over  their  difficulties  that  increases  the  number  af 

*  failures  :* — ^And  whether  the  whole  or  any  part  of  the  above 
words  are  of  and  concernmg  the  pursuer,  and  are  false,  mafidoal 
and  calumnlotts,  and  to  the  injury  and  damage  of  the  pwrsner? 

4.  Whether,  on  or  about  the  30th  day  of  March,  or  on  or  abont 
the  8d  day  of  April  1832,  the  said  LetdT,  Coles  add  CompaDy» 
defenders,  did  write  and  transmit,  or  cause  to  be  written  and  tfaos* 
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mittedy  to  the  defender,  James  TiimboU,  and  to  Edward  Railton,  SO  July  1835; 
agent  in  Glasgow,  0t  either  of  tbem,  a  copy  or  copies  of  all  or  any    ^•^v*^ 
part  of  the.letter  last  aforesaid,  dated  80tb  Mareh  1869,  cdntaiotog  J^^lil;^ 
all  or  any  of  the  words  aforesaid,  according  to  the  meantn^  herein  Som  a«d  Co^ 
before  set  forth ;  and  whether  the  whole  or  any  part  of  the  words  ^^ 
ao  written  and  transmitted,  or  toy  part  theiteof,  are  of  mod  eonoeirn-  issues. 
iog  the  pmrsner,  and  are  fidse,  malioions  and  calosmious,  ilnd  to  the 
injory  and  damage  of  the  porsner  ? 

&  Whether,  on  or  abont  the  7th  April  1888,  the  said  defender, 
James  TurnboU,  did  write  and  transmit,  or  eanae  %o  be  written 
and  transmitted,  to  ril  or  any  of  l^e  creditors  of  the  porsner,  a  copy 
or  copies  irf  all  or  any  part  of  the  letter  aforesaid,  dated  SDth 
March  1839,  containing  all  or  any  of  the  words  aforesaid^  accord-* 
ing  to  the  meaning  herein  before  set  forth ;  and  whether  the  whole, 
er  any  part  of  the  words  so  trritteb  and  transmitted,  or  any  part 
thereof,  are  of  and  concerning  the  purstler^  and  are  false,  malicious 
and  calomnions,  and  to  the  ii^ury  and  damage  of  the  pursuer  ? 
•  The  damages  were  hiid  at  L.1000* 

'  The  pursuer  rested  his  case  almost  entirely  on  doeuraeotary  eri*  Siatement  of 

denoe,  consbting,  besides  the  letters  in  the  issues,  principally  of  a 

eorrespondenoe  between  the  two  defenders  in  regard  to  Torrance's 

aflSdnk    In  some  of  his  letters,  Tumbnll  expressed  considerable 

anjuety  to  obtain  the  trusteeship  on  Torrance's  estate;  and  he  also 

tapressed  himself  as  not  well  used  by  him,  and  desired  Messrs 

L^f's  influence  and  recommendadon  for  the  purpose  of  enabling 

him  to  obtain  the  trusteeship.     The  pursuer  endeavoured  to  make 

out  that  the  insinuationa  against  Torrance  were  got  up  for  the  pnr«. 

pose  of  affordmg  ground  for  refusing  to  accede  to  a  c6mpesitioB, 

and  that  the  defenders  were  in  league  to  traduce  the  character  of 

the  pursuer,  and  were  not  actuated  by  a  sense  of  duty.     It  did  not 

appear  from  the  correspondence  that  Turnbull  had  first  oommuni* 

eated  the  actings  of  Torrance  to  Leaf  and  Company,  bnt,  on  the 

contrary,  they  were  the  first  to  mention  it  in  their  letter  to  him ; 

and  although  Turnbull  cordially  concurred  with  them  in  their  in* 

tendon  to  adopt  strong  measures  against  Torrance,  there  were  no 

expressions  indicative  of  personal  resentment  to  Torrance.     The 

pursuer  called  three  witnesses,  a  creditor  on  Torrance's  estate,  Ed*' 

ward  Railton,  mentioned  in  the  issue,  who  had  been  employed  by 

the  creditors  to  investigate  the  bankrupt's  affairs,  and  an  auctioneer 

in  Glasgow.     The  result  of  this  testimony  shewed  that  Torrance 

bad  actually  made  sales,  by  auction,  in  the  manner  alluded  to.in  the 

issue ;  but  it  was  stated  by  Railton  that  he  had  satisfoctorily  ac* 

counted  for  the  proceeds.    The  pursuer  made  it  a  point,  in  his  case 

against  Turnbull,  that  he  had,  on  the  part  of  anodier  creditor,  for 
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29  July  1835.  whom  be  acted,  concurred  in  the  resolutions  of  the  creditors,  and 
""^•^y^    accepted  the  composition  offered,  while  he  did  not  immediatelj 
Lea?°Coie8     communicate  to  Leaf  and  Company  the  said  resolutions.     The  de- 
Son  and  Co.    fender  led  no  evidence. 

&c. 


Judge's  Lord  Moncreiff,  in  charging  Ike  Jun/y  stated^  That  the  case 

Charge.         resolved  into  a  commentary  on  the  letters  before  dieni,  and  that 
although  a  full  commentary  had  been  made  by  the  counsel  cm  either 
side,  they  should  examine  them  for  themselves.    My  first  doty  is  to 
explain,  as  briefly  and  distinctly  as  I  can,  the  law  on  the  issnes  now 
before  you.     There  are  five  issnes :  The  first,  diird  and  fourth  relate 
to  Messrs  Leaf  and  Company,  and  the  second  and  fifth  to  Tomball, 
the  other  defender.     They  contain  a  statement,  that  certain  letters 
(two  letters)  were  written  by  Leaf  and  Company,  and  that  they 
were  by  them  put  into  circulation,  the  second  directly,  by  being 
sent  to  Messrs  Brooke,  and  the  other  indirectly,  by  being  sent  to 
their  agent,  Turnbull,  and  by  their  authority  put  into  circulation. 
The  first  thing  to  be  considered  is,  whether  letters^  containing  these 
words,  were  or  were  not  written  according  to  the  affirmative  of  the 
issues.     It  is  fully  admitted  and  proved,  that  they  were  written  by 
Leaf  and  Company,  and  the  second  sent  to  Messrs  Brooke,  and  the 
first  to  Turnbull,  and  that  they  subsequently  did  authorise  TambuQ 
by  letters  to  communicate  the  letter  to  others,  and  ultimately,  though 
not  at  first,  it  was  communicated  to  others.  We  may  pass  that  part  of 
the  issue  without  any  difficulty.  Laying  aside,  for  a  moment,  die  word 
malicious,  the  first  point  is,  whether  you  are  entitled  to  take  the  aver- 
ments in  these  letters  to  be  false,  and  to  the  injury  and  dams^  of  die 
pursuer.     The  Dean  of  Faculty  alluded  to  there  not  being  what  is 
technically  called  a  justification,  that  is,  an  undertaking  by  the  de- 
fenders to  prove  that  all  that  is  asserted  in  the  supposed  libel  is  con- 
sistent with  truth.    The  defender  does  not  undertake  to  prove  the 
truth  of  all  that  is  in  the  issues,  more  especially  the  inuendcw ;  but 
that  is  not  of  importance.     It  is  for  you  to  consider  the  things  as- 
serted in  the  letters,  and  the  facts  out  of  which  the  statement  grew^ 
and  to  say  whether  or  not  the  statement  was  made  on  fidr  and  pro- 
bable grounds,  and  in  the  exercise  of  a  legal  right,  or  was  altogether 
without  foundation,  and  merely  arose  from  malice  or  ill-will,  and 
for  the  purpose  of  injuring  the  other  party.     This  leads  me  now  to 
notice  the  insertion  of  the  word  malicious  in  all  these  issues,  which 
is  not  the  case  in  an  ordinary  action  of  damages  for  slander,    if 
Leaf  and  Company  had  simply  circulated  this  statement,  if  thei% 
had  been  no  sequestration,  nothing  which  entitled  them  to  inteifiere^ 
and  they  had  so  circulated  a  statement  in  Glasgow,  or  pnblisked  in 
a  iiewspaper,  and  had  not  undertaken  to  prove  the  truth  of  it,  the 
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law  would  not  have  compelled  the  other  party  to- prove  malice,  but  29  July  1335. 
it  would  have  been  inferred,  from  the  calumnious  nature  of  it  under    ^^^V^*^ 
such  circumstances.     This,  however,  is  a  case  of  a  different  descrip-  i^r  coieJ, 
tion,  and  is  distinguished  by  being  what  is  called  a  privileged  case.  Son  and  Co. 

There  are  privileges  of  different  orders,  e.  g.  there  is  the  privilege     ' 

of  Parliament,  which  is  absolute,  and  cannot  be  the  subject  of  an  Judge's 
action  at  all,  whether  there  is  an  averment  of  malice  or  not  There 
may  be  other  examples  of  the  same  thing.  There  is  another  class 
of  cases  which  are  privileged  in  a  different  sense,  to  this  effect,  that 
a  party  being  in  the  discharge  of  a  right  or  duty,  although  he  make 
statements  which  may  be  injurious  to  another  party,  and  though  he 
may  not  undertake  substantively  to  prove  that  all  he  has  said  is  true, 
cannot  be  brought  into  Court,  unless  the  pursuer  undertake  to  prove 
that  it  is  not  only  to  his  injury,  and  fedsely,  but  that  it  has  been  done 
malioiously.  I  shall  not  trouble  you  with  further  observations  on 
this  point,  but  shall  just  read  to  you  a  passage  from  the  direction  of 
the  Lord  Chief-Commissioner,  in  a  case  of  Maclean  v.  Eraser,  (19th 
May  162S,  3.  Mur.  358).  This  was  the  case  of  a  clergyman,  who 
was  considered  to  have  a  privilege  from  his  situation :  The  nature  of 
the  case  is  not  of  any  importance.  His  Lordship  there  says :  ^  Ac- 
*  tions  of  slander  may  be  considered  as  of  two  kinds — either  the  de- 

<  fender  has,  or  he  has  not,  a  right  to  speak  of  the  pursuer.    If  he  has 

<  not,  then  he  is  liable  if  the  accusation  is  false.  If  he  has  the  right, 
^  then  he  is  protected,  unless  he  maliciously  makes  the  accusation. 
«  In  the  first  case  it  is  not  necessary  to  state  malice,  as  it  is  suffi- 
'  cient  if  fiilsehood  and  injury  is  proved ;  but  in  the  second,  malice 

<  must  be  stated  and  proved,  as  it  is  the  ground  of  the  action.     Whe- 

<  ther  a  case  falls  within  the  one  class  or  the  other  is  a  question  for 
^  the  Court;  but  whether  malice  is  proved  rests  entirely  with  the 

<  jury.'  I  think  the  disUnction  is  drawn  in  a  few  words  very  dis- 
tinctly in  that  charge.  If  a  person  is  so  situated  that  he  has  a  right 
to  speak,  if  he  is  called  on  to  do  so,  then  it  is  a  protected  case,  and 
malice  must  be  proved.  I  could  read  other  passages  to  the  same 
effect,  but  this  is  so  distinct  I  need  not  go  further.  In  the  present 
case,  the  precise  question  was  before  the  Court  at  the  proper  time; 
that  they  might  determine  at  once  whether  the  case  was  privileged 
or  not,  whether  it  was  a  case  in  which  the  pursuer  must  make  out 
nwlice  as  the  foundation  of  his  action.  If  you  examine  the  sum- 
mons you  will  find  that  the  pursuer  did  aver  malice,  no  doubt  being 
aware  of  the  danger  of  laying  his  summons  otherwise ;  but  being 
aware  also  of  the  difficulty  of  making  it  out,  the  pursuer  endea- 
voured to  withdraw  the  word  when  he  came  to  prepare  the  issue, 
and  he  accordingly  demanded  an  issue  without  the  word  being  in  it. 
In  consequence  of  that,  I,  as  Lord  Ordinary,  after  the  matter  was 
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Son  and  Co* 
&c. 

Judge's 
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M  July  1885.  ftUly  argued,  thought  proper  that  tfai»  (^rms  of  the  ittues  ahouM  be 

Bubmitted  to  th^  Court)  aod  the  cauflo  wfts  reported  for  that  purpoas. 

It  was  then  fully  considered ;  there  ar^  two  repmrta  of  die  prooeed*- 

ings,  from  both  of  which  it  appears'  that  all  th^  Judged  were  of  <^ 

nion  that  the  case  was  privileged,  and  that  the  pursuer  muat  take  an 

issue  with  the  word  asalicioiisly  in  it     His  Lordship  then  fcad  the 

tpeechea  of  Lord  Meadowbank  and  this  Lord  Justiee^Cleik.     The 

Court  having  thus  determined  that  the  case  ia  priTileged,  ywt  mmi 

be  satisfied  not  only  that  the  words  are  of  and  cooeeniing  the  por»- 

suer,  and  fcdae,  and  to  his  injury  and  damage^  but  also  that  they  aie 

maliciouSi   You  see  the  Lord  Chief-CoBBmissioner  says  that  oaaliee  ii 

the  foundation  of  the  action^  That  being  the  question  before  yoo,  the 

effect  of  it  legally  is,  that  while  in  other  cases  yon  infer  mafice,  is  a 

case  of  privilege,  where  a  party  has  a  right  to  speak  of  another,  yba  da 

not  presume  malice  from  the  nature  of  the  words  or  of  the  injury,  bat 

it  must  be  proved  to  your  satisfaction  as  a  substantive  £act:  you  most 

be  convinced  the  thing  was  done,  not  in  the  ezereise  of  a  right 

and  duty,  but  purely  from  a  malicious  intention,  and  {6t  the  poipoae 

of  injury,  and  for  no  other  purpose.   The  question  howeyer  ramaiDi^ 

what  is  to  be  considered  as  proper  evidence  of  malice  ?  This  pciat 

was  fully  discussed  in  a  case  between  two  persons  of  reqiectability, 

Hamilton  v.  Hope,  (27th  March  1826,  4.  Murr.)   Undoubtedly  ia 

tbiit  ease  there  was  a.  serious  slander,  in  consequence  of  which  da^ 

mages  were  sought,  and  it  was  put  on  the  pursuer  to  prove  nalice. 

The  Lord  Chief*  Commissioner  was  thought,  on  the  first  trial,  ta 

have  left  the  question  of  privilege  ambiguous,  which  he  never  in» 

tended,  because  he  says  the  contrary  in  the  previous  eaae  of  Faaer. 

B4t  there  was  a  new  trial,  in  which  the  direction  is  given  in  this 

w*y :  After  stating  that  malice  must  be  proved,  his  Lerdahip  aayi^ 

The  first  question  i%  what  is  the  nature  of  the  evidence  by 

which  a  jury  is  to  be  satisfied  ?  And|  second,  what  does  law  hold 

to  be  malice  ?  On  the  first,  it  is  not  necessary  that  there  ahooU 

be  proof  of  extrinsic  faucts,  to  induce  you  to  conclude  that  it  wis 

malicious.     It  is  sufficient  if  you  are  satisfied  of  it  from  the  natare 

of  the  words  and  the  concomitant  circumstances.     This  is  qaits 

sufficient,  without  any  proof  of  previous  declarations  of  oaaliee  or 

rooted  enmity.    Malice^  in  law,  does  not  consist  of  a  rooted  and 

fixed  resentment,  but  in  a  desire  to  injure;  and,  La  diia  case^ 

where  there  is  no  extrinsic  evidence,  the  question  ia,  whether 

malice  is  to  be  inferred  from  the  whole  circumstances.   In  the  issuer 

the  words  are  laid  as  matidotaly  used ;  and  this  must  be  under 

your  consideration,  as  it  takes  it  out  of  the  ordinary  case  of  slander, 

and  constitutes  what,  in  modern  language,  js  termed  a  privileged 

case.     There  are  various  degrees  of  this  privilege*     In  some  it 
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^  is  absolate ;  and  there  the  Court  must  direct  a  verdict  for  the  de-  29  July  183& 

*  fender,  the  party  not  being  responsible.     In  some,  from  the  na-     ^**v*^ 

*  ture  of  the  act,  and  the  enactment  of  the  statute  under  which  the  ^^^  coies, 
^  action  is  brought,  a  party  can  only  recover  on  proof  of  express  Son  and  Co. 

*  malice.     In  others,  the  protection  is  not  absolute,  but  only  if  the     j 

*  matter  is  pertinent  to  the  subject,  as  in  the  case  of  a  counsel  con-  Judge's 

*  ducting  a  cause ;  but  in  all  of  them  malice  is  laid.     Malice  here  ^^^6^ 

<  does  not  mean  a  fixed,  rooted  state  of  resentment,  by  the  one 

<  party  against  the  other,  but  that  state  of  mind  which  leads  the 
^  party  to  act,  not  from  a  view  of  duty,  but  of  injury.     This  malice 

<  may  have  existed  privately ;  but  the  question  is,  whether,  at  the 

<  time  the  words  were  uttered,  they  were  used  with  a  mind  to  in- 

*  jure,  or  in  performance  of  a  duty  ?' 

Now,  this  must  be  understood  with  reference  to  each  case  by  itself; 
and  the  question  before  you,  as  to  what  is  sufficient  evidence  of  ma- 
lice, stands  in  this  way :  These  parties.  Leaf  and  Company,  were 
creditors  of  a  person  who  became  bankrupt ;  and  the  question  is, 
whether  these  letters  were  written  bona  fide,  with  reference  to  the 
rights  vested  in  Leaf  and  Company,  or  whether  they  were  written 
for  the  deliberate  purpose  of  maliciously  injuring  this  pursuer,  in- 
dependent of  the  matter  on  which  these  parties  had  a  clear  right 
to  speak.  His  Lordship  then  went  into  a  minute  detail  of  the  cir- 
cumstances, and  situation,  and  actings  of  all  the  parties,  as  appear- 
ing from  the  correspondence  and  other  evidence,  and  left  it  to  the 
jury  to  say,  whether  malice  was  proved  against  both,  or  either  of  the 
defenders,  as  the  case  of  each  was  distinguishable.  His  Lordship 
further  observed,  I  should  not  deal  candidly  with  you  if  I  did  not 
say,  that  it  does  not  appear  to  me  malice  has  been  proved.  It  is 
my  duty  further  to  state  that  L.1000  is  most  extravagant.  It  is 
impossible  to  look  at  that  The  practice  in  this  respect  here  has 
differed  from  that  in  England,  where  they  state  nearly  the  sum 
they  expect  to  get,  and  don't  think  of  large  sums.  You  are  the 
judges  of  the  quantum ;  but  in  all  such  cases  you  should  be  tem- 
perate, and  not  make  that  which  is  intended  to  be  a  reparation  to 
the  one  party,  the  cause  of  producing  serious  mischief  to  the  other. 
You  wilt  judge  for  yourselves  what  damages,  if  any,  are  due;  but 
unless  you  are  satisfied  that  malice  has  been  proved,  you  must  find 
a  verdict  for  the  defender. 

Verdict  for  the  defenders  on  all  the  issues. 

For  Pursuers,  Dean  ofFac.  f  Mope, J  and  Paterson*  Agent,  Chas.  Fisher, 

For  Defenders,  Rutherfurd,  A*  McNeill,  Agents,  Campbell  4;  U*DowqIU 

Mr  Russell,  Clerk. 
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PETER  MACLEOD 

against 

ARCHIBALD  BUCHANAN  and  HAMILTON  ROSE. 

Administration  of  Justice. — Process-Criminal. — Wrong* 
•  ous  Imprisonment.  — -  /»  a  petition  to  t/u  Jtuticesy  under  the 
6.  Geo.  IV*  c»  129,  for  warrant  de  piano  to  apprehend  a  party  for 
trial  under  the  statute,  and  the  party  being  convicted  and  imprisoned^ 
the  Court  suspended  the  warrant  simplicitery  in  respect,  (1.)  7%a< 
the  warrant  of  apprehension  was  signed  only  by  one  Justice;  andf 
(2.)  That  a  mere,  copy  of  the  sentence,  engrossed  in  a  letter  addressed 
by  the  Justice  of  Peace  Clerk  to  the  Magistrates  and  keepers  of  the 
jail,  was  alone  put  into  the  hands  of  the  Jailor^  and  was  not  a  suffix 
cient  legal  warrant  of  incarceration. 

By  Act  6.  Geo.  IV.  cap.  129,  repealiiig  the  combination  laws,  it  is 
enacted,  under  section  3,  <  That  from  and  after  the  passing  of  this 

<  act,  if  any  person  shall  by  violence  to  the  person  or  property,  or 

<  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstruct- 

<  ing  another,  force  or  endeavour  to  force  any  journeyman,  manu- 
*  facturer,  workman,  or  other  person  hired  or  employed  in  any 

<  manufeicture,  trade,  or  business,  to  depart  from  his  hiring}^  em- 

<  ployment,  or  work,  or  to  return  his  work  before  the  same  shall  be 
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24  Jan.  1835. 


IMacleod  v. 
Buchanan  and 
Roae. 


finished,  or  prevent  or  endeavour  to  prevent  any  joameymaD, 
manufacturer,  workman,  or  other  peraon  not  being  hired  or  em- 
ployed from  hiring  himself  to,  or  from  accepting  work  or  em- 
ployment from  any  person  or  persons :  or  if  any  person  shall  use 
or  employ  violence  to  the  person  or  property  of  another,  or  threats 
or  intimidation,  or  shall  molest  or  in  any  way  obstruct  another 
for  the  purpose  of  forcing  or  inducing  such  person  to  belong  to 
any  club  or  association,  or  to  contribute  to  any  common  fiind,  or 
to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to 
any  particular  club  or  association,  or  not  having  contributed  or 
having  refused  to  contribute  to  any  common  fund,  or  to  pay  any 
fine  or  penalty,  or  on  account  of  his  not  having  complied  or  of  hb 
refusing  to  comply  with  any  rules,  orders,  resolutions,  or  regula- 
tions made  to  obtain  an  advance  or  to  reduce  the  rate  of  wages, 
or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or  alter 
the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any 
manufacture,  trade,  or  business,  or  the  management  thereof;  or 
if  any  person  shall  by  violence  to  the  person  or  property  of  an- 
other, or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way 
obstructing  another,  force  or  endeavour  to  force  any  manu&ctnrer 
or  person  carrying  on  any  trade  or  business,  to  make  any  altera- 
tion in  his  mode  of  regulating,  managing,  conducting,  or  carrying 
on  such  manufacture,  trade,  or  business,  or  to  limit  the  number 
of  his  apprentices,  or  the  number  or  description  of  his  journey- 
men, workmen,  or  servants ;  every  person  so  offending,  or  aiding^ 
abetting,  or  assisting  therein,  being  convicted  thereof  in  manner 
herein-after  mentioned,  shall  be  imprisoned  only,  or  shall  and 
may  be  imprisoned  and  kept  to  hard  labour,  for  any  time  not  ex- 
ceeding three  calendar  months.' 
The  mode  of  enforcing  the  act  is  prescribed  by  section  7,  which 
declares,  <  That  on  complaint  and  information  on  oatb  before  any 
one  or  more  Justice  or  Justices  of  the  Peace,  of  any  offence  having 
been  committed  against  this  act,  within  his  or  their  respective 
jurisdictions,  and  within  six  calendar  months  before  such  complaint 
or  information  shall  be  made,  such  Justice  or  Justices  are  hereby 
authorised  and  required  to  summon  the  person  or  persons  chained 
with  being  an  offender  or  offenders  against  this  act,  to  appear 
before  any  two  such  Justices,  at  a  certain  time  or  place  to  be  spe- 
cified ;  and  if  any  person  or  persons  so  summoned  shall  not  appear 
according  to  such  summons,  then  such  Justices,  (proof  on  oath 
having  been  first  made  before  them  of  the  due  service  of  such 
summons  upon  such  person  or  persons,  by  delivering  the  same  to 
him  or  them  personally,  or  leaving  the  same  at  his  or  their  usual 
place  of  abode,  provided  the  same  shall  be  so  left  twenty-four 
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hours  at  the  least  before  the  time  which  shall  be  appointed  to  at-  24  Jan.  1835. 
tend  the  said  Justices  upon  such  summons,)  shall  make  and  issue    ^«<^n/^*^ 
their  warrant  or  warrants  for  apprehending  the  person  or  persona  Buchanan  and 
so  summoned,  and  not  appearing  as  aforesaid,  and  bringing  him  Rose. 
or  them  before  such  Justices ;  or  it  shall  be  lawful  for  such  Jus- 
tices, if  they  shall  think  fit,  without  issuing  any  previous  summons, 
and  instead  of  issuing  the  same,  upon  such  complaint  and  informa- 
tion as  aforesaid,  to  make  and  issue  their  warrant  or  warrants  for 
apprehending  the  person  or  persons  by  such  information  charged 
to  have  offended  against  this  act,  and  bringing  him  or  them  before 
such  Justices ;  and  upon  the  person  or  persons  complained  against 
appearing  upon  such  summons,  or  being  brought  by  virtue  of 
such  warrant  or  warrants  before  such  Justices,  or  upon  proof  on 
oath  of  such  person  or  persons  absconding,  so  that  such  warrant 
or  warrants  cannot  be  executed,  then  such  Justices  shall  and  they 
are  hereby  authorised  and  required  forthwith  to  make  inquiry 
touching  the  matters  complained  of,  and  to  examine  into  the  same 
by  the  oath  or  oaths  of  any  one  or  more  credible  person  or  per-* 
sons  as  shall  be  requisite,  and  to  hear  and  determine  the  matter 
of  every  such  complaint ;  and  upon  confession  by  the  party,  or 
proof  by  one  or  more  credible  witness  or  witnesses  upon  oath,  to 
convict  or  acquit  the  party  or  parties  against  whom  complaint 
shall  have  been  made  as  aforesaid.' 

In  December  1834,  an  application  was  presented  to  the  Justices 
of  Ayrshire,  against  Peter  Macleod  and  oUiers,  at  the  instance  of 
A.  Buchanan,  partner  of  J.  Finlay  and  Company,  Catrine  Works, 
with  concurrence  of  H.  Rose,  deputy  procurator-fiscal  of  court,  for 
the  public  interest,  founding  on  section  3.  of  6.  Geo.  IV.  c.  129 ; 
and  bearing,  that  notwithstanding  of  the  provisions  of  the  act,  up- 
wards of  200  persons,  in  the  employment  of  Finlay  and  Company, 
did  lately  join  a  trades'  union,  for  the  purpose  of  forcing  their  em-^ 
ployers  to  pay  them  a  higher  rate  of  wages ;  and,  in  consequence  of 
the  non-compliance  of  their  masters,  had  struck  work,  and  now  en- 
deavour, with  the  assistance  of  evil-disposed  persons,  by  violence,  by 
threats  and  intimidation,  and  by  molesting  and  obstructing  the  work- 
men of  the  said  company,  to  prevent  them  accepting  work,  and  from 
walking,  and  going  out  and  in  to  their  employment  The  application 
proceeds  thus ;  <  In  particular,  on  the  morning  of  Wednesday,  the 

<  17th  day  of  December  current,  or  on  some  one  or  Qther  of  the 

<  days  of  the  said  month,  prior  to  the  date  hereof,  or  of  November 

<  immediately  preceding,  and  also  in  the  evening  of  the  said  day, 

<  David  Watson,  &c.  and  Peter  Macleod  did,  time  and  place  fore« 

<  said,  as  the  work  people  were  going  into  the  mills  at  the  breakfest 
«  hour,  and  as  they  were  coming  from  the  works  in  the  evening. 
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and  on  other  occasions,  obstruct  the  said  work-people,  by  fonning 
a  considerable  crowd  around  them,  and  did  throw  dirt,  &a  at  the 
work-people,  and  strike  many  of  them,  and  did  make  use  of  threaten- 
ing and  abusive  language,  &c  for  the  purpose  of  prerenting  them 
going  on  with  and  accepting  employment,  whereby  they  hare 
each  and  all  incurred  the  penalty  imposed  by  the  act ;'  and  oim- 
dndingas  foUows :  '  May  it  therefore  please  your  Honours,  to  con- 
sider this  petition ;  to  take  the  oath  of  the  priyate  complainer  as 
required  by  law;  grant  warrant  for  apprehending  and  conrening 
the  said  offenders  before  any  two  or  more  of  your  number,  to 
answer  to  said  charge ;  and  on  the  &cts  set  fordi  being  admitted 
or  proved,  g^nt  warrant,  decern  and  ordain  the  said  offenders  to 
be  imprisoned  for  the  full  period  prescribed  by  the  act,  or  forsDch 
time  as  shall  seem  just,  to  deter  others,  &c.  According  to 
justice.       (Signed)        Archi>  Buchanan.    Hamilton  Rose, 

D.  P.  f: 

This  petition  or  application  bore  no  date.  Mr  Buchanan  also 
emitted  an  oath  of  credulity,  which  had  no  date.  A  warrant  for  the 
apprehension  of  the  offenders  was  granted  by  one  Justice.  It  is 
dated  Catrine,  18th  December  1884,  and  is  subscribed  <  Claud 

<  Alexander,  J.  P.'  The  suspender  was  accordingly  apprehended 
and  convened  before  two  Justices,  Mr  Alexander  and  Mr  Mont- 
gomerie,  who,  after  certain  procedure,  pronounced  the  following 
sentence  :  *  Be  it  remembered.  That  on  18th  day  of  December,  in 

*  the  year  1884,  in  the  fifth  year  of  his  Majesty's  reig^  P.  Madeod, 
^  &c«  are  aU  and  each  convicted  before  us,  C.  A.  and  A.  M.  two  of 

*  his  Majesty's  Justices  of  the  Peace  for  the  county  of  Ayr,  of  hav- 

<  ing,  on  Wednesday,  the  17th  day  of  December  current,  been 

<  guilty  of  using  violence  to  the  persim,  and  by  threats  and  intimi- 

*  dations,  or  at  least  aiding,  abetdi^  or  assisting,  for  the  purpose  of 

<  preventing  the  persons  employed  at  the  Catrine  Works  containing 

*  in  their  employ,  contrary  to  the  act  made  in  the  mzth  year  of  the 

*  reign  of  King  Geo.  IV,  entitled,  <  An  act,'  &c. :  And  we,  the 

<  said  Justices,  do  hereby  order  and  adjudge  each  of  the  said  James 
^  Muir,  &c.  for  their  said  offence,  to  be  committed  to  and  confin- 

<  ed  in  the  conunon  jail  of  the  said  county,  for  the  space  of  two 

<  months,  and  the  said  P.  Madeod,  &c.  for  the  space  of  six  weeks 
^  from  this  date.  Oiren  under  our  hands,  the  day  and  yev  above 
^  written*    (Signed)  Claud  Alexander,  J.  P.  Alexander  Mont- 

<  oomerie,  J.  P.'  Madeod  was  forthwith  imprisoned,  die  fol- 
lowing letter  Iiaving  been  transmitted  as  the  warrant  of  commil- 
ment.  <  Jtutice  of  Peace  Clerk's  Office^  Ayr^  18<A  Deoenther  1834. 
^  Gentlemen,  The  following  judgment  or  conviction  has  been  pio- 

<  nounced  by  Claud  Alexander  and  A.  Montgomerie,  Esquires,  tws 
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<  of  his  Majesty's  Justices  of  tbe  Peace  for  the  county  of  Ayr,  in  24  Jan.  18S5. 
^  the  petition  of  Archibald  Buchaimn,  Esq.  one  of  the  partners  of    ^-^y^  ^ 

<  Messrs  James  Finlay  and  Company,  and  manager  of  their  works  BadiaiMn  and 

<  at  Catrine,  with  concurrence  of  Hamilton  Rose,  writer  in  Gum-  Rom. 

<  nock,  deputy  procurator-fiscal  of  court,  and  of  the  said  Hamilton 

*  Rose  for  the^public  interest,  against  P.  Macleod  and  others :  <  Be 
^<  it  remembered.'     {Hsrefottaw$  copy  ofAe  above  convictunu)   And 

<  you  will  be  pleased  to  incarcerate  and  detain  the  persons  of  tbe 

<  said  Peter  Macleod,  &c.  accordingly,  and  for  the  periods  above  set 

<  forth*     I  am,'  &c«     (Signed)     <  David  Shaw,  Justice  of  Peace 

<  QgrhJ     ( Addressed)     ^  To  the  Magistrates  of  Ayr^  and  the  Keepers 

*  of  their  Tolbooth: 

Macleod  brought  a  suspension,  and  craved  liberation  on  the  fol- 
lowing grounds : 

I.  The  warrant  of  apprehension  and  procedure  were  illegal. 
Sect  7.  of  the  act  provides  two  courses  of  procedure ;  1st,  By  com- 
plaint to  one  Justice,  who  is  anthorised  to  issue  a  summons,  con- 
vening the  party  before  two  Justices,  to  answer  for  the  offence ;  or, 
2dly,  A  warrant  may  be  issued  by  two  Justices  for  the  instant  ap- 
prehension of  the  accused,  if  that  course  be  more  expedient  Here 
no  summons  was  ittued*  Instant  apprehension  was  the  course 
adopted  ;  but  the  warrant  was  signed  by  one  Justice  only,  instead 
of  two. 

By  this  last  alternative  provision  of  the  statute,  power  to  grant 
warrant  of  apprehension  is  expressly  given  to  a  plurality  of  Jus- 
tices, and  they  are  to  issue  their  warrant,  and  the  procedure  is  to 
be  before  such  plurality. 

II.  The  charges  were  unfounded. 

HI.  The  complaint  is  inept,  (Ist,)  because  there  is  no  specifica- 
tion of  the  section  of  the  act  on  which  the  suspender  is  amenable ; 
(2dly,)  because  the  complaint  and  the  oath  are  not  dated.  The 
objection  is  the  stronger,  as  the  complaint  does  not  specify  the  year 
in  which  the  offence  took  place.  It  merely  states,  ^  On  the  morn- 
^  ing  of  Wednesday,  the  17  th  December  current,  or  on  some  of  the 

<  other  days  of  that  month  prior  to  the  date  hereof.'  See  Alisoris 
iPrin*  p.  121,  and  sect  7.  of  Act 

'  IV.  The  warrant  of  commitment  is  illegaL  The  conviction,  or 
at  least  &  pikioipal  copy  of  it,  signed  by  the  Justices,  ought  to  have 
been  lodged  with  the  jailor,  as  the  warrant  of  commitment ;  instead 
/bt  which,  he  was  detahaed  on  a  mere  letter  from  the  Justice  of  Peace 
derk,  which  it  not  even  an  extract  of  conviction,  althoogh  an  exw 
.tract  is  not  sufficient  by  the  statute. 
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84  Jan.  1835.      Answered — I.  There  is  no  room  for  the  distinction  contended  for 

^^''N'^^    The  power  of  issuing  the  summons  or  the  warrant  is  vested  in  tk 

BudwDftnand  ^^^  quarter ;  and  the  one  just  comes  instead  of  the  other,  where^ 

Rose.  from  reason  to  believe  that  the  party  is  about  to  abscond,  sooh 

mariness  of  procedure  is  requisite.     From  the  terms  of  the  ael^ 

it  is  clear,  that  the  summary  warrant  can  be  applied  for,  just  as  tfie 

formal  summon<>,  by  complaint  <  to  any  or  more  Justice  or  Justices,' 

because  this  is  the  complaint  on  which  both  the  writs  are  equally 

declared  to  be  issuable.     This  view  of  the  matter  is  made  more  dear 

by  the  8th  section  of  the  act,  which  runs  thus:  *  That  it  shall  be 

<  lawful  for  the  Justices  of  the  Peac«|»  before  whom  any  sach  ooni- 

<  plaint  or  information  shall  be  made  as  aforesaid,  and  they  are  hereby 

*  authorised  and  required,  at  the  request  or  writing  of  any  of  the  par- 

<  ties,  to  issue  his  or  their  summons  to  any  witness  or  witnesses  to 

*  appear  and  give  evidence  before  such  Justices,  at  the  time  and 

*  place  appointed  for  hearing  and  determining  such  complaint**  It 
is  manifest  from  this  clause,  that  the  same  single  Justice  who  iMnes 
his  summons  is  also  to  grant  his  warrant  for  summoning  witnesses. 
Besides,  peculiar  expedition  is  necessary  where  the  party  is  about 
to  abscond,  and  the  warrant  for  apprehension  is  resorted  to ;  and  it 
is  not  likely  that  the  Legislature  intended  that,  instead  of  one,  the 
authority  of  two  Justices  should  be  necessary,  when  the  greatest  dis- 
patch  was  called  for. 

II.  The  charges  were  followed  by  conviction  on  proof. 

III.  (1^,)  The  complaint  libels  on  the  statute,  and  no  specifi- 
cation of  section  necessary.  (2d,)  The  date  of  the  presentment  is 
the  date  of  the  petition.  The  petition  was  presented  on  the  18tk 
December  1834;  and  on  that  same  day  an  interlocutor  was  written 
on  the  face  of  it,  ordering  service,  and  bearing  its  own  date,  Idth 
December  1834. 

IV.  The  original  conviction  must,  by  the  act,  be  transmitted  to  die 
Quarter  Sessions,  and  filed  among  their  records.  It  only  remained 
to  send  a  certified  copy  to  the  jailor,  which  was  done  by  the  delk 
of  court.  An  extract  it  could  not  properly  be  called,  because  the 
court  was  not  a  court  of  record. 


Opinion  of 
Court. 


Counsel  having  been  heard,[the  following  opinions  were 
Lard  Gillies. — Independentiy  of  the  two  objections  on  which  I 
mean  to  rest  my  opinion,  I  have  a  strong  impression  of  the  irr^a- 
larity  of  the  procedure,  on  the  ground  that  there  was  no  date  to  the 
petition  or  the  oath.  The  writ  ought  to  prove  its  own  date.  A 
negative  cannot  be  proved,  and  the  date  cannot  be  supplied  by  pa- 
role evidence,  nor  is  it  supplied  here  by  the  date  of  tiie  deliverance. 
But,  \sty  I  am  quite  clear  that  the  warrant  of  apprehension  by 
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4»|ie  Justice  was  not  sufficieDt.    A  dbtinctioii  is  carefully  drawn  in  24  Jan.  \QS$. 
Ae  act  betwixt  the  two  courses  of  procedure.     From  the  terms  of    ^^'^y^^ 
the  fu^t,  I  am  dear  that  the  greater  power,  viz.  the  power  of  instant  Budianan  and 
4ippreheiMaon  and  trial,  was  giyeu  to  a.  plurality  of  Justices.    The  Rose. 
JeSser  pow^,  vi^*  the  power  of  trying  and  Convicting  a  party  pie-  Opinion  of 
.vioudy  sunuaoAed,  was  limited  to  two  Justices;  and  there  is  nothing  Court. 
in  the  act  to  shew,  that  the  greater  power,  of  instant  appreheqsioni 
wad  it  might  be  of  immediate  conviction,  could  be  liniited  to  one. 
The  exception  in  the  act  rather  made  for  than  removed  the  objec- 
4ios.    My  meaning^  will  appear  better  from  the  terms  of  the  8tb 
HeCtioB,  where  the  words  used  as  to  the  citation  of  witnesses  are, 

<  to  issue  his'  or  <  their*  summons,  &e.  Then  -let  Section  7«  be  looked 
|0|  and  it  becomes  manifest,  that  had  the  Legblature  intended  that 
less  than  a  plurality  of  Justices  could  be  sufficient^  under  the  second 
alternatii^e  of  the  statute^  the  dause  would  have  run  thus,  *  to  make 
^  and  issue  (his  or)  their  warrant  or  warrants  for  apprehending,'  &o. 

2df  As  to  the  warrant  of  incarceration,  I  am  doubtful  whether 
even  an  extract  would  have  been  sufficient  The  words  of.  the  act 
plainly  shew  that  the  conviction  was  the  only  proper  warrant  .  But 
here  there  was  a  mere  letter,  containing  an  excerpt  of  the  sentence^ 
bat  not  amounting  to  an  extract  The  Justices  no  doubt  acted  in 
bona  fide.  The  act  was  curiously  worded,  mid  difficulties  ar086 
from  the  introduction  of  Englbh  practice. 

Lard  Mackenzie. — Except  on  one  point,  I  concur  with  Lord  Gil« 
lies.  It  is  needless  to  go  into  preliminary  points,'  but  I  object  to 
the  want  of  date.  The  oath  bearing  no  date,  and  that  not  appearing 
by  reference  to  the  petition,  cannot  be  supplied,  for  there  was  no 
date  to  the  petition.     But, 

Istf  I  concur  as  to  the  want  of  the  warrant  of  commitment  The 
Statute  plainly  contemplated  that  the  decree  of  court  should  be  the 
warrant  of  commitment  The  form  contains  the  words,  <  Given 
f  under  our  hands,'  &c.  which  means  that  it  must  be  given  out 
Bat  this  is  not  alL  .  It  m%ht  be  said  there  was  a  prevalent  and  uni* 
▼ersal  rule  of  S^ots  law,  which  made  an  extract  probative  of  the 
sentence.  If  there  be  such  an  universal  practice,  the  aj^Ucatum 
of  the  rule  may  be  sanctioned  in  this  case.  But,  at  all  events,  the 
extiact,  if  sufficient,  must  be  regular,  authentic,  probative.  This 
letter  could  aot  he.  called  an  extract  Would  a  mere  letter,  be- 
ginning, ^  My  Dear  Sir,'  and  setting  forth  that  your  X^ordships  had 
pronounced  such  and  such  a  sentence,  be  held  sufficient  to  warrant 
ultimate  diUgence  ?  Here  the  clerk  concluded  his  letter,  by  sayings 

<  you  will  be  pleased  to  incarceirate  the  persons,'  &c.  I  cannot 
view  that  as  an  extract^  and  certainly  not  as  a  sofficient  warrant 

•   2rfi^  As  to  the  warrant  of  apprehension,  I  rather  entertain  ao 

TOL.  X.  2  I 
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114,  Jan.  1635.  opposite  opinion  from  Lord  Gillies,     After  the  sumtnoiMy  o/t  the 
^^^V^^    warrant  of  apprehension,  the  Justices  are  required  to  make  inquiry. 
Bu^taimn  ^      ^^^  general  rule  of  law  is,  that,  to  warrants  of  apprehenaioD«  the 
Rose.  authority  of  one  magbtrate  is  always  necessary.    No  quorum  is  &e^ 

Opinion  of     ^^^sary,  one  being  sufficient     By  this  act,  one  or  more  are  authcH 
Court.  rised  to  issue  a  summons  for  summoning  the  party  before  two  Joa- 

tices*  Then,  if  the  party  don't  appear  before  the  two,  that  quorom 
may  grant  warrant  for  his  apprehension.  Two  are  required  to  try 
the  party ;  the  same  two  grant  the  warrant  for  apprehension  if  he 
do  not  appear,  because  they  are  present  to  try,  and  may  grant  war- 
rant. The  words  of  the  statute  shew  that  the  latter  part  of  the  7th 
section  reverts  back  to  the  original  Justices, 

But  it  has  been  said  that  the  *  said  Justices'  must  mean  two. 
Now,  the  words,  *  or  it  shall  be  lawful  for  such  Justices,  if  they  shall 
■*  think  fit,  without  issuing  any  previous  summons,  and  instead  of 
*  issuing  the  same,'  &c  shew,  by  necessary  inference,  that  the 
same  inittatory  Justices  are  meant*  It  is  more  agreeable  to  general 
policy  to  follow  the  ordinary  rule  of  law.  It  would  be  odd  i^  on 
an  emergency,  one  Justice  must  refuse  to  grant  a  vrarrant,  when 
two  perhaps  might  not  be  got. 

Lord  Moncreiff. — My  opinion  concurs  with  that  of  Lord  Gillies. 
I  entertain  a  decided  opinion  as  to  the  necessity  of  two  Justices,  when 
the  warrant  of  apprehension  is  issued  de  piano ;  and  also  upon  the 
informality  of  the  warrant  of  imprisonment  I  am  inclined  also  to 
agree  with  Lord  Gillies  as  to  the  want  of  date,  and  the  consequent 
irregularity  of  the  oatL 

1^^,  This  is  an  impor.tant  statute,  rendered  necessary  by  the  repeal 
of  the  combination  laws.  It  is  highly  penal ;  and  moat  penal  in 
that  particular  part  of  it  where,  by  section  7,  power  is  given  instant- 
ly to  apprehend  and  convict.  It  is  more  necessary,  then,  to  attend 
both  to  the  form  and  substance.  Unluckily  it  is  loosely  drawn, 
more  especially  as  relates  to  Scotland;  for,  by  section  II,  joris- 
diction  is  given  to  the  Sheriff;  but,  by  section  7,  it  is  difficult  to  say 
how  that  power  can  be  applied,  for  there  is  no  authority  by  the  laflt 
section  to  summon  the  party  before  the  Sheriff.  The  complaint 
may  be  made  to  any  one  or  more  Justices,  to  summon  the  party  be- 
fore two.  If  he  do  not  appear,  means  must  be  adopted  for  bring*  1 
ing  him  before  two.  By  die  act,  a  plurality  of  Justices  are  reqoir* 
ed  to  do  this :  ^  It  shall  be  lawful  to  such  Justices  fo  issue  tfa^ 

<  warrant'  By  itself,  did  this  clause  give  power  to  one  Juatiee  ? 
To  piake  out  this,   would  be   to  put  opposite  constructions  on 

<  Justices'  at  the  beginning  and  end  of  the  clause.  This,  too,  ia^ 
dependently  of  the  view  I  entertain  of  the  genius  and  intention  ef 
the  act    The  principle  of  the  statute  is  to  make  a  distinction  be- 
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twixt  warrants  for  citation  and  instant  apprehension.     An  illustra-  24  Jan.  1835. 
tion  of  this  may  be  found  in  section  8.     The  words  *  his  or  their'    ^^*V^*^ 
warrant  for  citation  of  witnesses  throw  light  on  the  matter.      The  Buchanan  and 
Justices  issue  a  warrant    Lord  Mackenzie  truly  says,  it  may  be  Rose, 
that  more  than  one  is  present;  but  in  the  previous  section  two  o'^^j^Tof 
Justices  being  mentioned,  you  must  take  that  construction  which  Court, 
requires  plurality  of  Justices.     But,  even  if  the  words  be  doubtful, 
they  must  be  interpreted  in  the  sense  most  congenial  to  the  pro* 
tection  of  the  liberty  of  the  subject. 

2dy  I  am  also  clear  that  the  warrant  of  commitment  is  not  good. 
By  section  9,  the  warrant  must  be  drawn  up  in  a  particular  form, 
bearing  the  signatures  of  the  Justices,  and  under  their  hands.  I 
do  not  know  that  even  a  certified  copy  would  be  suflScient,  but  cer-» 
tainly  not  what  is  called  a  copy  contained  in  this  letter.  The  only 
warrant  was  tiie  words  of  the  clerk,  <  you  will  be  pleased,'  &c.  The 
clerk  had  no  authority  to  give  an  extract,  because  it  was  not  a  court 
of  record.  Still  less  could  he  carry  a  sentence  into  effect  by  mere* 
ly  writing  a  letter.  The  statute  has  provided  for  the  preservation 
of  the  conviction,  independentiy  of  that  which  is  given  to  the  jailor; 
for  it  requires  a  duplicate  for  the  Quarter  Sessions.  The  Court  will 
be  under  the  necessity  of  passing  the  bill,  although  there  can  be  no 
doubt  of  the  bona  fides  of  the  Justices. 

Lard  Medwyn. — I  agree  that,  in  every  statute  of  this  kind,  penal 
or  not  penal,  we  are  not  bound  to  go  beyond  the  terms  of  it.  I  am 
quite  aware  that  it  is  penal;  but  I  do  not  know  that  it  pre-> 
scribes  to  us  any  rule  by  which  the  intention  as  to  form  is  to  be 
interpreted  so  very  strictly, — ^any  thing  which,  to  this  extent  at 
least,  I  would  properly  reckon  penal.  With  regard  to  the  ques- 
tion, as  to  the  necessity  of  a  date  to  the  oath  and  petition,  I 
must  say  I  know  of  no  authority  by  which  these  summary  peti* 
tions  are  required  to  be  dated.  With  regard  to  the  oath  not  being 
dated,  and  the  opinion  that  it  would  not  be  a  ground  of  conviction 
for  perjury,  all  I  can  say  is,  that  when  a  petition  of  this  kind  is  pre- 
sented  to  a  Justice,  all  he  has  to  do  is  to  receive  the  oath,  and  in<- 
Btantly  to  issue  his  warrant  It  would  be  a  dereliction  of  duty  in  a 
country  Justice  or  Sheriff,  if  he  were  to  refuse  to  give  that  warrant 
because  the  petition  was  not  dated.  I  know  that  they  are  never 
dated  except  in  petitions  under  the  act  1701.  They  are  marked 
hy  the  clerk  as  productions,  but  there  is  no  date.  So  much  for  the 
date  as  regards  the  practice ;  and  I  must  take  the  liberty  to  observe, 
that  it  is  laid  down  in  our  books  that  it  is  not  necessary  tiiat  war- 
rants of  citation  should  have  a  date.  I  refer  particularly  to  the  se- 
cond volume  of  Hume,  and  also  to  Tait  The  forms  in  Mr  Tait's 
book  have  no  date.    I  thipk  it  quite  suflScient,  that,  when  a  petition 
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24  J4n.  1835.  of  this  kind  is  presented,  it  should  be  taken  down  as  a  jadtcial  act, 
^^^V^^    and  that  the  Justice  should  then  be  authorised  to  issue  his  warrimt 
Buchanan  and      ^^^  question  is  raised  as  to  whether  this  was  a  competent  warraat 
Rose.  of  apprehension.     I  will  candidly  own,  that  when  I  first  read  over 

Opinion  of     *^®  Statute  I  entertained  a  different  opinion ;  and  it  is  only  on  caie- 
Court.  ful  examination  that  I  have  come  to  think,  that  the  interpretatioii 

put  upon  that  part  of  the  statute  by  Lord  Mackenzie  is  correct  I 
do  not  see  any  reason  why  a  single  Justice  should  not  issue  his  war* 
rant,  even  in  the  case  of  a  capital  crime.  When  the  party  has  beea 
summoned,  the  act  supposes  two  Justices  assembled.  It  contemplates 
the  party  found  while  they  are  there  in  court;  it  then  goes  on  with 
an  alternative  ;  but  it  is  not  an  alternative  to  the  second,  bat  to  dtc 
first  branch  of  the  act  I  do  not  say  it  is  impossible  to  construe  it 
otherwise,  because  some  of  your  Lordships  differ  with  me.  It  says, 
the  Justices  who  are  assembled  to  try  may  issue  tlieir  warrant  to 
apprehend ;  but  this  does  not  preclude  the  construction,  that  the  first 
time  the  Justice  is  to  act,  he  may  either  summon  the  party  to  ap- 
pear, or  issue  his  warrant  to  apprehend  him.  I  do  not  say  the  sfit- 
tute  might  not  have  been*more  precise ;  but  I  certainly  conceive  that 
the  alternative  applies  to  the  original  and  anterior  part  of  the  sec> 
tion.  If  the  party  is  a  peaceable  man,  and  not  likely  to  run  away, 
he  may  simply  be  summoned  to  appear.  But  I  cannot  see  why  it 
should  be  required  that  they  should  run  round  the  country  to  get  two 
Justices  to  grant  a  warrant  to  apprehend,  when  he  is  just  going  to 
fiy  the  country.  I  may  be  wrong  in  my  interpretation ;  but  if  so,  it 
is  at  least  an  honest  one^iand  I  think  it  is  justified  by  the  manner  in 
which  the  alternative  is  put  in  the  seventh  section. 

The  only  other  point  regards  the  way  in  which  the  warrant  should 
be  written  out;  most  certainly  that  is  the  most  difficult  point  It  is 
an  English  statute,  and  I  presume  it  was  intended  that  the  form  h 
England  should  be  adopted.  What  that  may  be,  I  do  not  pretend 
to  know.  Considering,  however,  that  inveterate  usage  should  have 
some  weight,  I  have  made  it  my  endeavour  to  make  inquiry.  I  do 
not  think  there  is  any  thing  incompetent  in  acting  upon  an  extract 
I  am  satisfied  a  copy  signed  by  the  Justices  would  be  sufficient,  or 
an  extract  by  the  clerk.  I  do  not  think  the  ninth  section  imports 
the  contrary.  I  do  not  say  but  that  it  is  the  most  regular  form  to 
send  the  warrant  by  the  officer.  The  reason  why  the  officer  does 
not  get  it  seems  to  be,  that  he  must  lodge  it  in  jail ;  and  after 
he  has  lodged  it  with  the  jailor,  it  cannot  be  got  up, — you  cann0t 
withdraw  the  warrant.  The  only  questioii  which  remains  is,  whether 
this  letter  is  a  proper  extract.  If  the  word  <  Gentlemen,'  and  the 
wordis  at  the  end  had  been  left  out,  it  would  have  been  a  proper 
copy ;  and  I  cannot  help  thinking  it  was  a  ^r  caution  on  the  part 
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of  the  clerk.     Oo  this  and  the  previous  point  I  have  formed  my  84  Jon.  1835. 
opinion,  principally  on  the  practice.  v,i^y-^ 

.    LordJustice'Clerk* — My  opinion  !$  that  there  were  no  materials  B„cimiian  and 
for  finding  the  want  of  date  on  petition  a  sufficient  objection  either  Rose. 
to  the  petition  or  oath.    But,  Ist^  as  to  the  objection  to  the  warrani^  Opinion  of 
I  am  clear  that  a  strict  iiit^rptetation  is  necessary  to  a  penal  sta-  Conrt. 
tute ;  and  if  there  be  any  room  for  ambiguity,  the  doubt  ought  to 
be  given  to  the  party  claiming  the  benefits  due  to  the  liberty  of  the 
subject*     Now,  is  it  competent  for  any  one  Justice  de  piano  to 
bring  a  party  before  that  Justice,  or  any  other  Justices,  for  trial  ? 
A  Justice  cannot  grant  a  warrant  for  bringing  a  party  to  trial,  and 
we  must  look  to  the  words  of  the  section  to  see  whether  this  act  au- 
thorises that  to  be  done.  There  appears  to  me  to  be  a  marked  distinc- 
tion betwixt  summoning  and  apprehension ;  and  it  is  upon  a  careful 
consideration  of  the  express  terms  of  the  act  that  I  have  arrived  at 
tbe  opinion,  that  if  one  Justice  only  sign  the  warrant  of  apprehen- 
sion, the  proceeding  is  nugatory.     No  doubt  the  words  at  the  end 
of  section  7.  refer  to  the  initiatory  proceeding ;  but  the  words  are 
not  the  same.     I  am  clear,  that  if  the  party  be  brought  up  for  im- 
mediate judgment,  a  different  course  of  apprehension  is  necessary 
from  that  adopted  in  the  case  of  sununoning  the  party.     The  Jus- 
tices, meaning  a  plurality,  instantly  proceed,  and  there  are  no  words 
\irhich  give  that  power  to  one  Justice*     You  have,  besides,  the  form 
of  committal,  which  two  must  sign.     But  as  this  Court  has  differed 
on  the  construction  of  the  act,  the  Justices  were  entitled  to  doubt^ 
and  it  is  not  surprising  that  they  did  so.     Their  bona  fides  is  un- 
doubted. 

2dly,  The  only  warrant  of  commitment  was  a  letter  from  the 
•clerk«     No  doubt  his  letter  may  bear  a  correct  description  of  the 
sentence ;  but  I  am  clear  it  afforded  no  legal  warrant  for  incar- 
ceration.    Whether  a  correct  copy  of  sentence,  signed  by  the  Jus- 
tices, would  have  been  sufficient,'  is  not  the  question ;  but  I  am 
clear  that  no  copy  signed  by  the  clerk,  a  party  remote  from  the 
conviction,  would  be  sufficient.     The  Justices  might  have  altered 
•or  rescinded  their  sentence*     The  copy  in  the  letter  is  not  authen- 
ftiQi  it  depends  merely  on  the  fidelity  of  the  clerk.     The  proper 
form  is  in  the  act,  and  parties  are  not  entitled  to  go  beyond  it.     The 
schedule  bears  the  forms  of  conviction  and  commitment     The  Le- 
gislature contemplated  that  the  actual  conviction  under  the  hands 
^of  the  Justices  should  be  the  proper  warrant.    To  my  mind  there 
is  demonstration  that  that  was  the  document  to  be  sent  forward. 
There  must  be  a  duplicate  on  parchment  for  the  Quarter  Sessions; 
but  that  has  nothing  to  do  with  the  commitment.     Suppose  the 
Magistrates  had  refused,  on  Shaw's  letter,  to  receive  Macleod,  they 
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24  Jan.  1835.  could  liot  have  been  (onuA  fault  with.  They  were  not  bounil  to  ie» 
lA^^A  ^^^^  ^™'  T^®  Magistrates  would  have  had  a  complete  defence; 
•Buchanan  and  but  out  of  complaisaoce  to  Mr  Shaw  they  chose  to  receive  Iuib. 
Bose.  'p]|g>  Justices  are  not  liable  about  this  part  of  the  proceedings  i  tkey 

did  their  part 

Ijord  Gillies  added  —  If  the  Magistrates  were  not  boand  to 

teceire  him,  they  were  not  entitled  to  receive  him. 
Judgment.  The  Court  suspended  the  sentence,  and  granted  warrant  of  U- 

beration ;  and  found  the  suspender  entitled  Ito  expenses* 

« 

Act  l>ean  ofFac.  (Hope,)  and  A.  M'NmM.      CkoB,  FUktTf  &  S.  C  Agent.        Ak. 
BnUi/trJ\ia4  und  Ppmeif^  GibBQn-Crm&h  Wardbap  ^  Dahdd,  W.  S.  Agciilk 


No.  II.  2d  FAruary  1835. 

HIS  MAJESTY'S  ADVOCATE 

cyainst 
DUNCAN  MACINTOSH. 

Process-Criminal.  —  Breach  of  Trust.  —  Theft.  —  Fmend 

relevmU  as  a  charge  of  theft,  that  the  panned  being  then  a  porter 

in  the  employment  of  a  company y  had  been  employed  and  enirudei 

by  the  master  of  a  steamboat  belonging  to  that  company,  to  deUter 

certain  letters  and  sums  of  money,  particularly  a  sum  of  mney 

in  bank  notes  and  silver,  to  a  certain  individual,  and  that  the 

pannel  did  wickedly  and  feloniously  steal,  and  thefhwwly  awag  take 
the  said  sum^ 

^Duncan  Macintosh  was  indicted  for  trial  at  the  winter  circuit  at 
Glasgow  on  a  charge  of  THEfT»  as  also  breach  of  trust  and 
EMBEZZLEMENT.     The  charge  was  thus  set  forth :  *  In  so  lar  as  od 

<  or  about  the  6th  day  of  June  1834^  or  on  one  or  other  of  the  days, 

<  &c.  you^  the  said  Duncan  Macintosh,  being  then  a  porter  or  sec> 

<  vant  in  the  employment  of  the  company,  now  or  lately  trading  or 
^  carrying  on  business,  under  the  name  of  the  Highlander,  Maid  of 
^  Morven,  and  Staffa  Steamboat  Company  of  Glasgow^  and  you, 
'  the  said  Duncan  Macintosh,  having  been  employed  and  entrusted 
^  by  John  Macpherson,^  then  master  of  the  Highlander  steamboat, 

<  belonging  to  the  said  company,  then  trading  between  Skye  and 
*  Glasgow,  and  now  or  lately  residing  in  Carrick  Street,  Glasgow^ 
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*  to  deliver  various  letteris  and  sums  of  inoney»  brought  by  him  froii)  ^  Feb.  1635. 

*  different  individaalS)  by  whom  he  bad  been  entrusted  with  them    ^^'y^*^, 
.•  to  the  several  individuals  or  companies  to  whom  they  were  ad-  AdvocafcT/ ' 
f  dressed,  ahd  for  whom  they  were  intended ;  and,  in  particular,  Duncan  Mac-» 
f  you,  the  said  Duncan  Macintosh,  having,  time  above  libelled,  and  '" 

'  on  board  the  said  steamboat,  called  the  Highlander,  then  lying 
^  at  or  near  to  the  Broomielaw^  at  or  near  Glasgow,  or  at  some 

<  other  place  in  or  near  Glasgow,  to  the  prosecutor  unknown,  ii) 
«  the  course  of  your  employment  aforesaid,  received  from  and  been 

<  entrusted  by  the  said  John  Macpherson  with  the  sum  of  hA2^ 

*  9s.  sterling,  in  bank  or  bankers'  notes,  and  silver  money,  for  the 
.*  special  purpose  of  being  delivered  by  yon  to  Thomas  Mitchell^ 
^  then,  and  now  or  lately  tobacconist  in  King  Street  of  Glasgow^ 

*  you,  the  said  Duncan  Macintosh,  did,  time  and  place  aforesaids 
^  wickedly  and  feloniously  steal,  and  theftuously  away  take  the 
^  said  sum  of  L.12,  9s.  or  thereby,  being  the  property  of  Alexander 
^  Mackinnon,  now  or  lately  merchant  in  Kirktown  of  Glenelg,  it\ 
^  the  parish  of  Glenelg,  and  county  of  Inverness,  or  in  the  Uwful 
.^  possession  of  the  said  John  Macpherson  :  Or  otherwise,  time  and 
^  place  foresaid,  you,  the  said  Duncan  Macintosh,  having  been  en-* 
^  trusted,  as  a  porter  or  servant  foresaid,  with  the  foresaid  sum  of 
^  L.12,  9s«  or  thereby,  by  the  said  John  Macpherson,  in  order  that 

<  you  might  deliver  the  same  to  the  said  Thomas  Mitchell,  you  did 
^  then  and  there,  &c.  wickedly,  feloniously,  and  fraudulently,  iri 
>  breach  of  the  trust  committed  to  you,  as  a  porter  or  servant  fore- 

*  said,  secrete,  embezzle,  and  'appropriate  the  said  money,  being 

<  the  property,  or  in  the  lawful  possession  aforesaid,  to  your  own 

*  uses  and  purposes,  whereby  the  said  Alexander  Mackinnon,  or 

*  the  said  John  Macpherson,  was  defrauded  and  cheated  by  you, 
^  the  said  Duncan  Macintosh/  &c, 

H.  Gr.  Bell,  for  the  pannel,  objected — That  the  crime  charged 
amounted  to  breach  of  trust  only,  and  that  the  libel  was  not  rele*^ 
-vant  as  a  charge  of  theft 

The  case  having  been  certified  to  the  High  Court, 
H.  6k  Bell,  for  the  pannel,  repeated  his  objection.     It  is  of  im- 
portance to  attend  to  the  distinction  betwixt  theft,  fraud,  and  em- 
bezzlement or  breach  of  trust    The  essential  element  of  theft  is 
secret  and  felonious  abstraction  of  the  property  of  another,  with- 
:  out  his  consent,  (1.  Alison,  250).     See,  on  the  otiier  hand,  Mr  AU- 
.ison's  definition  of  breach  of  trust;  (id^. p.  354,  6  and  8.)    And  Baron 
Hume  states  the  dbtinction  between  those  who  have  only  the  custody 
-  of  things,  as  footmen  of  their  master's  plate,  and  those  who  have 
lawfully  obtained  the  possession.     In  the  one  case  there  may  be 
.theft,  in  the  other  only  breach  of  trust;  (K  Hume,  p.  60-3.)    Thus 
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2  Feb.  1635.  also  in  the  case  of  a  porter  reeeiying  a  sealed  letter  containing  money, 
'^'^'V^  he  18  never  entrusted  with  the  posseeston  of  that  money :  it  is  custody 
Adv(^e  v?^  at  the  most;  and  he  is  therefore  guilty  of  theft  if  he  breaks  the  aeal^ 
Dancan  Mac-  and  thus  gets  at  the  money.  But  even  this  is  doobtfol^  (L  Hmme^ 
mtosh.  ^^  ^^y^     ^^  ^1^^  ^^^^  ^f  custody  of  goods  in  shop,  custody  of  hoisei^ 

&e.  the  possession  of  another  remains;  but  if  money  is  forced  into 
one's  possession,  and  he  misuses  it,  that  is  a  different  crime.  By 
the  law  of  England,  when  possession  has  been  given  by  the  owner 
arguing  a  trust,  and  a  possession  against  all  strangers,  the  crine  is 
breach  of  trust ;  (2.  Leaehy  Crown  Law^  845 ;  1.  JUimm^  875.)  If 
there  is  to  be  no  distinction  between  theft  and  breach. of  tnii^  nei- 
ther can  there  be  any  between  theft  and  fraud.  But  a  distiiK<km 
has  been  clearly  recognised  in  the  laws  of  both  countries;  1.  IsaA^ 
297,  301,  and  409. 

The  pannel  received  from  Macpherson  L.I 2,  Os.,  the  property 
of  Mackinnon,  to  be  delivered  to  Mitchell.  He  did  not  reoerre 
it  then  from  the  owner,  but  from  one  who  liad  the  lawful  possessiott 
of  it.  It  is  not  alleged  that  tiie  money  was  ever  theftoously  taken 
out  of  Mackinnon's  possession.  Suppose  the  money  bad  been 
.  stolen  from  the  pannel,  would  it  not  have  been  so  stolen  firom  his 
lawful  possession  ?  Suppose  he  had  refused  to  pay  the  money  to 
Mitchell,  would  he  have  been  liable  in  any  thipgbut  a  dvil action? 
Or  suppose  he  had  paid  it  to  some  creditor  of  Afecpherson  or  Mit- 
chell, instead  of  paying  to  Mitchell  himself,  coold  be  have  been  tried 
for  theft  ?  On  the'  supposition  that  the  crime  charged  is  breach  of 
trust,  these  difficulties  are  resolved ;  and  bendes,  the  indictment 
itself  espressly  bears,  that  he  was  entrusted  with  the  money  libelled. 

The  case  of  Murray  is  the  only  one  opposed  to  this  view; 
(I.  Alison,  254).  But  there,  1st,  Murray  was  a  clerk,  not  a  por> 
ter,  and  only  occasionally  employed.  2d,  The  money  came  dK 
rectly  into  his  hands  from  Campbell  and  Company,  with  express 
instructions  to  use  it  immediately  in  a  specific  manner,  and  the  dieft 
is  libelled  to  have  taken  place  immediately  between  the  connthtig- 
house  and  the  bank.  No  immediate  instructions  are  libelled  in  the 
present  case.*  dd,  The  money  was  to  be  instantly  paid  into  the 
cash^^account  of  Campbell  and  Company,  and  the  possession  there* 
fore  of  the  owners  never  ceased. 

Mihe^  A.  Z>.  anstoered — That  the  objection  now  stated  was  the 
same  as  that  which  had  been  made  in  the  case  of  Murray,  and 
which  the  Court,  under  circumstances  precisely  similar,  had  repelled. 

Lord  Justice^ClerL — We  have  heard  tliis  objection  fully  discuss- 
Pi],  and  my  opinion  is  that  the  eharge  of  theft  is  relevantly  laid. 
The  case  of  Murray,  and  another  case  on  Circoit,  clearly  support 
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dik  view.     The  words  entrusted  and  deiiyered  -are  ofed  in  libelfing  2  FA.IBB5. 
theft,  as  also  breach  4>f  trast.     Periiaps  the  word '  entrusted'  ouirbt    ^'^V'^'' 
sot  to  hare  been  introdaeed  here ;  ^  delivered  to'  wonkl  have  been  AdkooM^ 
sufifeient     I  am  liierefore  fox  repelling  the  objection,  and  hope  the  poncsn  Mbo^ 
point  will  now  be  considered  as  settled*  -  .     .        ^ '° ^ 


Lord  Gillies. — I  concur,  and  am  glad  the  case  was  certified/  as  Opiaion  ^  ^ 
the  point  will  now  be  held  as  fixed.  Court. 

Lord  MeadowbanL — I  quite  agree. 

Lord  Mackenzie. — This  indictment  appears  to  me  to  contain  a 
relevant  charge  of  theft.  It  is  the  same  case  as  that  of  a  person,  to 
whom  a  certain  sum  of  money  is  delivered,  to  be  by  him  deli- 
vered to  another,  and  he  runs  away  with  it  That  amounts  to  theft. 
The  difficulty  here  is,  that  the  thing  given  was  not  a  horse,  &c.  but 
money.  The  objeeticw  would  have  been  good  if  the  moo^y.  had  ;iot 
been  given  in  forma  specifica ;  but  it  was  so,  and  to  be  delivered  im- 
mediately. I  can  see  no  solid  ground  of  distinction  betwixt  the  case 
of  a  clerk  and  that  of  a  porten  Practice  has  confirmed  this  rule.  I 
refer  to  the  cases  of  Murray,  18th  Nov.  .1829,  and  the  late  case  of 
>]icol  Sherriff,  the  last  being  the  case  of  a  journeyman  butcher  at* 
tempting  to  go  off  to  America  af (ser  a  sum  was  entrusted  to  him.  It 
was  held  to  be  theft.  Besides,  there  have  been  other  case^  on  Cir- 
euit  These  cases  fix  the  law  as  applicable  to  the  sending  of  money 
ivheii  it  is  to  be  delivered  in  forma  q^edSca.  The  libel  has  explain- 
ed that  the  sum  entrusted  .was  to  be  delivered  immediately* 

Lord  Moncreiff. — While  I  fully  concur  in  these  views,  I  am  glad 
the  case  was  certified,  as  all  diflScuUies  in  future  will  be  removed. 
The  point  may  not  be  of  importance  in  respect  of  punishment,  hut 
it  is  of  Importance  that  the  law  should  be  fixed,-^-*<ind  fixed,  too^  in 
consonance  with  previous  dedsions.  The  difficulty  of  the.  ease 
arises  from  the  mode  in  which  the  iacls  are  detaileiL  The  word 
•entrusted  ought  perhaps  not  to  have  been  used,  though  used  in 
similar  drcumstances  by  Hume  and  Alison.  The  case  is  identical 
•with  that  of  Murray,  and  I  can  see  no  difference  betwixt  them. 
-The  money  in  both  cases  was  delivered  in  forma  specifica*  .  Refe- 
rence was  made  to  the  kw  of  :£ngland ;  but  in  that  law  there  is 
this  subtlety,  that  unless  the  thing  has  been  in  the  possession  of  the 
master,  there  is  no  theft.  A  servant  ordered  to  go  and  receive  mo- 
ney for  his  master,  and  making  off  with  it,  was  not  held  guilty  ef 
theft.  A  special  statute  was  accordingly  passed,  to  enable  the 
-Judges  to  hold  that  to  be  theft ;  but,  in  the  converse  case,  the 
.English  Courts  have  no  difficulty.  Alison,  p.  2iH2,  quotes  the  Eng- 
lish case  of  Paradise  and  another  case,  to  shew  tbatthe  law  there  is 
'the  same ;  a.nd  these  eases  shew  that  jhe  species. faoti  here  libelled 
would  amount  to  theft  in  England.  ' 
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2  F€6.  .1885*       Tjord  Msdwyn. — Had  there  been  any  difierenee  of  opinion,  I 

^*  V ""^  ^  quite  prepared  to  state  the  grounds  on.wliich  I  arrived  at  tke 

AdvocH9i«f  '  elusion^  that  the  charge  of  theft  is  relevant     The  case  of  Mimny 
Puncm  Mflc<-  is  quite  Jn  pqint     In  both  cases  a  spedfic  snm  was  to  be  paid 

away.     Perhaps  the  word  <  .entrusted'  should  have  been  omittedi 
JnigmetKU   •     . «  Find  the  indictment  relevant,'  &c* 

Act.  diUne,  A.,  D.        All.  H.  G.  BcflL 
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HIS  MAJESTY'S  ADVOCATE 

against 
WILLIAM  HARVEY, 

Process-Criminal. — Proof.-^1.  Circamstaneei  in  u^kk  it  was 
'  Jbtmdj  tiuU  a  charge  ofuUerhig  as  genuine  a  forged  prondssory^nau 
'    was  relevantly  libelled.     2.  Tound  thai  a  parent^  adduced  as  a  wiU 

•  ness  in  a  criminal  charge  against  his  san^  must  be  aUawed  to  exercise 
the  option  of  giving  evidence. 

m  • 

•Th£  panne!  was  indicted  on  an  alternative  charge  of  forgery,  or 
^uttering  a  forged  bill,  knowing  the  same  to  be  forged.  In  the  mi- 
nor proposition  of  the  indictment  the  uttering  was  set  forth  ia 
the  following  terms:  ^  You,  the  said  William  Harvey,  did,  oa 

>  the  said  12th  day  of  August  1834,  or  on  one  or  other  of  the  days 
^  of  that  inonth,  or  in  July  immediately  preceding,  or  of  Septem*^ 

>  ber  immediately  following,  at  Campbelton  aforesaid,  widcediy  and 
'^  feloniously  use  and  utter  as  genuine  the  said  forged  proiadasaty^ 
■^  note,  having  the  forged  subscription  thereon ;  and  this  yoa  did  by 
.^  inclosing  the  same  in  a  letter  addressed  to  Mr  James  Daviea^ 
^  glass  and  china  merchant,  Kilmarnock,  bearing  to  be  dated  at 

<  Campbelton,  12th  August  1834,  and  to  be  subscribed  by  yon,  the 

•  said  William  Harvey,  wherein  you  tendered  the  said  fbrged  pio- 
^  missory-note  to  the  said  James  Davies,  in  payment  or  to  aceoont 

'  <  of  a  sum  of  L.60,  or  thereby,  then  due  by  you  to  him ;  which  let> 
•  *  ter,  and  the  said  forged  promissory-note  inclosed  therein,  were^ 
^  time  and  place  foresaid,  put,  or  caused  to  be  put,  by  you,  the  said 
^  William  Harvey,  into  the  public  Post- Office  at  Campbelton  afore- 

•  said.' 
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Ji  Jaiukrton^  for  the  pannel,  objected — That  the  species  fact!  in  83  Feb.  183^. 
'Ibe  mioor  proposition  did  not  amount  to  an  utteriofi:  of  the  note*    ^«^v^^ 
49eeipg  that  it  was  not  set  forth  that  the  letter,  said  to  have  been  put  "a^^JJjJ^f  * 
in  the  Po6t*Office,  w^  conveyed  or  delivered  to  James  Davies,  to  u>rv«j. 
:Whom  it  is  said  to  have  been  addressed.         •  Objection. 

Urquhartf  A.  D*  answered — By  patting  the  letter  into  the  Post-  Answer. 
lOffice,  it  became  the  property  of  the  party  to  whom  it  was  address* 
*ed)  and  was  placed  beyond  the  control. of  the  person  from  whom 
it  was  sent,  and  therefore  the  putting  it  into  the  Post-Office  con* 
,Btituted  uttering. 

The  Court  repelled  the  objection^  holding,  that  the  uttering  was  Objection  re- 
.eompleted  on  the  letter  being  put  into  the  Post-Office*  peUed. 

In  the  course  of  the  trial  the  father  of  the  pannel  was  proposed 
;to  be  called  as  a  witness  against  him. 

Jl  Anderson  objected — Thiat  the  fiather  was  entitled  to  decline  gi- 
ving evidence.  The  rule  was  quite  fixed,  that  a  child  could  not  be 
compelled  to  give  evidence  agmnst  its  parent.  Where  it  was  above 
puberty,  it  was  .entitled  to  exercise  the  option ;  and  where  it  was 
below,  it  was  altogether  inadmissible*  The  rule  was  founded  on 
the  strongness  of  the  filial  affection,  ob  reverentiam  personarum,  ^t 
metum  perjurii;  cases  of  Cunninghame,  23d  June  1806;  Browii, 
26th  April  1814 ;  Reid,  April  1816 ;  Leask,  April  1818,  noticed 
in  notes  to  2.  Hume^  348;  Blinkhorn,  7th  June  1824.  But  the 
-aame  reason  applies  with  equal  force  to  a  parent  as  a  child;  for  the 
feeling  of  parental  affection  is  at  least  as  strong  as  that  of  filial,  and 
the  metus  perjurii  as  great  Accordingly,  in  the  institutional  wri- 
ters, the  rule  is  stated  as  applicable  as  much  to  parents  as  to  children. 
Thus  Lord  Stair,  iv.  43,  7,  observes,  <  Parents  and  children  are 

<  commonly  inhabile  witnesses ;  and  though  parties  would  consent, 

<  yet  these  are  not  obliged  to  depone  against  one  another,  lest  there* 

<  by  disgust  and  prejudice  should  arise  betwixt  near  relations,  or 

<  they  be  in  too  great  tentation  of  perjury;  and  therefore  they  are 
}  exeemed  from  being  witnesses  or  judges  one  against  another^ 

<  even  in  capital  matters.'  Vide  also  2«  Banktouy  p.  646.  The 
cape  of  Cowie  v.  Fleming,  9th  December  1828,  is  no  way  oppo^ 
sed  to  these  authorities ;  for  there  the  point  arose  in  a  civil  suit,  where 
it  was  competent  to  take  the  oath  on  a  reference  of  the  defender 
himself^  and  where  the  metus  perjurii  is  not  so  great.  All  objeo* 
tiona  to  the  admissibility  of  witnesses  are  founded  on  the  metus 
perjurii^  whether  relationship,  enmity  or  interest.  Besides,  the 
Court  was  divided  in  Cowie's  case;  and  the  distinction  was  drawn 
between  that  case  and  one  of  a  criminal  nature,  involving  the  life 
or  liberty  of  the  party.  } 

UrqiJiarty  A.  Z>.  answered — That  the  practice  of  allowing  an 
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93  Feb*  1835.  Option  to  apareiit  to  decIiQe  giving  evidence,  wlteti  cftlied  as  a  vit- 
^^^V^    pess  against  his.  child,  is  plainly  founded  upon  an  anomaly  in  oar 
^dv^'te**^**  I^w,  which,  although,  it  may  have  been  recognised  to  a  certain  exp* 
Harrej.         t?nt,  in  the  ca^e.  of  a  child  called  as  a  witness  against  his  pareai, 
ought  not  to  be  extended.     The  rule  as  to  the  inadmisaibility  «f 
neat  rel^ti<m0  ^ught  not  to  be  enlarged.     With  regard  to  the  rule 
in  civil  qu^tipQS,  it  was  recently  decided  in  the  case  d  Cowie,  9tk 
^eot  1828»  that  it  is  competent^  in  an  action  of  debt,  to  eyamine 
J;he  father  and  piother  of  a  party  as  witnesses  against  bias,    la  Ini 
opinion  in  that  case,  as  reported  in  the  Fac  CoU^y  Lord  Gilfies^ 
who  presided  at  the  trial  of  William  Leask,  at  AberdeeB^  re- 
.  ferred  to  by  Baron  Hume,  ii.  p.  048,  had  stated  exprcesly  that  this 
jypipt  waa  not  decided,  as  the  witness  was  there  irithdiawn  by  the 
consent  of  the  public  prosecutor ;  and  accordingly  Baron  Hume,  in 
J^e  part  of  his  work  above  referred  to,   expresses  an  opinion 
that  the  point  is  still  unsettled,  and  may  be  reconsidered  by  the 
Court,     Besides,  the  migdrity  of  the  Judges  in  the  case  of  Cowie^ 
jn  their  opinion  remark,  that  although  the  rule  of  allowing  an  op- 
.tion  baa  prevailed  in.  the  criminal  court,  they  <  are  sot  aware  that 
/  this  has  been  held  to  be  the  Jaw  even  in  criminal  casea^  except 
^  those  of  life  and  death.'     Now,  as  the  offence  now  charged  does 
;not  involve  capital  pnnishment,  there  seems  to  be  no  r^asim  fores- 
tending  the  rule  to  such  a  case. 

*  The  passage  from  Stair  applies  to  civil  actions ;  and  the  doctrine 
.therein  contained  has  been  overruled  by  the  whole  course  of  later 
.decisional,  and  particularly  by  the  judgment  in  the  case  of  Cowie. 
.Besides  which,  it  is  obvious^  from  the  ipanner  in  which  Lord  Stair 
•expresses  himself  in  that  passage,  that  his  opinion  referred  only  to 
civil  cases ;  and  that  he  thought  that  parents  and  children  were  com- 
.petent  witnesses,  and  might  be  compelled  to  give  evidence  against 
.each  other,  in  grave  criminal  charges. 

In  England  there  is  no  exolupion  of  parents  from  giving  evijene*; 
.and  the  objection  is  not  sustained  in  the  law  of  any  other  oou&lry. 
•Jn.  ci^il  actions,  parents  maybe  compelled  to  give  evidence;  in 
^minal  proseeutions  it  may  be  held  that  there  are  no  dedsions* 

Th^  case  of  Blinkhom  was.  that  of  a  pupil,  who  was  not  allowed 
.to  exercise  the  option.  It  woald  be  inexpedient  to  extend  the  rale. 
'The  injury  is  done  to  a  third  party,  not  to  the  parent.  To  apply 
:the  rule  to  this  case,  would  be  to  exclude  the  best  evidence  whidi 
*.a  cr\me  of  the  natnre  charged  admits  of.  A  sod  forging  his  iatherli 
iname  would  thus,  in  most  instances,  escape  conviction,  weie  the 
evidence  of  the  parent,  the  best  which  the-  case  admits  of,  to  be  ex- 
eluded. 

Lord  Juitke'derh^-^My  opinion  is,  that,  not  prior  to  thepabli- 
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tedon  of  Baron  Hume's  Work^  feut  Certainly  prfor  to  the  case  of  23 1'eb.  1835. 
Leask,  we  had  a  clear  and  settled  role  on  thk  pointy  founded  upon  ^^'*^'^'^'^. 
the  usage  and  praetice  of  the  Court;  and  the  rule  so  understood  was,  Ad^ocatevf 
thafr  parents  could  not  be  eompelled  to  gir<$  eyidence  Against  their  Harvey. 
children)  but  were  allowed  to  exercise  the  option.     Accordingly,  opkioii  of 
Mt  Bnnletf)  p.  482,  notices  thc^  exception  intMduced  in  feyour  of  a  Court.  • 
]parent  and  ehUd,  obraetuin  petjurii)  and  that  the  option  hdd^  although 
not  at  a  remote  period,  been  introduced;  and  Stair^  the  fountain  of 
our  UWf  recognises  the  same  ptiritege^  in  the  case  of  a  parent  or  childi 
The  case  6l  Cuninghame,  23d  June  1806,  is  noticed  by  Burnett  aS 
thi^  first  <ias^  in  which  the  option  was  allowed.     The  objection  was 
tdken,  and  the  witness  withdrawn,  the  advocate  for  the  Crown  not 
bppo^ing.     In  the  case  of  Brown,  before  the  lat^  Lord  Meadow* 
bfemk  and  Pittnilly  at  Glasgow^  after  a  solemfi  Argument,  it  was  held^ 
that  the  witness  must  be  allowed  to  exercise  the  option  of  ^^itig 
Eyidence*     The  kw,  as  to  the  option  by  a  pupils  was  settled  in 
Slinkhorn,  tod  the  child  rejectlsd. 

In  allowing  this  option,  there  seems  no  room  for  distinction  as 
to  cases  of  life  and  death,  and  caseb  where  the  punishment  fhlls 
6hort  of  death ;  and  the  questloti  cannot  be  aflfected  by  that  consi-^ 
deration. 

But  if  the  rule  be  clears  to  the  child,  on  what  principle  can  tho 
{Either  be  admissible  ?  The  affection  and-  the  metus  peijurii  are  thd 
ftame.  So  Sutir  holds,  and  there  is  an  unqualified  passage  in  Bank- 
ton  to  thd  Same  effect  Thd  case  of  Leask  is  the  leading  oae  in 
vhibh  the  point  did  occur,  and  was  settled  by  Lords  Hermand  and 
Oillhss  at  Aberdeen  j  and  in  my  opinion,  in  the  case  of  Cowle,  I 
stated  that  I  i^reed  ^ith  the  decision  in  Leask's  case. 

However  anomalous  and  inconvenient  the  rule  taoay  seem,  und 
whatever  risk  there  may  be,  by  collusion,  of  defrauding  the  public, 
there  is  little  in  point  of  soKdity  in  the  anOttaty^  stated.  I  am 
iiiider  an  in^ressron  there  are  other  c&ses  where  the  pMnt  ims  do** 
tan^d^  ihotigh  I  bare  not  been  able  to  find  them; 

Lard  Mackenzie* — I  agree  as  to  the  rule,  and  that  we  must  allow 
ihe  person  proposed  to  be  examined  to  etercise  his  option.  The 
cdasbquences  would  be  dangerous  of  ianeUonmg  any  Mier  rule.  If 
tire  parent  adduced  be  an  honest  witness,  we  would  put  Um  in  the 
mttktion  of  a  judge  on  the  life, and  fbrtunlis  of  fakchild,->-the  execu- 
tioner of  public  justice  on  a  near  relative. 

There  is  no  audi  option  in  the  jtrispmd^ce  of  oUier  countries ; 
Imtalilt  it  has  been  Ae  rulo  of  ckxr  practice.  Frmn  ancient  periods 
the  |)raetice  had  bk»  followed,  of  allowing  a  cMld,  when  addnced 
against  its  parent,  to  exercise  the  option.  As  a  corollary  on  that 
propotitjon,  the  child,  if  a  pupil,  was  held  incapable  of  exercising 
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93  Feb.  183d.  the  option.     Tbid  has  bisen  rakd  in  a  muhitude  of  cans.     Wbea 

y^y^^,   Advocate-Depute,  I  recollect  the  case  where  a  child  was  in  the  box, 

Ad?ocatr»f  *  ^•'^^  ^^  J"**  about  to  divolge  the  story  of  its  parents  gailt,  vheii 

Harvey.         Lord  Justico-Clerk  Hope  interfered,  and  stopped  the  evidence. 

Opinion  of         Thus  the  child,  if  a  pupil,  is  absolutely  ezeluded ;  if  major,  an  op* 

Court.  tion  is  allowed.     The  majority  of  the  Consulted  Judges  in  Cowie's 

case  did  not  mean  to  say  that  the  rule  ou^ht  not  to  be  extended  to 

all  cases,  but  only  that  the  option  had  hitherto  been  allowed  in  cases 

of  life  and  death  only«     The  defender  in  a  civil  suit  may  be  a  wit* 

ness,  and  references  are  accordingly  every  day  made  to  his  oadi. 

There  Can  be  no  objection  to  a  child,  therefore,  in  a  dvfl  action,  when 

the  parent  himself  is  admissible.    We  most  then  admit  the  rale  to 

its  full  extent    We  cannot  stop  short*    The  same  principle  applies 

in  the  case  of  a  father  against  a  child,  as  in  a  child  against  the  p^ 

rent 

It  is  no  doubt  a  question  for  the  Legislature  how  far  the  rqle  ought 
to  be  relaxed ;  and  also  whether  a  distinction  ought  not  to  be  made 
in  cases  of  life  and  death,  and  cases  involving  arbitrary  punishmeatSL 
Lord  Moncreiffi — I  agree  that  we  cannot  depart  from  the  esta* 
blished  practice,  and  do  not  feel  any  regret  as  to  the  inoonrenienee 
the  rule  may  create ;  for  I  am  of  opinion  that  it  is  consistent  wiA 
certain  fundamental  principles  in  our  lawy  which  have  no  place  in 
tiie  laws  of  other  countries. 

From  the  earliest  periods  the  rule  has  been,  that  a  witness  oo^ 
not  to  be  placed  in  a  situation  so  as  to  be  under  great  temptation 
of  committing  perjury.  Met  us  perjurii  runs  through  the  whole  of 
our  law  of  evidence.  In  England  they  do  not^  in  questions  of  evi- 
dence, view  the  danger  of  the  affection  of  a  parent  towards  a  child 
in  the  same  light  as  we  do. 

I  remember  a  remarkable  case  of  a  motiier  being  adduced  by  one 
son,  in  a  case  against  another  son,  and  the  Court  rejected  the  evi- 
dence ;  (Gordon  v.  Gordon.)  Just  about  the  same  time,  there  oecnr* 
red  an  illustration  of  the  greater  expediency  of  oar  rule*  In  England, 
tiie  House  of  Lords  held,  in  the  Berkeley  Peerage,,  that  the  modier 
was  admissible :  but  it  turned  out,  that  after  she  was  ^^^flninfd^ 
tiie  House  did  not  believe  her  testimony.  It  is  not  wondeifid 
that,  in  the  case  of  a  child,  we  should  have  held  that  it  ooght  not 
to  be  made  the  instrument  of  destroying  the  life  fS  freedom  of  its 
parent 

But  the  point  is  not  new.  Stair  lays  it  down  as  dear,  and  sub- 
sequent  cases  confirm  the  rule.  It  is  too  late  now  for  controversy, 
as  to  the  case  of  a  child  against  a  parent ;  and  the  rule  as  to  the 
child  nrast  be  the  rule  for  the  &ther.  We  have  the  highest  ai^ 
thority  that  there  is  no  affection  under  Heaven  equal  to  that  ef  t 
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mother  toward  her  child.     There  is  no  situation  in  which  the  temp-  S3  Feb.  1835. 
tation  of  perjury  is  so  dreadful  as  that  of  a  mother  called  to  give  „7**^^t^^, 
evidence  against  the  child  of  her  womb  and  her  affection.     There  Advocate^i^  ^ 
are  few  who  would  have  nerve  or  resolution  sufficient  to  enable  them  Harvey. 
to  divulge  the  truth.  Optnion  of 

In  the  ease  of  Leask  the  rule  was  fixed :  the  witness  was  not  Court. 
examined ;  and  the  rule  cannot  be  affected  by  the  &ct,  that  the 
public  prosecutor  declined  to  resist  the  objection.  There  have 
been  several  eases  since  in  practice  ;  and  I  recollect  a  recent  case 
of  Braid  and  his  sister  for  incest  and  murder.  The  mother  of  both 
was  adduced :  the  option  was  taken  by  her,  and  she  gave  evidence, 
the  effect  of  which  was,  that  one  of  the  prisoners  was  acquitted. 
In  another  case  at  Glasgow,  a  mother,  being  allowed  the  option  of 
giving  evidence,  said,  *  I  would  rather  not'  Then  the  rule  is  laid 
down  in  Burnett  The  late  Lord  Meadowbank  sustained  the  prin^ 
dple  in  the  case  of  Brown,  at  Glasgow,  in  1814. 

I  do  not  see  the  practical  mischief  likely  to  arise  from  the  rule. 
The  presumption  is,  either  that  the  witneas  is  honest,  or  under  temp- 
tation of  perjury  and  collusion,  on  aeeount  of  the  child.  If  he  ex- 
ercise the  option  and  tell  the  truth,  we  are  still  under  the  belief  of 
collusion  existing.  In  short,  we  just,  by  allowing  the  option,  re- 
ject a  witness  from  whom  we  do  not,  and  cannoti  expect  the  truth. 
This  witoess,  then,  must  be  placed  in  the  box,  and  allowed,  if  he 
please,  to  exercise  the  option  of  being  examined.  If  he  declines, 
the  case  stands  just  as  if  the  witness  were  dead.  I  may  add,  that 
I  can  make  no  difference  whether  the  offence  charged  be  capital  or 
not ;  the  same  rule  ought  to  be  equally  applicable. 

The  witness  having  been  placed  in  the  box,  declined  to  give  evi- 
dence. 

Tor  Uie  Crown,  Sol^^Gen,  (M'NeiUjJ  Urguhart,  A*  D,  For  Hanrej,  Jot,  Ander- 

R. 


*•*  InBuvKHOENy  7th  June  1824,  abo?^  referred  to,  the  olyectton  stated  to  Joha 
Woody  adduced  as  a  witness  against  bis  mother,  Isabella  Blinkhom  or  Cocker, 
accused  of  murdering  her  child,  was,  that  as  the  boy  was  just  twelve  years  of  age, 
and  the  son  of  the  prisoner,  he  was  not  only  incapable  of  exercising  the  option 
of  giving  evidence,  but  was  entirely  inadmissible  as  a  witness.  Monieith,  for  the 
pursuer,  and  So^ciiar-General,  f  Hope  J  and  D,  M^NeUl,  for  the  Crown,  fully 
argued  the  objection. 

Lord  Hermand, — My  own  feelings  are  against  the  reception  of  this  witness. 

Lord  GUiies,'^A»  I  know  the  value  of  your  Lordships'  time,  I  shall  be  very 
abort.  I  concur  in  every  word  said  to  have  been  stated  by  the  Lord  Justice- 
Clerk  and  the  late  Lord  Meadowbank  in  the  case  of  Cuningham,  and  concurring 
in  those  opinions^  I  shall  be  less  tedious  in  expressing  my  own.   I  am  quite  clear, 
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S3  Feb.  1835.  tbat>  by  the  law  of  Scotland,  parents  and  children  in  the  general  esse  are  not  at 
v^^Y<^i«/     lowed  to  give  evidence  against  each  other ;  and  if  you  break  this  rule,  you  idax 
His  MajeBty*B  it  only  upon  necessity.    But,  my  Lords,  the  question  before  us  is  not  whether  la 
Advocate  v.      adult  may  or  can  give  evidence,  but  whether  a  child  under  pupillarity,  as  tlus  ii, 
can  be  received  as  a  witness  against  his  parent.    The  case  has  beeo  aipied  oi 
two  views ;  either  on  the  supposition  of  his  youth  and  relationship,  or  of  his  op- 
tion.   And  is  there,  or  is  there  not  an  option  on  the  witness  to  give  or  lefase 
his  evidence  ?  Now,  I  do  not  think  it  necessary  to  give  any  opinion  upon  that 
evidence,  how  far  it  is  competent  for  an  adult  person  upon  oath,  to  say,  whe- 
ther he  will  swear  or  not ;  because  in  this  case,  in  every  view  I  have  taken  of  it; 
I  am  for  rejecting  the  evidence  of  this  child,  only  on  the  su[^>osit]on  that  the 
child  is  under  pupillarity,  and  incapable  of  exercising  such  opdon.    No  doabt  a 
pupil  may  be  put  on  oath ;  but  the  general  rule  is,  that  a  child  under  pnpillazi^ 
cannot.    And  it  is  said,  that  you  must  relax  that  rule  to  the  extent  of  poitt^ 
thai  child  on  oath,  as  an  exception  to  the  rule  of  law ;  but  that  there  is  no  foun- 
dation or  ground  for  finding,  that  what  you  are  now  called  on  to  admit  is  to  be 
the  ground  for  a  general  relaxation.    If  that  were  the  case,  the  rule  would  be 
violated.    But  even  were  that  mode  of  reasoning  to  be  admitted,  would  it  follow 
that  this  boy,  upon  bis  own  capability  of  balancing  those  public,  private  and  sacred 
duties,  would  know  what  must  be  done,  whether  he  ought  to  give  bis  evidence; 
yea  or  no?  A  child  is  not  capable  of  balancing  those  duties  which  it  owes  to  the 
laws  of  God  and  man.    Were  a  child  capable  of  this,  the  rule  might  apply.  The 
conduct  of  Brutus  in  condemning  his  son  has  not  been  universally  approved  of; 
and  is  it  possible  for  a  child  under  pupillarity  to  be  competent  to  denounce  ^ 
guilt  of  its  parent  ?  Or  is  it  proper  that,  if  he  were  so  inclined,  he  should  have 
such  an  option  ?   A  pupil  is  by  law  incapable  of  any  act.    Between  a  child  of 
twelve  and  one  of  fourteen  years  of  age  there  may  be  little  or  no  distinction; 
but  the  law  makes  the  greatest  possible  distinction  between  thdr  characters :  the 
one  must  have  a  tutor,  the  other  a  curator.    There  is  a  civil  case  now  in  depen- 
dence, the  case  of  Sir  Charles  B.,  where  it  was  held  that  a  child  of  that  age  could 
not  be  called  upon  to  make  his  choice  of  two  estates  that  were  left  to  him ;  and 
yet  we  are  told  that  a  child  can  be  called  upon  to  make  this  option,  and  to  £- 
vulge  the  truth.    Whether,  in  reference  to  that  duty  which  it  owes  to  its  mother, 
or  to  that  duty  which  it  owes  to  its  God,  I  can  never  suppose  that  a  child  onder 
pupillarity  is  capable  of  making  such  a  distinction.    Were  I  to  disregard  that 
doctrine,  I  would  be  acting  contrary  to  all  laws.    We  cannot  compel  this  child 
to  give  its  evidence ;  and  if  the  public  have  a  right  to  enforce  the  evideoee  of 
this  child,  they  can  do  it  in  no  other  way  but  by  torture.    I  shall  enforce  the 
rights  of  the  public  with  all  my  power ;  but  I  cannot  punish  this  child,  and  hort 
the  obedience  it  owes  to  its  parent.    I  am  for  rejecting  the  evidence  of  this  duid; 
but  as  to  whether  an  adult  person  in  such  a  case  can  be  recdved  or  not,  I  do  not 
wish  to  express  any  opinion. 

Lord  PitmiUy. — This  is  a  very  important  question,  and  opens  a  wide  fidd  for 
discussion.  In  other  circumstances  I  should  have  thought  it  my  duty  to  have 
gone  very  fully  into  the  arguments  upon  the  point ;  but  considering  the  way  ia 
which  the  question  has  come  before  us,  and  the  opinion  that  has  been  delivered, 
in  every  word  of  which  I  concur,  I  shall  not  occupy  your  Lordships'  time.  I  ooa- 
sidered  this  question  with  every  attention  I  could  bestow  upon  it  in  the  case  of 
Brown,  which  has  been  alluded  to ;  and  at  the  same  time  I  had  the  advice,  direc- 
tion and  assistance  of  the  late  Lord  Meadowbank,  when  my  opinion  was  fomcd, 
I  believe  never  to  be  altered. 
Lord  Succoth  concurred. 
Lord  Meadowbank  saw  no  ground  for  receiving  the  evidence  of  this  bov.    His 
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Lordship  read  from  the  notes  of  the  late  Lord  Meadowbank,  that  that  Judge  had  23  Feb.  1835. 
advised  with  Professor  (Baron)  Hume  oa  the  point,  who  considered  such  evidence     v^py«^^ 
inadmissible.  His  Majesty's 

I*ord  JuiUce^Clerk, — My  opinion  concurs  with  that  of  your  Lordships ;  and  I  Advocate  v. 
mast  confess  that  without  reference  to  the  result  of  this  particular  case.    This  is  Harvey, 
a  question  on  which  I  entertained  considerable  doubts,  particularly  as  to  what  -.,. .        « 
was  spoken  to  by  Lord  Gillies, — the  age  of  the  child.    The  matter  having  now  ' 

been  maturely  considered,  I  have  arrived  at  a  clear  opinion,  that  we  cannot  re-  Opioion  of 
ceive  this  evidence.  It  was  stated  by  the  counsel  for  the  prisoner,  that  the  life-  Coutt. 
rent  escheat  may  be  L.500.  I  don't  care  although  it  were  a  hundred  pence ;  but 
it  it  quite  clear,  that  a  pupil  cannot  dispose  of  his  property  to  the  extent  of  one 
farthing.  Therefore,  without  going  upon  the  ground  of  option,  I  concur.  As  to 
the  case  of  Cuningham,  I  think  it  was  correctly  decided,  and  I  am  not  for  dis- 
turbing that  decision.    Evidence  of  the  pupil  refected. 


No.  IV.  8th  June  1835. 

Captain  WILLIAM  WHITE 

against 
ALEXANDER  SCOTT  of  Tbinity. 

FoREiGK.  —  Process-Criminal. — WARRANT. — Bail. — A  patty 
resident  in  Scotland  having  been  apprehended  upon  a  warrant  from 
the  Court  of  Kxn^e  BewJi  in  England^  indorsed  by  a  Scotch  Jus" 
tice  of  the  Peace,  and  ordered  to  find  bail  to  a  fixed  amount, — made 
an  application  for  suspension  and  liberation;  (1.)  The  Coiart  found 
they  could  not  interfere  ;  (2.)  The  Justices  having  fixed  the  bail,  the 
Court  would  not  modify  it,  considering  the  amount  of  bail  to  be  in 
the  discretion  of  the  Justice. 

Captain  White  had  been  employed  by  Mr  Scott  as  an  agent,  in 
a  proposed  transaction  for  the  erection  of  a  harbour  and  docks  at 
.Trinity*  A  bill  for  L.60  was,  along  with  other  advances,  granted 
by  Scott  to  White.  Scott  understood  that  this  bill  had  not  been 
put  in  circolation,  and  had  been  cancelled,  White  having  promised 
to  return  it  to  him.  The  parties  having  afterwards  differed,  an  ac- 
tion of  count  and  reckoning  was  brought  by  Scott  in  the  Court 
of  Session,  and  an  action  of  damages  by  White.  The  L.60  bill 
formed,  as  White  alleged,  part  of  the  subject  of  the  litigation  in  the 
Court  of  Session,  and  it  had,  in  the  meantime,  been  indorsed  to  one 
Matthews  in  London. 
Scott  instituted  criminal  proceedings  in  London  against  Matthews^ 
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8  June  1835.  White,  and  one  Glindon,  for  a  conspiracy  to  defraud  him  of  the 

wiiuel^tt.  ®^"^°^  ^f  t^®  ^^^^*  ^^^  a  tr°®  ^JU  was  found  by  the  Grand  Jury  on 
the  indictment  preferred  against  them.  Matthews  and  Glindim 
were  apprehended  and  committed  to  jail  in  London,  in  virtue  of  the 
13.  Geo.  III.  c.  31,  which  authorises  the  apprehension  of  a  party  ia 
Scotland  upon  an  English  warrant  indorsed  by  a  Scotch  Magistrate. 
A  warrant  from  the  Court  of  King's  Bench  to  apprehend  Whiter 
who  had  formerly  resided  in  Middlesex,  but  who  for  two  yean  past 
had  resided  in  Edinburgh,  was  issued,  and  which  directed,  that 
he  should  be  taken  <  before  some  Justice  of  the  Peace,  near  to 

<  the  place  where  he  shall  be  herewith  taken,  to  the  end  that  tte 

<  said  William  White  may  become  bound,  with  two  sufficient  se- 

<  curities,  for  his  personal  appearance  at  the  next  sessions  to  be 
'  holden  for  the  jurisdiction  of  the  Central  Criminal  Court,  to  an- 
'  swer  the  said  indictment,  and  be  further  dealt  with  according  to 
«  law.' 

On  2d  June  the  SherilF-substitute  of  Edinburghshire  indoned 
the  warrant,  and  White  was  brought  before  him  as  a  Justice  of  the 
Peace.  The  following  procedure  took  place :  '  Edinbwrgh,  4A 
June  1834. — The  before-mentioned  Mr  William  White  faanng 
been  brought  before  me,  and  it  having  been  explained  to  him  diat 
he  was  entitled  to  be  liberated  on  bail,  to  answer  according  to  the 
exigence  of  the  warrant,  and  it  being  stated  that  he  would  be  re- 
quired to  find  two  sufficient  securities  to  the  amount  of  L.100,  he 
craved  forty-eight  hours  to  find  bail.  W.  White.  G-  Tait, 
Sheriff-substitute,  J.  P.'  <  Edinburgh,  4^  June  1835. — ^Tbe  She- 
riff-substitute grants  warrant  to  the  constables  of  CooM,  or  mes- 
sengers at  arms,  to  detain  the  said  William  White  in  custody  in 
the  meantime,  or  until  he  shall  be  sooner  prepared  to  find  such 
sureties.' 

On  the  5th  June  White  presented  a  bill  of  snspensioB  and  li- 
beration, which,  on  the  same  day,  the  Lord  Justice-Clerk  appointed 
to  be  served  on  Scott,  and  answered  within  twenty-foor  houra  after 
service.     In  the  meantime  the  forty-eight  hours  for  findiiig  hail 
having  expired,  the  Sheriff-substitute,  acting  as  a  Justice,  proBoon- 
ced  this  deliverance :  ^  Edinbttrghy  6 A  June  1835. — The  before-Bam- 
ed  William  White  having  again  been  brought  before  me,  Sheriff* 
substitute  and  Justice  of  the  Peace  for  the  county  of  Edinbmgh, 
the  forty-eight  hours  mentioned  in  the  preceding  defiverance 
having  expired,  and  bail  not  having  been  offered,  and  m  respect 
of  the  deliverance  of  the  Lord  Justice-Clerk  on  the  bill  of  sos* 
pension  and  liberation  for  the  said  William  White,  which  is  ap- 
pointed to  be  answered,  with  a  view  to  its  being  disposed  of  by 
the  High  Court  of  Justiciary,  on  Monday,  the  8tb  current,  grants 
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*  warrant  to  constables  of  Court  and  messengers-at-arms  to  detain  6  June  1835. 
'  the  said  William  White  in  custody  till  the  case  shall  be  disposed     ^^*^V^^ 

«  of  by  that  Court,  and  till  farther  orders  shall  be  made  in  conse-  ^^^  ''•  ^"^^ 

*  quence^  unless  he  shall  sooner  find  bail,  with  two  sufficient  secu- 
^  ritiesy  agreeably  to  the  preceding  minute,  of  the  4th  of  June  cur- 
<  rent     G.  Tait,  Sheriff-substitute  and  J.  P.' 

The  grounds  of  suspension  were— 

1.  The  proceedings  upon  which  the  warrant  from  the  Court  of 
Kbg's  Bench  was  issued  were  a  fraud  upon  the  law  of  England, 
and  a  contempt  of  the  jurisdiction  of  the  Court  of  Session,  in  which 
a  civil  question  as  to  a  L.60  bill  depended, 

2.  The  liability  of  Scott  for  the  L.60  bill  being  a  civil  question, 
it  was  a  gross  violation  of  the  liberty  of  the  subject  to  adopt  pro- 
ceedings for  making  the  suspender  responsible  in  a  foreign  court, 
and  in  a  criminal  form,  for  what  was  properly  the  subject  of  a  pend- 
iog  suit  in  the  courts  of  his  own  country. 

Answered — 

L  The  erim«  charged  was  committed  in  England,  and  the  sus- 
pender, like  his  socii,  could  have  been  apprehended  in  Eiigknd, 
and  can  also  be  so  in  Scotland,  by  virtue  of  the  warrant,  duly  in- 
dorsed by  a  Scotch  magistrate.  The  L.60  bill  was  not  in  question 
in  the  proceedings  in  the  Comrt  of  Session ;  and  besides,  these  pro* 
eeedings  were  in  no  shape  involved  in  or  affected  by  the  proceed- 
ing instituted  before  the  Court  of  King^s  Bench* 

2.  Even  diongh  the  suspender  was  resident,  and  althongh  if  the 
bill  had  been  in  question  in  the  process  in  the  Court  <rf  Session, 
which  was  denied,  this  could  be  no  bar  to  criminal  proceedings  in 
England,  for  an  offence  committed  in  that  country. 

The  Cawf%  upon  advising  the  bill  and  answers,  pronounced 
this  deliverance :   %ih  June  1835. — The  Lord  Justioe-Clerk  and  \ 

Lords  Commissi<mers  of  Justiciary  having  considered  thk  bill,  with 
the  answers  thereto,  and  heard  parties'  procurators,  find  it  incom* 
petent  to  interfere  in  tihe  matter  in  question,  and  therefore  refuse 
the  bill,  with  six  guineas  of  expenses,  besides  the  dues  of  extract, 
>&c. 

WiUtm,  for  the  sospender,  then  moved  that  the  Court  modify  the 
bail,  and  founded  upon  a  late  judgment  in  Elngland. 

The  Court  considered  it  incompetent  to  interfere ;  but  as  die    . 
£lieriff  was  present  in  Court,  be  might,  having  heard  the  views  of  the 
Court,  exercise  his  own  consideration  and  discretion  as  to  the  amount 
of  bail. 
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8  June  J835.       The  Sheriff,  hj  a  subsequent  interlocutor,  modified  the  bail  to 
^.^T^v^Tr      L.60,  the  amount  of  the  bill  in  question. 

White  V  Scott  ^ 


Dunlop  V.        ^^^  Suspender,  Jo.  WiUon,  For  Respondent,  P.  RoberHon.  A,  WUsam  sad 

Hart.  A,  ScoUt  W.  S.  Agents.         Mr  Neaves,  Clerk. 


No.  v.  20^  June  1835. 

JOHN  DUNLOP 
affoinst 

JOHN  HART. 

Process-Criminal. — Act  39.  Geo.  III.  c.  79. — Expbnsss.— 
Advocation  to  the  Justiciary  Court,  of  certain  proeeedv^gs  under  Ae 
39.  Geo,  IIL  c.  79,  which  ordains  printers  to  adhibit  their  names 
and  places  of  abode  to  publications,  dismissed  as  incompetenL 

(2.)  Held  not  an  inflexible  rule,  that  expenses  should  fbUaw  the  diemip' 
sal  of  an  action  on  the  ground  of  incompetency. 

By  the  statute  39.  Geo.  Ill,  c.  79,  it  is  inter  alia  enacted,  that 
every  person  who  shall  print  any  paper  or  book  whatsoever,  meant 
or  intended  to  be  published  or  dispersed,  shall  print  upon  certua 
parts  thereof  his  name  and  place  of  abode,  (sect.  27.)  ^  and  evetj 

<  person  who  shall  omit  so  to  print  his  name  and  place  of  abode  on 

<  every  such  paper  or  book  printed  by  him,  and  also  every  petaon 

*  who  shall  publish  or  disperse,  or  assist  in  publishing  or  diq>ei»* 

*  ing,  either  gratis  or  for  money,  any  printed  paper  or  book  whieh 

<  shall  have  been  printed  after  the  expiration  of  forty  days  from 

<  the  passing  of  this  act,  and  on  which  die  name  and  place  of  abode 

*  of  the  person  printing  the  same  shall  not  be  printed,  as  afore- 
c  said,  shall,  for  every  copy  of  such  paper  so  published  or  dispersed 
(  by  him,  forfeit  and  pay  the  sum  of  L.20.' 

By  a  subsequent  section  (35.)  it  is  enacted,  <  That  any  pecnniaiy 

*  penalty  imposed  by  this  act  exceeding  the  sum  of  L.20,  may  be 
^  sued  for  and  recovered  by  any  person  who  will  sue  for  the  same 
^  by  action  of  debt,  in  any  of  his  Majesty's  courts  of  record  at  West- 

<  minster,  if  such  penalty  shall  have  been  incurred  in  England  or 

<  Wales,  or  the  town  of  Berwick  upon  Tweed,  and  in  his  Ma- 

*  jesty's  Court  of  Exchequer  in  Scotland,  if  such  penalty  shall  have 

<  been  incurred  in  Scotland ;  in  which  action  it  shall  be  snfficieDt 

<  to  declare  or  allege  that  the  defendant  is  indebted  to  the  plaintiff 
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^  in  the  sum,'  &c. ;  *  and  any  pecuniary  penalty  imposed  by  this  20  June  1835. 

*  acty  and  not  exceeding  the  sum  of  L.2O9  and  for  the  recovery     ^"^^V^ 

*  whereof  no  provision  is  herein-before  contained,  shall  and  may  be  h^^^^  ^* 
^  recovered  before  any  Justice  or  Justices  of  the  Peace  for  the  county, 

*  stewartry,  &c.  in  which  the  same  shall  be  incurred,  or  the  per- 

*  son  having  incurred  the  same  shall  happen  to  be,  in  a  summary 

*  way.* 

By  another  clause  (sect.  36.)  it  is  provided,  that  all  pecuniary  pe- 
nalties and  forfeitures  imposed  by  the  act  shall,  when  recovered,  be 
applied  and  disposed  of,  ^  one  moiety  thereof  to  the  plaintiff  in  any 

*  such  action,  or  the  informer  before  any  Justice,  and  the  other 

*  moiety  thereof  to  his  Majesty,  his  heirs  and  successors.' 

The  respondent,  Hart,  as  procurator-fiscal,  presented  a  petition 
aod  complaint  to  the  Justices  of  the  Peace  for  Renfrewshire,  which, 
after  setting  forth  the  foregoing  sections,  subsumed,  that  notwith- 
standing said  enactments,  the  publishing  or  dispersing  of  irreligious 
and  scurrilous  papers,  &c.  on  which  the  name,  &c.  is  not  printed, 
as  is  prescribed  by  the  said  statute,  tending  to  revile  the  religion  of 
the  country,  &c.  has  lately  become  common  and  ought  to  be  pre- 
vented. It  then  charged  the  advocator,  Dunlop,  time  and  place 
particularly  mentioned,  to  the  effect  that  he  had  published  and  dis- 
persed, or  assisted  in  publishing  or  dispersing,  either  gratis  or  for 
money,  certain  printed  papers  or  handbills,  the  import  of  which  was 
at  length  narrated.  The  conclusion  was  as  follows :  That  by  so 
publishing  or  dispersing,  or  assisting  in  publishing  or  dispersing 
each  or  one  or  more  of  the  said  twenty-five  printed  papers  or  hand- 
bills, or  eopies,  the  said  John  Dunlop  has  been  guilty  of  a  contra*- 
vention  of  the  statute  before  referred  to,  and,  in  particular,  of  the 
sections  thereof  herein  before  quoted,  and  has  thereby,  for  each 
printed  paper  or  handbill,  or  copy  so  published  qr  dispersed,  or 
assisted  to  be  published  or  dispersed  by  him,  incurred  a  penalty  of 
L.20,  in  terms  of  the  said  statute,  besides  the  expenses  of  this  appli- 
cation and  subsequent  procedure  :  That  in  order  that  the  said  John 
Dunlop  may  be  punished  for  the  said  contraventions  in  terms  of  the 
said  statute,  so  as  to  deter  him  and  all  others  from  committing  the 
like  in  time  coming,  the  present  application,  &c.  The  address 
of  said  petition  ran  thus:  ^  Unto  the  Honourable  his  Majesty's 

*  Justices  of  the  Peace  for  Renfrewshire,  The  Information  and  Com- 

<  plaint  of  John  Hart,  writer  in  Paisley,  procurator-fiscal  of  court, 

<  for  himself  and  the  public  interest ;'  and  the  prayer  was  to  this 
effect:  '  May  it  therefore  please  your  Honours  to  grant  warrant  for 

*  summoning  or  bringing  the  said  John  Dunlop  complained  on 

<  before  you  for   examination ;    and  thereafter,   on  admission  or 
^  proof  that  he  did  publish  or  disperse,  or  assist  in  publishing 
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Hart. 

Opinion  of 
Court. 


1^  June  1B35.  meant  to  tie  down  the  prosecutor,  they  would  hare  added  a  sdlie- 
dule.  I  can't  view  the  lower  penalties  in  a  different  light  from  the 
higher.     It  is  a  civil,  not  a  criminal  process  in  both. 

Lord  Mackenzie. — I  concur.  The  object  of  this  act  may  be  to 
suppress  sedition  and  blasphemy,  but  in  troth  it  will  suppress  any 
thing  which  is  printed.  The  view  of  the  act  and  its  provisions  are 
two  different  things.  The  only  provision  is  against  anonymous 
printing  of  any  kind,  which  is  a  thing  in  itself  quite  innocent,  t 
mere  malum  prohibitum.  What  is  the  provision  of  the  act  ?  That 
the  parties  offending  against  it  shall  forfeit  and  pay  certain  sams. 
It  does  not  stop  there :  it  goes  on  to  provide  how  these  penalties  are 
to  be  recovered,  viz.  by  means  of  a  process  entirely  civil :  there  is 
no  criminal  process  whatever.  It  is  quite  plain  it  is  a  civil  proceed^ 
ing  under  a  civil  jurisdiction.  What  does  it  say  ?  That  the  penal- 
ties shall  be  recovered  in  a  summary  way,  by  a  mere  action  of  debt 
As  to  the  warrant  of  imprisonment  which  was  granted  here,  the  or- 
dinary process  of  the  law  would  have  put  the  party  in  prison  if  he 
had  failed  to  pay,  so  that  no  implication  can  be  taken  from  thin 
Having  this  opinion  of  the  nature  of  the  proceeding,  and  of  the  ju- 
risdiction, and  thinking  that  the  act  contemplates  nothing  but  a  civil 
process,  has  this  party  done  any  thing  which  would,  notwithstand- 
ing, force  us  to  view  the  proceeding  in  this  particular  case  as  a 
^  criminal  proceeding  ?  I  should  not  wish  to  lay  it  down  as  impos- 
sible to  turn  a  civil  into  a  criminal  suit,  but  I  do  not  think  in  this 
case  they  have  gone  that  length.  I  know  that  there  has  been  great 
laxity  in  this  respect  in  the  inferior  courts.  I  believe  they  proceed 
more  correctly  now ;  but  at  one  time  there  was  no  keeping  tbem 
from  investing  a  mere  ordinary  action  of  damages  in  all  the  forms  of 
a  criminal  suit. 

Ijord  Moncreiff  stated  his  views  at  length,  but  they  were  in  sub- 
stance precisely  similar  to  those  of  the  preceding  Judges.  His 
Lordship  further  observed,  that  there  might  have  been  steps  adopt- 
ed here  which  were  not  warranted  by  the  nature  of  the  process,  hot 
he  would  entirely  reserve  his  opinion  upon  that  point  If  the  sta- 
tute was  not  properly  carried  into  effect,  and  if  this  party  have  sof- 
fered  thereby,  he  must  have  his  redress :  the  Justices  may  have 
gone  beyond  their  powers ;  but  that  is  matter  to  be  discussed  in  the 
proper  court,  which  I  humbly  think  is  the  Court  of  Session.  His 
Lordship  also  said,  that  it  was  unfortunate  that  these  statutes  were 
so  drawn,  that  it  was  diflScult,  especially  in  the  inferior  courts,  for  a 
person  accustomed  solely  to  the  forms  of  proceeding  here,  to  see 
his  way  through  the  execution  of  them. 

Lord  Medwyn. — I  concur  so  entirely  in  all  that  has  been  before 
stated,  that  it  is  scarcely  necessary  for  me  to  add  any  thing.    I 
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quite  satisfied  the  statute  contemplates  nothing  but  a  civil  process  SO  June  1835. 
-—an  action  of  debt.   It  would  be  contrary  to  all  rules  of  interpreta-    ^"v^^ 
tion  to  take  a  different  view  of  it.     Although  I  am  satisfied  that  it  ^^^^^  *' 
is  not  a  criminal  action,  but  merely  a  civil  process,  simply  to  re-      ■ 
press  a  malum  prohibitum,  I  don't  mean  to  say,  that  if  the  procure-  ^j^^id.  ^^'^ 
tor-fiscal  had  made  out  a  regular  libel,  and  treated  the  offence  as 
entirely  criminal,  we  could  not  have  reviewed  it.   Perhaps  the  pro- 
cedure throughout  may  not  have  been  in  every  respect  correct,  but 
the  Justices  have  certainly  materially  treated  this  as  a  civil  action  : 
they  don't  make  the  party  find  security  for  appearance,  nor  do  they 
compel  him  to  be  present  when  judgment  is  pronounced.     If,  how- 
ever, they  have  gone  beyond  their  powers  as  in  an  ordinary  civil  ac- 
tion, I  wish  to  reserve  my  opinion  entirely  upon  that.     I  may  sayi 
however,  that  both  Justices  of  the  Peace  and  other  judges  are  of- 
ten placed  in  extreme  difficulty,  in  consequence  of  these  acts  of 
Parliament  being  drawn  principally  with  a  view  to  English  forms 
and  English  practice,  and  it  is  not  surprising  that  they  should  some- 
times err. 

A  discussion  then  arose  as  to  expenses.     The  Judges  were  of  Expenses. 
opinion  that  it  was  not  an  inflexible  rule  that  expenses  should  fol- 
low the  dismissal  of  an  action  on  the  ground  of  incompetency :  they 
therefore,  under  the  circumstances,  thought  it  right  to  award  only 
modified  expenses. 

For  Advocator,  Dean  of  Fac  f  Hope, J  and  RuudL      For  Respondent,  P.  Bobertiem 
and  M*Ncm.        Mr  Neavet,  Clerk. 

R. 


No.  VI.  22dJune  1835. 

LORD  ADVOCATE 

against 

ROBERT  REID. 

« 

Indictment. — Murder. —  Specification  of  the  modus  ope- 
RANDi. — Question  as  to  the  requisite  'degree  of  minuteness  in  the  de^ 
scription  or  specification  of  the  modus  operandi  in  a  libel  for, murder. 

.There  were  two  indictments  in  this  case,  upon  both  of  which  a  dis« 

passion  took  place  as  to  the  relevancy. 

•.    The  first  indictment  was  expressed  as  follows :  ^  Robert  Reid, 
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22  June  1835^  <  &o.     You  are  indicted  and  accused,  &c.  That,  albeit  by  the  kvt 

^^V**^     *  of  this  and  of  every  other  well-goyerned  realm,  Murder  is  a  crine 

V,  Reid.  ^^^^  ^  ^^  ^  heinous  nature,  and  sererely  punishable :  Yet  true  rr  i% 

<  &c  that  you  are  guilty  of  the  said  crime,  actor,  or  art  and  part: 

<  In  so  far,  as  upon  the  I9th  or^Oth  days  of  September  1834»  or 

<  upon  one  or  other  of  the  days  of  that  month,  or  of  August,  &6 

<  yon  the  said  Robert  Reid  did  within,  or  near  to  the  house,  && 

<  then  occupied  by  you,  wickedly  and  feloniously  put  to  death  and 

*  murder  Elizabeth  Araot  <»r  Reid,  your  wife,  by  violently  stiikuf 

*  her  one  or  more  severe  blows  with  an  ajte,  or  some  other  inslrfr' 

*  ment  to  the  prosecutor  unknown,  v^aa  or  near  to  her  neck,  ss 

*  that  in  consequence  thereof  she  was  mortally  injured  in  her  per* 

*  son,  and  immediately  or  soon  thereafter  died,  or  by  mnm  oiker 
'  mecuis  to  the  prosecutor  unhnoton :  And  you  the  said  Robert  Bdd 

*  having  been  apprehended,'  &c. 

Objected  to  the  relevancy,  in  so  fiv  as  regards  the  words  printed 
in  italics :  1.  That  from  their  position  in  the  sentence,  they  ooold 
not  be  connected  with  the  acts  charged  against  the  pannel,  hot  in 
strict  construction  amounted  merely  to  a  statement  that  the  iVctsHfi^ 
died  <  by  some  other  means  to  the  prosecutor  unknown ;'  that  ii^ 
other  than  those  stated  to  have  been  the  act  of  the  panneL  Thii^ 
therefore,  formed  no  relevant  part  of  a  charge  of  murder,  and  to  sostua 
it  would  be  to  try  the  pannel  for  his  toif^s  deatltf  though  that  death 
might  not  be  occasioned  by  his  act  S.  That  supposing  the  woid% 
by  a  straining  of  the  grammatical  construction  of  the  sentence,  were 
read  in  connection  with  the  specific  acts  of  violence  chaif^,  they 
were  too  vague  and  general  as  a  description  of  the  modus  openndi, 
and  were  contrary  to  the  principles  and  practice  of  the  criminal  law, 
as  they  might  include,  without  any  notice  to  the  pannel,  any  of  the 
various  modes  of  murder,  by  poisoning,  shooting,  stabbing,  drown- 
ing, &c. ;  2.  JSumey  187,  190,  194 ;  2.  Alison,  297-d-9;  dOi-1L 

The  Lords,  (Ist  June,)  held  that  they  were  not  prepared  to  sus- 
tain the  objection  as  iiatal  to  thie  relevancy  of  the  libel  altc^ther, 
but  they  expressed  such  an  opinion  as  to  the  effect  which  they  most 
give  to  it  if  the  trial  proceeded  npon  this  mdictment,  that  Mr  Soli- 
citor-General deserted  the  diet  pro  loco  et  tempore. 

A  new  indictment  was  then  served,  die  minor  propositkHi  of 
which  was  in  the  following  terms :  Mn  so  fer  as,  upon  the  I9th 
^  or  20th  days  of  September  1834,  or  upon  one  or  other  of  thedays 

<  of  that  month,  or  of  August  immediately  preceding,  or  of  October 
"^  immediately  following,  you  the  said  Robert  Reid,  havini^  prs- 

<  viously  conceived  and  evinced  malice  and  ilt^wiU  against  EJSaah 
*  beth  Amot  or  Reid,  your  wife,  did  within  or  near  to  the  boose 
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'  then  occupied  by  you^  situated  at  or  near  Pathbead,  in  the  pa-  22  June  Idss. 

*  risb  of  Dysarty  and  county  of  Fife,  wickedly  and  feloniously  attack    ^*^V^^ 

<  and  assault  the  said  Elizabeth  Arnot  or  Reid ;  and  did  with  an  aze,  ^^eid^^*^^'' 
'  or  with  some  other  instrument  to  the  prosecutor  unknown,  strike 

*  her  one  or  more  severe  blows  upon  or  near  to  her  neck,  and  did 
^  thereby,  or  by  some  other  violent  means  to  the  prosecutor  un- 

*  known,  fracture  and  dislocate  one  or  more  of  the  vertebrae  in  or 

<  near  her  neck ;  in  consequence  of  all  which,  or  part  thereof,  she 
^  immediately  or  soon  thereafter  died ;  or  you  did,  by  strangling  or 
^  suffocating  her,  in  some  manner  to  the  prosecutor  unknown,  or  by 
^  smne  ether  means  to  the  proaecutor  unknown,  then  and  there 

<  wickedly  and  felonioudy  put  ber  to  death  :  and  the  said  Elizabeth 

<  Arnot  or  Reid  was  thus  murdered  by  you,  the  said  Robert  Reid.' 

Objected  to  the  relevancy,  in  so  fiir  as  concerned  the  words^  *  or 
'  by  some  other  means  to  tlie  prosecutor  unknoum* 

That  these  words  are  too  vague  and  indefinite  to  be  admitted  as 
the  description,  or  any  port  of  the  description,  of  the  modus  operan- 
di in  a  libel  for  mttrder :  In  respect,  I.  The  sacred  rule  of  oor  law 
is,  that  the  facts  must  be  specified  and  described  with  precision ; 
3leuA.  part  2,  tit  21,  §  2 ;  2.  JJvme,  190-2 ;  Alison^  297*9.  11.  The 
exceptions  to  tiiis  rule  are,  1.  Cases  of  chikl-murder ;  and,  2.  where, 
from  the  nature  of  the  crime,  and  the  circumstances  setfirth^  pre* 
else  description  is  impossible;  e.  g.  where  the  body  of  the  deceased 
lias  been  found  after  a  long  interval  in  a  state  of  decay ;  2  Hume^ 
190 ;  2.  AhsoH,  302 ;  and  this  impoaiibility  must  appear  in  the  sbew-^ 
ing  of  the  libel  itself.  The  present  case  did  not  fall  within  either 
of  those  exceptions.  III.  Nor  was  the  objection  met  by  the  cases 
ef  Hannay,  1806,  Taylor  and  Smith,  1807,  and  Gilchrist,  1808^ 
end  others  referred  to  by  the  Crown ;  for  these  cases  merely  esta- 
blished another  rule  laid  down  by  the  same  authorities,  namely, 
that  there  is  no  need  of  a  minute  detail  of  fact^  such  as  the  length 
and  depth  of  the  wound,  the  position  and  direction  of  the  injuries, 
Sec. ;  and  they  are  referred  to  accordingly,  simply  as  illustrative 
of  that  rule;  2.  Hume^  194;  2.  Alisonj  299.  In  this  case  a  more 
minute  detail  is  not  contended  for,  but  a  comprehensive  and  sweep- 
ing clause  is  objected  to,  as  giving  no  preparation  to  the  accused. 
Besides,  every  latitude  admissible  under  this  rule,  and  under  these 
authorities,  is  already  taken  in  this  libel,  which,  besides  the  general 
olanse  objected  to,  contains  for  its  charges,  1.  Some  other  instru- 
ment to  the  prosecutor  unknown  ;•  2.  Some  other  violent  means  to 
the  prosecutor  unknown ;  and,  3.  Some  manner  to  the  prosecutor 
unknown.  IV.  The  specification  contained  in  the  previous  part  of 
tiie  libel  did  not  remove  the  objection ;  for  if  this  clause  were  ad- 
mittedr  the  result  would  be  that  prosecutors,  public  and  private,  es^ 
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^  June  1635.  peciaUy  the  latter^  might  specify  those  modes  which  they  did  not  iii*> 
tend  to  rely  upon,  and  keep  latent,  under  this  general  clause,  th^ 
V.  Reid.         ^^^^3  which  they  were  to  insist  on,  and  so  leave  the  accused  entirely 
unprepared  for  his  defence. 

Mr  Solidtor^General  answered  for  the  Crown. 
The  grounds  on  which  the  objection  was  repelled  are  stated  in 
the  following  opinions : 

Opinion  of         Lord  Mackenzie. — The  authorities  quoted  are  certainly  entitled 
Court.  ^  {.jj^  greatest  respect ;  and  the  rules  laid  down  and  founded  on 


generally  speaking,  correct ;  bnt  they  do  not  appear  to  me  to  sitp^ 
port  the  objection  to  the  extent  to  which  it  is  maintained. 

Murder  may  occur  in  a  variety  of  situations.     It  may  be  oodh- 
mitted  in  open  day  before  a  number  of  witnesses,  and  so  admit  of 
distinct  proof  in  all  the  details.     It  may  be  committed  in  such  a 
manner,  although  secretly,  as  to  leave  no  doubt  of  the  manner  in 
which  it  has  been  done :  Or  it  may  be  done  secretiy,  and  in  suck 
a  way,  that  while  the  fact  of  murder  having  been  committed  is  cer- 
tain, the  manner  of  doing  so  is  totally  undiscoverable.     The  rules 
of  bur  law  are  applicable  to  these  different  circumstances,  and  ad- 
mit of  indictments  appropriate  to  them  all.     It  is,  on  the  one  hand, 
an  undoubted  and  established  rule,  that  the  accused  ought  to  be  in- 
formed of  the  manner  in  which  he  is  charged  with  committing 
the  crime,  and  of  which  proof  is  to  be  brought.    On  the  other  hand, 
no  more  information  is  required  from  the  public  prosecutor  on 
head  than  what  he  can  reasonably  be  supposed  to  know ;  and 
communicated  that  information,  he  is  entitled  to  embrace  in 
charge  every  other  means  not  known,  or  which  could  not,  by  reason- 
able inquiries,  be  discovered  by  him ;  for  otherwise  the  accused,  who 
always  knows  what  the  facts  are,  might  escape  by  proving  some  man- 
nier  known  to  himself,  though_not  to  the  prosecutor,  and  thus  go  un- 
punished, while  his  guilt  was  made  perfectly  certain.  The  autiiorities 
are  not  opposed  to  this  doctrine ;  for  they  admit,  that  there  is  an 
exception  to  the  general  rule,  requiring  a  specification  in  the  libel 
of  the  modus  operandi.     And  while  they  enumerate  certain  in- 
stances where  the  exception  applies,  it  does  not  appear  tiiat  these 
are  the  only  instances.     Nor  are  they  stated  to  be  so  :   on  the 
contrary,  the  amount  of  what  these  writers  say  is  just  this, — lliata 
certain  latitude  is  to  be  allowed  in  the  libel,  where  the  drcumstaa- 
ces  are  such  as  to  justify  it ;  and  the  practice  has  been  in  eonforr 
mity  with  this  rule.     I  need  scarcely  refer  to  the  noted  case  of 
Burke  and  Macdougal  as  an  instance  where  the  latitude  was  pro- 
perly allowed.     What  would  have  been  the  consequence  in  that 
case  if  it  had  been  an  unbending  rule  in  our  law  to  require  the  pro- 
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secutor  to  specify  a  particular  modus  operandi,  and  had  limited  his  22  Jone  1635. 
proof  to  that  modus  ?  The  pannel  would  very  probably  have  escaped.    ^<^v-^^ 
This  in  fact  happened  in  Perth  in  the  case  of  a  person  named  Boyd,      ^j^       ** 

who  was  tried  for  murder,  charged  in  the  indictment  as  committed     

by  blows  on  the  head,  and  it  was  found,  by  medical  witnesses  ad-  ^q„"[^"  ^^ 
duced  by  the  pannel  himself,  that  the  murder  was  effected  by  suffo' 
cation, 

I  cannot  therefore  sustain  the  objection  to  these  words,  as  stated 
in  the  present  indictment,  which,  it  will  be  observed,  contains  a 
specification  of  the  modus  operandi  adopted  by  the  public  prosecu- 
tor, as  that  which  appears  to  him  to  be  the  most  consistent  with 
the  appearances.  At  the  same  time,  if,  in  the  course  of  the  trial, 
the  prosecutor  prove  any  other  mode  of  killing  not  specified,  and 
which,  by  his  offering  proof  of  it,  could  not  be  unknown  to  him,  the 
pannel  will  be  entitled  to  an  acquittal. 

Lord  Moncreiff. — I  concur  in  every  thing  that  has  been  said  by 
Liord  Mackenzie ;  and  without  going  over  either  the  same  ground, 
or  referring  to  the  various  cases  establishing  the  rule  as  his  Lord- 
ship has  stated  it,  I  may  advert  to  one  very  numerous  class  of  cases, 
where  the  necessity  of  the  rule  is  so  clearly  manifested.  I  allude 
to  those  cases  of  murder  where  the  deed  is  perpetrated  in  a  secret 
manner.  In  this  class,  the  case  of  Burke  is  very  important ;  and  I 
would  just  call  your  Lordships'  attention  to  the  terms  of  the  indict- 
ment in  that  case,  which,  after  the  part  of  it  quoted  in  Alison,  and 
xeferred  to  by  my  Lord  Mackenzie,  contains  also  these  very  impor- 
tant words,  ^  or  by  some  other  means  or  violence^  the  particulars  of 
^  which  are  to  the  prosecvtor  unknown.* 

The  other  Judges  concurred. 

Libel  found  relevant  in  the  usual  terms. 

Act  Sol,' Gen,  fCufdnghameJ  and  G.  Napier,         Alt.  Ja$.  Andenon  and  G,  H.  Pat' 
iison.        J),  Cleghom  and  fT,  Duncan^  Agents.         Mr  Neaves,  Clerk. 

R. 


Printed  by  Jamea  Walker, 
6.  James's  Court,  liOwnmarket. 
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TITLES  AND  PRINCIPAL  MATTERS  IN  THE 

FOREGOING  DECISIONS. 


Act  of  Sederunt,  II th  March  1791.     See  Public  Officer.    No.  84. 

6ih   Feb.  1806.     N*.   11,  p.  63.  No.  52,  p.  261. 

No.  Ill,  p.  603. 

11th  July  1828.     See  Process.     No.  29. 

12th  No7.  1825.     See  Process.    No.  161. 


Adjudication.    See  Pactum  Ulicitum.    No.  60. 

. See  Interdict.     No.  170. 

Administration  of  Justice.     See  Process-  CriminaL 

Advocation.     Circnmstances  in  which,  in  an  advocation  ob  contingentiam,     (No.  1 18.) 
the  Coart  ordained  a  tenant,  in  a  removing,  to  find  secarity  for  violent 
profits.     No.  118,  Fleming  v.  Morrison^  4/A  June  1835,  p.  629. 

■  See  Burgh  noyaL     No.  115. 

OB  contingentiam.     See  Lis  alibi  pendens.     No.  77. 

Agent  and  Client.  An  agent  in  a  seqaestration  having  presented  an 
application,  in  terms  of  the  Act  of  Sederunt,  for  payment  of  his  accounts, 
against  tlie  trustee,  and  also  against  the  creditors  who  had  ranked  under 
the  eequestration,^-held,  that  the  application  and  procedure  were  com-* 
petent.  No.  52,  Peddie  v.  Dunlop  and  Company^  lOth  Feb.  1835, 
p.  261. 

— ^— ^— —     See  Society.    No.  57. 

__     See  Process.    No.  87.    No.  144. 

See  Expenses.    No.  111. 

Agent  and  Principal.  Collector  under  a  road  act  liable  for  those  with 
whom  he  entrusts  a  warrant  to  poind.  See  Statute,  47.  Geo.  IIL  App. 
Jury  Silt.  No.  12,  p.  101. 

Aliment.  Found,  ( 1.)  That  an  annuity,  alimentary,  and  payable  termly  (No.  185.) 
in  advance,  was  subject  to  the  claims  and  diligence  of  creditors  for  aliment 
famished  to  the  annuitant  subsequent  to  the  time  of  his  becoming  entitled 
to  such  annuity,  and  that  he  could  not  himself  compete  with  such  proper 
alimentary  creditors.  (2.)  Creditors  for  alimentary  furnishings  during 
the  period  to  which  each  term's  aliment  was  directed  to  be  applied,  found 
preferable  to  creditors  for  such  furnishings  during  prior  periods,  but  that 
such  prior  alimentary  creditors  were  preferable  inter  se,  according  to  the 
priority  of  the  diligences  by  which  they  might  have  attached  such  aliment* 
(3.)  The  diligence  of  arrestment  being  competent  to  such  creditors,  no 

E reference  can  be  claimed  over  those  using  that  diligence  by  creditors  who 
ad  obtained  assignations  and  made  intimations  thereof  subsequent  to  such 
arrestments,  but  both  must  be  ranked  and  preferred  according  to  the  prio- 
rity of  their  arrestments  and  intimations  respectively.  (4.)  Parties  who  had 
made  advances  for  the  purchase  of  a  commission  in  the  army  and  outfit  iw 
VOL.  X.  a 
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Aliment  continued, 
the  annuitant's  son,  and  a  gamekeeper  for  his  waget»  foand  aititfed  to 
claim  as  alimentary  creditors.  (5.)  Circnmstances  in  which  foand,  that  a 
trust-assignation  in  faronr  of  certain  alimentary  creditors  conld  not  be  hdd 
to  have  been  extinguished  till  the  date  of  a  letter  recaUing  it.  No.  183| 
Earl  ofBuchan  v.  Rose  and  Others^  1  \th  July  1835,  p.  921. 
Annexation.    See  Patronage,    No.  86. 

Annualrent.  Annual  accumulation  of  interest  allowed  oo  a  dd>i  oso- 
tracted  in  India,  and  at  the  rate  chargeable  in  India,  down  to  the  date  of 
the  action  for  payment,  against  holders  of  funds  in  this  coantry,  althoogk 
no  yearly  account  had  been  rendered,  nor  demand  made  for  aeveial  yean 
previous  to  raising  the  action.  No.  33,  Metcalfand  Others  o.  Glats  ami 
Others,  2^h  Jan,  1836^  p.  175. 

— ^— Held  that  interest  was  not  due  on  arrears  of  fen-doty. 

No.  67,  Wallace  v.  Lord  Eglintofi,  26th  Feb.  1835,  p.  350. 
(No.  136.)    '  Interest  disallowed  on  professional  charges  for  agacy 

and  trouble  in  a  writer's  account.     Interest  on  professional  ontlays  al- 
lowed.    No.  136,  Napier  o.  Balfour,  2(Hh  June  1835,  p.  7S1. 
Annuitt.     See  Liferent  Provieion.     No.  92. 
Apparent  Heir.     See  Pactum  illicituni.    No.  60. 
Appeal.    See  Process,    No.  178. 
Apprentice.     See  Master  and  Servant,    No.  100,  p.  506. 

See  Master  and  Servant,    App,  Jury  Siti,  No.  13. 

Arbitration.  Decreet-arbitral  reduced,  in  respect  that  an  aweanmn  took 
a  final  and  important  step  in  a  submission,  in  the  absence  o(  nmd  vitfaont 
notice  having  beian  given  to  one  of  the  parties  or  his  known  agent. 
No.  36,  Earl  ofDunmore  v,  M'lntumer^  28J(  Jan,  1835,  p.  197. 

.  One  of  the  parties  to  a  submission  having,  before  decrsa 

was  pronounced,  assigned  all  right  which  he  had  againal  Uie  oilier^  in  In* 
voar  of  a  third  party,  with  power  to  him  to  obtun  decreet  in  hie  own 
name,  and  the  arbiters  aeesvdingly  having,  after  an  objection  statod  by 
the  o^er  party,  pronounced  their  decreet-arbitral  in  favour  of  tbe  aseignee, 
•~-heId,  in  an  action  of  reduction,  on  tbe  ground  of  the  incompetency  of 
the  proceedings,  that  it  was  competent  for  the  arbiters  ao  to  give  ont  tkdr 
decree.    No.  37,  Henry  v.  Burns  and  Others^  29^A  Jan.  1835,  p.  SOL 
Arbiter.     See  Expenses.    No.  27. 
— —    See  Process,    No.  82. 
Arrestment.    See  Contract,    No.  68. 
_..-.—..-..     See  Insurance,    No.  135. 

■■  ■■  ■      See  Aliments    Now  185. 
Assault.    Damages  found  due  to  a  party  assaulted  and  defamed  nnder 
circumstances  of  provocation.      Thorn  v,  Graham^   lHh  Jyly  I835u 
Affp,  Jury  Silt,  Now  6,  p.  50. 

Nominal  damages  found  due  to  a  party  assaulted  mder 


stances  of  provocation.    Anderson  v.  Marshall^  I5lk  July  1835,  Afp> 
Jury  SiU,  No.  7,  p.  53. 

Damages  laid  at  L.1500.    Verdict  for  pnrsner. 


shilling.     Dick  v.  Small,  llth  July  1835,  App,  Jury  SiU,  No.9,  |k  7a 
Assignation.     See  Arbitration,    No.  37. 

A  liferentriz  having  granted  an  assignation  ef  rantn  and 


duties  faUing  due  *  from  and  after  Martinmaa  1829,  and  in  tine 
and  also  of  the  li£drent  disposition  in  her  favour,  in  so  far  as  it  rebted  to 
those  rents ;  and  intimation  having  be«i  made  previous  to  MartiMnas. 
viz.  in  July  1829,  when  no  rente  were  ddo^ — found,  thai  the  aaaigantion 
was  preferable  to  a  posterior  adjudger  insisting  in  an  action  of  oMitta  and 
duties.  No.  75,  Fcotoerdew  v.  Buchan,  ^h  March  1835,  p.  400. 
■  See  Insurance,    No,  135. 


AND  PRINCIPAL  MATTERS.  3 

Bail.  'Court  of  Justiciary  refused  to  interfere  to  modify  the  bail  fixed  by 
a  Justice  of  the  Peace  in  the  cose  of  a  party  resident  in  Scotland  against 
whom  a  warrant  had  issued  from  the  Court  of  King'a  Bench.  See  Pro* 
eesS' Criminal.     No.  4f. 

Bankrupt.  Diligence  by  homing  and  caption,  followed  by  an  execution  (No.  18.) 
of  search,  having  passed  against  an  insolvent  party,  and  about  seven  moatba 
thereafter  a  second  search  having  been  executed  against  him,— held  that 
the  limitation  of  four  montlis,  after  the  first  execution  of  search,  whereby 
the  party  was  rendered  legally  bankrupt,  applied  only  to  the  equaltsatioa 
of  diligences  between  competing  creditors  within  that  period,  and  that  a 
petition  for  seqaestration,  if  within  four  months  of  a  subsequent  search, 
(the  other  requisites  of  the  statute  being  complied  with,)  was  competent. 
No.  12,  M'Gavin  v.  Koiiertsony  25ih  Nov.  1834s  p.  66. 

~— »— — '  Sequestration  refused,  upon  the  application  of  a  creditor,  in  (No.  85.) 
respect  of  no  evidence  of  bankruptcy,  in  terms  of  the  statute,  within  four 
months  of  the  date  of  the  petition  for  sequestration :  Held,  that  a  sentence 
of  fagitation  by  the  High  Court  of  Justiciary  was  not  sufficient  evidence 
of  bankruptcy  in  terms  of  the  statute.  No.  4^5,  Marshall  v.  Irvine^  Wih 
Dec.  1834,  p.  123. 

A  creditor  in  an  heritable  bond  having  executed  a  sunroona     C^^**  ^*) 


of  poinding  the  ground,  after  his  debtor  had  been  sequestrated,  but  before 
a  trustee  had  been  appointed  or  confirmed ;  and  having  also,  upon  appli- 
cation to  the  SheriflT,  obtained  warrant  of  sequestration  of  the  crop  and 
stocking,  which  were  inventoried  before  the  trustee  was  confirmed;  and 
the  crop  and  stocking  having  been  sold  by  the  trustee,  with  consent  and 
under  reservation  of  the  heritable  creditor's  right,-— found,  that  the  heri- 
table creditor  s  claim  over  the  price  of  the  crop  and  stocking  was  prefer- 
able, in  so  far  as  the  price  of  the  lands  themselves  did  not  cover  the  heri- 
table debt,  and  this  in  virtue  of  the  heritable  security,  and  executed  sum- 
mons  of  poinding,  but  not  in  virtue  of  the  sequestration  awarded  by  the 
Sheriff.     No.  30,  Campbell's  Trustees  v.  Paulj  IS^A  Jan.  1835,  p.  143. 

I.  A  toll-keeper,  who  was  at  the  same  time  a  licensed  spirit-     (No.  38.) 


dealer,  held  to  be  liable  to  sequestration  under  the  statuto.  IL  A  cre- 
ditor having  rendered  his  debtor  bankrupt  by  incarceration,  and  having 
allowed  more  than  four  months  to  elapse  after  the  dato  of  the  incarcera- 
tion before  he  applied  for  sequestration,-— held,  that  the  application  waa 
thereby  rendered  incompetent,  although  the  party  continued  in  jail  down^ 
to  the  date  of  the  application.  No.  38,  Cochran  v.  Madaren,  Zlsi  Jan. 
1836,  p.  207. 

In  an  action  for  damages  by  a  bankrupt  under  sequestration    (No.  51.) 


against  certain  parties,  including  a  candidate  for  the  trusteeship, — found, 
that  he  was  not  entitled  to  insist  in  the  action  until  he  should  either  ob- 
tain the  concurrence  of  the  trustee  as  a  party  along  with  him,  or  find  cau- 
tion to  the  defenders  for  expenses,  in  the  event  of  expenses  being  ulti- 
matoly  found  due  to  them.  No.  51,  Love  v.  Hunter  and  Others^  lO^A 
Feb.  1835,  p.  260. 

Found  that  a  discharged  bankrupt,  who  had  omitted  to  give     (No.  56.) 


up  a  particular  claim  in  the  list  sworn  to  by  him  in  the  sequestration,  was 
not  barred  from  afterwards  insisting  in  that  claim  against  the  debtor,  al- 
ihoogh  that  debtor  was  a  creditor  of  his  own,  and  accepted  of  a  composi- 
tion without  reservation.  No.  56,  Young  t;.  BailUe^  \4»th  Feb.  1835, 
p.  279. 

Parties  being  taken  bound  as  co-obligiints  in  a  cash-credit  fov    (No.  71.) 


one  of  them, — held,  on  the  bankruptcy  of  the  bankers,  and  on  a  charge 
by  their  trustoe  against  the  party  who  held  the  cash-credit  for  the  balance 
due  by  him,  that  the  other  obligants  were  entitled  to  plead  compensation 

a2 
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Bankrupt  continued. 

on  a  balance  due  to  them  on  their  deposit  account  with  the  bank,  m 
that  the  balance  of  one  account  might  be  imputed  against  the  other,  and 
a  bill  of  suspension  passed  accordingly.  No.  71,  Dobson  and  CHkertv. 
Christie,  2Hth  Feb.  1835,  p.  879. 

(No.  72.)      — — —     Circumstances  in  which  a  reference  by  a  defender  to  oath  of 
a  bankrupt,  whose  trustee  was  pursuer  of  the  action,  was  held  ineoape- 
tent.     No.  72,  Johnston  v.  Grant,  Sd  March  1835,  p.  382. 
■       See  Ranking  and  Sale,     No.  81. 

(No.  93.)      """ '^wo  creditors,  who  had  ranked  on  a  sequestrated  estate,  and 

drawn  dividends,  signed  a  minute  consenting  to  the  banknipt*8  diaclmge, 
and  afterwards  assigned  their  debts, — held,  after  the  kp^e  of  six  yeaii) 
during  which  no  application  had  been  made  to  the  Court  for  a  dbcfaaifc, 
that  the  assignee  was  entitled  to  raise  action  for  pa3rment  against  the 
bankcnpt ;  but  in  respect  of  the  discharge  being  obtained  pendente  tite, 
decree  granted  only  to  the  effect  of  drawing  dividends  in  the  seqnesiia- 
tion.     No.  93,  Walker  v.  M'Gilp,  14/A  May  1835,  p.  495. 

See  Implied  Conveyance.     No.  105. 

(No.  110.)   ■     1.  Circumstances  in  which  it  was  found  that  a  creditor  hai 

been  duly  ranked  in  a  sequestration,  and  that  the  trustee  was  liable;  aftir 
a  considerable  lapse  of  time,  for  the  amount  of  the  dividend  on  the  debt 
ranked.  2.  Right  of  an  individual  creditor  to  sue  the  trustee  for  the 
statutory  penalties  for  not  lodging  the  funds  in  a  bank  recognised. 
No.  110,  Brand  or  GiUespie  v.  Barbour,  27th  May  1835,  p.  600. 

(App.  J.  S.  ■ Circumstances  in  which  it  was  ruled,  1.  That  a  baakra^ 

No.  1.)  who  was  discharged  subsequently  to  the  raising  of  an  action  at  the  in- 

stance of  the  trustee  on  his  sequestrated  estate,  was  inadmissible  as  a  wit- 
ness in  favour  of  the  trustee ;  and,  2d,  That  the  trustee  was  not  entitled 
to  prove,  merely  by  his  sederunt-book  in  the  sequestration,  that  tbeis 
would  be  no  reversion  to  the  bankrupt.  Mansfield  v.  Maxweli  axi 
Company y  13M  March  1835,  App.  Jury  Sittings,  No.  I. 

(No.  147.)    *"— ^ —     Circumstances  in  which  the  Court  refused  to  interfere  to  pc*- 

vent  separate  proceedings  on  the  part  of  the  creditors  of  a  party  deceased, 
whose  executor  had  become  bankrupt,  and  was  sequestrated.  Na  147, 
Christie  v.  Allan* s  Executors,  27th  June  1835,  p.  773. 

— — —     See  Process.    No.  158. 

See  Interdict.    No.  170. 

See  Charter  Party.    No.  154. 

Bill  of  Exchange.     See  Society.    No.  138. 

See  fVrit.     No.  14.     No.  IB. 

Bill  of  Exceptions.     See  Process.     No.  44. 
Bill  of  Lading.     See  Charter  Party.    No.  154. 
Breach  of  Tbust.     See  Process- CritninaL    No.  1. 

(No.  115.)  Burgh  Royal.  The  Provost,  Magistrates  and  Town-Conncil  of  a  bofgh 
having,  in  their  corporate  capacity,  in  terms  of  the  sett  and  a  sabseqnesc 
act  of  Council,  fined  a  party  for  refusing  to  act  as  a  magistrate  after  bcisf 
elected, — advocation  against  a  decreet  of  the  burgh  court,  enforcing  the 
penalty,  dismissed,  with  expenses.  No.  115,  Alay  u  ffillj  2dJuMe  1835^ 
p.  614. 

Interim  appointment  of  a  manager  for  the  boigh  of  Dysart* 

in  room  of  one  of  three  previously  appointed  managers  deceased.  No.  181» 
Philp  and  Jarvis,  Petitioners,  Wth  July  1835,  p.  899. 

. See  Obligation.     No.  188. 


Cash-Credit.     See  Settled  Account.    No.  42. 

■     See  Bankrupt.     No.  71. 

Cautioner.     See  Contract.     No.  68. 
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Cautioner.  Circumstances  id  which  the  trustees  and  representatiTes  of  a 
co-obligant  in  a  cash -credit  to  a  bank,  were  found  liable  in  payment  to  a 
party  who  had  paid  to  the  bank  a  debt  incurred  under  the  cash  credit, 
without  giving  any  notice  at  the  time  of  payment  to  those  representatives, 
whereby  they  might  have  taken  steps  to  secure  their  relief  against  the 
principal  debtor.  No.  96,  Child  v.  Home  and  Others^  \btk  May  1835, 
p.  504. 

— — —     See  Summary  Application,     No.  182. 

Cbssio  Bonorum.  A  half- pay  adjutant  of  militia,  with  L.73  a-year,.  being 
old,  and,  as  alleged,  unfit  for  carrying  on  trade, — ^found  entitled  to  the 
benefit  of  the  process  of  cessio  bonorum,  on  assigning  L.IO  a-year  to  his 
creditors.     No.  139,  AtUd  v.  His  Creditors,  23d  June  1835,  p.  742. 

See  No.  166,  p.  868. 

Charter-Party.  The  master  and  owner  of  a  vessel  freighted  her,  with  (No.  154.) 
special  instructions  from  the  affreighter  to  receive  from  his  agent  abroad 
a  homeward  cargo :  The  affreighter  entered  into  a  subcharter-party  with 
certain  merchants :  The  agents  abroad  were  understood  to  be  the  ordi- 
nary agents  of  both  affreigfaters :  On  loading  the  homeward  •  cargo,  the 
master  granted  the  bill  of  lading  in  name  of  the  sub-affreighters ;  but  there 
was  no  evidence  of  his  having  done  so  from  a  knowledge  of  their  possess- 
ing that  character :  On  arrival  he  delivered  the  cargo  to  the  said  sub- 
affroighters ;  but  even  then  it  did  not  appear  that  the  master  knew  whether 
they  acted  as  agents,  or  in  their  proper  character :  A  larger  balance  of 
freight  was  due  by  the  sub-affreighters  to  the  affreighter  than  was  due  to 
the  master :  The  affreighter  was  sequestrated :  In  a  multiplepoinding, 
brought  in  name  of  the  sub-affreighters,  a  claim  of  preference  by  the  mas- 
ter for  bis  balance  of  the  original  freight,  on  the  fund  in  medio,  being  said 
balance  due  to  the  said  affreighter,  sustained.  No.  154,  Hepburn  v, 
Broadfoot,  2d  July  1835,  p.  794. 

Clause.     See  Provision  to  Heirs  and  Children.    No.  35. 

Circumstances  in  which  a  party,  having  executed  two  entails,  and  (No.  83.) 

a  general  disposition  of  his  other  property,  which  three  deeds  were  held 
together  as  forming  one  entire  settlement,  and  certain  special  legacies  and 
provisions  having  been  left  by  the  general  disposition,  which  contained 
this  declaration,  '  Whereas  the  estate  and  funds,  real  and  personal,  hereby 

*  settled  by  me  on  my  said  son  in  fee-simple,  may  be  nearly  adequate  to 

*  the  special  burdens  with  which  the  same  stand  charged,  as  well  as  thd 

*  foresaid  restricted  provisions,  therefore,  my  said  son,  by  accepting  hereof, 
'  or  my  entailed  estates,  in  terms  of  the  settlements  thereof,  and  the  heirs 

*  succeeding  to  him  therein,  stand  pledged  and  engaged  to  satisfy  and 

*  procure  discharges  and  extinctions  of  every  debt  and  obligation,  provi- 

*  vision  and  bequest  of  every  description,  created,  or  contracted  by,  or  in- 

*  cumbent  on  me,  and  that  in  such  habile,  proper  and  effectual  manner, 

*  as  that  the  same  shall  hereafter  cease  to  exist,  or  afford  action  or  exac- 
'  tion  against  my  said  entailed  estates ;' — and  the  son  having  completed 
his  titles  without  the  provisions  and  legacies  having  been  made  real  bur- 
dens on  the  lands ; — ^found,  in  a  question  betwixt  a  legatee  and  the  trustee 
for  the  creditors  of  the  son,  who  had  become  bankrupt,  and  the  substitute 
heirs  of  entail,  1.  That  the  entailed  estates  were  not  liable  in  pajrment 
of  the  legacies  or  voluntary  provisions  in  the  same  manner  as  the  onerous 
debts  of  the  testator,  and  that,  under  the  settlements  in  question,  the  le- 
gatees had  no  right  or  title  to  affect  the  entailed  estate  for  payment  of 
their  legacies ;  and,  2d,  That  in  respect  of  the  title  completed  in  the  per- 
son of  die  trustee  on  the  sequestrated  estate  of  the  heir  in  possession, 
the  legatee  had  no  preferable  right  to  the  rents  to  the  prejudice  of  the 
trustee  and  the  personal  creditors,  but  must  rank  as  a  personal  creditor  on 
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Clausb  continued, 

the  sequestrated  estate.     No.  88,  Kerr  v.  Cochran^and  Oiher$^  Vkk 
March  1835,  p.  423. 

QoestioD  as  to  the  constniction  of  pecoliar  danaes  in  a 


tion.     No.  99,  ^CratatonhUl  fVat&r  Company  v.  Houldsmorih^  ld<A  Mm^ 
1835,  p.  521. 

Question  as  to  the  constniction  of  a  clause,  bequeathing  to  the 


testator's  wife's  niece,  who  resided  with  him,  *  the  whole  of  «be  funitBR 
'  in  her  own  bed-room,  and  any  other  she  may  choose  for  fiuiiisbiaf^  her 
<  hoi^se.'     No.  104,  Reed  v.  Lord  StrathaUan,  2Ut  May  18aS,  p.  556. 

See  TUle.    No.  130. 

See  Feu- Contract.     No.  155. 

See  Obligation.    No.  188. 


CoLLBGB.  Persons  holding  degrees  or  diplomas  io  surgery  froai  the  Col* 
lege  of  Glasgow  are  not  entitled  to  practise  surgery  within  the  boawk 
oyer  which  the  privileges  of  the  Faculty  of  Physicians  in  Glasgow  ei- 
lend,  without  nadeiiiioing  an  examination  and  receiving  a  lioeace  horn  the 
Faculty.  No.  3,  University  of  Giasgow  o.  Faculty  of  F^kyadams^  Sgc 
12ih  Nov.  1834,  p.  6. 

Compensation.     See  Bankrupt,  No.  71, 
(No.  6.)         Competition.     A  creditor  of  a  deceased  person,  who  had  aeqmseed  Un 

some  years  in  the  management  of  his  executor,  (wbo  had  also  aerred  heir 
benefieio  inventarii,)  found  not  entitled,  at  the  end  of  that  time,  to  obtata 
a  prefevence  over  the  other  creditors,  by  arresting  the  funds  which  the 
executor  had  realised  for  the  purpose  of  distribution  aanong  the  ereditsvL 
No.  6,  M*Doi^al  v.  Stevenson^  ISih  Nov.  1834^  p.  29. 
■  '     ■  See  Diligence.     No.  46. 

■  See  Sonne.    No.  62. 

'  See  Assignation.     No.  75. 

See  Impiied  Trust.     No.  125. 

.......^.......-^  OP  Bribybs.     See  Service.    No.  159. 

f  App.  J.  S.     Compromise.     Facts  and  circumstances,  as  established  by  wiittea  and 
^o*  2')  parole  testimony,  found  sufficient  to  prove  that  a  compromise  had  lakca 

place  during  the  progress  of  a  trial,  and  that  the  defender,  after  obiainiag 
a  verdict,  was  bound  to  implement  the  terms  of  the  comproonise.    Jof 
fray  v.  Simpson,  1st  July  1835,  App.  Jury  Sitt.  No.  2,  p.  15. 

CoNCURSDS  DSBiTi  BT  ORBDiTi.    See  Bankrupt.    No.  71. 

Condition.    See  Fiar.    No.  26. 

Conditio  si  sine  libbris.    See  Implied  WUL    No.  74 
(No.  68.)        Contract.     Circumstances  in  which  «  party  having  entered  into  a  b«iU- 

ing  cotttMkCt,  and  having  failed,  his  cantionors  having  finished  the  weih, 
and  the  remauider  of  the  price  having  been  paid  to  them,  the  paymeai 
was  sustained,  though  made  in  the  face  of  an  stfrestment  by  a  s«ib-ce»- 
toactov,  as  creditor  of  the  failing  party.  No.  68,  Wright  v.  Sir  Jama 
S.  Denham,  26«A  Feb.  1835,  p.  359. 
^«-    See  Compromise.    App.  Jury  Sitt.  New  2. 

Curator  Bonis.    See  Lunatic.    No.  117. 

'I-  A  petition  by  a  curator  bonis  for  authority  to  eater  ialo 

aaobaiiflsion  refused  as  unnecessary.    No.  176,  Corson,  Pet.,  lOiAJuly 
1835,  p.  891. 

■  ■    '      ...  ■     I       See  Summary  Application.    No.  182* 


Damages.     See  Slander,  App*  Jury  Sitt.  No.  5. 

■  -  See  Assault.  App.  Jury  Sitt.  No.  6. 

'  See  Assault.  App.  Jury  Sitt.  No.  7. 

—■' ■■'!■■    ■'     Sae  Assault,  App.  Jury  Sitt,  No.  9. 
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Damages  found  dae  for  wrongous  use  of  diligence.     Laid  at  L.200(K  (App.  J.  S. 

Verdict  one  shUling.    SmaU  xl  Dick,  17M  Jt^  18S5,  App.  Jury  Silt.       No.  9.) 

No.  9,  p.  78. 
— — —     Found  due  for  posting  a  person,  and  circnlating  a  statement  to 

his  prejndiee.    Menzies  v.  Ooodlet,  20th  Jufy  18S5,  App.  Jury  Sitt. 

No.  10,  p.  83. 
'  See  DUigenee.    App.  Jury  Sitt.  No.  12. 

See  Master  and  Servant.    App.  Jury  Sitt.  No.  13. 


Dbcrbb  in  absbncb.    See  Prescription.    No.  73. 

See  Process.    No.  161.     No.  162. 

Dbcree-arbitral.     See  Arbitration.    Na  37. 

Dbfamation.    See  Proof.    No.  106. 

DiLiGBNCB.     See  Competition.    No.  6,  p.  29. 

—*——-——  Held  in  regard  to  an  execution  of  poinding,  which  contained 
in  grsemio  a  schedule  of  the  poinded  goods  and  the  appraised  valnes, 
that  it  is  not  a  nullity  fatal  to  the  diligence,  that  the  messenger  did  not 
state  in  his  execution  that  he  had  left  a  note  of  the  appraised  ralnes  with 
the  debtor  or  cautioner,  but  merely  a  copy  of  the  intimation  of  execution, 
containing  a  note  of  the  effects  poinded.  No.  34,  M*Knight  and  Mure 
o.  Green^  27th  Jan.  1835,  p.  179. 

Circumstances  in  which  it  was  held,  that  a  trust-deed  by  an 


insolvent  party,  for  behoof  of  creditors  generally,  was  reducible  under  the 
second  branch  of  the  act  1621,  c  18,  as  in  defraud  of  begun  diligence. 
No.  46,  Grant  v.  Maconochie  and  Others^  6th  Feb.  1836,  p.  242. 

Damages  found  due  to  the  extent  of  L.200  for  executing  a 


warrant  of  the  Justices  of  the  Peace,  under  a  road  act,  by  poinding  for 
penalties  after  assessment  paid.  CleUand  v.  Weir,  2\st  July  1835,  App. 
Jury  Sitt.  No.  12,  p.  101. 

Wrongous  use  of.  See  Damages,  App.  Jury  Sitt,  No.  9. 


DiscHARGB.     See  Bankrupt.     No.  93. 

Dismissal  of  Jdbt.    See  Process.    App.  Jury  Sitt.  No.  4. 

ExBCUTOB.     See  Competition.    No.  6. 

See  Trust.    No.  138. 

ExPBNSBS.  One  of  the  parties  to  a  submission  haying,  on  delivery  of  the  (No.  27.) 
decree-arbitral,  and  without  indmation  to  the  other  party  of  the  amount 
of  the  charges,  paid  to  the  arbiters  the  sums  demanded,  as  the  fees  and 
charges  due  to  them  and  to  their  clerk,-«held,  in  an  action  by  him  against 
the  other  party,  that  he  was  entitled  to  decree  for  payment  of  one-half  of 
the  amount,  no  speci6c  objection  being  prored  or  stated  to  the  reason- 
ableness of  the  charges.  No.  27,  Joity  and  Son  v.  Young,  I2th  Dec. 
1834,  p.  130. 

See  Process.    No.  11.    No.  79.     No.  121.    No.  149.    No. 

150.    No.  158.     No.  161.     No.  162. 

An  agent  is,  in  the  ordiaary  case,  entitled  to  the  expense  of    (No.  11 1.) 


taxation  of  his  accounts,  under  the  A.  S.  6th  Feb*  1826.     No.  Ill,  Mar- 
tin, Petitioner,  29th  May  1835,  p.  60S. 

Held  by  the  Court  of  Justiciary  not  to  be  an  inflexible  rule, 


that  expenses  should  follow  the  dismissal  of  an  action,  on  the  ground  of 
incompetency.     See  ProcesS'Criminal,  No.  5. 

Facility,  Fraud  and  Ctrcumvention.    Codicil  to  a  trust-settlement  found  (App.  j.  s. 

liable  to  the  above  objection.     Syme  v.  Macfarlane,  16^A  July  1835,      No.  8.) 

App,  Jury  Sitt.  No.  8»  p.  57. 

Factor  logo  tutobis.    A  ftietor  loco  tntoris  empowered  to  sell  the  heri*  (No.  24.) 
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Factor  loco  tutoris  conUnued, 

table  estate  of  the  pupil  on  a  snmmary  application.     No.  24f^   WUmm^ 
Petitioner,  Wth  Dec.  1834,  p.  121. 

—  Circamstances  in  which  the  Conrt  anlboriaed  a 


factor  loco  totoris  to  a  papil  who  had  no  property,  bat  who  waa,  after  an 
uncle,  the  next  heir  of  entail  to  an  estate  of  L.800  a-year,  to  insure  a 
sum  of  L.500  on  the  life  of  the  pnpil,  and  to  borrow  the  one-half  of  that  warn 
on  the  Becnrity  thereof,  to  be  applied  towards  the  maintenance  and  edu- 
cation of  the  pupil.  No.  66,  M'Grotother,  Petitioner,  26th  Feb.  I8S5^ 
p.  348. 

See  Society.    No.  88. 


Factor.     See  Sale.    App.  Jury  Sut.  No.  1. 

Feu.     See  Superior  and  Va$$aL     No.  28,  p.  132. 
(No.  155.)    Feu-Contract.    Construction  of  a  feucontract,  to  the  effect  that  the 

rior  was  bound  to  gi^e  access  from  the  feu,  by  a  road  formed  in  a  particu- 
lar manner.  No.  155.  M^Culloch^  Sfc.  v.  Lawrie^  2d  July  1835,  p.  797. 
(No.  26.)  PiAR.  A  clause  prohibiting  alienations,  not  fenced  with  irritant  and  fcsa- 
luti?e  clauses,  found  to  be  imperative  in  a  question  inter  hseredesy  and 
with  a  gratuitous  disponee,  after  the  subject  affected  by  it  had  deaoeodcd 
under  the  original  grant  to  heirs- portioners.  No.  26,  Hunter  o.  KeOie^ 
llth  Dec  ISS4h  p.  126. 

Foreign.  Found  that  a  lady  bom  in  North  America,  previous  to  the  tieaty 
of  independence  between  Great  Britain  and  the  United  States,  is  not  to 
be  considered  as  an  alien,  and  that  the  cisim  of  terce  over  her  hosbaad's 
estate  in  Scotland  is  not  subject  to  the  objection  of  alienage.  No.  64, 
NisbetU  Trustees  v.  Nisbet,  24^A  Feb.  1835,  p.  329. 

Bill  of  suspension  and  liberation  refused  by  the  Justtciary  Cout, 

on  the  application  of  a  party  resident  in  Scotland,  who  was  apprehended 
*  on  a  warrant  from  the  Court  of  King*s  Bench.     See  Process- Crimimai, 

No.  4. 

Fraud  and  Circumvention.    See  Facility^  App.  Jury  S'ltt.  No.  & 

Fraud.  Found  that  there  was  no  sufficient  evidence  of  alleged  fraud  ia 
obtaining  an  heritable  bond.  Pearson  v.  Walker,  20th  July  1835,  App. 
Jury  SUt.  No,  1 1,  p.  87. 

Glebe.    See  Teinds.    No.  101. 

Guarantee*  Question  as  to  the  construction  of  a  letter  of  gaarantee. 
No.  113,  Denniston  v.  Denniston  and  Company,  2^th  May  1835,  p.  607. 
(No.  133  )    ;  Two  persons  having  granted  a  letter  of  guarantee  for  drafts 

by  a  third  party,  and  one  of  said  persons  having  granted  another  letter  of 
guarantee  to  commence  at  a  date  subsequent  to  the  first :  the  party  fer 
whom  said  letters  were  granted  having  become  insolvent, — ^held,  ( 1.)  That, 
in  the  circumstances,  the  second  letter  did  not  supersede  the  first,  and  that* 
after  the  date  of  the  second  letter,  both  guarantees  were  jointly  liable. 
(2.)  That  the  mode  of  ranking  under  a  voluntary  trust  did  not,  after  a 
considerable  lapse  of  time,  prevent  a  legal  adjustment  of  the  respective 
rights  of  the  creditors;  and  accordingly,  notwithstanding  the  mode  of 
ranking  which  had  taken  place  under  said  voluntary  trust,  the  crediiofB 
under  said  letters  of  guarantee  were  entitled  to  draw  a  dividend  from 
the  insolvent's  estate  corresponding  to  the  full  amount  due  to  them,  and 
to  claim  the  deficiency  thence  arising  from  the  granters  of  said  letters. 
No.  133,  Houston Sf  Others  V.  Speirs^  Others,  I6th  June  1835,  p.  711. 

Haver.     See  Process^  App.  Jury  Sitt.  No.  8. 
Heritable  Bond.    See  Implied  Conveyance.     No.  105. 
Heritable  Creditor.    See  Tack.    No.  1. 
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* 

Heritable  Creditor.    See  Bankrupt.    No.  30. 

(1.)  Found  that  an  heritable  creditor,  who  had     (No.  131.) 

merely  used  sequestration  of  his  debtor's  moFeables,  situated  on  the  sub- 
ject of  his  security,  and  did  not  execute  a  poinding  of  the  ground,  was 
not  entitled  to  a  prefernnce  over  the  moveables,  in  a  competition  with 
personal  creditors.  (2.)  Circumstances  in  which  found,  that  the  personal 
creditors  were  not  individually  liable  to  the  heritable  creditor  for  the  de- 
falcation in  the  produce  of  his  security  to  satisfy  his  debt.  No.  131, 
Hood  and  Spouse  v.  Sir  William  Forbes  and  Companyy  12th  June  1835, 
p.  687. 

Hypothec.  Question,  whether  the  right  of  a  party,  who  was  entitled  to 
retain  and  refuse  inspection  of  writs,  the  use  of  which  essentially  consbt- 
ed  in  inspection,  was  impaired  by  the  provisions  of  the  city  of  Edinburgh 
trust-act,  3.  and  4.  Geo.  IV.  c  122.  No.  48,  Irvine  v.  Bruce^  lih  Feb. 
1835,  p.  250. 

Implied  Condition.     See  Public  Police.    No.  8. 

Implied  Conveyance.  1.  Held  that  the  words,  <  together  with  all  right,  (No.  105.) 
*  title  and  interest,'  &c  contained  in  the  procuratory  of  resignation  in  an 
heritable  bond,  were  sufficient  to  convey  to  the  creditor  the  reversionary 
interest  of  the  grantor  in  a  trust-deed  of  the  lands  contained  in  said  heri- 
table bond  executed  by  his  predecessor.  2.  A  bankrupt  uninfeft  having 
granted  an  heritable  bond  prior  to  sequestration, — held  incompetent  for 
the  creditor  to  serve  him  heir  on  a  claim  of  service  signed  by  the  bank- 
rupt, with  a  view  to  obtain  a  preference  over  the  trustee.  No.  105, 
Paul  V.  TurnbuU,  22d  May  1835,  p.  562. 

See  Teinds.    No.  109. 

Implied  Obligation.    See  Expenses.    No.  27. 

Implied  Trust.     Circumstances  where  a  proprietor,  having  entered  into     (No.  125.) 
missives  with  feuars,  upon  tfn  agreement  that  they  should  build,  and  that 
he  should  make  advances  to  enable  them  to  proceed  with  the  work, — and 
the  feuars  having  accepted  certain  bills  drawn  by  the  proprietor,  and  dis* 
counted  by  him  with  third  parties,  and  which  bills  were  never  retired  by 

,  the  feuars  or  proprietor, — and  the  proprietor  having  thereafter  granted  a 
disposition  to  the  feuars,  under  the  express  burden  of  the  advances  made 
to  them,  including  the  bills  discounted  as  above ;  and  of  the  same  date 
given  the  feuars  a  letter  declaring  his  advances,  including  the  bills  dis- 
counted, to  be  a  real  burden  on  the  conveyance,  it  being  also  declared 
that  the  feuars  should  grant  the  proprietor  renewals  of  the  bills  if  required, 
until  the  debt,  consisting  of  the  amount  of  the  advances,  should  be  paid, 
— it  was  found,  in  a  question  with  the  trustee  for  the  creditors  of  the  pro« 
priotor,  that  the  third  parties,  who  discounted  the  bills,  were  not  entitled 
to  be  preferred  on  the  produce  of  the  security,  or  to  claim  the  beneBt  of 
any  latent  equity  or  trust  in  their  favour.  No.  125,  Craigs  v.  Burke, 
lOlh  June  1835,  p.  64a 

Implied  Will.  A  testator  having,  in  his  settlement,  provided  certain  (No.  74.) 
legacies  to  his  nephews  and  nieces,  and  to  their  heirs  and  executors,  with 
a  clause  of  mutual  substitution  between  such  of  them  as  should  die  before 
majority,  and  without  issue,  in  favour  of  the  survivor  or  survivors, — held, 
that  the  child  of  one  of  the  legatees  who  had  predeceased  the  others,  as 
well  as  the  testator,  was  entitled  to  the  share  which  would  have  fallen  to 
the  mother,  (had  she  survived  the  period  of  division) ;  but  that  the  rule 
si  sine  liberis  had  no  application,  so  as  to  entitle  such  child  to  a  share  in 
right  of  the  other  legatees  who  died  afterwards  without  issue,  but  before 
the  testator  and  before  the  period  of  division.  No.  74,  Malcolm  v.  Duff 
and  Others,  Sd  March  1835,  p.  395. 


J   I 
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Indictment.    Question  as  to  the  requisite  degree  of  miDnteDen  ia  tlie 

description  or  specification  of  the  modus  operandi  in  a  libel  for  murder. 

See  Process'  Criminal.    No.  6. 
Interdict.    What  sufficient  grounds  for  granting  interdict.  No.  96»  SeoU 

v.  Cassds,  19M  May  1835,  p.  517. 
——————    See  Jurisdietion^  No.  80,  where  the  Court  interdicted  the 

circulation  of  a  statement  printed  pendente  lite. 

^%Kirk.     No.  40.     No.  49. 

■  See  Process*    No.  166. 


(No.  170.)    _— - —     A  bankrupt's  father  had  executed  a  deed  of  settlement  of  his 

estate  in  his  favour,  under  burden  of  provisions :  the  bankrupt  possessed 
the  estate,  and  paid  an  annuity  to  his  mother  and  interest  of  provisions 
for  some  time  after  his  fiither's  death,  and  till  he  became  insolvent :  the 
trustee  on  his  sequestrated  estate  being  about  to  make  up  titles  by  charge 
and  adjudication,  the  other  parties  interested  in  the  settlement  raised  a 
suspension  and  interdict,  on  the  ground  that  this  would  defeat  their  rights : 
— Interim  interdict  granted  by  the  Lord  Ordinary  recalled,  and  decree  of 
adjudication  afterwards  pronounced,  reserving  to  said  parties  their  whole 
rights  in  said  lands.  No,  170,  Miller  and  Others  v.  Wrighiy  Qih  July 
1835,  p.  869. 

(No.  135.)  Insurance.  Found  competent  to  attach  the  interest  of  a  debtor  onder  a 
subsisting  policy  of  insurance  upon  his  own  life,  by  arrestment  in  the 
hands  of  the  insurers,  and  such  arrestment  held  preferable  in  competitioB 
with  aaothor  cr^litor  to  whom  the  policy  of  insurance  had  previously  been 
delivered  in  secuiity  of  a  debt,  but  without  a  formal  assignation,  and 
without  intimation  to  the  insurance  company  till  after  the  arrestment 
No.  135,  Macdougle  v.  StracJian  and  Others^  V%th  June  1635>  p.  722. 
Interest.    See  Annualrent,    No.  136. 

Joint  Adventure.    See  Society,    No.  124. 

Judicial  Factor.  See  Trust.  No.  39. 
(No.  4.)  Jurisdiction.  A  petition  and  complaint  being  presented  to  the  Dean  of 
Guild,  setting  forth,  that  the  parties  complained  against  (the  occupiefs  of 
a  cotton  store  in  a  public  street,)  were  in  the  constant  practice  of  loading 
and  unloading  their  carts  close  to  the  said  cotton  store,  and  raising  heavy 
bales  of  goods,  by  means  of  cranes  and  pulleys,  into  the  upper  flats  of  the 
said  cotton  store,  and  again  lowering  them  into  the  carts  in  the  same  way, 
whereby  the  footway  in  the  said  street  was  not  only  interrupted,  and  the 
property  of  the  complainers  deteriorated,  but  the  lives  of  passengers  en- 
dangered, and  praying  accordingly  for  an  interdict,  which  was  granted, — 
held,  in  im  advocation,  that  the  application  to  the  Dean  of  Guild  was  in- 
competent. No*  4,  Donaldson  v.  Patison^  XMh  Nov.  1834,  p.  19. 
(No.  7.)  ■     A  copartnery  carrying  on  business  under  a  social  firm, 

which  the  partners  subscribe,  and  under  which  they  grant  obligations, 
may  be  competently  brought  into  Court  as  defenders,  by  a  summons  di- 
rected against  the  company  under  its  social  firm,  without  calling  the  in- 
dividual partners,  and  by  an  arrestment  jurisdictionis  fundanda  causa, 
used  against  the  company  in  the  same  terms.  No.  7,  Forsyth  v.  Hart 
and  Company,  ISth  Nov.  1834,  p.  35. 

(No.  19.)     The  Court  of  Session  have  no  power  to  review  any  judg- 

mrat  pronounced  by  Justices  of  Peace,  Magistrates,  Quarter-SessMm,  sr 
Sheriff,  in  any  proceeding  under  the  statute,  9.  Geo.  IV.  c  58^  §  96. 
No.  19,  Mackintosh  v.  Maophersont  ^h  Dec.  1834^  p.  87. 

-  ■  ■       Justices  of  the  Peace  having  exceeded  the  power  expressly 
conferred  on  them  by  the  hawkers'  and  pedhtrs'  aet> — found  that  the  ju- 
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Jurisdiction  continued. 

riadieuon  of  the  Court  of  Session  is  not  exdaded.  No.  63^  Campbell  o. 
Young  and  Oikers,  2Uh  Feb.  1835,  p.  SSO. 

■  A  pursuer  in  an  action  of  damages  having,  during  the  de-  (No.  80.) 

pendence  of  the  action,  printed  and  distrihuted  a  statement,  alleged  hy 
the  defenders  to  be  false  and  injurious,  and  likely  to  create  a  prejudice 
against  them  in  the  depending  action, — the  Court,  on  a  petition  and 
complaint  by  the  defenders,  ordained  the  statement  to  be  sealed  up,  and 
interdicted  its  further  circulation.  No.  80,  Miller^  Petitioner^  1th  March 
1835,  p.  415. 

See  Process.    No.  156.     No.  157. 


Jury  Trial    See  Process.    No.  9.     No.  44.    No.  79.     No.  82.    App» 

Jury  sat.  Nos.  S,  4,  8, 12,  13. 
Jos  Rblicta.     a  husband  having  died  domiciled  in  England,  his  widow 

was  not  entitled  to  her  jus  relictce.     No.  64,  Nisbei*s  Trustees  v.  Nisbet^ 

24uh  Feb.  1835,  p.  329. 

KfRK.  When  a  parish  church  is  in  disrepair,  it  is  competent  for  meetings 
of  the  heritors,  convened  for  the  purpose,  to  assess  the  heritors  generally 
for  the  expense  of  the  necessary  repairs,  without  applying  to  the  presby- 
tery or  anv  other  court  for  their  sanction ;  and  if  the  proceedings  of  the 
heritors  wno  act  at  those  meetings,  and  by  whose  votes  the  expenses  are 
incurred,  are  done  in  good  faith,  and  with  a  fair  degree  of  attention  to 
the  interests  of  all  concerned,  their  acts  are  binding  on  the  absent  or  dis- 
sentient heritors.  No.  23,  BosvoeU  v.  Duke  of  Portland,  9lh  Dec.  1834, 
p.  168. 

■■  ■  Interdict  granted,  and  bill  passed,  to  try  the  question,  whether  the  (No.  40i} 
Dean  of  Guild  of  the  city  of  Edinbni^h,  and  others,  can  demand  and  ob- 
tain possession  of  the  key,  and  enter  St  Andrew's  Church,  to  hold  public 
meetings  oonneoted  with  the  ejection  of  Town-Counciilors,  without  the 
C4msent  and  approbation  of  one  or  both  of  the  ministers  of  that  church. 
No.  40,  Dr  Grant  and  Others  v.  Magistrates  of  Edinburgh,  SU/  Jem. 
1835,  p.  213. 

Interdict  granted,  and  bill  passed,  to  try  the  question,  whether  the  (No.  49.) 


Magistrates  of  Paisley  can  cause  or  authorise  the  bell  of  one  of  the  esta- 
blished churches  in  that  burgh  to  be  rung  for  summoning  meetings  of  volun- 
tary cburch  associations,  or  similar  meetings  for  public  worship,  without 
the  consent  and  permission  of  the  minister  and  kirk-session.  No.  49, 
Rev.  J.  M*Naugnton  v.  Magistrates  of  Paisley,  1th  Feb.  1835,  p.  251. 

See  Patronage.    No.  86. 

See  Manse.     No.  126. 


Land-Tax.  (Redbmption  of)     See  Tailzie.    No.  132. 

Landlord  and  Tenant.    See  Tack.    No.  1. 

Legacy.  A  legacy  having  been  left  to  parents  in  liferent,  and  to  their  chil-  (No.  13.) 
dren  nominatira  in  fee,-— found  that  the  iiferenters  were  not  entitled  to 
discbarge  this  legacy,  upon  the  allegation  that  they  had  received  sums  to 
au  equid  amount  from  the  testator  during  his  lifetime,  and  that  such  dis- 
charge was  no  defence  to  the  executor  against  a  claim  by  the  fiars  for  the 
amooBt  of  the  legacy.  No.  13,  Hume  v,  Stewart^  26M  Naoi  1884, 
p.  7L 

■  See  Clause.    No.  83. 

LsoiTiMATU>N.     See  Marriage.    No»  164. 

Liferent  Pbo vision.     A  widow  being  heritably  secured  in  a  liferent  pro-  (No.  92.) 
vision,  payable  half-yearly,  at  Whitsunday  and  Martinmas,  and  she,  after 
■  surviving  her  husband  lor  several  years,  Ittving  died  between  these  terms, 
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Liferent  Provision  continued. 

the  annuity  due  at  the  term  preceding  her  death  having  been  paid  to  lwr» 
— held  that  nothing  was  due  to  her  representatiyee.  No.  92,  Craig  amd 
Others  v,  Colebrooke,  14/A  Mai^  1835,  p.  491. 

Liferent  and  Fee.     See  Legacy.     No.  13. 

See  Provision  to  Children.     No.  47. 

(No.  77.)  Lis  alibi  pendens.  An  arrestment  having  been  used  of  the  anm  con- 
tained in  a  bill,  the  creditor  disregarding  the  arrestment,  and  a  consequent 
multiplepoinding  in  the  inferior  court,  raised  an  ordinary  action  npoo 
the  bill  before  the  Court  of  Session,  and  advocated  oh  contingentiam, 
held,  that  the  proceedings  were  incompetent  on  the  ground  of  lis  alibi 
pendens.  No.  77,  Duff  v.  Hepburn's  Trustees^  Hh  March  1835,  p.  403w 
(No.  117.)      Lunatic.     Authority  granted  by  the  Court  to  sell  the  heritable  property 

of  a  lunatic,  in  order  to  purchase  an  annuity,  on  a  summary  application 
by  bis  curator  bonis.  No.  117,  Finlayson  v.  Kidd^  4ih  June  1835^ 
p.  627. 

Malice.     See  Process,  No.  9.     See  Slander.    App,  Jury  Siit.  No^  14 
(No.  126.)      Manse.     A  presbytery  having  decerned  for  extensive  additions  and  repairs 

on  a  manse  and  offices, — found,  (without  deciding  as  to  the  power  of  tbe 
presbytery  to  order  additions,)  that  there  was  no  ground  for  further  addi- 
tions being  made  at  the  expense  of  the  heritors,  in  respect  that  teo  yean 
before,  the  manse  had,  to  the  satisfaction  of  the  minister  and  presbytery, 
been  thoroughly  repaired,  and  had  received  extensive  additions.  No.  126, 
Mackenzie  v.  Mackenzie,  10/ A  June  1835,  p.  659. 
(No.  164.)      Marriage.     Circumstances  found  relevant  to  infer  a  marriage,  bat  in  whidi 

such  marriage  held  not  to  legitimate  a  child  bom  subsequent  to  cohabitation 

between  the  parties.     No.  164,  Rogers  v.  Innes,  1th  July  1835,  p.  827. 

(No.  100.)      Master  and  Servant.     Found  that  a  barber  is  entitled  to  the  aerviees 

of  his  apprentices  in  shaving  his  customers  on  tbe  mornings  of  Sunday 
until  ten  o'clock.     No.  100,  Innes  v.  Phillips,  19M  May  1835,  p.  524 

(A pp.  J.  S.     — _ A  master  found  entitled  to  damages  for  loss  of 

No.  13.)  service  by  the  desertion  of  his  apprentice.     Gunn  v,  Goodail^  2lsi  Jniy 

1835,  App.  Jury  Sitt.  No.  13,  p  1 1 1. 
Meliorations.     See  Tack,     No.  1.     No.  143. 
Mutual  Contract.     See  Society.    No.  21. 

NoBiLE  Officium.     See  Jurisdiction.     No.  80. 

Oath.     See  Bankrupt.     No.  72. 

OF  Reference.    See  Proof,    o.  146. 

-  reference  to.     See  Reference  to  Oath.     No.  136. 
(No.  183.)      Obligation.     Certain  feudal  prestations  having  been  annexed  to  a  convey* 

ance  of  part  of  the  territory  of  a  royal  burgh,  and  not  in  termiuis  made  a 
real  burden, — held,  that  tbe  disponee,  by  acceptance  of  the  right,  and 
possession  thereon,  had  -incurred  an  obligation  to  implement  said  feudal 
prestations.  No,  183,  Magistrates  of  Perth  v.  Stetoart,  Uth  July  1835, 
p.  902. 

(No.  60.)        Pactum  illicitum.    A  party  having,  by  a  minute  of  sale,  bound  himself 

to  convey  to  a  creditor  his  expected  inheritance,  within  six  months  after 
his  father's  death,  and  an  adjudication  in  implement  having  been  led 
upon  the  minute  many  years  after  the  death  of  the  father, — held,  in  aa 
action  of  reduction  at  the  instance  of  the  common  agent  on  the  son's  bank* 
rupt  estate,  that  the  minute  of  sale,  and  the  adjudication  in  imf^ment, 
and  charter  and  aasine  which  had  followed  thereoai  were  reducible  under 
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Pactum  illicitum  continued. 

the  statate  1661,  c.  24.  The  creditor  found  barred,  personali  ezceptione, 
from  founding  apon  the  minnte  of  sale.  No.  60,  Paion  v,  Renny^  2\st 
Feb.  1835,  p.  304. 

■ See  Process.     No.  87. 

See  Public  Officer.     No.  84. 

Passive  Title.  A  vridow  having,  after  the  death  of  her  husband,  conti-  (No.  22.) 
nued  in  possession  of  the  furniture  and  machinery,  and  carried  on  busi- 
ness in  the  same  house  where  her  husband  resided,  for  the  support  of  her 
family,  and  having  given  up  an  inventory  to  the  Commissaries,  and  paid 
the  amount  thereof  in  preferable  debts, — found  not  to  have  incurred  a 
passive  title  by  vitious  intromiKsion,  to  subject  her  generally  in  the  debts 
of  her  husband.     No.  22,  Thomson  v.  Miller,  9/A  Dec.  1834,  p.  105. 

■        — —     See  Warrandice.     No.  59. 

■  ■  Circumstances  in  which  an  heir  of  entail,  who  did  not    (No.  70.) 

enter  into  possession  npon  the  death  of  his  ancestor,  (the  estate  continuing 
under  the  management  of  trustees  named  by  the  ancestor,)  having  become 
bankrupt,  and  his  reversionary  right  to  the  estate  having  been  sold  by  the 
trustees  under  his  bankruptcy  within  three  years  from  the  death  of  the 
ancestor,  and  purchased  by  a  trustee  for  behoof  of  the  family  of  the  bank- 
rupt, and  the  estate  having  been  made  over,  after  the  bankrupt's  death, 
to  his  son,  it  was  found  in  a  qnestion  between  a  creditor  of  the  bankrupt 
and  his  son  and  grandson,  that  no  representation  on  the  passive  titles,  of 
the  bankrupt,  had  been  incurred  by  the  son  and  his  descendants.  No.  70, 
Donald  v.  Colquhoun,  21th  Feb,  1835,  p.  365. 
Patronage.  Circumstances  in  which,  there  having  been  separate  rights  (No.  86.) 
of  patronage  vested  in  the  same  individual,  but  held  of  different  su- 
periors and  under  different  destinations  ;  and  one  of  the  parishes  A,  hav- 
ing been  annexed  to  the  other  D,  the  united  kirks  to  be  called  the  pa- 
rish kirk  of  D,  and  both  rights  of  patronage  having  thereafter  been  sold 
and  feudally  transmitted,  with  their  privileges,  through  separate  titles,  to 
the  heirs  and  assignees  of  the  two  purchaser8,*^it  was  found  that  the 
party  feudally  vested  in  the  patronage  of  A  was  entitled  to  exercise, 
alternis  vicibus,  with  the  patron  of  D,  the  right  of  patronage  of  the  church 
and  united  parish  of  D.  No.  86,  Earl  of  Hopetoun  v.  Earl  of  Rose- 
bery,  Wth  March  1835,  p.  458. 
Personal  Objection.     See  Pactum  illicitum.     No.  60. 

•    See  Prescription*     No.  73. 

Personal  and  Real.  See  Clause.  No.  83. 
Poinding.  See  Ptocess.  No.  58.  No.  156. 
Poinding  the  Ground.    See  Bankrupt.     No.  30. 

^_«.«« -.^_     See  Heritable  Creditor.     No.  131. 

Police.     Found,  that  by  the  terms  of  the  Leitfa  Police  Act,  the  property    (No.  106.) 
of  pig  dung  within  the  bounds  prescribed  in  the  statute  is  vested  in  the 
Commissioners  of  Police,  and  may  be  appropriated  by  them  towards  the 
purposes  of  the  act.     No.  106,  Robertson  v,  Angus,  22d  May  1835, 
p.  577. 
■  The  Commissioners  of  Police  in  Glasgow  having  resolved  to  ap- 

ply part  of  the  funds  raised  for  the  purpose  of  the  Police  Act  in  opposing 
a  bill  introduced  into  Parliament  by  certain  joint- stock  water  companies, 
the  provisions  of  which  were  supposed  to  be  injurious  to  the  interests 
of  the  police  board, — bill  of  suspension  by  certain  rate-payers  granted, 
but  interdict  refused.  No.  1 14,  Morison  v.  Magistrates,  Sfc.  of  Glasgow, 
30th  May  1835,  p.  612. 
Poor.  A  petition  and  complaint  against  a  session-clerk,  for  not  receiving  (No.  16.) 
a  petition  addressed  to  the  kirk-session  and  heritors,  dismissed  as  frivo- 
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Poor  continued. 
]oii8  and  incompetent,  in  reepect  that  the  clerk  acted  under  the  orden  of 
tbe  kirk-session,  and  that  the  application  onght  to  hare  been  naade  to  ibe 
minister ;  and  also,  that  no  complaint  had  been  made  to  the  kirk-seHion. 
No.  16,  Anderson  v.  Muir,  29M  Nov.  1834,  p.  7a 

Poor's- Rates.  In  a  mahiplepoinding  by  proprietors  of  honsea  over  wbkb 
the  royalty  of  the  city  of  Edinburgh  was  extended,  by  54u  Geo.  III. 
c.  170,  (as  distinguished  from  7.  Geo.  III.  c.  27,)  against  tbe  colleetor 
of  poor's- rates  fbr  South  Leith,  and  collector  of  poorVrates  for  tbe  city  of 
Edinburgh, — found,  (1.)  That  said  proprietors  are  not  liable  in  paysMst 
of  poor's-rates  both  to  the  city  of  Edinbargh  and  tbe  parish  of  Sevth 
Leith.  (2.)  That  the  Magistrates  and  Town- Council  of  E^inborgh  have 
acquired,  vi  statuti,  right  to  assess  Uie  proprietors  and  occupiers  of  honscs 
built,  or  to  be  built  on  the  lands  to  which  tbe  royalty  was  extended,  in 
an  equal  portion  of  poor's- money,  at  the  same  rate  as  they  do  in  tbe  rest 
of  the  extended  royalty,  but  that  the  foresaid  statute  does  not  direct  in 
what  manner  tbe  sums  so  assessed  by  tbe  Magistrates  and  Cowicil  shall 
be  applied.  (3.)  That  as  the  property  has  not  been  disjoined  from  the 
parish  of  South  Leith,  nor  annexed  to  any  parish  in  tbe  city  of  Edinbvgh, 
the  said  Magistrates  and  Council  are  bound  to  pay  to  tbe  parish  of  Sovth 
Leith,  or  apply  to  the  maintenance  of  the  poor  thereof,  a  part  of  the  assess* 
ment  so  to  be  levied  by  them,  corresponding  to  tbe  amount  of  the  Bssesw 
ment  for  tbe  poor  of  the  parish  of  South  Leith  payable  for  said  property, 
along  with  the  other  portion  of  that  parish,  and  that  they  naay  apply  the 
remainder  of  that  assessment,  if  any,  after  satisf3ring  the  primary  dami  of 
tbe  parish  of  South  Leith,  in  maintaining  the  poor  of  Edinburgh,  or  to  any 
purpose  to  which  the  poor's- money  of  the  rest  of  tbe  extended  royalty 
may  lawfully  be  applied.  No.  141,  Hill  and  M*Craxo  v.  CuniHghamt 
25th  June  1835,  p.  744. 

Poor's  Roll.     See  Process.    No.  10. 

Prescription.  A  subvassal  having  obtained  a  decree  of  tinael  of  supe- 
riority, and  (afiCer  some  interval)  an  unlimited  crown  charter  and  infeft- 
ment,  followed  by  possession, — held,  that  a  prescriptive  right  of  soperio- 
rity  in  his  person  had  been  interrupted  by  an  action  of  dedaiator  of  wm- 
entry,  raised  at  tbe  instance  of  an  adjudger  on  a  trust-bond  granted  by  one 
of  the  heirs  of  tbe  superior,  although  tbe  action  was  held  to  be  ineonaipe- 
tent,  in  respect  of  an  erroneous  deduction  in  the  title  of  the  pnraoer. 
No.  67,  Wallace  v.  Earl  ofEglinton,  26^ A  Feb.  1836,  p.  35a 

(No.  73.)     1-  Circumstances  in  which  a  decree  obtained  against  a  papil 

was  considered  as  a  decree  in  absence*  and  as  such  held  liable  to  be  opened 
up  within  forty  years.  2.  In  estimating  this  period*  found  that  minori- 
ties were  to  be  deducted.  3.  Circumstances  in  which  tnmsBussioos  of 
property  following  on  these  decrees,  in  ikvour  of  bona  £de  onerone  por^ 
chasers,  were  held  not  to  bar  tbe  heirs  of  the  pnpil  from  their  rwht  of 
challenge.  No.  73,  Sinclair  and  Others  o.  Brown  and  Others^  Sd  Shr^ 
1835,  p.  383. 

— —  Circumstances  in  which  it  was  held  that  there  was  no  pre- 
scription against  an  entail.  No.  90,  French  and  JUandaietry  v.  KHpairick 
and  Others^  13/A  May  1835,  p.  484. 

(Negative.)    See  Warrandice.    No.  32. 


(No.  65.)     — — ._ .  Triennial.    Circumstances  in  which  a  claim  made  by  a 

party  for  remuneration  as  a  governess  or  housekeeper,  no  specific  wages 

being  agreed  on,  but  an  understanding  averred  that  such  would  be  given, 

was  held  to  fall  under  the  operation  of  the  statute  1579,  c«  83.     No.  65, 

'    SmelUe  v.  Cochrane,  2bih  Feb.  1835,  p.  345. 
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Presumed  Payment.    See  Society.    No.  57. 

Process.     Ad  heritable  creditor  baviag  obtained  decree  of  remoring  against    ( No.  5. ) 
his  debtor,  who  was  proprietor,  and  in  possession  of  the  subjects  over  which 
the  secarity  extended,  on  the  simple  allegation  that  a  year's  interest  on 
the  bond  was  dae, — bill  of  suspension  passed  without  caution.     No.  5, 
M'J!ieU  «.  Blair,  Ibth  Nov.  1834,  p.  25. 

— — *—    In  an  action  of  damages  brought  by  a  bankrupt  against  one  of    (No.  9.) 
bis  creditors  for  alleged  defomation  in  matters  relating  to  his  bankruptcy, 
—found,  that  the  pursuer  was  bound  to  take  an  issue  subject  to  proof  of 
malice.    No.  9,  Torrance  v.  Leaf,  Coles,  Son  and  Company,  2ltt  Nov* 
1834,  p.  58. 

Offer  of  settlement  held  sufficient  to  warrant  a  remit  de  noTO  to    (No.  10.) 


th«  lawyers  and  agents  for  the  poor,  who  bad  reported  a  probabiUs  causa 
litigandu  No.  10,  Forbes  v.  Wilson,  Slovo  and  Company,  22d  Nov*  1884, 
p.  62. 

A  decree  for  an  account  of  expenses  having  passed  in  absence,    (No.  11.) 


without  the  account  of  expenses  having  been  previously  audited,  in  terms 
of  the  Act  of  Sederunt,  6th  February  1806,  and  the  party  having  granted 
his  bill  for  the  amount,'— -found,  that  he  was  not  entitled  to  suspend  a 
charge  upon  that  bill,  for  the  purpose  of  opening  up  the  decree,  and  get- 
ting the  account  of  expenses  taxed.  No.  11,  Fraser  o.  Stevoart,  22d 
Nov.  1834,  p.  63. 
■  ■  ■  See  Jurisdiction,     No.  7. 

'  See  Factor  loco  tutoris.    No.  24. 

A  bill  of  suspension,  presented  without  caution,  bsiving,  on  21st    (No,  29.) 


June,  been  passed  upon  caution,  but  no  caution  having  been  found,  and 
a  certi6cate  to  that  effect  having  been  taken  out  on  12th  July,  and  a 
second  bill  of  suspension  having  been  presented  on  1st  August, — ^found, 
that  the  second  bill  of  suspension  Was,  in  the  circumstances  of  the  case, 
competent.  No.  29,  DuUh  v.  Webster,  20th  Dec  1834,  p.  140. 
— —    See  Warrandice,     No.  32. 

See  Writ.     No.  16a 

SeeProo^     No.  41. 

An  objection  to  the  admissibility  of  certain  witnesses,  on  the    (No.  44.) 


ground  of  interest,  having  been  repelled  at  the  trial, — bill  of  exceptions 
disallowed,  in  respect  that  the  objector  did  not  distinctly  set  forth  in  the 
bill  the  nature  of  the  real  interest  which  the  witnesses  liad  in  the  action. 
No.  44,  Bravon  v.  Syme,  5th  Feb.  1835,  p.  236w 

See  Public  Officer.    No.  50. 

I         See  Bankrupt.     No.  51. 

The  Lord  Ordinary  having,  in  a  petition  and  complaint  against    (No.  53.) 


a  trustee  on  a  sequestrated  estate,  which  had  been  remitted  to  him  fre» 
the  Inner-House,  and  in  which  a  record  was  closed,  dismissed  the  petition, 
in  respect  the  petitioner  s  counsel  was  not  instructed  to  debate  when  the 
cause  was  called,  the  Court  holding  that  it  was  incompetent  for  the  Lord 
Ordinary  either  to  dismiss  an  Inner* House  process,  or  to  pronounce  judg- 
ment by  default  where  a  record  had  been  closed,  recalled  the  interlocutor, 
but  in  respect  of  the  incompetency  of  the  judgment,  found  no  expenses 
due  to  the  respondent.  No.  53,  Muir  v.  Gair,  llth  Feb.  1835,  p.  262. 
■     See  Bankrupt.    No.  56. 

Held,  that  a  delay  of  sixteen  days  in  reporting  a  poinding,  no    (No.  58.) 


sufficient  reason  for  the  delay  being  averred,  was  such  a  vioktion  of  the 
provision  of  the  statute  54.  Geo.  HI.  c.  137,  §  k,  requiring  the  poinding  to 
be  reported  iOTthwith,  as  to  render  the  diligence  and  sufaeequoit  proceed- 
ings null  and  void.    No.  58,  Miller  v.  Stewart,  19/A  Feb.  1835,  p.  287. 
— —  A  party  having,  upon  a  warrant  of  the  Sheriff,  committed  to    (No.  61.) 
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prison  for  trial,  on  chl^'g•  of  eertaia  qrliniaalfprOGeeditigSy  an  iadifidaal 
who  was  afterwards  liberated  under  the  act  1 701,  .and  ibejanae  pttty  btv- 
iDg  thereafter,,,  and  principally  on  th^Mme.gronndii^  pxefiem^d  apetmaa 
and  complaint;  tp  the  Cpprt.pf  Session  -  Ag^inat  UieMine  iadiricknlt  pray* 
ing  their  t(Ords)iij^a^  fjp  ^d  tW  ll|a,^QD4vV9  <if  the  >i;o»p»»dep|  *  is  the 

*  different  respects  oefore-set.J^ortiiu  ^U.fiQ  far 3a  .the  petiuonevrntfej^vapae- 

*  timely  concernecl, .  Was  grossly  illegal  fii^  cnlpftbW/  an4  thifc  lb» 

<  dent  is  not  a  fit  !^)4. proper  person  to  xEsciiarge  any  aQqaio  the 

<  trated  estate  of  the  petiU(y;\ei9,.aa4.to  inflict  6a»iK!fmiHfifa«i«Bt  or 
'  sure/  &^ — held^  1st,  that  in  ^  far  aa  rolat^  to;  tbe  criaunpi  ciMt^H, 
on  which  the  proceedings  before  the  Sheri£f  had  been  taken,  that  the  pe- 
tition and  complaint  .was^u^  yiilttia  afti^sfl^^s^ceedi^p^  imaottpeiem*  tbe 
only  competent  proce^re  tberea|t^r  .beoig  by  «  r^gn]^,  libel  wUbiD  «zty 
days,  or  by  criminal  letters  before  the  Uourt  of.  Ju^ticwy ;  aa4>  ^^^t 
that  the  declaratory  c.qiiiclasiops.in  ibft  pn^itipn  cai44  notcooipeteiitly  be 
made  the  subject  pf  a  petitioq and  comprint. .  No,  61|  Lqc€  OMaM^Litrai 
V.  Railton, '4\st  feb.  1835,  p,  309. 

(No.  79.)     •— Uararages  to  the  amount,  of  L.2000,  for  injury  .doipe  io  pi»perty, 

being  concluded  for  in  a  summooB,  and  the  defendeip 'before  trial,  hanng 
made  a  tender  of  L.25,  and  the  jury  lia^ing  given  a  verdict  in  jGivoar  of 
the  pursuer  for  l!..88, — held  that  the  lalt^  was  entitled  to  the  XuU  ezpemei 
as  taxed  by  the  Auditor,  amounting  to  L.286  ;  17  :  7.  No.  1%  ^aUem- 
dine  v,  Turner\  llh  March  1835,  p.  413.  . 
See  Ranking  and  Sale.    No.  81. 


(No.  82.)  — .^—  In  an  action  of  damages  against  a  contractor  for  making  an 
bankment,  for  alleged  deviations  from  the  contract,  (whereby  Ipaa  waa 
to  have  been  incurred,)  and  against  an  inspector  or  referee,  omlnaliy  cho> 
sen  by  the  parties,  for  alleged  connivance  or  gross  negligencei  isaaea  beiag 
taken  against  them  both,  and  approved  of  by  the  I^rd  Ordinary, — held, 
that  the  proper  course  was,  first  to  decide  as  to  the  tme  chamcter  and 
powers  of  the  referee,  and  the  issues  accordingly  in  hoc  atatu  disallowed. 
No.  82,  CampheU  v.  Macfarlane  and  Others^  \Oth  March  1835,  p,  419. 

(No*  87.)      ..^..-.^     Found,  that  a  party  who  had  done  law  business,  and  made  dii> 

bnrsements  on  account  of  his  employer,  was  not  entitled  to  dainn  or  take 
credit  on  account  either  of  trouble  or  disbursements  incurred  by  him  aa 
agent  before  a  court,  either  in  his  own  name,  or  that  of  a  licensed  agnii 
while  he  himself  had  no  licence  as  agent,  or  while  be  was  net  legally  qoa- 
lified  to  act  in  his  own  name,  as  such  agent,  by  being  a  writer  to  the  aig- 
net,  solicitor,  or  advocate's  first  clerk.  No.  87,  McQueen  v.  JohnUaa^ 
1  \th  March  1835,  p.  469. 

(No.  97.)  ..«-.^—  A  petition  having  been  presented  to  the  Sheriff  by  a  privmie 
party,  with  concurrence  of  the  procurator-fiscal,  setting  forth  that  certwn 
goods  had  been  taken  from  his  possession  upon  a  false  pretence^  and  pray* 
ing  for  warrant  to  apprehend  the  party  complained  of  for  examhaatioD, 
and  for  warrant,  after  proof,  <to  imprison  him  till  he  should  deliver  up  the 
goods,  and  to  do  farther  and  otherwise  as  to  the  Sheriff  sbonld  aeeoi 
just,  and  certain  proceedings  having  taken  place  under  this  applicaiioo, 
and  decree  having  been  pronounced,  bill  of  suspension  passed  withoat 
caution.     No.  97,  Morrison  v.  Cuthiert^  16/ A  Mai^  1835,  p.  508. 

(No.  102.)    ■'■  Held  incompetent  to  produce,  or  embody  in  a  condesoendenoe^ 

a  correspondence  between  the  agents  for  the  parties,  after  the  executioii 
of  the  summons,  relative  to  an  extrajudicial  settlement  of  the  pwaiier'a 
claim.     No.  102,  Fyfe  v.  Miller,  2Ut  May  1835,  p.  554. 

(No.  103.)  .^-~  Petition  for  authority  to  dispense  with  citation  of  the  next  of 
kin,  in  an  action  for  making  up  curatorial  inventoriea^  moat  be  intuDated 
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OB  tbo  weIIs  and  in  the  miBVte-book«    No.  103,  Murdoch,  Petitiomer, 
9Ut  May  1835,  p.  555. 

— — ~—    QnMtion  as  to  the  competencf  of  eDtertainiog  ao  application  (No.  121.) 
for  the  expenses  o#  aa  appeal,  and  for  tbe  prenoiu  expantea^.  where  there 
hat  been  a  rerariai  by  the  Home  of  Lorda»  and  a  remit  back  without  any 
order  at  to  costs.    2.  The  question  of  competency  having  been  waired, 
expenses  refused.     No.  121,  M'Taggartj  6th  June  1835,  p.  637. 

A  snmnions,  cooclading  for  pajrment  of  rent  of  a  fisrm,  bot  (No.  I^.) 


witboat  setting  forth  the  lease  or  contract  on  which  it  proceeded,  dismiss- 
ed as  irrelevantly  laid.  No.  122,  M*Intoih  v.  M^Jntosh,  9th  June  1835, 
p.d87, 

Circnmstances  under  which  it  was  found  that  there  was  no  snffi-  (No.  142.) 


eieat  allegation  of  mala  fides  to  infer  damages.    No.  142,  Lyon  ih  Reid, 
26th  June  1835^  p.  758. 

A  party  having  got  decree,  with  expenses,  which,  when  taxed,  (No.  144.) 


were  decerned  for  in  name  of  his  sgent ;  and  the  nnsncesssloi  party  ha- 
▼ing  braoght  a  snspension  of  diligenes  by  tho  agent,  for  payment  of  the 
expenses,  and  dso  a  reduction  of  tbe  principal  decree,  in  both  of  which 
nctions  he  called  the  agent  as  a  party  delnnder ;  and  the  agent  having,  in 
the  mean  time,  got  payment  of  bis  expenses  from  bis  own  di^t  ^— £onnd, 
that  tbe  agent,  npon  lodging  a  minate  in  both  processes,  was  entitled  to 
withdraw  as  a  party,  nnder  reservation  of  any  ^nesdon  as  to  expenses  up 
to  that  stsge.  No«.  144|,  Grajg  Sf  Morton  and  Webster  v.  Dutch,  26th 
June  1835,  p.  767. 

la  an  actioB  of  Haatages  for  wtongens  apprehension  and  deten*  (No.  148.) 


tion  nnder  a  formal  jndicia]  warfant,-»</onnd,  th»t  an  express  allegation 
of  malice  was  not  necessary.  No.  148>  Sxoayne  v.  Fife  Bank,  21th  June 
1835,  p.  774. 

Rale,  that  expenses  mast  always  be  moved  in  tbe  Inner-Honse, 


confirmed     No.  149,  Grant  v.  Rose,  p.  780. 

A  party  appealed  against  a  judgment  of  this  Cowt :  he  opposed  No.  (160.) 


an  application  for  interim  execution,  in  which  he  was  nnsnccessforl :  he 
then  presented  a  bill  of  snspension  of  a  charge  on  the  interim  decree, 
which  was  refused :  and  be  siterwards  entered  an  appeal  against  the  award 
end  fefnsaL  There  having  been  a  revenal  under  the  original  apped,  tbe 
subsidiary  appeal  was  remitted  here  in  toto.  In  these  circumstances  tbe 
expenses  of  opposing  interim  execution  granted,  but  not  tbe  expenses  of 
tbe  snspension  and  second  appeal,  and  the  expenses  of  the  application  to 
apply  the  judgment  awarded,  so  for  as  the  applicant  bad  been  saecessfnl. 
No.  150,  Clynes  Trustees  e.  Sclater,  SOM  Jur^  1835,  p.  781. 

Diligence  to  recover  books  of  a  medical  man  who  had  attended  (No.  152.) 


a  parly  deceased,  in  reference  to  a  question  of  deathbed,  refused,  in  re< 
apect  tbe  party  was  alive,  and  might  be  examined  as  a  witness.  No.  152, 
Sher^v.  Sheriffs  Trustees,  3Q^A  June  1835,  p.  787. 

Fonnd  to  be  consistent  with  the  ministerial  powers  of  a  Sheriff  (No.  156.) 


in  a  poinding,  after  granting  warrant  of  sale,  to  interdict  a-  poinder  from 
proceeding  to  sel],  who  set  op  as  his  title  an  implied  mandate  from  tbe 
creditor,  arising  out  of  the  possession  of  a  proraissoryonote,  of  which  said 
creditor  was  payee,  tbe  party  applying  to  the  Sheriff  for  interdict  having 
obtained  an  assignation  by  said  creditor  in  bis  favour,  which  was  held  to 
include  tbe  debt  doe  by  said  promiisory-nete.  No.  150,  Railton  v.  Gray, 
SdJuly  1835,  p.  800. 

Citation  of  a  defender  nnder  the  10.  Gee.  IV,  c.  58,  found  to  be  (No.  157.) 


irregular,  in  respect  that  while  tbe  complaint  proceeded  on  an  account,  it 
Was  not  stated  that  *  a  copy  of  the  account*  was  therewith  served,  and 
the  decree  accordingly  suspended,  notwithstanding  the  clause  in  the  act 
VOL.  X.  b 
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declaring  that  the  proceediogs  under  it  ^b^U  nQt  l^  ^oljeci  to  review  oo 
the  ground  of  ioforroality.     Nq.  157>  WallaQ^  v.  0ffxne,  ^.Jml^  18S5, 
p.  806.  ^  •    .        » 

(No.  158.) Where  a  party  ba^.be^n  8fe({i]^tiaf94i.P^i><^^°^-  M^  ^  troilee, 

in  fiisting  himself^  is  not  epiitiled  ,1;q  ^.tipali^te,  tliat  %\^  Qe<|iiea$||9ted  ealaie 
shall  not  he  liable  io  full  paynie^,  of  me^,  i^pen«fff  pr^ionaly  inconcd. 

No.  158,  Sandman  v.  ^ri'qfar^  ^^4M^^^^Pf^^'^^^>  ^^M  J^ft»P-^*  '• 

(No.  161.)    ^ Tne  Sberjff-<]rl^r4€  biB;9/^pt  p(|wer  to  i^dEt^t^MJ^^f^U^AP^^itM* 

to  be  reponexl  a^ipst  a  if^^,  Wi^fbaepc^  9IV»*be,g:R>W4  Mw^^  V^  *■■ 
offer<|d  |o  2)e  coDtugned  .is  io^vifl^cieiit^  ,bnt  f^pst  Je«4re.,tlie  same  to  be 
judged  of  by  (be  Sheriff. '  No.  16  f,  J  affray  v,  CarsostU,  llh  J«Zy  1635, 
p.  817..  t  ^       ^  .  ,^^    ,    r 

(No.  162.)    ,__    Where  a  '^'^x^^  ^_bf^^/o^)tained.agBJi|at,ap^y. •broad tod 

edictally  cited,  such  party  y^  not.  r^qfiired^,  as  ajir^iqiin^iy  atcp  in  a  re- 
duction reductive,  to  p|iy,tbe  premos  ^P^QIi^  t)o..l^^  CoiRCranK 
Chapptan,  lih  Ju!y,  1 8.S5,  p.  820. 

(No.  166.) Found  incompetent,  after  revised  condescendence  and  aaHren 

bad  been  lodged,  to  state  tbe  ply^ction  of  no  process  in  reepeci  of  ae 
erasure  in  the  date  of  the  aummons.  No.  166^  BoUnson  and  Othtn  r. 
Jeudwin^,  1th  Juljy^  1835,  p,  863. 

(Ko.  167.) A  reclaiming  note  agfiinst  an  iiiteKiecmimr  efjftbe  Loid  (Miairy, 

pronounced  after  defences  lodged,  refbaed.iv  in:eg!a)ar,,iA  reip^ect  that  six 

copies  of  the  note  had  no^be^  deliv.ered  to.tbff^t^S^^^  ^^  ^W"^ 
party.     No,  167.  Pqllock  v.  ffarkness^  "Jfh  7^^,1835,  p^.8j64. 

(No.  168b)      "— ~     Circumstances  where,  in  a  reduction  pf  deeds  executed  bj»a- 

taries,  while  th^  party,  a|i  a)lege(^  was  capable  .bijpiself  of  executing  the 
deeds,  an  issue  was  direcied  to  try.  special  facts,  (wfore  bavinff  «  general 
issue,  or  settling  any  question  of  law.     No.  168»  Reid  e.  Maxter  and 
Others,  7th  July  1835,  p.  865. 
(No.  178)  ■     Circumstances  in  whicb  the  Court  refused  leave  to  appeal. 

No.  178,  Cunnhigfmm  v.  Soniine,  10(A  July  1835,  p.  b93. 

(A pp.  J.  S»    ■» Right  of  pursuer  to  countermand  an  ord^^fbr  trial.     Power sf 

No.  3.)  Court  to  direct  that  a  trial  shall  proceed.    Balhurst  p.  Mackenzie,  IM 

July  1855,  App.  Jury  Silt,  No.  3,  p.  44. 

(A pp.  J.  S.    A  Jury,  after  being  sworn,  dismissed  on  account  of  a  discrppancy 

No.  4.)  in  point  of  date  between  the  summons  and  issues.     Harcey  v.  Sloddmt^ 

Uth  July  1835,  App,  Jury  SUt.  No.  4,  p.  45.    . 

(App.  J.  S.    '    Diligence,  Haver.    Objection  to  production  of  a  doeuacai 

No.  6.)  by  a  haver,  under  a  diligence,  having  been  sustained  by  the  CoramisBioBer, 

-—held  incompetent  to  call  for  production,  of  it  at  tbe  trial,  as  then  w» 
an  opportunity  of  appealing  to  the  Court  against  the  Commisaioner's  de- 
cision. Syme  v.  Macfarlane,  16M  July  1835,  App*  Jury  Silt.  Na  S, 
p.  57. 

(App.  J.  S. Where  specific  grounds  of  nullity  are  set  forth  on  recerdt  ast 

No.  12,)         competent  to  state  others  at  the  trial,  however  broad  the  terms  of  tbe  iasat. 
Clellandv.  Weir,  2Ut  July  1835,  App.  Jury  Sitt.  No.  12,  p.  101. 

(App.  J.  S. In  an  action  of  damages  by  a  master  against  bis  apprentice,  par- 
No.  la )      .    sner  not  allowed  to  lead  evidence  of  tbe  defender's  habits  and  coadart 
out  of  the  shop.     Gunn  v.  Goodall,  21st  July  1835^  App.  Jury  SUL 
No.  13,  p.  111. 

(No.  1.)        Process- Criminal.  Inapetition  to  the  Justices,  undertbe 6.  Geo.  IV,  e  ISS, 

for  warrant  de  piano  to  apprehend  a  party  for  trial  under  tl^  atatate,  aad 
the  party  being  convicted  and  imprisoned,  the  Court  suspended  the  war- 
rant simpliciter,  in  respect,  1.  That  tbe  warrant  of  apprehension  was  aigard 
only  by  one  justice  ;  and,  2.  That  a  mere  copy  of  the  sentence,  engroaird 
in  a  letter  addressed  by  the  justice  of  peace  clerk  to  the  Magistrates  and 
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keepers  of  the  jbtl,  was  alone  pnt  ioU>  th^liatids  of  tlie  jailor,  tind  wa*  not 
aamffident  legnt  irarnnt  of  ia calibration.     jk'Leod  v.  Buchanan  and 

■    Rose,  2Uh  Jan.  18S5,  No.  1,  App.  JuUiciary  Cases,  p..lA- 

'    FbiJricl'r^I^nt,  ^a  a'cfiat^«  df^tfaeft.'t^t  the  pannel, 


l#in{^t]tfe'a:'tt'itbrt6Hii'Ai<'Mtil6Vtb'ei<t''6f^'nDttipwvi'^iUl'b^ 
«tliT  'inttlllttll  by  th'a '  tliafte!^  of. lif  ^H'b^  'biJai'  btldngtn'^  to  'l))at '  QOmpany, 
'ttf<d^l!^r  CetuiA  telteta  and  wioik  of  itadoey,  panlnWfy  attfiti  of  moDcy 
in  batik  udt^  dtid'lffltet-.'te'd'cSiiaiti'  iii'diviSuar,  aiidf^hat  the  pannel  did 
wickedly  and  firfoolotiriiy  stMI,"aM  MieRdotnlV  cahyafraj'  ibe  (aid  sum. 
Kirig*i  Aihocate  v.Mtxihtlfih,tdJF'^_.'iK^5i  No.'?.  Ajfp.  Jiufkiari/ 
Cata.  '  :'■■■■'        .■'..,      I.  .^  ^  ^  ■> 

1.  Circumstaacet  .in  i^hichU  was  fong4dAt  i  cbfcrge    t""'  ^■' 

of  nttifrin^al  geY^iiie'  a'  roTged'pr<)'nit8«diy-ADt<i,"n4e  rfil^vantlj'  nhelled. 
S.  FoUnd  ibat  a  parent,  adrfaced  ai's  VitV^'i"'^',^""''')^^  '^^MSi^  against 
bn  SOB,  inASt  m  alfowed^  tA  exen^ise  the'  ;^llDn  of  eitio^'  evidence. 
King's  Advocate  v.  Haroty,  23i  Ai.'lSSS'.'No.  3,  App.  jHsiiciary 

One*. ■■'         -         "■■■'    ■■■■■  "■■■"■  ■    •   -     '       - 

'  '  '  •'  'i  'i  ^' — •^^^  ''i'pftrly rtddStit  ill  Scnilsnilliavingbeeii  apprelieniit'd  (No.  4.) 
upon' a  Vi^itaot  frOM  the'tod'n  of  King'A  Buadh  in  Etigloiid,  indorsed  by 
k  Scotch  Jnstice  of  the  Peace^ami  urdered  to  SntHiail  to  a  fixed  amoont. 
made'iin'kiiplicstkin  fttr  Bospensidii  and  niieniiion  ;  (I.)  The  Coun  fouml 
they  Mitid  nbt  iotbrfere ;  (9:)  Tlie  Ja»licea  tiaring  fixed  the  bail,  the 
CcMrt'i^ottld  nM  inodiff  it,  cetniderfng  the  ainoimt  of, bail  to  be  in  the 
diwretftrt'of  tht*  Jilstice.     White  *.  Scbtt,  8th  June  1835,  App.  Juitid- 

<wy-Cin«;-'Ntf.4,'p.  37.    ;"■     ''-    "■ ;     '     /' ' 

■■     AdvocttiontbtligiiiMiclarV'CdDrtbCctriHiQ  proceedings    (No.  5.) 


liitdifr  VlB'Sd.'^tJO.  tH;  p.  TS.'wIAch  otdaHhsprtn'teire  to  adhibit  their 
names  and  places 'dfabbde  i6  pu^i£Eitiona,''diBAiined  aa  incompetent. 
(2.)  Held  not  an  inflexible  role,  th^t  expenKR  shAutd  follow  tlie  <liBmis> 
sal  of  BD  action  t)n  'the  ^itbftd  tif  iticorapet^ncy.  Dunlop,  v.  Sari,  2Qlh 
June  1B35,  A^.  Jtuttcihiy  Cdset,  No.  fl,  p.  40. 

Qdeirdon  at'  td'ibe  requisite  degree  of  minuteness  in  the    (No.  6.) 


description  or  specification  o^  'th^  niod.aa  opeiindl  in  a  libel  fpr  murder. 
Lord  Advocate  V.  Reid,  22d'J}Hie  1935,  App.  Jiiiticidrtf. Cases,  No.  6, 
p.  45.  '":' 

PttoMissoHY-NOTB.    Setj  H*Vi(. '  'No.  14.    No.  18.  ' 

pBOor.     See  Reparalioir.  "No,  9... 

Seb  Ffovision  16  Beirs  and  Childten.    No.  35. 

■  —  i'  In  an  actiob  of  damages  by  a  tenant  against  his  landlord  for  (Niv  41.) 
wrongous  seqneatratiod  and  defsniation, — held,  1.  Thatit  is  incoiopetent 
to  prove,  by  parolee  testiinonyj^an  aUeg^d  r^rbal  agreement  by  the  land- 
lord to'  abate  the  rent  atipdlated  in  the  writteit  contract  of  lease  ;  and, 
2.  Adhering  to  the  finding  of  the  Lord  Ordinary,  that  it  is  expedient 
that  this  qaestlon  of  taw  snbnld  be  determmed  before  any  issnea  be  sent 
for  trial  by  a  jury.     No.  41,  Lain  v.  Gibsone,  Bd  Feb.  1835,  p.  220. 

Circumatances  in  which  the  Coort  refaaed  to  allow  a  broUiM      (No- 41) 

and  sister,  and  other  near  relatione  of  a  parsuer  of  a  declarator  of  mar- 
riage and  legidmacy,  to  be  examhied  as  witnesses  in  the  poraner's  favoor. 

No.  43,  Stemart  v.  Menzies,  5th  Fed.  1835,  p.  232. 

—  See  Process.     No.  44. 

■     '■     A  witness  allowed,  before  examination,  to  see  a  deposition  made      (N«.  69.) 
by  biin  as  a  barer  some  years  before  in  a  different  cause,  althoagh  re- 
tetiog  to  the  aame  canse,  and  in  nhicb,  although  the  pursuers  were  diffe- 
rent, the  defenders  were  the  Aame.     No.  69,  Magistrates  <^  Brechin  v, 
Gulkrie,  Martin  and  Company,  26M  Feb.  1833.  p.  864. 
--■'     '     See  Bankrupt.     No.  72,  App.  Jury  Silt.  No.  1. 
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(No.  7a)        Proof.     The  granter's  Christian  same  in  adiipoaiiioii aad 4eed  W  aHile« 

meni  was  eraaed  diroaghoot,  and  another  substitated*  In  the  tttfUBg 
dauae,  after  (be  names  and.  deaignauons  of  the  writer  and  witncwcs,  it 
was  stated,  that  these  presents^  ana  snbscsibed  by  mo,  in  Csfoiv  of  the 
*  said  John  Kedder/  The  word  '  John'  was  that  saperindvced  in  the 
preirioas  parts  of  the  deed  4  Held,  that  the  deed  was  nail  in  toca  No. 
78,  Reed  v.  Kedder^  Itk  Mureh  183d»  p.  405.. 

( No.  106. )  ■"■     Cireomstancea  in  whidb  foond.nol  proved  that  m  party  huSL  bWy 

and  maiieioosly  slandered  another,  and  an  action  of  damages  agaioat  said 
party  dismissed,  with  ezpcnaea/  Mo.  10&,  MiU  Vi  Dmami^t  Wik  M^ 
1835,  p.  591. 

The  destruction  of  letters,  stated  to  a  jnry,  to  afford  a  fisir  grooad 


of  presamption  .against  the  party  that  the  coateots  had  been  adrenett 
his  pleaa.    Mansfield  v.  Matmelk  13^  Harch  1835.    App.  No.  1. 
Process'  Criminal.    Noi»  3. 


(No.  134.)      Circnmstancea  where,  slight  groanda  -of  saspicioBr  coupled  witk 

interference  by  the  defender,  in  prdcannga  letter  from  av  inteiided  wit- 
ness for  the  pursuer  before  the  kirk-aession,  were  held  to  amomt  ts  1 
semipleDa  pxofaatio.  No.  134^  Bi^ti  q«  ShanUand^  IBth  June  1635^  p. 
717, 

(No.  lia)         ^    CiTGiimstancea  in  which  a^p^oof  sraa  allowed  of  the  ▼ahie^  at  the 

expiry  of  a.  tack,  of  the  bouses  aatd  fences  which  actaaily  existed  on  the 
farm  at  the  conunencemeat  of  the  tack,  and  bad  remained  unaltered,  and 
also  of  snob  of  the  samo  character  aa  might  hare  since  been  anbatitaied 
therefor.  No.  lA^tFrascr  o.  Fraser^  2&lk  June  1835«  p.  14S. 
•^— -.-  Circumstances  in  which  a  reference  to  oath  was  foand  to  profe 
resting  «nving.     No.  136,  NapUr  v.  Bdfaur,  20ih  June  1835,  p.  731. 

(No.  116.)      > Cireamstancesia  which  oath  of  reference  held  negaUTe.     No.  146^ 

Smith  V.  Lauder,  21 A  June  1835,  <p.  771. 

.  See  Service,    No.  143.    No.  159.     No.  16a 

^    Se%WrU.    No.  16a 

(No.  35.)        PRoviaiON  TO  Heiss  anjd  CuiLOttKN*    A  party  hanag^  by  aa  aateaaptiil 

contract,  discharged  her  legal  claims  to  legium  and  dead's  fiart,  in  eeasi- 
deiation  of  certain  proyisioas,  eooaisting  partly  of  bonds  and  snma  payable 
at  her  aaarriage,  and  partly  of  sereral  speci^d  bonds  for  money  lent  ooi 
by  her  father  in  her  name,  and  to  which  she  was  to  be  entitled  at  hia  death, 
in  the  eveat  of  his  dying  intestate,  and  which  together  were  declared  te 
form  her  patrimony;  and  it  having. been  also  declared,  that  tbo  aaaa 
payable  at  the  marriage,  the  promioa  to  be  made  in  her  fether'e  amk 
raent,  '  or  in  place  thereof,  the  sums  which  may  be  ootstaading  in  her 
*  name,  in  the  abore  securities  at  his  death,  shdD  be  aocepted'  im  fall  of 
her  l^gal  daims,  the  good-will  of  her  father  ta  aiaka  fert|Mrr'ppaviaioB  ex- 
cepted ;  and  the  fether  having  died  intestate,  and  two  of  the  ooada  ia  the 
daughter's  name;  baring  been  paid  up  before  lus  deatfa,^-held,  ia  a  ques- 
tion with  the  other  repnesehtatires,  that  she  was  eatitled  to  found  on  eer- 
tain  letters,  and  bologmfdi  memoranda  by  the  fetber,  snbeequeat  to  the 
contract,  as  eoUatend  evidence  in  regard  to  the  import  of  the  deed,  aad 
of  bis  understanding  and  iatentibn  that  she  should  receive  the  full  auMNrnt 
of  the  seoaitties  therein  specified,  induding  the  anroant  of  the  bnads  paid 
up  previous  to  his  death.  Na.  35,  Clerle  and  Spouse  n.  Bums  and  Otierst 
21th  Jan.  1835,  p.  182.  . 

(No.  47.)        .J ; —     '   ■■  ■    1  A  testator  having  eoaveyed  his  pro- 

perty in  trust,  for  bis  daughters  in  liferent  and  to  their  children  in  fee, 
equally  among  them  per  capita,  diare  and  share  aUka,— iheldi  in  a  queslaon 
betwixt  an  only  surviving  duigbter  and  the  childrea  of  two  other  daagbteis 
deceased,  that  there  is  no  room  for  the  distributkm  of  the  fee  among  the 
children  of  the  daughters,  while  any  of  the  daughters  are  aliva^  No.  47, 
Findlater's  Trustees  v.  Barber^  6th  Feb.  1835,  p.  246. 


AND  PRINCIPAL  MATTERS.  21 

'■■''"  ■■^*"^  In  provittg  tfa*  tenor  «f  a  bond,  ftmnd*,  that  H  is 
not  a  pjttii  cAjectmb  tfibt  the  ptkrMrer  cannot  specify  Ibe  names  of  Uie 
writer  and  witnesses.  Mo.  iSO;  M^AdAmi'Bst:.  t>.  Lord  DUndoi^  6/A  June 
18S5,p.'6»5.  '       .  ' 

"  ■     ■  ■•'••   •'  ''f     '■'^'  •    OitetfDMftAnoes  W  ivMdi  fenftd  that  iftfere  wore 


saffident  adminicles  to'pi^nj  ilfae  tenor  or'an  act  of  tbhrlage.    No.  127, 
MagiOriOeB  iqf'BheMn"Oi  QAtklHe,  JKnfth  Uftd  '^tmpany^  Wtk  June 

PfjBLte  BunveN:    6e6  ftiW^.'    Mo.  IW; 

Public  Nuisance.     See  Jurisdiction,    No.  4. 

Public  O^it^BR.  Thd  Lord-Lfentenant  of  k  odnniy  bamg  offered  a  re-  (Xo.  8.) 
ward  '  to  any  person  who  wbn1d'|^ive  s^ch  fofbrniation  as  miglit  iead  to 
'  the  detection  of  the  antbdr  and  ^nter'^  a  placard,  the  reward  to  be 
paid  by  the  clerk  of  the  lieutenMcy  *  on  (Conviction/— >.fdnnd  liable  for 
the  amount  of  the  reward,  ftr  a  personal  a(^on  against  him  by  a  party 
who  had'gifen  the  fafonnallion  reqaked,  lOthoagfi  no  convietlon  followed, 
the  pnblic  prosecntor  hating' d^^ned  to  pf686cQte,  and  no  steps  having 
been  taken  by  the  Lord-Lientenant  to  obtain  a  conviction  at  his  own  in- 
stance.    No.  8,  Petrie  v.  Earl  ofAirliey  20th  Nov,  1834,  p.  53. 

The  ehtfrd)  conrts  hsYS  power  to  enforce  thirir  sentences  (N«.  80.) 


against  parocbfal  schoolmasterir,  by  applying  fbr  warrant  of  ejectment  to 
the  jddge  ordinary  of  th($  bonnds,  independent  of  Che  statnte  43.  Geo.  III. 
e.  51.  And  a  presbytery  w^i^  fbnnd  entitled  to  depose  a  schoohnaster 
sammarily,  as  li  appeared  from  theit^  records  that  be  bad  refnsed  to  sub- 
scribe the  formula  of  the  church,  being  regularly  called  upon  to  do  so  at 
their  meeting.    No.  20,  Murray  t.  'Donaldson^  dth  Dee.  1834,  p.  90. 

Held  not  to  be  necessary  for  a  pnnraer  to  libel  malice  (No.  50.) 


in  an  action  of  damages  against  tiie  procurator-fiscal  of  a  county,  for  cri' 
minal  proceedings  and  imprisonment  at  his  instance  against  the  pursuer, 
for  an  alleged  offence  committed  beyond  the  bounds  of  his  jurisdiction, 
though  bona  fide  believed  by  the  defender  to  be  within  the  sheriffdom. 
No.  60,  M' Crone  ©.  Sawerg,  l(Hh  Feb.  1835,  p.  257. 

Found  that  a  party  holding  the  office  of  macer  under  (No.  257.) 


Mr  Tyndal  Bruce,  as  coming  in  place  of  Moncrieff  of  Reddie,  who  had 
a  grant  of  the  office  from  the  Ci^wn,  was  entitled  to  a  proper  remnnera« 
tlon,  and  action  refused  on  an  agreement  not  having  this  effect.  No.  84, 
Gdrdner  v.  Grant,  1  \th  Mardi  1835,  p.  442. 

Public  Police.    See  Public  Officer,    No.  8. 

Pupil.    See  Prescription*    Nb.  TO. 

RawKIMo  AHt)  Salb.  The  CoOrt  cannot  authorise  consignation  of  the  price 
of  subjects  purdiBsed  in  a  ranking  and  -sale  In  any  other  bank  than  one 
of  those  expressly  mentioned  in  the  statute.  54.  <jeo.  III.  c.  187,  §  6. 
No.  17,  Earl  ofDunmore  f>.  Dicksoviy  2d  Det,  1834,  p.  83. 

■  - — ^— —      Found  that  an  heritable  creditor,  who  was  infeft  for  (No.  81.) 

payment  of  an  annuity,  with  penalty  and  expenses,  and  who  obtained  an 
Interhn  warrant  for  payment  ii^  his  annuity,  during  the  dependence  of  a 
ranking  and  sale  of  the  bankrupt  estate,  was  not  entitled  to  an  interim 
warrant  for  payment  of  the  expenses  incurred  by  him  in  his  application 
for  payment  of  bis  annuities.  No.  81,  IVaddet  v.  Ferrier,  1th  March 
1835,  p.  417. 

After  decree  of  sale,  the  purchaser  suspended,  on  the  (No.  184.) 


ground  that  ^e  pursuer  was  not  a  real  creditor,  in  respect  there  were  fa- 
tal erasure  in  the  instrument  constituting  his  right,  another  real  creditor 
allowed  to  be  sbted,  and  the  reasons  of  suspension  repelled.  No.  184^ 
Earl  ofDunmore  v.  Dickson  and  Others,  WthJuly  1835,  p.  913. 
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(No  136.)     Reference  to  Oath.    CircmnstaDces  in  whieh  a  referefioe  to  oatb 

found  to'  prore  reeting  and  owing.  No.- 186,  Najner  o.  Baffimr^  SttA 
June  1635,  p.  731. 

Removing.     Siee  Process.    No.  5. 

— ' —    See  Advovaitom    No.  118. 

(  No.  9.)  REPAftATtON.   '  In  tin  acdotf  of  dfUnages  broiigbt  by  a  bankrupt  afraiMI  one 

of  his  creditors  for  alleged  defaitiaWon,  in  matters  relating  to  bit  bank- 
ruptcy, circtilAted  aihongst  tbe  -otber  er«dhors,  iiriib  « <new  to  procure  ibeir 
concurrence  iti  ini^^igixing  his*  icoiuihict  and  ^ippoHiiig  bla  dMdhai|;e, — 
found  tbat  tbe  pnrMK^r  Mtf  b<M)rtfd''«o  tube  tin  ieslte  to  pny««  malice,  as  wdl 
as  injury  and  ^iWmtiy*.  *  <No.  ^»  TmianCH  v*  Leafi  Ooieif  Son  and  Cem^ 
pang,  2\it  N&Oi  18&Vp«  fi^'  "    "   ■  *    •    ' 

(No.  116.)      Sale.    A  pail^  haVing  soblliin^,  by  minute  -of  sale,  wbidi  bad  been  pro- 

vionsly  burdened  whb  a  tctettriciion  ii^iMt-bmMing,-^bold,  in  m  aher- 
native  Action  by  the  ptli^chasi^r  for  velwf  ^Irom  tbe*  restriction,  or  from  die 
bargain,  tbat  he  #As  iiot  bound"i6  go  oO^iHth  the  Mle^  so  «•  to  bo  Icli  to 
seek  bis  retn«dy  und^r^tft^a  wttMttdusci.  '■  N^.  116,  Ur^arf  v.  Haldane^ 
2dJunt  V^i,)f:m9:''  '■'    '•    ' 

r  App.  J.  S.     CiffUtiistldic^  inf 'wbT«hii%iM  ftMtod^'bytbe  veirdiet  of  «  jsry,  tint 

No.  i.)  com  factors,  In  Ulkiiig  deih^fer^bf  a  ^uakitity  of  wbeat,  bad  acted  m  the 

ordinary  course  of  bti^iriM,  hiding- recelred  tbe  wbeat  as  aeoaingnflMot, 
and  ba^g  made  an  advance  to  tb^  piiniba«jier  on  'the  fttitb'of  such  cod- 
signment.  Mansfield  v.  Maxwdl  ttnd  Companff^  ISM  March  1S35l 
lio.  I.  App:  Juty  SifL'p.  \:  '  ^ 

(No.  175.)      Salmon  Fishing.     Fishing  for  salmon  in  a  rirer  or  estuary,  by  mcttoaof 

ateated  nets  fastened  ta  ibbe  f!lipOre,^arid  '«Mooi<ed'and  i<eaMihring  siatioDary 
in  tbe  water,  so  'as  to  obstruct  tbe  passagfe  of  the  salmon,  aad  to  force  or 
decoy  them  into  courts  or  incl^totireo  of  netting,  ^  witbin  wbicb  tbey  are 
caught,  or  by  means  of  fixed  nilKbinery,  or  «ny  other  mode  of  flsbtng  thui 
tbe  ordinary  mode  by  net  and  coble,-^oiiia4 'to  be  illegal.  No.  17d, 
Lord  Gray  v.  Sime  and  Johnston,  9th  July  1835,  p.  886. 
Sasine.     See  Writ.    No.  55.     Nb.  180. 

(No.  62.)       ^^  iofeftment  taken  upon  the  17th  Jafy,  and  recorded  is  tbe  re- 

gbter  of  sasines  upon  lltb  September, — found  to  be  preferable  to  an- 
other infeftnorent  taken  upon  tbe  ^Otb  July,  sad  presented  along  with  tbe 
other,  and  also  recorded  on  iltb  September.  No.  62|  Douglas  v.  Dum* 
lop  and  Companvt  2Ut  Feb.  1 835,  p.  815. 

(No.  165.)      ScHoOLMAjirrBR.    Found,  thatit  is  not  i^ub-ed  by  thostaime,  43.  Gca  III. 

c.  54,  tbat  a  majoHty  of  beritots  anfd  th^  minister  shall  fix  oaftbo  braarlMs 
of  liteMitare  in  iii4iTcb  tbey  tc^fre  «»ittiiiiatb>ft|'Bttbe  ttoettng  ift  wbich 
a  ^arbcbtal  scboolmaiter  is  effected,  or  at  any'^faer  particidar  aiostiag, 
but  tbat  their  resolution  to  this  effect  maiy  beiaken^^tainy  taeettB^ie* 
giilariy  called  and  intimated  for  tbe  purpose,  iMbaeqoeat  to  cbe  vacaBey, 
and  prerions  to  the  meeting  of  presbytery  at  which  the  ezanrinatioB  la  to 
proceed. 

Question  atr  to  the  meaning  and  eifeietrof  the  16tb  dauseof  aaid  atatale, 
in  respect  to  the  powers  of  said  majodty  of  beritota  and  the  niiniater  to 
examine  tbo  presentee  in  every  branch  of  literatoro  they  may  deem  ae- 
cessary.  No.  165,  Smpson  v.  Duke  ofBvccleugh  and  (ytktre^  74k  July 
1835,  p.  856. 
Semiplena  Probatio.  See  Proof.  No:  134 
Sequestration.     See  Bankrupt.     No.  25.     No.  30.    No.  38. ' 

; ■  In  tbe  election  of  a- trustee  on  a  sequefttrated  estate,  vote 

of  alleged,  creditor  rejected,  in  respect  of  the  uncertainty  of  tbe  amount  of 
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Sequestration  anUinued. 

the  claim  and  the  want  of  voachers.    No.  137,  Lixars  v.  Burhci  20lh 
June  1835,  p.  734. 

Circamstances  in  which  the  Court  refqaed  to  confirm 

the  election  of  either  of  two  competitors  for  the  truBteealiip  of  a  seques- 
trated estate.     No.  171,  McLaren  v.  JRaiiton,  Sih  July  18a5|»p.  871* 

S£&vicj»,    See  Warrandice*     No.  59,  p.  293. 

'I  ■  *■  In  a  coiapfstition  of  hiieves,  where  tw4^..pavti^  bad  sfffved  to  the  (No.  143.) 
same  ancestor,  and  afterwards  each  respectirely  bi»>ttght  a  reduciioo  of 
the  other's  eervice,  and  additional  evidenfoe.  having  heoA  aUowed.to  be 
.  taken,  hj  commission  frcim  this  Court*  in  support,  at  both,  services, — 
found,  on  advising  the  action  of  reduction  by  -  tbei  party  first  served, 
(the  action  of  reduction  at  the  instanoe.of  the  other  .party  hayjiug  been 
sisted  of  consent,)  that' the  defenders  had  established  their  relationship  in 
a  nearer  degree.     No.  143,  WaUion  v.  WaUoHs^  24  JhI^  1835,  p.  787. 

A  party  to  a  service  before  the  junior  Lord  0/dvpary,  under  (No.  159.) 


Btat.  1.  and  %<,  Geo.  IV«  c  38,  brought  a  reduction  of  l^  verdict,  on 
the  ground  that  it  was  contrary  to  e^ideDoa^  f^od  (father  pleaded,  that 
there  was  not  sufficient  evidence  before  tbo,  jury  to  instruct  th^  clsini  of 
the  other  party,  while  there  was  sufficient  evidence  beforci  the  jury  to 
instru^  bis  own  claim  t — ^tho  i^ocord  was  «do%9d  on  tl^is  .plea»,  when. he 
moved  for  leave  to  adduce  farther  evideace,-r-rmotio^  refused,  hoc  statu. 
No.  1591,  Gijbrd  vi  Gif^rd^Mh  Julif  1835»  p.  81?.  \       .     . 

Held,  thaVwhen  .addiMooal  evidence  is  allowed. in, support.of,  (No.  160.) 


■*— •. 


or  with  a  .Tiew  to  impugn  a  service,  the  proof  ought  to  be  taken  by  com- 
mission. No.  160,  Officers  of  Slate  v.  Earl  qfSiirliagi  Uh  July  1835, 
p«  816.  , . 

Sbttlso  Account.  Held,  that  joint  obligants  in  a  cash-credit  with  a  (No.  42.) 
bank,  are  not  entitled,  after  the  aceoonts  betwixt  the  hank,  and  principal 
ofaJigant  have  been  settled  and  doquet^d,  to  plead  in  bar  of  action. for 
the  ascertained  balance,  .that « sums  drawn  out  were  paid,  upon  drafts  or 
orders  noU  under  thaatansp  laws..  No.  4^,  Svoan  v«  Bfink  ^  l^colland, 
5/A  Feb.  1835,  p.  225. 

Slander.     Damages  found  due  to  a  medical  practitioner  for  slanderous  (App.  J.  S. 
statements  to  his  prejudice.     Marshall  tv  Renwickf  Appm  Jury  Sitl^      ^^*  ^') 
No.  5,  p.  47.  ...      • 

■■    "  Circumstances  iu  which,  in  a privilc^l caset,  it  w<ts  found,  there  (A pp.  J.  S. 

was  BO  proofs  of  maUiSe.     Torranc9  v.  i>e4^t  Coles  and,  Sonr  S^c^  29lh      No.  14.) 
July  1835,  App.  Jury  Silt^  No„14s  p.  1 14. »     . 

SociATYi  A  friendly, eociety  being  constituted  on  the  principle  of  giving  (No.  21.) 
a  fixed  annuity  to  the  widows  of  members  contributing  for  a  certain  num- 
ber of  years,  with  power  to  increase  the  rates  of  contribution,  iu  case  of 
need,!  payable  by  the  membero,  is  not  entitled,  by  an  after  regulation  and 
change  oif  their  laws,. to  diminish  the  annuities  of  widows,  whose  claims 
are  ^dready  vested,  by  the  predecease  of  their  husbands,  under  the  former 
rate.  No.  21,  Caithness  Friendly  Society  v.  Miller,  Qlh.  Dec.  1834, 
p.  97. 

■  ■  •  The  heic  of  a  deceasiog  partner  of  a  trading  company,  who  is,  (Ko.  54.) 
by  the  terns  of  the  contract  of  copartnery^  excluded  from  all  participation 
in.  the  cooceros  of  the  comply,  is  not  entitled  to  security  from  the  sur- 
viving partners  for  his  relief  against  the  effect  of  current  obligations,  be- 
coming payable  de  future,  under  which  the  heir  is  bound,  as  representing 
the  deceased  partner.  No.  &\  Murray  v.  Hogarth  and  Company^  12th 
Feb.  1835,  p.  263. 

Circumstances  in  which  one  of  the  partners  of  a  company  of  law  (No.  57.) 


agents  having  beeu  allowed  by  a  client,  after  intimation  of  the  dissolution, 
to  raise  a  sum  of  money,  one  of  the  alleged  purposes  of  which  was  to 
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dkcbarge  the  debi'dne  to  Uie  oompmy,  it  was  faeld,  on  tlMWnkniptcf  of 
the  party  reM^ng^e  money,  but  who  had  not  applied  it  m  extmeliai 
of  the  debt,  nor<^ntod  a  diaofawge  ilieroo^  that  the  eKent  was  KiMe  hi 
a  second  payment  to  cile.«M!her  partner.  No.  -<57t  Anderson  aitd  M'-Nitb 
V.  Rutherford,  I9tk  Feb.  1835,  p.  282.  ' 
(No.  88.)      ■  A  person  who  ^Mw •partner  with  another  in  a  firm  of  wrileni  ts 

*4hesi^n««v  hawrhi^'beaiFaffdnted  factor  loco  tntoris  to  certain 
■PtitladI  to.f  rai»tnaM-.ipiier4i'tmt-Betil6m0nt,  reecifcd  paymenM  ai  tsdi 
^t  different  tiwBe»«is4n>  the  )trtwtDBa,  bvt  witboot  hafiof -obtaiaedfaatioa 
«r«sitaiet  of  .inr^astocyi'iaMi  ho  afterwards  abscoMM.  '^ome>ef  then 
puyiseuiS'iiieagtDaoiwii?  in>fiha«^company^s  booho,  b«t  ft  wttraMegedliiit 
tho  fvaatbr  partiof  Millie  mtsmif  wan  embeszlad  by  bin.  Ifr  tbtse  <oireiw- 
stances,  the  trnstees  beings  sned  by  the  children,  and  foand  iiUile,  an 
action  of  relief  at  their  instance  against  the  rsoMining'panMrtsasttittsd. 
No.  88,  Macfarlane*9  TruUets  hk  I^mMs&n-  and  (Mere,  IM  Mmf 

(No.  121.}     '   -***   fifavty^havitigV'WithonSanibmty,  anbscitiiedfer  cariai»«hsrai, 

in  a  joial5ad#sntur<B|fOf<  two  of  4ns  cbildten,  held  tbewby  t»base  iaeeited 
the  liability  of  a  partner,— and  his  execntor-creditor  hsTiag,  after  kisdetth, 
MMdnctioB  apjiaati  shit^otfrnpany  inr  «  debt  dne  to  biw,  ■  foand,  thst  be 
fns  yropoaliu«a%  iaiMsMfor  a  ohaiie  of  tho'debt  alomg  with  iiieoibw 
•partnoi*,  and  tiat  4is(.elaiai  nnKt'  s«ier  a  <lediictton  to  ^%  «test 
Na(.  kH^'^MakfdmMh  JV^ed  Loihmn  Rod  Oompmn^,  2044  Jmae  }6tt. 
p.-649. « .  -^     •    '*  .-.  -      •  . 

(No.  128.)       ■■■  »■■•■ "A;*bitt  tefiag^HnB  signed  'by  ar company,  aead  a  iKteraba  sii^ 

ed  b9^tfa•<finn)(adulOwIodg•ng.that  the  biU  bad  been  aeeepted  for  these- 
eodiiBD^blion  ofr  Aie  company  ;H.'«iii«onMtonc0s  in  which  it  was  bold  to 
be  proved  that  lite  bill  and  litter  of  obligation. had  not  been  grantsdin 
the  business,  or  for  behoof  nof  tb^  company,  but  of  ontf  of  the  partasrs  is- 
Tidoally ;  and  that  the  holder  of  the  bill  and  letter  mast  faaTO  beea  swire 
■of  these  ftwts, «and  had  thenlore  wo  right  of  Oction  against  the  reprsMRta- 
ttifes'of  the  ochcr  panftneiv  No.  128,  Biair  v.  BrygoH,  lith  June  18S5^ 
jf.  M6i 

Stamt  Aciv    See  Wnt.   Urn,  14. 

STi&TDie&  1579,  c  88.    S^  Preseripiion,  Triennial.    No.  6Jk 
^  ■  ,,«>..  i,.  ji6<8ft)  eirJ8.M  'Bm^IHkgeme,    No.  46« 

■  '  >  l-66ij^'M.  '  Seei^KsMsi  OUekum.    No.  80. 

^^M".  1Q81,"C*'5*      fieellZnA,     No.  113. 

1«A&}TC.«24*    8ee.dRa«itae  ^Ittf/r.     No.  70. 

ill.  ■i>n.i.4696|  a.^5;'     -B^m'MankrujtL  >Nol'2& 

n    iiminii.il m  ■!  'iStB'Writ^'   Nnkdl,^.  I56u 

■I  1 .1  ■■.iii.imxi.iririi -  Boiid«nd  disposition  in  secnisif  of  payaaeiii  of  f0Bti» 

fonMl4«'fbUiondon4biaMti.>  tN«.  151^  Dmtcan  9*  Hagkeot^sC^e^m, 

smhJume^^sa&i^^m^  ^^  ^  r 

17ai,ta>.a.    iSeeJf?rooar«%    No.*  61. 

39  (sioOi.Ill. «.  79;     Adrocation  from  Jnstices  who  had  prosssd- 


o4  nndar  thia*a«t.ifafnS6il''byJiMicMty  Coart.    8oe  Proeeu*X/immdt 
No.  5.  ''•'**.'        ■■' 

>-<-»—  M  GaoaXiI^4>.  ii<8.    <Se»  Tailm.    No.  182.- 

wiS€reo.*liL  ic«*M.  «  800  Sekwdmmter.    No.  \M. 


'  u   '.'I  '  417  fiolu  lU.  (Priva«>Road<A€T;)    ThecoUeetor  is  liahle/or 
4he  aoti^  sif'.thaso>  with  .wheal  <h»  eairasts  the  warman  to ^Mind;-    OM- 
Undv.  JVeiiii^2\H^Jukf  1835i,  Ajtp.Jury  SiU.  No^  1%  p.  101. 
i   '  ■  » ■  .'63  tieoi/  Hl^cu.L87i).  Sea  Bankrupt.     No.  98» 

— " i(4GiBO.Ul.n^ti7^^tl&    See  TMsie.    Moi  132. 

■    ■  >(g>4i  GeoiHI;  «r  187. .  See  Bnnhnipl,    No.  12,  p.  64. 
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Statute  54.  Geo.  III.  c  137.     See  Ranking  and  Sale.    >Mo.  17,  p.  83. 
^  ■     ■     66  Oecu  liL  c^  9fi>    80^  JurwtiotiofL    Not  aS« 

M     I  I  ■    67  Gm.  IH.  c  iOO^  §  26.    See  r«i&t«.     No.  IM^ 

« 7:iB  ftGeo.  iVk  dw  11&    See  Potior. :.  NonM&wi. 

■*  le.Geo.  IV.  e.  5&    See  jProwar.  '')^»li67.*  t  . 
Stipend.    See  T^einc^.     No.  101.    v       .     r  <•        . 

■    ■  ■'■    'SeeJVarrandiceL    No.  88«>  iNo^fiO.  ••'<  • 


Summary  AppLiGiATioNk.    A. party Aftfiog.bewytappetfaled  iaiuMM.JKWWB  to  (No.  18S.) 
a  Imiatio^  ia>rooiD  of-  ft  prtov  eaniilor».  wbcee  ippouilmem  t^ad  been-ve- 
called;  tfc»Jtfeo«aflM,'ef  tW  prior  feamtovthad  moOfiMeDniNKlited,  bol  in 
etMe8^4iiftitHiiMoae.f^efr,to  iiy.httii^heradmmad'ft  Wanoe  >— 

imerHD  ^toevtiai  gnoted'to^obtaki foid lialAnee  rtgeiaiMtheyciapgiaialor, 
•  bat  not  aglitmtrbiaiQiMiiMi^    ^V»^l9Qf'ffgtiifuk&Umahagy  \P^Mmsr^ 

Summary  Psocawet    SeeiJRoen    *^o*  I'd.  .  '     ;'"<;.!! 
■  ■    ■■><!■•    See  JF^iM^MmM    No.^Wi    •*      ■ 

SupfiEioR  AND  Vassal.    A  vasMil  wbo  has  accepted  of  a  feaidustecy  ind  (No.  28.) 
eitteredimo  peesesaieo  of  ^beaabjilci/  iaiootemMed^aiWrMiille  to  tofate 
b«  fea  «»iu  iliMiiin.    No**  06^  Miii^fi'  .wiitogr*  Ma4  I>afi  1684, 
p.  ISii.  '  -I   •'  1'  I  •■-'''»  . 

'■'*    >  >  A<4it>eHMale- •p  fcgnadjadiBalliiu  fflM  -at  trael^boBdj  ^^o.  67.) 

'  diluted  agttiaeC'Oile  o6tir>  beilei*peitieii»r%*(heM/«e  iio*  arMMlenitle  <br 
irtoafeunN^  a  rif^lA  of  e4perierlbf#  irfaeM  tiM  fepmieotaliv^  of  tb»<other 
beir'porttooelr'8tbse<|aeiltty'C0D0lii*n»d\hi  k  oo«p»eyaR«e  of  k  to  the  p«r- 
chaser.     No.  67,  Wallace  i>.  Earl  ofEglinton,  2Gth  Feb.  1836,  pr  360. 

SuffPRi»8i0if.    Cuemastaneeatio  wbiob  the  Cow«ftoc«iM«be inferlocaserof  (No.  17a) 
tbe  Lofd  OMUnarf ,  TeAitiiag  a  bii  of  sdipensioa  of  a^tkngo^OB  t^m  bills 
ofeacbaafSv  aadroaiittedtopaBvoacattttaB.   .Ms. -493;  Yota^^nh  ^Ske^ 
rfVifiin,  9lA  Jfi/y  1836,  p.  878.    ^e  also  No.  179,  p.  896.^  i 


mm^i.^4 


Tack.    A  teaant  hamag.  right  tot  awKaratiaas  M  tbe  iensiaotion  of  his  (No.  I.) 
lease,  foeotttled  so  retilin  the  SkKNtnt  of. these  Aron  thaihtot  fears  root, 
in  so  far  is  expressly  aatborised  by  tbe  lease,  bat  not  as  authorised  by 
eeparikte  obligation,  against  a  jadictal  factor  hsa  raakioj^  and  sale  dbonod* 
ing  payment  of  the  rent.   Now  I,  SiewaH  o.  ^*Ma,  IStA  Ncm.  t834s  p.  1. 

— —  Tbe  tenants  of  lands  under  a  leoee  ^  ntneieen  years  having,  ofter  a  (No.  91.) 
year*s  possession,  Adtenbed  the  larm  to  be  oilbleSrf or  ^eigliSeeb  yearsi  and 
an  offer  having  been  made  by  a  porty  tb  a  peveiMi  veflbrred  to  in  thi  idveitise* 
meat,  witboot  specifying  any  terta  of  «iraoraDee,'  bol^  eontaildsig  varioBs 
atipolations  as  to  meliorations,  ftc.  and*  agrSaing^o  foUoir  the  HKation  of 
cropping  laid  down  in  the  origloal  lease,  lyhiiAroffer- was  aecepled-and 
poesLSslea  gi^ea,— *heid»'inaB  action  at  the  inslaliceof  theenbtenaat  againot 
the  lessors,  So  have  it  found  that %e  tvaseasltled  to  fooonnoefbe  leiseMany 
time,  on  doe  notice  being  given,  in  respect  that  It  contaiiied  no  vpectilc 
term  of  endurance,  that  the  fair  nkeaning  of*  tbe  'contract  was,  tfanitt  tlie 
lease  was  to  be  binding  for  eighteen  yeekw,  tlie  terAd  mebtioAed  in  the 
advertisement,  and  the  period  of  tbe  •original  leoso  whieb  bad'/et  lo  ran. 
No.  91,  Ruseel  v.  Freen,  Wk  May  1836,  p.  486. 

A  stipulation  regarding  payment  of  melioiatioasina  renewed  tack  to  (No.  143,) 


this  efiect,  *  lilt  tiereby  agmd  upon  between  the  parties,  thai  Stt,  or  as 

*  soo»afterthe*ettecathiki  of  this  lease  ah  possible,  the  whole  boases,  dikes 

*  aild  incloeuree  apoa  the  possessiea  shall  be  comprised  by  one  jndicioas 
'  person,  to  h^  named  by  each  of  the  parties  contractors,  agreeably  to  the 

*  terms  of  the  lease^  and  that  one  or  more  schedales  of  tbo  appredfttions 

*  shall  be  made  up  to  be  signed  by  the  apprectators,  and  "by  the  parties 

*  contractors,  and  reference  made  therein  to  this  tack,  whereof  they  shall 


26  INDEX  OF  TITLES 

Tack  continued, 

*  be  cousidered  a  pftrt;  and  the  tenant  agrees  to  d«fer  all  .demands,  oa  ae- 

*  count Qf  meliorations,. until  the  expiry  of  this  tack ;'— ^bond  t»lie  a  mncoal' 
stipnlation,  and  the  omission  by  both  parties  t^have  an  appmeiatioa-takaa 
held  to  be  no  bar  to  the  daim  of  tbe  tenant^  at  the  expiry  of  the  lease, 
for  tbe  ^orth  and  value  of  the  anbjecta  .to  be .  estaUished*    Vo^  145, 
Fraser  v.  Fraser,  26th  June  1835,  p.  7tt0. 

Tailzib.    SeeJVar.     No..  1^6. 

See  IVrit.    No.  31.  .  >    , 

(No.  129.)     -^ Two  deeds  of  entail  were  iasarted  in  the  iame  efaarter,  the 

clauses  Terbatim  the  same. in  eacb  entail  not  being  fepeatadi-  tbe  dmrtsr 
at  the  same  time  setting  forth  tbe  fac^.tfaat»  there, nrare  two  sifwraie  en- 
tails ^^-Jield,  that  altfaottgb,  ex.4gura,yerbornmi-tbe  eeeslntotioe^ief  the 
charter  might  raise  the  inference,  that  a  contre?entipa.nf  the  eoe  enlafl 
wonld  indnce  a  forfi^itare  ^  betb.  estatec^  sulLa  passonise  jonder  said 
charter  was  not  a  posseasioti  adreme.to.ekher  of.  the  engiaal  entaila;  that 
this  was  therefore  no  ground  for  annulling  either  •enlail,  bvt  thai  ilie 
charter  must  be  construed  applicandoi  singula  ain^lis^'  agreeably  lo  ihe 
obvious  meaning  and  intent,  theieofr  N4^  129^  BotitineiAmd  Others  v. 
Graham  ^nd  Olhewh  ^^th  June,  lS3db  p*  670, 

(No.  132.)      -    '  Found,  iaan  action  of  reduction  of  a,sale>of  part  ef. an  eslafled 

estate  for  vedempUen  of  the  ]and-:taz,  that  the  ciraumstaneeiof -ita  noi  ha- 
ving been  stated  in  the.  original  petiMoa.to  tbe  Cenct,  either -thas- the 
lands  proposed  to  be  sold  (which  exceeded  the  value  of,  the  laad-taz) 
could  not  be  divided  without  lossf  or  that  tbe  sale  of  the  whole  vDuld  be 
more  eligible  than  of  an  adequate  part  only, .  did  noti  cieate  an  ebfecsian 
fiital  to  the  sale,  in  respect  it  was  to  be  inferredi  4xwa  tbe  eiccemafaoeaa 
set  forth  in  the  petition,  that  the  faots  were  so,vaad  that.tbis  maaelaede* 
ducible  from  the  proof  adduced.. '  \   ;•  - 

Found  that  the  defender,  ihe  i^resentative  of  an  onetoua  purchaasr» 
conld  not  be  aflfectsd  by  any  dUegatiees.of  fraud  in  tbei application  fisr  a 
warrant  to  sell  the  lands,  or  in  the  proceedings. ■under,  it,  whereby  tbe 
Court,  in  granting  the  warrant,,  may.bavs  been  deeeived  er  misled. 
(2.)  That  it  is  sufficient  intimation,  ef  the  peiition  to  tbe  Court  for  a  war- 
rant to  sell  the  landsi  if  it  is  made  to  the  neuMst  substitute  lieiv^  ealail 
who  is  ef  lawful  age,  and  resident  in  Great  Ecitfiiek  it  aeit  being  alleged 
that  there  was  any  nearer  subsUtule  heir,  then  ef  ilawfal  age^  and  resident 
in  Great  Britain.  (3.)  That  it. is  net  a  reJievaQt..grQ«od<ef  fedndion, 
that,  at  the  date  of  tbe  wacsant  of  sale*  the  upast-.pcice  was  net-fixed  by 
the  Court,  but  left  blank  in:tbe.aniiclfls«ef  renpa<  the  Ceudibttving  autho- 
rised a  trustee  .to ^x. the  upset  ppioev  ef  whose-nomieatioA  they  had  pire- 
viously  approved.  (4k)  That  ihe,.opission  ito  pey-  the  prioe  into  the 
Bank  of  England,  beifbre.a  dispoailion<  was  granted  te  the  purcheserj  af- 
fords no  sufficient  gnound  of  reduction  in  a  question  with  an  eaerona  par- 
chaser.  (6.)  Tb^  tbe  safe  neverjiaving  been  leperted  to  ihe<  Conrt,  or 
approved  of  by  tbe  Ceurt,  does  not  conttitate  aetatutory  nullity,  where 
the  proceedings  are  otherwise  regalar,  (6.)  That  the  provisione  eC  the 
statutes  54.  Geo.  III.  c.  173,  §  12,  and  57.  Geo.  III.  c.  100,  §  %i^  do 
not  apply  to  the  case  of  a  fundamental  erro^  Jn  the  execution  of  the  act 
42.  G<K>.  Ill,  c  116. 

Important  distinction  between  Elliot  s  case  and  4be  prasenU  .  N<k  132. 
Sir  James  Gardiner  Bcfird  v.  Patrick  NeiU^\2th  J[uf$e  1835,  p.  690. 

(No.  163.)      — -— -    Annuities  bequeathed  by  an  entailer  being;  hsM  a.bufden  ea  the 

entailed  estate,,  found  that  said  annniaeewere  payable  out  of  the  rents 
de  anno  in  annum,,  and  could  not  be.  kep^  up  as  a  hurdeA  against  the  en- 
tailed estate  by  aay  heir  iu  possession  who  bad  paid  them, — found  that 
.  the  heir  of  entail  in  possession  was  bound  to  pay  the  interest  of  sums 
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Tailzie  continued.  .       r'.  .  ,.      1 

~  ibiivd  a  bmrden  on  the  entailed  estate,  vfrrihontTeWytft^mitteiAUM&fAihg 

beira.     Ne^.  169,  Sands  v.  Lady  Brisbane,  llhJa^  1896;  «p. '8dlv    ' ' 
Tbinds.    Heritors  possessing  tlieir  teinds  by  tacit- ireloeiitton  niide¥  eiepired  (No.  15.) 

tacks  are  entitled  to  be  postponed  in  a  loealhy  tto'mieli  fls  ti«tfe  pk-odttd^d 

neithel^  taelcs'  nor  any  heritable  rights  to  their  Is Ad^«  -  Ko;  16,'Mope^v. 

Govan,  28/ A  Ntyo.  1834,  p.  76.  '  '     , 
Circumstances  in  which  the  Conrt  found  the  acMnt^lee^Di  sni^  (No.  94.) 

ficient  to  prore  the  tenor  of  the  deed  libelled.'    '^o.-M^ShivSart'^'Mao' 
jfiirlaPie,  I5th  May  1955,  p.  500.  '  »  •       '    ^ 

Fotiad  that  a  glebe  considerably  abot^tbe  o^dibaiy'exteiM  #kid  (No.  101.) 


■*<■* 


-vakie  aifght 'be' taken  into  coristderatien  by  the  €on¥t  in  tnodiMiig  ^n 
mg&ientBtion  of  stipend.  No.  lOl,  Jteif,'  J.^tefida¥fH>yLMt^envydn, 
2064  Af ay  1885,  p.  637.  *    ' 

Circumstances  in  which  it  was  found,  thafi>a'righl  «6  teibds  Was  (No.  109.) 


carried  along  with  lands,  ahhongh  there  was  no  etSpfeHB  <;(m¥eyalnce  of 
the  seiods.    Noi  1 09,  Man^ldv.  RcberU^,  tdih  May  1896,  p.  69di 
Tbnorb.    8ee  OMigation.    No.  183.         :  '      ' 

Tekcs.  -  Cnroumstancips  in  which  it  was  fbund,  lhM'*a  ekitt  of  terce  was  (No.  64.) 
not  discharged  or  excluded  by  the  terms  df  a  coniract  Af-separacWm' be- 
tween a^isliand  and  wife,  or  by  certain  proceeditigelknd  thsdsactions  foi- 
lowing  ibereott.  '  Teroe  is  not  due  but  of  fea-dutffee  payslrle  froM*  hmds 
feifed  out  for  boikifng  in  the  neighbourhood  Of  'Edinburgh.  No.  64> 
Niibei's  Trusieet  v.  Nisbel,  24<A  Feb.  1835,  p.  329.'  '-  '^  -  ' 
TBBift,  LeoaI/  and  CoNVBNTioifAL.    See  Liferent  '^^rtnkian.  '  Ko.'9d. 

Tbst^amsnt.    See  Implied  Wilt.    No.  74* .         •«  * '• 

iBafrma-Ot.A'GV^    See  Proof.    No.  78;'        ».:•!..  .j  j.:.;, 

Tiv&E-TO'PUasvB*    See  Process,    No;  6"J     '•••'  ""'•         •"*  '•  «■  ■ '^ -".-j 

See  Bankrupt.    No.  51;  • 'Nb:'d6.  "     ^'      •      ' 

TBBFTi     See  Proeese- CrtmimzL     No.  2.  '        '  "■'      ' 

TiTLB.    Found  that  a  party  hold-rng  a  key 'to  the  Qtteeb' Stveet'Oatxie«is  (No.  130.) 
oBonot  avoid  payment  of  assessment  by  resigning  bM-sharev  N€^<lS0, 
BeUv.  Lady  AMurttm,  I2ik  June  18i96,  pi  68B.  ...  •   •    « 

Tbubt.    a  testater,  by  a  trust-settlement,  eonteyedttis property  lo' three  (No.  39.) 
trustees,  and  <o  the  sumvor  or  survivors  of  i%Henr>'  foi*  certain  purposes 
declared  tbereiu,  with  power  to  them  to  assunto*«iddl«k>bttl  mtislees,*  *  Ye- 

*  ooroofeadiog  to  them  never  to  allow tbeirnambef  tk>  be  redul*ed  befow 

*  two,  wiijhpoilt  at  least  supplyffig'tbe'deficient^;*  aad  d<^c}s[l4bg<  that  *  in 

*  the  event  of' their  'number  amounting  t5  «#o;  tM^  boocwrence  of  bdth 

*  shall  beveqaimtei  withonrpre^dice,  neve^tbeleis^tb  the  actings o^  a  svrigle 

*  trustee, 'itf  case  thete  shall' lat  iany*ttoe1}S^^entto^be^>*0'tnore  thanotae 

*  in  the  'OKistifig  nomination/^  The  ihiMee^  bdnfted'aceepe^d, 'andfor 
some  time  acted  as  such*  One  of  tlhem,  faolviivef;  'hirv^g  gbne  a^rtmd 
animo  reaaanendi,  another  having  died^  and-the<tMi<d  hAvin^  proceeds  to 
act  as  sole'fruitee,  without  takii^  any  steps  for  thl^  ^ointment  of  addi- 
tional trustees^  the  Court,*  en  the  appHcatibn  of  tfhe^tinee  iirtefesied,  ap- 
pointed a  judicial  factor.  No.  99,  :NisbiftVi'Frai(fr,' m^'jMn9B5, 
p.  209k  •'  •  '  .  •  ;   *  .  1    I  .1  )   ^j-r.)    i  .  -   .   ■  ■ 

Ohteamietauces  in  which  trusteee^  wUo^  had^'porvvelr'  t6  appoinione  (No.  43.) 

of  their  number  as  (actor,  and  who,  it  was  declared,  '  shaA'iot  be'ltsble 

<  lor  any  omissioaa  or  neglects  in  thevr  tkiansgehie^rtf,  nor  foi*  th^  intromis- 

<  sion  or  solvency  of  their  fkctor,*  8to.  "i  but  shall  Only  be  bound  to  act 
'  henourtibly,  and  shall  only  be  liable  for*  thdr  actual  intron^ssions,^  and 

<  each  of' them  for  himself  and  his  own  actual  Intromissions  respectively, 

*  and  no  farther,' — having  appointed  one  of  their  numbef  as  facl«¥,  end 
having  allowed  hind  to  retain  possession  of  sums,  which,  in  a  muftiplepotml- 
ing  brought  by  them,  bad  been  directed  by  the  atcountaM  l(tO  whom  the 
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Trust  continued* 

caase  was  remitted)  to  be  set  apart  for  aoivrering '^cirtain  amrahie^  and 
having  generally  allowed  faim,  contrary  U^  ibe  ikntroctioiM  wlbich  tliey  had 
given  him,  to  retato  large  sums  in  bis  hands,  with  which  he  alttmateiy 
ftdled, — ^held,  in  an  action  of  relief  at  the  instance  of  the  heir«-at>law,  (wko^ 
on  the  bankruptcy  of  the  factor,  had  been  obliged  to  pay  the  saniB  due  to 
the  annuitants,)  that  no  mala  fides  or  dishonesty  being  allied,  the  trus- 
tees were  protected  from  liability  by  the  claose  in  question.  No.  45^ 
Murray  and  Others  v.  Henderson's  TrusteeSj  6th  Feb.  1855,  p.  236. 
—     See  Implied  Conveyance.     No.  105. 

(Nk>  119.)       r     Trastees  aciing  gratnltonsly  under  a  family  settlement,  fonnd 

liable  in  repetition  of  tmst-funds  lost  by  their  culpable  mismanagement 
c   in  not  timeously  obtaining  infeflment  on  a  bond.     No*.  119,  Mayne  and 
Others  v.  M'Keand  and  Others^  4fth  June  1835,  p.  630. 

(No.  123b}      —— —     A  party  substitute  as  a  trustee  in  a  Scotch  bond,  after  one  who 

became  a  lunatic,  and  to  whom  a  committee  was  appointed  in  England, 
having  insisted  that  be  was  entitled,  on  the  debtor  m  the  bond  intending 
to  pay  it  up,  to  have  his  conditional  right  as  trustee  preserved  in  any  new 
investment  of  the  sum  in  the  bond,  in  preference  to  the  claim  of  the  com* 
mittee  to  the  unconditional  possession  of  the  money ;  his  claim,  which  he 
preferred  in  a  multiplepoinding  raised  by  himself  in  name  of  the  debtor, 
dismissed  with  expenses, — end  found  that  he  was  not  bound  to  concur  in 
an  assignation  and  discbarge  of  the  bond  to  the  debtor.  No.  123,  Thorn* 
son,  Sfc,  V.  RosCf  9th  June  1835,  p.  638. 
■  See  Guarantee.    No.  133. 

(No.  138.)      __     Executors,  entrusted  with  the  distribution  of  funds,  in  payoiMiti 

in  the  first  place,  of  certain  special  I>equest8,  and  thereafter  in  payment 
of  the  residue  equally  among  four  persons,  having  drawn  out  of  bank 
part  of  the  funds  intended  to  be  afterwards  applied  in  extinction  of  spe- 
cial legacies  not  then  become  payable ;  and  having  placed  the  same,  with- 
out any  security  or  obligatory  document,  in  the  hands  of  one  of  their  co- 
executors,  under  a  general  instruction  to  him  to  look  out  for  an  eligible 
investment  for  the  said  sum ;  and  no  such  investment  having  been  made, 
whereby  the  funds  in  the  hands  of  the  co-executor  were  not  accessible 
when  demanded ;  and  large  payments  having  in  the  meantime  been  made 
'  by  the  executors  to  the  residuary  legatees,  while  payment  had  not  been 
made  of  some  of  the  special  legacies ; — found,  in  a  question  with  one  of 
the  special  legatees,  that  the  executors  were  not  entitled,  in  accounting 
with  him,  to  take  credit  for  the  payments  to  the  residuary  legatees,  and 
that  he  was  entitled  to  recover  the  amount  of  the  special  legacy  bequeath- 
ed to  him.  No.  138,  Grieve  v.  M*CaU  and  Others,  2Sd  June  1835, 
p.  736. 

(No.  163.)      Words  in  a  codicil  to  a  trust-settlement  held  to  import  a  special 

legacy.    Circumstances  in  which,  according  to  the  construction  of  a  series 
of  deeds  of  settlement  by  an  entailer,  certain  bequests  were  fonnd  to  be 
bui'dens  on  the  entailed  estate.     No.  163,  Sands  v.  Lady  Brisbane^  llh 
July  1835,  p.  821. 
■  A  person  deceased  named  three  trustees ;  the  first  declined  accep- 

tlince ;  the  third  accepted  and  assumed  the  management  of  the  trust ;  the 
second  wae  consulted  by  him,  and  allowed  his  name  to  be  used  by  him]^ia 
matters  respecting  the  trust ;  being  afterwards  called  npon  to  act,  he  de- 
clined ;  upon  this  the  acting  trustee,  on  the  ground  that  both  the  others 
had  declined  to  accept,  executed  a  deed  of  assumption  in  favour  of  two 
other  persons,  and  then  renounced  the  trust :  In  an  action  at  the  instance 
of  the  persons  so  assumed  as  trustees  under  the  original  trust-deed,  a  pre- 
liminary objection  of  want  of  title  to  pursue  sustained. 
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Taust  continued. 

Facta  and  circnmatances  held  sufficient  to  infer  acceptance  of  a  trust. 
Question^  whether  a  person  having  once  accepted  a  trust  can  renounce. 
No.  174,  Davidson  and  Others  p.  Mackenzie,  9th  July  1835,  p.  880. 

Violent  Profits.    See  Advocation.    No.  118. 
ViTious  iNTBaMissioN.    See  Passive  Title.    No.  22. 
Vitiation.    See  fVrit.    No.  55.    No-  180. 

Wabrandicb.  Held,  1.  That  certain  clauses  in  a  contract  of  sale  imported  (No.  32.) 
aa  obligation  to  relieve  the  purchaser  and  his  successors  from  all  augmen- 
tations of  minister's  stipend  beyond  a  sum  specified.  2.  That  another 
party  having  subsequently  undertaken  to  relieve  the  seller  of  all  the  obli* 
gations  contained  in  that  contract,  the  purchaser  or  bis  successor  is  bomsd, 
in  bringing  his  claim  of  relief,  to  call  this  party  also  as  defender,  along 
with  the  representative  of  the  original  obligee.  3.  That  the  negative 
prescription  affects  the  claim  of  relief  only  as  to  such  augmented  stipends 
as  have  been  paid  without  relief  being  claimed  for  forty  years,  but  does 
not  otherwise  affect  the  general  obligation,  which  still  remains  effectual 
as  to  any  augmentations  which  may  have  taken  place  within  forty  years. 
No.  32,  Home  v.  Marquess  of  BreadalLnne^  SfC.  23d  Jan.  1835,  p.  163. 

Circumstances  in  which  it  was  found,  1.  That  the  heirs  (No.  59.) 

of  a  disponer  were  entitled  to  relief,  from  the  heirs  of  a  seller,  from  future 
augmentations  of  stipend  beyond  what  was  payable  at  the  date  of  the 
disposition.  2.  That  the  obligation  of  relief  had  transmitted  and  remained 
effectual  against  the  heir  of  line  of  the  grantor  of  the  obligation.  No.  59. 
NisbeCs  Trustees  v.  Halket,  20th  Feb.  1835,  p.  293. 

See  Sale.     No.  116. 


Witness.     A  witness  having,  in  the  course  of  her  examination,  stated  her-  (No.  161.) 
self  to  be  the  wife  of  an  individual, — held,  that  tde  subsequent  discovery, 
that  she  had  no  title  to  such  character,  was  not  a  good  objection  to  her 
testimony.     No.  164*,  Rogers  v.  Innes,  ^th  July  1&35,  p.  827. 

Writ.     A  holograph  note,   acknowledging  receipt  of  a  sura  of  money,  (No.  H.) 

*  which  I  shall  pay  when  called  for,'  held  to  be  the  same  as  a  promissory- 
note,  and  effect  refused  to  it  in  respect  it  was  not  stamped.  No.  14,  Scott 
V.  Scott,  26lh  Nov.  1834,  p.  74. 

—     A  document,  whereby  the  debtors  acknowledged  the  receipt  of  a  (No.  18.) 
certain  sum  of  money,  and  obliged  themselves  to  pay  interest  at  the  rate 
of  5  per  cent,  per  annum,  and  to  ^  repay  the  principal  at  any  time  on  get- 

*  ting  six  months*  notice,'  held  not  to  be  a  promissory-note,  but  an  ordi- 
nary obligation  of  debt,  on  which  action  was  competent  although  un« 
stamped.     No.  18,  Miller  v.  Farquharson^  ith  Dec.  1834,  p.  85. 

A  deed  of  entail  being  executed  with  certain  substitutions  nomina-  (No.  31.) 


tim,  but  left  blank  in  the  name  of  a  remoter  substitute,  which,  however, 
was  afterwards  inserted  by  the  writer  of  the  deed,  at  the  same  time  that  he 
filled  up  the  testing  clause,  in  terms  of  a  holograph  letter  of  the  entailer, 
— held,  in  an  action  at  the  instance  of  one  of  the  nominatim  substitutes, 
that  the  entail  was  valid  and  effectual.  No.  31,  Abernethie  and  Assign 
nees  v.  Major-Generdl  Forbes  or  Gordon,  \lth  Jan.  1835,  p.  156. 

A  sasine  held  to  be  null  and  void,  the  word  '  three'  in  the  specifica-  (No.  55,) 


tion  of  the  year  having  been  written  on  an  erasure.     No.  55,  Hoggan  v. 
JRanken,  13/A  Feb.  1835,  p.  275. 
See  Proof.     No.  78,  p.  405. 


—     Three  individuals  sign  a  document  written  by  one  of  them,  there  /y^.  ]  12.) 
being  no  testing  clause, — such  document  found  to  be  probative  a^nst 
the  writer  alone.     No.  112,  Miller  v.  Farquharson,  29th  MaylS35, 
p.  604. 
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(No.  168.)    Writ.    CirciMD8tonce§  where,  in  a  reclaction  of  deeds  execnted  by  notaries, 

whil^  the  party,  as  alleged,  was  capable  himself  of  ezecuting  the  deeds, 
•  ao  issae  was  directed  to  try  special  fkcts,  before  having  a  general  isne, 
or  settiingf  any  question  of  law.     No.  168,  Reid  v.  BcuJer  and  Oikertj 
llhjuly  1835,  p.  865. 
(No.  180.)    -^ Erasnres  in  an  instrument  of  sasine,  not  specially  noticed  in  the  no- 
tary's doqnet,  found  not  to  be  in  snbstaqtialibus.     Question  of  difficaky, 
whether,  where  words  in  substantialibuft  are  on  erasures,  the  nullity  voald 
be  obviated  if  the  notary  merely  stated  in  the  doquet  that  a  certain  naai- 
ber  of  words  -were  written  on  erasnres,  without  specifying  what  the  wonb 
so  written  were.     No.  180,  Ferrier  v.  ScoUish  Union  Insurance  Com* 
pany,  \(Hh  July  l^l^,  p.  896. 
Wrongous  Imprisonment.    See  Process- Criminal.    No.  I. 
Wrongous  use  of  Diligence.    Seie  Damages.    App.  Jury  Siit.  No.  9l 


•  •  ^  ••  ■'  • 


END  OF  VOLUME  TENTH. 


Jamca  Walker,  Prtnter, 

$.  Jamct'c  Court,  Lawnmarket, 

Edinburgh. 
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ISRBATA. 

P.  S8t,  line  11,  for  1796,  retd  1696.  - 

Append.  Jury  Sittings,  p.  35,  line  7  from  foot,  for  "  beUer  sec  opponent  and  get,' 
read,  <*  beaten  ber  opponent  and  got.** 
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